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PART I   STATEMENT OF FACTS  

 
Overview 
 

1. On November 30th, 2005, authorized by a search warrant they did not bring, six to eight 

heavily armed members of the Calgary Police Service Tactical Team (the “TAC Team”), all 

wearing dark uniforms, balaclavas and body armour, used a battering ram to storm unannounced 

through the front door of 3828 Marlborough Drive N.E. in Calgary, Alberta, (the “Cornell Home”) 

looking for cocaine and other evidence of drug trafficking.  

2. After engaging a terrified lone male occupant at gunpoint and breaking various doors in the 

Cornell Home, the TAC Team cleared the residence for searchers who would later locate a box in 

the Appellant’s room containing 99.4 grams of cocaine which he possessed for the purpose of 

trafficking. 

3. The issue in this appeal is whether the manner of conducting the search of the Appellant's 

residence was reasonable in the circumstances.  The Appellant does not argue that unannounced 

forced entry into dwelling houses is always inappropriate; clearly in some circumstances such 

methods are necessary.  The Appellant does not argue that police can never wear balaclavas or 

masks during a search; clearly there are some occasions where the practice can be justified.  The 

Appellant does not argue that police must always carry a copy of the search warrant with them 

upon entry; clearly there are circumstances where it is not feasible to do so. 

4. Rather, the Appellant contends that the decision to enter his residence violently, without 

warning, while masked, without a copy of the search warrant and without proper communications 

between investigators and the TAC Team was unjustified in the circumstances.  Once the wheels 

were set in motion to conduct the violent search of the Appellant's home, there was no turning 

back.  It mattered not to the police that they lacked sufficient information to justify the chosen 

tactics, or that circumstances arose to avert the use of force, or that they could offer no explanation 

for not carrying the search warrant. 

5. The Appellant contends that the police decision to implement such violent search methods was 

taken carelessly and with little regard for the relevant factors that ought to have informed their 
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actions, with the result being a serious and flagrant breach of his Charter protected right to be free 

from unreasonable search and seizure. 

Statement of Facts 

i.) Initial Police Investigation of 3828 Marlborough Drive N.E. 

6. In November 2005 members of the Target Enforcement Unit of the Calgary Police Service 

were conducing surveillance on a pair of alleged gang members – Henry Nguyen and Tuan Tran.  

Both were suspected to be participants in a “dial-a-dope” cocaine trafficking operation.  The 

investigation began approximately six weeks prior to the execution of the search warrant on 

November 30th, 2005.1  During the course of surveillance, Mr. Nguyen was observed to visit 3828 

Marlborough Drive N.E. in Calgary, Alberta, the home of Jason Michael Cornell, on four separate 

occasions.  

7. Mr. Nguyen first visited the Cornell Home on November 14th, 2005, entering the residence for 

approximately 2 minutes.2  This was the first time the Cornell Home became a place of interest to 

the police.3    

8. On November 23rd, 2005, Mr. Nguyen visited the Cornell Home for approximately eight 

minutes.4  On this date, the police had the Cornell Home under surveillance from 11 a.m. to 1:00 

p.m.5   On November 24th, 2005, Mr. Nguyen made a third short visit.   On this occasion, 

surveillance of the residence began at approximately 11:50 a.m. and concluded at 2:43 p.m.6  

Finally, on November 28th, 2005, Mr. Nguyen made a short stop at the Cornell Home while it was 

under surveillance between the hours of 10:40 a.m. and 2:40 p.m.7 

9. Mr. Tran was never observed to enter the Cornell Home.8   Mr. Nguyen was never observed to 

carry anything into or out of the residence.9  Notwithstanding that police suspected Mr. Nguyen 

and Mr. Tran were participating in a dial-a-dope cocaine trafficking operation, not a single 
                                                 
1 Testimony of Det. T.A. Barrow, p. 96/40-45 [Appellant's Record (“AR”), vol. 2, Tab 2A] 
2 Testimony of Det. T.A. Barrow, p. 70/15-20 [AR, vol. 2 Tab 2A] 
3 "Information to Obtain The Search Warrant", Exhibit 2 [AR, vol. 2, Tab 3B] 
4 Testimony of Det. T.A. Barrow, p. 71/20-27 [AR, vol. 2, Tab 2A] 
5 Testimony of Det. C. Cavilla, p. 365/20-30 [AR, vol. 2, Tab 2I] 
6 Testimony of Sgt. S. Cole, p. 391/25-35 [AR, vol. 2, Tab 2K]; Trial Judge’s Oral Reasons on the Voir Dire, dated February 11, 2008 [AR, vol. 
1, Tab 2A] 
7 Trial Judge’s Oral Reasons on the Voir Dire, dated February 11, 2008 [AR, vol. 1, Tab 2A] 
8 Testimony of Det. T.A. Barrow, p. 292/29-33 [AR, vol. 2, Tab 2D] 
9 Testimony of Det. T.A. Barrow, p. 71/29-41 [AR, vol. 2, Tab 2A] 
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observation was ever made of either individual using a cellular telephone or other 

telecommunications device.10  To this end, Det. Barrow admitted that in his experience, cellular 

telephones are often used in conjunction with motor vehicles in terms of delivering drugs, 

transporting drugs and making drug sales.11    

10. During the six week investigation, no actual drug transactions were ever confirmed by 

investigators.12  The Appellant was never observed in the presence of either Mr. Nguyen or Mr. 

Tran, nor was he ever observed to be participating in any kind of hand-to-hand drug transaction.13  

Despite swearing in the information to obtain a search warrant that both Mr. Nguyen and Mr. Tran 

met the six-point criteria for gang membership, Det. Barrow conceded  he was unable to supply 

any evidence of what, if any, of the six-points were actually met.14 

ii.) The Search Warrant 

11. On the basis of intelligence gathered over six weeks of investigations, police obtained a 

warrant to search the Cornell Home.  The warrant was supported by the expert opinion evidence of 

Det. Atkinson, who opined that “…Henry Le Nguyen and Tuan Minh Tran may be storing drugs, 

drug paraphernalia, score sheets and monies inside … 3828 Marlborough Drive N.E.15  On 

November 30th, 2005 search warrants were executed upon the following locations: a motor vehicle 

operated by Mr. Nguyen, the Cornell Home and the residence of Mr. Tran.  Mr. Nguyen was in 

police custody approximately one-hour prior to the execution of the search warrant at the Cornell 

Home.16 

12. To assist with the execution of all warrants, investigators utilized the services of the TAC 

Team – a specialized unit designed to support other investigative and uniformed branches within 

the Calgary Police Service with “high risk calls”,17 including the conduct of “high risk” entries 

into premises where search warrants are to be executed.  In the instant case, justification for TAC 

Team involvement was purportedly to avoid destruction of evidence and for the safety of the 

public and police. 
                                                 
10 Testimony of Det. T.A. Barrow, p. 63/20-27, 65/7-11,  76/7-13 [AR, vol. 2, Tab 2A] 
11 Testimony of Det. T.A. Barrow, p. 59/1-5 [AR, vol. 2, Tab 2A] 
12 Testimony of Det. T.A. Barrow, p. 64/1-3, 66/1-7, 70/30-37 [AR, vol. 2, Tab 2A] 
13 Testimony of Det. T.A. Barrow, p. 80/15-20 and 30-35 [AR, vol. 2, Tab 2A] 
14 Testimony of Det. T.A. Barrow, p. 75/1-13 [AR, vol. 2, Tab 2A] 
15 "Information to Obtain The Search Warrant", Exhibit 2, para. 33 [AR, vol. 2, Tab 3A] 
16 Testimony of Sgt. D.R. Coleman, p. 355/1-4 [AR, vol. 2, Tab 2H]; Testimony of Det. T. A. Barrow, p. 281/25-28 [AR, vol. 2, Tab 2D] 
17 Testimony of Cst. J.R. Smolinski, p. 369/10-13 [AR, vol. 2, Tab 2J] 
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13.  Notwithstanding that the TAC Team had a number of available entry options, such as a 

standard “door knock”, the choice was made to conduct an unannounced, forced, or “hard” entry 

into the Cornell Home.  Entrance to the house was gained by ramming through the front door 

without prior warning.  According to Det. Barrow, “…the public safety and police safety concerns 

would have taken a front role in [his] decision” to utilize tactical services.18  Having said this, Det. 

Barrow was not responsible for making this determination, nor was he responsible for liaising with 

members of the tactical team for the purpose of developing an Operational Plan.19  Det. Barrow 

further conceded that neither he nor the Target Enforcement Group was trained, prepared or 

equipped to deal with entries of this nature.20 

iii.) Information to Support Dynamic/Hard Entry 

14. Det. Barrow was the affiant of all search warrants as well as the officer responsible for 

completing a document titled: “Risk Analysis for Planned Operations and Search Warrants” (“Risk 

Analysis”).21  This document is an internal record designed to inform the duty inspector of any 

“…potential risk involved to the public and police when executing search warrants”.22  The Risk 

Analysis is also created to supply the TAC Team with information about the investigation and its 

targets. 

15. In the instant case, the Risk Analysis was never supplied to any member of the TAC Team 

and thus was not relied upon in assessing whether tactical involvement was necessary.23  

Specifically, Det. Barrow testified that he “…provided no information to any member of the 

Tactical Unit, other than to advise the existence of a signed Search Warrant”.24  Det. Barrow 

agreed that he did not know what information the TAC Team relied upon to justify unannounced 

forced entry into the Cornell Home.25 

16. Additionally, Det. Barrow agreed that neither Mr. Nguyen nor Mr. Tran had any criminal 

convictions for violence.  He confirmed that the “records” he reviewed with respect to these 

                                                 
18 Testimony of Det. T.A. Barrow, p. 263/25-30 [AR, vol. 2, Tab 2D] 
19 Testimony of Det. T.A. Barrow, p. 255/30-35 [AR, vol. 2, Tab 2D] 
20 Testimony of Det. T.A. Barrow, p. 257/5-10 and 20-25 [AR, vol. 2, Tab 2D] 
21 Testimony of Det. T.A. Barrow, p. 257/23-46 [AR, vol. 2, Tab 2D] 
22 Testimony of Det. T.A. Barrow, p. 259/15-23 [AR, vol. 2, Tab 2D] 
23 Testimony of Det. T.A. Barrow, p. 274/35-41 and 276/10-20 [AR, vol. 2, Tab 2D] 
24 Testimony of Det. T.A. Barrow, p. 286/20-23 [AR, vol. 2, Tab 2D] 
25 Testimony of Det. T.A. Barrow, p. 281/8-11 [AR, vol. 2, Tab 2D] 
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individuals were “police records” 26 consisting of a mixture of information wherein both Mr. 

Nguyen and Mr. Tran were the victims of violence, suspected in offences of violence and in the 

case of Mr. Tran, had been accused of an offence of violence, but never convicted.   

17. Prior to the execution of the search warrants, police had information that the Cornell Home 

was occupied by Jason and Lorraine Cornell.  Information with respect to Jason Cornell flowed 

from particulars supplied during a motor vehicle accident investigation in June 2005.  Information 

with respect to Lorraine Cornell was obtained through the acquisition and review of customer 

utility records pertaining to the Marlborough drive residence.  On November 30th, 2005, neither 

Jason nor Lorraine Cornell had any criminal history whatsoever, and up until the November 2005 

investigation involving Mr. Nguyen and Mr. Tran, there was no information that either individual 

was suspected to be involved in any kind of criminal organization or drug trafficking operation. 

iv.) Manner of Entry into the Cornell Home   

18. On November 30th, 2005, the TAC Team “hard entry” into the Cornell Home involved 

battering the front door, physically engaging a lone male occupant, prying locks off a garage door 

and shouldering through several doors within the residence.  The manner of entry was designed to 

utilize the element of surprise.  The home was stormed by six to eight armed police officers, all 

wearing balaclavas and body armour.  According to Cst. Marsten, in addition to providing a 

measure of protection and partially concealing the wearer’s identity, a balaclava offers a “certain 

degree of…overwhelming sensory uniformed kind of appearance between the team”.27 

19. Indeed, the manner of entrance and the appearance of the TAC Team accomplished the 

desired effect, for Robert Cornell (Jason Cornell’s mentally challenged brother) was described by 

Cst. Marsten as being “quite distraught” and “very scared”.28  Robert Cornell was “taken down”, 

proned out and cuffed with his hands behind his back.29  When Jason Cornell later returned home, 

he described his brother as being “pretty upset, like traumatized”.30  Entry was conducted within 

forty minutes of police observing Lorraine and Ashley Cornell leaving the property in a Ford 

                                                 
26 Testimony of Det. T.A. Barrow, p. 260/1-2 [AR, vol. 2, Tab 2D] 
27 Testimony of Sgt. T.R. Marston, p. 309/43-44 [AR, vol. 2, Tab 2E] 
28 Testimony of Sgt. T.R. Marston, p. 303/15-16 and 307/36-38 [AR, vol. 2, Tab 2E] 
29 Testimony of Sgt. T.R. Marston, p. 307/23-26 [AR, vol. 2, Tab 2E] 
30 Testimony of Jason Michael Cornell, p. 201/1-6 [AR, vol. 2, Tab 2B] 
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Bronco II motor vehicle.31  No effort was made to intercept them in order to obtain a non-violent, 

peaceable means of entering the home.  The TAC Team gained entry into the residence at 

approximately 1749 hours.32  Not a single member of the TAC Team was carrying a copy of the 

search warrant. 

v.) The Decision to Use Force 

20. Det. Barrow testified that he assumed the responsibility for liaising with the tactical unit 

was assigned by the primary investigator.33  The primary investigator, Det. Bent, testified that he 

was “pretty confident” he assigned this to Sgt. Coleman.34  Testifying without the benefit of 

having made a single notation,35 Sgt. Coleman said he provided the TAC Team “…with specifics, 

as far as the target address, the occupants or possible occupants, and a little bit of history as to who 

the targets of the investigation were so they could formulate their entry plan”.36  Police were aware 

that both Mr. Nguyen and Mr. Tran were not residents of the Cornell Home as their respective 

homes had long been under surveillance.  When pressed by the Crown for further details about 

whether specifics of the investigation were conveyed, Sgt. Coleman responded: “I don’t recall, sir, 

to be honest, what information was provided outside of the location, address-wise”.37 

21. In cross-examination, Sgt. Coleman conceded that he had no recollection about Lorraine or 

Jason Cornell being mentioned at the TAC Team briefing.38  He further conceded that he could not 

remember discussing with TAC the contents of the Information to Obtain a Search Warrant and 

that he did not take the responsibility for supplying a PIMS query to any members of the tactical 

team.39  

22. Sgt. Coleman agreed that as a general rule, the use of force is a last resort.40  Similarly, 

Det. Barrow acknowledged that “…the mandate of the City of Calgary Police Department is to use 

force as a last resort”.41  When asked about who decides whether the TAC Team will become 

                                                 
31 Testimony of Sgt. D.R. Coleman, p. 353/25-40 [AR, vol. 2, Tab 2H] 
32 Testimony of Sgt. T.R. Marston, p. 302/25, also see 28 [AR, vol. 2, Tab 2E] 
33Testimony of Det. T.A. Barrow, p. 255/44-47 [AR, vol. 2, Tab 2D] 
34Testimony of Det. F.J. Bent, p. 321/7-9 [AR, vol. 2, Tab 2G] 
35Testimony of Sgt. D.R. Coleman, p. 353/39-42 [AR, vol. 2, Tab 2H] 
36Testimony of Sgt. D.R. Coleman, p. 348/5-11 and 20-24 [AR, vol. 2, Tab 2H] 
37Testimony of Sgt. D.R. Coleman, p. 348/23-24 [AR, vol. 2, Tab 2H] 
38Testimony of Sgt. D.R. Coleman, p. 352/1-4 [AR, vol. 2, Tab 2H] 
39Testimony of Sgt. D.R. Coleman, p. 352/13-15 and 40-46 and 353/1-8 [AR, vol. 2, Tab 2H] 
40Testimony of Sgt. D.R. Coleman, p. 357/1-15 [AR, vol. 2, Tab 2H] 
41Testimony of Det. T.A. Barrow, p. 272/14-30 [AR, vol. 2, Tab 2D] 
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involved in the execution of a search warrant, Sgt. Smolinski stated: “[t]he natural standard 

operating procedure is for the investigator to contact the Staff Sergeant of the Support Unit to give 

him the information required in the assistance.  And then [the Staff Sergeant] will decide whether 

we would be implemented and used for that purpose”.42  Despite having information about the 

occupants of the Cornell Home, neither Lorraine nor Jason Cornell was mentioned in the Risk 

Analysis.  With respect to planning, Cst. Marsten testified that he believed it was Sgt. Smolinski 

who was to liaise with investigators to find out what they required and if the TAC Team would be 

able to assist.43  Sgt. Smolinski, however, testified that Acting Staff Sergeant Wallace was 

assigned to this role”.44  Acting Staff Sergeant Wallace provided no evidence in the voir dire. 

vi.) The Evidence of Lorraine and Jason Cornell 

23. In November 2005, the occupants of the Cornell Home were Lorraine, Ashley, Robert and 

Jason Cornell.  Robert Cornell is Jason’s mentally challenged brother and Ashley Cornell is his 

sister.  Both Jason and Lorraine Cornell testified about the condition of the residence after the 

tactical entry and search.  The front door frame and door lock were broken.  Ashley’s bedroom 

door was broken to the extent that it “…couldn’t be closed anymore”.45  The door to Jason’s 

bedroom was broken, as was a third door in the basement.46  Lorraine Cornell described her house 

as being “a shambles”—“Chaos, doors broken… bedrooms were destroyed”.47  “The whole 

basement was a disaster”.48  “They had everything pulled out…from my rec room to Jason’s room, 

Ashley’s room, my bedroom, Robert’s room.  That’s upstairs.  My living room wasn’t as bad as 

downstairs”.49  Ms. Cornell had to fix the front screen door and the front main door, which had a 

“big hole, like, dent in the centre…”.50  The garage door locks along with various doors within the 

residence also required repair.51   

vii.) Trial Judge’s Decision re: Manner of Search 

                                                 
42Testimony of Cst. J.P. Smolinksi, p. 369/40-47 [AR, vol. 2, Tab 2J] 
43Testimony of Sgt. T.R. Marston, p. 300/1-7 [AR, vol. 2, Tab 2E] 
44Testimony of Sgt. T.R. Marston, p. 300/24-25 [AR, vol. 2, Tab 2E] 
45Testimony of Jason Michael Cornell, p. 199/15-32 [AR, vol. 2, Tab 2B] 
46Testimony of Jason Michael Cornell, p. 200/4-8 [AR, vol. 2, Tab 2B] 
47Testimony of Lorraine Jane Cornell, p. 209/10-16 [AR, vol. 2, Tab 2C] 
48Testimony of Lorraine Jane Cornell, p. 211/22 [AR, vol. 2, Tab 2C] 
49Testimony of Lorraine Jane Cornell, p. 209/25-29 [AR, vol. 2, Tab 2C] 
50Testimony of Lorraine Jane Cornell, p. 209/37 and 210/7-10 [AR, vol. 2, Tab 2C] 
51Testimony of Lorraine Jane Cornell, p. 214/5 [AR, vol. 2, Tab 2C] 
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24. With respect to the Appellant’s complaint that the manner of search was unreasonable, the 

Trial Judge concluded that “…the evidence apparent on the face of the record…demonstrated a 

reasonable justification for the decision of the police to use force in their entry into the Cornell 

residence”.52  He went on to say  

[t]he police conducted the search of the residence in a reasonable manner.  They 
had reasonable grounds to be concerned that any other manner of search would 
expose the peace officers and the occupants of the home to harm.  Further, the 
police had reasonable grounds to be concerned that the evidence to be found 
would be destroyed”.53 

   

25.  The Trial Judge rejected the Appellant’s argument that circumstances arose prior to the 

commencement of the search which might have removed the exigency of the situation to allow the 

police a more peaceful manner of entry.  To this end, he stated: 

Mr. Chow’s argument that the prior arrest of Nguyen before the search warrant 
was executed and the departure of Lorraine Cornell and Ashley Cornell from the 
residence some 15 minutes prior at a minimum before the search warrant was 
executed does not suggest the police could have entered the residence in a 
peaceful manner in accordance with a knock-and-announce procedure. 

The police had no means of knowing, prior to the execution of the search warrant, 
who, if anybody, was in that residence.54 

 

26.  Finally, the Trial Judge considered the Defence written submissions that the search was not 

conducted reasonably or with the degree of responsibility expected of the police.  The Defence 

emphasized the apparent lack of communication between investigators and the TAC members 

responsible for determining the type of search to be conducted.  Also, the Defence argued that since 

the use of force is a fluid concept, the police ought to have attempted to secure a peaceful solution to 

a violent alternative if possible.  To this end, the Trial Judge stated: 

The fluidity of the situation prior to the execution of the search warrant must be 
measured by addressing the exception to the knock and announce rule.  Such a 

                                                 
52 Trial Judge's Oral Reasons on the Voir Dire, dated February 11th, 2008, p. 440/18-23 [AR, vol. 1, Tab 2A] 
53 Trial Judge's Oral Reasons on the Voir Dire, dated February 11th, 2008, p. 440/38-35 [AR, vol. 1, Tab 2A] 
54 Trial Judge's Oral Reasons on the Voir Dire, dated February 11th, 2008, p. 441/30-43 [AR, vol. 1, Tab 2A] 
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measurement is based on the evidential foundation of the bona fide knowledge of 
the police acquired during their investigation prior to their tactical forced entry.55 

27.  Despite evidence that TAC members did not carry a copy of the search warrant the Trial 

Judge found that the requirements of s. 29(1) of the Criminal Code of Canada were met.56   

28.  Finally, the Trial Judge concluded that even if he was wrong, and there was a breach of s. 8 

of the Canadian Charter of Rights and Freedoms, the evidence should not be excluded pursuant to s. 

24(2).  To this end, the Trial Judge was of the view that the breach, if there was one, was not serious 

and to admit the evidence would not bring the administration of justice into disrepute. In arriving at 

this conclusion, the Trial Judge rejected defence counsel’s submissions that the police took a casual 

approach to their obligations; concluding rather that the police had a “genuine and bona fide concern 

that the destruction of evidence was possible”.57   

 

PART II  QUESTIONS IN ISSUE 

29.  The issues in this appeal are: 

A. Whether the police breached the Appellant's s. 8 Charter protected right to be free from 

unreasonable search and seizure.  Specifically: 

i. Was the decision by police to deviate from the common law "knock and announce" rule by 
conducting a "hard entry" into the home reasonable in the circumstances? 

ii. Was the use of masks in conducting the entry reasonable? and 

iii. Was failing to carry a copy of the search warrant upon entry reasonable? 

 

B. If Police breached the Appellant's s. 8 Charter right, should the evidence seized by the 

police from the search of the Appellant's dwelling house be excluded pursuant to s. 

24(2) of the Charter? 

                                                 
55 Trial Judge's Oral Reasons on the Voir Dire, dated February 11th, 2008, p. 443/24-30 [AR, vol. 1, Tab 2A] 
56 Trial Judge's Oral Reasons on the Voir Dire, dated February 11th, 2008, p. 443/44-48 [AR, vol. 1, Tab 2A] 
57 Trial Judge's Oral Reasons on the Voir Dire, dated February 11th, 2008, p. 447/1-5 [AR, vol. 1, Tab 2A] 
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PART III  STATEMENT OF ARGUMENT 

A. Whether the police breached the Appellant's s. 8 Charter protected right to be free from 

unreasonable search and seizure.  

Overview 

i.) The Sanctity of Home 

30.  Searches of a person’s dwelling house must be approached with a degree of care and 

responsibility consistent with the values of Canadian society.  As Mr. Justice Cory commented in R. 

v. Silveira (1995), 38 C.R. (4th) 330 (S.C.C.): 58 

[A person’s home] must be the final refuge and safe haven for all Canadians.  It is 
there that the expectation of privacy is at its highest and where there should be 
freedom from external forces, particularly the actions of agents of the State, 
unless those actions are duly authorized.  This principle is fundamental to a 
democracy as Canadians understand the term. 

31.  Canadian jurists have long recognized the sanctity of the home.  In R. v. Carrier, [1996] A.J. 

No. 317 (Alta. C.A.), Mr. Justice Harradence aptly stated “A person’s home has been regarded in 

law as sanctified, a domain which has been protected in law for some four hundred years”.59  In R. v. 

Sutherland, [2000] O.J. No. 4704 (Ont. C.A.) Mr. Justice Carty echoed these sentiments: “A search 

of a dwelling house must be approached with a degree of responsibility appropriate to an invasion of 

a place where the highest degree of privacy is expected”.60  Lord H. Brougham powerfully 

characterized the sanctity of home in the following terms: 

The poorest man may in his cottage bid defiance to all the forces of the crown.  It 
may be frail – its roof may shake – the wind may blow through it – the storm may 
enter – the rain may enter – but the King of England cannot enter! – all his force 
dares not cross the threshold of the ruined tenement! 61 

 

                                                 
58 Silveira, at para. 141 [Book of Authorities of the Appellant (“BA”), Tab 23] 
59 Carrier, pg. 4  [BA, Tab 8] 
60 Sutherland, pg. 2. [BA, Tab 24] 
61 Historical Sketches of Statesmen Who Flourished in the Time of George III (1855). Vol. I, at pg. 42 as cited in R. v. Tessling, [2004] 3 S.C.R. 
432 (S.C.C.) at para. 14  [BA, Tab 25] 
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32.  “The midnight knock on the door is the nightmare image of the Police State”.62  If the 

midnight knock is the nightmare image it pales in comparison to the more horrific “Matwiy-esque” 

picture, which is not merely a knock, but an invasion.   

33.  In R. v. Matwiy, [1996] A.J. No. 134, the Alberta Court of Appeal had occasion to pronounce 

on home invasion style robberies.  In this case, the accused, armed with a shotgun, broke into a home 

with two armed accomplices.  The invaders kicked in the door without warning, yelled to the 

occupants that they were police, and when one of the residents requested to see badges and a search 

warrant, he was told to “shut up or everyone will be killed”.  The victims of the home invasion 

suffered immeasurable trauma, which included an inability to sleep and the need for counselling.  

Sensitive to the sanctity of the home, a unanimous Alberta Court of Appeal confirmed the trial 

judges remark that home invasion “…types of robberies strike terror into the heart of the public.  

Many residents may feel vulnerable in the locked security of their own homes, be reluctant to open 

their doors to strangers, or worry that each odd sound in the night might be an intruder.  Victims 

suffer terrible and ongoing trauma, never again feeling safe in their own home sanctuary”.63  In 

many respects, whether the intruders are criminals or police, the initial shock of unannounced forced 

entry nevertheless exerts a horrific toll. 

ii.) Police Responsibility to Assess the Manner of Search 

34.  The often cited “war on crime” has resulted in State agents utilizing a myriad of techniques 

to bring perpetrators to justice.  The execution of search warrants may often involve the services of 

members of a police tactical team who are responsible for conducting the initial entry and clearing of 

a target premises.  Tactical entry is in some respects akin to a sanctioned “Matwiy-esque” home 

invasion, whereby armed police officers enter a residence violently and unannounced.  Clad in dark 

uniforms, often wearing masks and armed with an inventory of equipment including firearms, 

distraction devices and battering rams, tactical members utilize the elements of surprise and fear to 

overwhelm and subdue occupants.   

35.  In the Court below, Slatter J.A. seriously criticized Appellate counsel's characterization of 

the entry in the instant case as “Matwiy-esque”, saying it was "...illogical, inappropriate and 

                                                 
62 Ibid. 
63 R. v. Matwiy, [1996] A.J. No. 134 (Alta. C.A.) at para. 11 [BA, Tab 20] 
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unfortunate".64  Despite this condemnation, the Appellant maintains the analogy is appropriate.  

Factually speaking, the only real difference between the manner of entry in Matwiy and the case at 

bar is that police had lawful authority to enter and search the Cornell Home.  Like Matwiy, they 

battered the door, stormed the residence while masked and with guns drawn.  In many respects, the 

images conjured by the initial violent entry into the residence are no less terrifying than that 

experienced by victims of Matwiy-esque style home invasions. 

36.  Notwithstanding police may be authorized to conduct a search, the manner of search may be 

at issue.  As Madame Justice Fruman aptly remarked in Crampton v. Walton, [2005] A.J. No. 178 

(Alta. C.A.), the issuance of a search warrant is not a “… carte blanche to the police to execute the 

warrant in any manner, with any level of aggression and with any type of restraint or detention they 

see fit”.65  Citizens expect police to uphold the principles entrenched in the Charter.  Equally, 

society expects police to conduct law enforcement in a civilized, lawful and reasonable manner and 

to undertake this function with the highest degree of restraint, responsibility and civic duty.   As Mr. 

Justice Finlayson commented in R. v. Flintoff, [1998] O.J. No. 2337 (Ont. C.A.), “[t]he public places 

a great deal of power into the hands of its police forces to meet the heavy responsibility police forces 

take upon themselves in the protecting of our safety and security.  The public also places a 

corresponding amount of trust in its police forces to wield its power in accordance with common 

sense and in compliance with our laws”.66 Within this trust relationship is great power and with 

power comes responsibility.  Perhaps Mr. Justice Dixon stated it best in Gabrielson v. Hindle, [1987] 

A.J. No. 1758 (Alta. Q.B.):67 

The police forces are given a very special niche in our society.  They represent us 
in the protection of our property and our well-being from abuses and ravages of 
those who commit crime.  They are given special powers and a corresponding 
standard of conduct is demanded of them.  Police powers are to be used 
intelligently, fairly, and without rancour or favour.  There are some rough people 
wandering around our country and the police must be alert to ensure that the 
appropriate measure of law enforcement is available to impose the will and 
requirement of the State upon such persons.  It is for this reason that police are 
permitted to carry arms.  They are selected for physical prowess.  They are well 
trained in the use of weapons and martial arts and are provided with the best 
equipment, including highly and efficient communication systems.  But 

                                                 
64 R. v. Cornell, [2009] A.J. 448 at para. 5 [AR, vol. 1, Tab 2C] 
65 Crampton v. Walton, at para. 25. [BA, Tab 2] 
66 R. v. Flintoff,  at para. 23 [BA, Tab 13] 
67 Gabrielson v. Hindle,  at para. 5 and  6 [BA, Tab 4] 
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notwithstanding all of these, good police work stems to a very large extent 
through the use of common sense and from gaining of, and retention of the 
respect of the public.   

So with all privileges go responsibility. 

 

37.  The pursuit of justice is not without its casualties.  Alleged criminals are often intermixed 

with the general public, and as such, innocent persons may become entangled in the harsh realities of 

law enforcement.  A dwelling house can be home to both the law abiding and the law breaker.  In 

such spaces the clash between accused and police may occur with little regard to the unwitting 

occupant, minding himself in the sanctity of his own home.   

38.  Law enforcement can be risky business; that there are risks, however, is not an excuse for 

irresponsible State conduct.  Every police officer has a responsibility to serve and protect.  Police are 

duty bound to “encourage and assist the community in preventing crime” and to “encourage and 

foster a co-operative relationship between the police service and members of the community”.68   

39.  Canada’s criminal justice system is built upon the presumption of innocence, and as such, our 

legal traditions and indeed our very way of life demand that this responsibility extend even to those 

alleged to have committed criminal offences.  The manner of conducting law enforcement is thus not 

solely determined against a backdrop of possible risk to those serving in the line of duty.  It is 

determined upon a reasonable approach to law enforcement, including a risk assessment, reasonably 

made on the basis of all of the information and intelligence available at the time.  As Mr. Chief 

Justice Dickson (as he then was) aptly stated in R. v. Genest, [1989] S.C.J. No. 5 (S.C.C.): 69 

Fears for the safety of the searchers and possibility of violence can be reasons for 
the use of force in the execution of a search warrant.  But the consideration of the 
possibility of violence must be carefully limited.  It should not amount to a carte 
blanche for the police to ignore completely all restrictions on police behaviour.  
The greater the departure from the standards of behaviour required by the 
common law and the Charter, the heavier the onus on the police to show why they 
thought it was necessary to use force in the process of arrest or a search.  The 
evidence to justify such behaviour must be apparent on the record, and must have 
been available to the police at the time they chose their course of conduct.  The 
Crown cannot rely on ex post facto justifications.    

                                                 
68 Police Act, R.S.A. 2000, c. P-17, s. 38  
69 R. v. Genest, pg. 2.  See also p.19 at para. 50 [BA, Tab 14] 
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40.  The discovery and prevention of crime ought not to come at the cost of unnecessarily and 

unjustifiably exposing the general public to the ravages of police business.  Decisions to expose the 

innocent or even the accused to the violent side of law enforcement must be reasonably made, in 

contemplation of all of the information and intelligence available.  To ignore seminal and readily 

available information or to decline to take reasonable steps to acquire information that may assist the 

decision making process, is to neglect fundamental duties owed by the State to its citizens.  In the 

words of Mr. Justice Casey Hill, “…a broad strike zone associated with public safety of “better safe 

than sorry” assigned to police discretion cannot be without limits.  Police actions must be authorized 

by law.  Discretion cannot be unreasonably exercised or at odds with statutory and common law 

limits”.70 

Knock and Announce Rule 

41.  In Eccles v. Bourque, [1974] S.C.J. No. 123 (S.C.C.) Mr. Justice Dickson effectively 

explained the rationale underlying the “knock and announce” rule.  Specifically, he said “[t]here are 

compelling considerations for this.  An unexpected intrusion of a man’s property can give rise to 

violent incidents.  It is in the interests of personal safety of the householder and the police as well as 

respect for the privacy of the individual that the law requires, prior to entrance for search or arrest, 

that a police officer identify himself and request admittance”.71   

42.  Admittedly, a plethora of cases have suggested that the “knock and announce” rule may not 

apply when the search is for things easily destroyed, such as cocaine.  Having said this, justification 

for unannounced forced entry premised solely upon whether the evidence is easily destroyed, 

without more, offends the principle of reasonableness required by law.  Such rudimentary logic is 

tantamount to a carte blanche for the police to ignore completely all restrictions on their behaviour.  

Surely a principled approach to executing search warrants, even those for cocaine, requires more 

than merely having grounds to believe that the substance pursued may easily be flushed down the 

toilet?  If, for example, circumstances arise prior to the execution of a warrant that might allow for 

peaceable entry, should not such a procedure be adopted?  In light of grave concerns expressed in 

cases such as Eccles v. Bourque and Genest relating to the dangers of unannounced forced entry, it 
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seems that the answer yes.  Moreover, if a peaceable solution exists, there is no practical reason to 

jeopardize traumatizing the innocent in a Matwiy-esque pursuit of evidence. 

Deviation from Knock and Announce 

i.)  Analytical Paradigm  

43.  Section 8 of the Canadian Charter of Rights and Freedoms stipulates that “everyone has the 

right to be secure against unreasonable search and seizure”.  Section 25(1) of the Criminal Code of 

Canada specifies that “every one who is required or authorized by law to do anything in the 

administration or enforcement of the law…is, if he acts on reasonable grounds, justified in doing 

what he is required or authorized to do and in using as much force as is necessary for that purpose”.  

Section 12 of the Controlled Drugs and Substances Act provides that for purpose of exercising any 

powers in s. 11 of the Act, a peace officer may enlist such assistance as the officer deems necessary 

and use as much force as is necessary in the circumstances. 

44. This Court has pronounced that a search is reasonable within the meaning of s. 8 of the 

Charter where (1) it is authorized by law; (2) the law is reasonable; and (3) the search is conducted 

in a reasonable manner.72  The critical issue in this appeal is whether the manner of entry by 

members of the police TAC Team was reasonable in the circumstances?  Put another way, were the 

actions of the police reasonably responsive and tailored to the information and intelligence available 

to them at the time? 

45.  Applying Genest, supra, once it is established that the standard of a common law "knock and 

announce" has been departed from, it is incumbent upon the police to show why the manner of 

search was necessary.  "The greater the departure from the standards of behaviour required by the 

common law and the Charter, the heavier the onus on the police to show why they thought it 

necessary to use force in the process of an arrest or a search".73   

46.  In the case at bar, since the evidence clearly demonstrates a deviation from the common law 

knock and announce rule, the onus was on the Crown to show that the manner of search was 

reasonable.  This standard is affirmed in the dissenting judgment of O'Brien J.A.: "In my view, it 

                                                 
72 See R. v. Collins, [1987] 1 S.C.R. 265 (S.C.C.) [BA, Tab 10]; R. v. Golden, [2001] S.C.J. No. 81 (S.C.C.) [BA, Tab 16]; R. v. Debot, [1989] 2 
S.C.R. 1140 (S.C.C.) [BA, Tab 11]; R. v. Caslake (1998), 121 C.C.C. 3rd 97 (S.C.C.) et al. [BA, Tab 9] 
73 Genest at para. 50 [BA, Tab 14] 
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having been established that the standard of the common law of formal demand had been departed 

from, it was incumbent upon the police to show why the manner of search, including all its aspects, 

was necessary (Genest, para. 50)".74 

47.  The Appellant submits, where force is used by the police in the execution of their duty, there 

must be a reasonable factual foundation demonstrating why they thought it was necessary to use 

force in the process of the arrest or search.  Blanket statements, unsupported by the evidence, that 

force was used for officer safety or to prevent the destruction of evidence is not enough.  Again, 

Madame Justice Fruman’s comments in Crampton v. Walton are highly instructive: “The police’s 

first argument is that the issuance of the search warrant confirms the existence of reasonable grounds 

for their actions in executing the warrant.  This argument fails to recognize the fundamental 

distinction between being authorized to perform an action and the manner in which the action is 

carried out”.75 

48.  By analogy, in R. v. Golden, [2001] S.C.J. No. 81 (S.C.C.) the majority of this Court held 

that in addition to having reasonable and probable grounds to arrest, police must also have 

reasonable grounds to conduct a strip search incident to a lawful arrest.  Notwithstanding strip 

searches are quite different from unannounced entries into dwelling houses, strip search is a manner 

of search just as hard entry into a home is a manner of search.  Strip searches, even when reasonably 

conducted, are considered highly intrusive invasions of person’s bodily integrity.  They have been 

described as “humiliating”, “degrading”, “demeaning”, “upsetting” and “devastating” – a form of 

“visual rape”.76  Arguably, a home invasion constitutes an infringement of an individual’s personal 

space.  Even when reasonably conducted, the execution of a search warrant on a private dwelling 

house is a highly intrusive invasion of a person’s spatial integrity.  In Colet v. The Queen, [1981] 1 

S.C.R. 2 (S.C.C.), Mr. Justice Ritchie spoke of the “long standing right of a citizen of this country to 

the control and enjoyment of his own property, including the right to determine who shall and who 

shall not be permitted to invade it”.77  Indeed, it has long been engrafted into out law that a person’s 

home is his castle.  Home invasions have been described as creating “terror”, “vulnerability”, 
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“trauma” and “shock”; or as insinuated by Assistant Chief Judge Carl Rolf (as he then was) in R. v. 

Petrovick (unreported, March 10th, 1983, C.A. No. 15747), home invasions are a “terrorist tactic”.78    

49.  The point is, even though police may be authorized to search, the manner of search must be 

subject to scrutiny.  Crampton v. Walton supports the proposition that courts are entitled to look 

beyond a valid warrant to consider whether “…the manner in which it was executed was objectively 

reasonable”.79  To this end, the Alberta Court of Appeal affirmed that s. 25(1) of the Criminal Code 

has three branches: 

In order to access the protection of the section, a police officer must prove that he 
or she: 

(i) was required or authorized by law to perform an action in the 
administration or enforcement of the law; 

(ii)  acted on reasonable grounds in performing that action; and 

(iii)  did not use unnecessary force. 

 

50.  Notwithstanding that a police officer may have grounds to conduct a search, if force is used 

in its execution it is incumbent upon police to demonstrate a reasonable justification for doing so.  

The language pertaining to the use of force is consistent in both the CDSA and the Criminal Code.  

That is to say, Parliament has made it abundantly clear that police may only use as much force as is 

necessary in the circumstances.  

51.  Equally important, is to balance any decision to use force against the common law "knock 

and announce" rule.  This is the default position.  The Appellant submits that any attenuation of the 

knock and rule must be reasonably explained by the Crown.  Any failure to provide a reasonable 

explanation, supported by evidence, for deviating from the knock and announce rule in searching a 

dwelling house constitutes a breach of the occupant's section 8 Charter right to be free from 

unreasonable search and seizure. 

52.  Analyzing the search in the instant case, the following questions ought to be considered: (1) 

Was the search authorized by law?  In light of both the decisions of the trial judge and the Alberta 
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Court of Appeal, the answer is yes.  (2) What is the nature of the premises searched?  If a dwelling 

house, the default position is to knock and announce.  (3) Where there is non-compliance with the 

knock and announce rule, then the State must demonstrate that the attenuation of the rule was 

necessary in the circumstances.  (4) Even if the decision to use force in the circumstances is 

reasonable, the court must then determine whether the search itself was conducted in a reasonable 

manner. 

53. The Appellant contends force was not necessary in the circumstances of this case.  The 

Appellant further contends that the manner of search was unreasonable because the police ought not 

to have been masked and ought to have properly complied with their obligations to have the search 

warrant present when they entered the home. 

ii.)  Assessing the Majority Decision in the Alberta Court of Appeal 

54.  Writing the majority opinion, Slatter J.A. suggests that "once the police have shown 

reasonable and probable grounds and have obtained a warrant, they are entitled to conduct the search 

in a way that has a reasonable chance of being successful.”80  The Appellant contends this is not a 

correct statement of law.  To accept it as such is effectively to sanction a carte blanche type of 

discretion relative to the manner of executing search warrants.  Logic dictates that anytime the police 

knock and announce, the occupants of a dwelling will have increased opportunity to flee, arm 

themselves or destroy evidence.  It is therefore difficult to imagine any search where the use of force 

would not be justified on a “reasonable chance of success” test.   

55.  Though it is reasonable to expect surprise entries will usually increase the likelihood of 

yielding positive searches, absent reasonable justification, they are not appropriate as matter of 

course.  Neither the common law nor the CDSA recognizes such a broad level of police discretion.  

Perhaps the more apt proposition is that once police have shown reasonable and probable grounds 

and have obtained a warrant, they are only entitled to escalate the level of force if there are grounds 

to believe that a “knock and announce” will necessarily be unsuccessful.   

56.  Section 12 of the CDSA uses strong language to justify the use of force in the execution of 

search warrants.  In particular, sub-section (b) reads that police may only use "...as much force as is 
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necessary in the circumstances".  The adjective "necessary" is critically important to the analysis, for 

read in plain language, it denotes that the use of force must be "essential" or "unavoidable". 

57. The Appellant does not suggest that the word "necessary" be interpreted in philosophical 

parlance, such that there would have to be no possible world where the evidence could be obtained 

without the use of force; rather, the Appellant simply suggests that the plain meaning of the statute 

must be applied -- that the use of force be unavoidable or essential to the acquisition of evidence in 

the circumstances. 

58.  Balancing the risks of a civilized knock and announce with those potentially flowing from 

violently breaching a home sanctuary must always be carefully considered.  Society's expectation 

that law enforcement be beyond reproach deserves nothing less.  Slatter J.A. goes on to say that "[a] 

particular search or method of search should only exceptionally be found to be unreasonable if that 

means that no lawful search has any real prospect of being effective".81  This is a rather odd 

statement of law.  If a lawful search has no real prospect of being effective, are otherwise illegal 

methods thereby rendered “reasonable”?   

59.  Proper analysis of s. 12 of the CDSA and the common law suggests that the police can 

lawfully use force in the execution of search warrants where it is necessary to do so, otherwise, they 

are expected to conduct themselves peacefully and according to limitations prescribed in both 

legislation and the common law.  Interestingly, in the case at bar, both Det. Barrow and Det. Cole 

acknowledged the use of force to be a "last resort".   

60.  Having the authority to conduct a search is not synonymous with being empowered to 

conduct the search in any manner and with any degree of force or aggression law enforcement deems 

fit.  To reiterate, decisions relative to the use and level of force by law enforcement must be 

reasonably made in contemplation of all of the information and intelligence available.  The decision 

to use force coupled with the level of aggression utilized to enter the Cornell Home simply fails to 

meet this standard.   

61.  Unlike R. v. Gimson, where police had reliable information that the door to the residence 

may be barricaded so as to provide occupants an opportunity to destroy evidence or escape through 
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the back, no such concerns were present in this case.  Also, in Gimson police had additional concerns 

that "... the address was used as a shooting gallery (where people go to get shot up with needles full 

of cocaine). From observations at this residence by the informant, it was quite apparent that there 

was a lot of pedestrian traffic at this apartment".82  Observations of the Cornell Home revealed 

absolutely nothing suspicious other than the fact that Henry Nguyen had made four short visits over 

a period of approximately six weeks.  In fact, observations of the Cornell Home led to the following 

entry in the Risk Assessment:83 

Hard entry required for safety concerns, but no sign of fortification. 

62.  Unlike other cases, such as R. v. DeWolfe, [2007] N.S.J. 285 (N.S.C.A.)84, police had no 

intelligence about the presence of a pit bull (or any other animal) used by the occupants for 

protection.  The residence was not a 24 hour a day crack house.  There were absolutely no concerns 

that the home's occupants had any record for violence, or any criminal record for that matter.  In fact, 

Det. Barrow testified he checked police data systems and confirmed that neither Jason Cornell nor 

Lorraine Cornell had any previous criminal history, had never even been suspected in any kind of 

drug trafficking operation, had never been suspected, accused or been the victims of violence.  Other 

than Henry Nguyen's attendances at the address, there was nothing to support the conclusion that 

either of them was part of the Fresh off the Boat Gang.85 

63.  Interestingly, intelligence relating to the Cornell Home was exceedingly less than the 

information police had available to support the hard entry in Genest supra -- a case where the breach 

was admitted and the evidence excluded.  In Genest, the target had a relatively extensive prior 

criminal record, which included convictions for rape, assault with intent to cause bodily harm, 

possession of a firearm for a dangerous purpose, possession of narcotics, disturbing the peace, 

breach of probation, and he had recently served a prison term for possession for the purpose of 

trafficking.  Mr. Genest had two pit bulls and two rottweilers.  In stark contrast to the four short 

visits made by Nguyen over approximately six weeks of investigation, police confirmed a great deal 

of "coming and going" from the Genest home, which included members of the Hell's Angels 

motorcycle gang.  The evidence was excluded in Genest in large measure because "[t]he police gave 
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no evidence in testimony as to any fears that Genest would be dangerous or that the police searchers 

would be endangered".86 

64. Though investigators cited safety as justification for the manner of entry into the Cornell 

Home, there is a complete dearth of evidence to support the reasonableness of this apprehension 

given that Mr. Nguyen was in police custody prior to the search and Mr. Tran had never been 

observed to enter the residence. 

65.  Slatter J.A. indicates that "[t]he relevant circumstance is the state of mind of the police 

officers prior to conducting the search, and the reasonableness of that state of mind".87  Rather than 

assessing the actual reasonableness of the state of mind of the police in the instant case, however, 

Slatter J.A. errors by engaging a number of over generalized and under-analyzed questions.  For 

example, he asks "[b]ut once the warrant is validly obtained, how much further must the police go 

before executing the warrant?"88  He queries,  

[o]nce they discovered that the appellant had no criminal record, were they 
obliged by law to proceed on the assumption that weapons would not be present?  
If so, what does that mean in practical terms?  Would that require them to enter 
the home unarmed, or with their sidearms in their holsters, or to not wear their 
body armour, or not wear masks, or to not physically restrain the occupants, or all 
of those? 89 

66.  In response, it is important to recognize the Appellant has never argued police should not 

wear protective body armour or that they should proceed unarmed.  In fact, the Appellant has always 

conceded police business can be dangerous and as such, there is absolutely no contest that police are 

entitled and indeed ought to be encouraged to protect themselves accordingly.   

67.  The Appellant's position always has been that the use of force in any manner of police work, 

including using force in the execution of search warrants, must be carefully considered on the basis 

of all of the facts available to investigators.  Applying s. 12 of the CDSA, the force used must be 

necessary in the circumstances.   
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68.  Prudence dictates investigators might have the tactical team on standby.  Perhaps the tactical 

team might even set up in the ready in the event of some kind of violent response or other exigent 

circumstances.  Certainly police would be armed and wearing body armour.  But absent information 

that the occupants of the dwelling had criminal records or were violent or armed, there is simply no 

reasonable justification to assume otherwise.  Absent a reasonable justification, there is no valid 

reason to deviate from a civilized knock and announce.  To suggest otherwise is to diminish the 

important instruction given to police in Genest: "But the consideration of the possibility of violence 

must be carefully limited.  It should not amount to a carte blanche for the police to ignore 

completely all restrictions on police behaviour".    

iii.)  Application to the Facts of the Instant Case 

69.  In Genest, a unanimous Supreme Court of Canada held that where force is used during an 

arrest or search, the police must justify their behaviour.  Genest was a case where the police obtained 

a warrant to search the home of a suspected “Hell’s Angels” affiliate believed to be using his 

residence as a re-supply house for drugs.  “To carry out this purpose, a small army of police came to 

the home of the appellant.  They smashed in the door, seemingly to the point of tearing out the door 

frame.  They shouted but gave no warning or knock beforehand”.90   

70.  In many respects, Genest is on all fours with the instant case.  Like Genest, Mr. Cornell’s 

home was entered without warning by a small army of police officers.  There was no knock and 

announce, and therefore no opportunity for any occupant of the home to allow peaceable entry.  The 

front door was rammed, causing damage to the door and door-frame.  Masked police officers, clad in 

paramilitary styled uniforms stormed the house and engaged Robert Cornell, the home’s lone 

occupant.  Not a single member of the Tactical Team was carrying a copy of the search warrant.  

Robert Cornell was described as being both “distraught” and “scared”; adjectives describing victims 

of home invasions.91   

71.  The police knew that neither of Jason or Lorraine Cornell had any criminal record or criminal 

history.  Neither individual had been suspected to be involved in any offence of violence.  Neither 

person had ever been observed or even suspected to carry weapons of any kind.  Neither individual 
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had ever been observed to conduct any kind of drug transaction and neither was ever observed 

personally in the presence of either Henry Nguyen or Tuan Tran.  There was no information to 

reasonably support any conclusion that any occupant of the Cornell Home had made provisions for 

the destruction of evidence.  Accordingly, there was no information to support any grounds or 

necessity to deviate from a standard knock and announce.  At best there was sufficient information 

available to warrant caution, not the use of force.  Perhaps O'Brien J.A. characterized the situation 

best at paragraph 103 of his dissenting judgment: 

...there was not any reason to believe that either Nguyen or Tran would be at the 
Cornell dwelling at the time of the search.  Tran had never been seen to enter that 
dwelling, and Nguyen was already in police custody at the time.  None of the 
occupants of the Cornell dwelling had criminal records nor any known behaviour 
involving weapons or violence.  Nor was any observation made of other known 
traffickers or users ever occupying the dwelling.  It appears that the police made 
no separate assessment of the Cornell dwelling in terms of determining whether 
the execution of the warrant for its search would give rise to a real threat of 
violence.  Had they done so, it is not likely that police would have concluded that 
they were facing violent circumstances. 

The second possible justification for the method of search is the "situation of 
urgency, where rapid action is necessary to prevent the loss or destruction of 
evidence" (Genest, at para. 50).  It is notorious that illicit drugs such as cocaine 
may be easily disposed of.  However, does that alone serve to justify a violent 
entry of a private dwelling by armed and masked officers every time that a search 
warrant for drugs is authorized?  A sense of proportionality would suggest 
otherwise.  In particular, in this case, there was no history of past conduct on the 
part of the occupants of the dwelling to give rise to a reasonable apprehension of 
immediate disposal such that only a violent entry could overcome that risk. 

 

72.  As O'Brien J.A. recognized, it is not inconsequential that none of the officers who testified 

supplied any evidence into factors that were actually taken into account by whoever made the 

decision to conduct the unannounced forced entry.92  Reading the evidence of the various police 

officers, one is left with the impression that each witness simply transferred responsibility to a 

different witness, until finally the decision was left in the hands of the one witness who was not 

present at trial.  The Appellant contends that is is simply impossible to properly meet the 

requirements of s. 12 of the CDSA that police must use only as much force as "is necessary in the 

                                                 
92 Cornell at para. 108 [AR, vol. 1, Tab 2C] 
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circumstances" when no officer involved takes responsibility for the decision to use force, or is able 

to articulate those reasons to the Court. 

73. It was not the Appellant's responsibility to prove the negative; rather it was incumbent upon 

the police to demonstrate the reasonableness of their decision to use force in the circumstances.  It is 

difficult to reconcile this responsibility with the fact that the Risk Assessment prepared by Det. 

Barrow was not even supplied to the TAC Team prior to their making decisions relating to the 

manner of search. 

74.   There are good reasons to carefully limit the use of force when entering private dwelling 

houses.  Again, O'Brien J.A. most effectively makes the point at paragraph 113:  

The encounter with Robert Cornell underscores the necessity of gathering 
information relative to the occupants of a private dwelling that is contemplated to 
be violently entered.  In this case, it was a mentally challenged young person that 
suffered the stress of the occasion.  In other instances, it could have been a child 
or children, or someone who is physically or mentally frail or very elderly, or any 
combination of these latter three. 

 

75.  Police must make reasonable efforts to gather as much intelligence as is reasonably necessary 

to assess the manner of search required in the circumstances.  They must do so for their own safety, 

the safety of the occupants of the target premises and so as to convey a message to the public that 

their efforts are beyond reproach.  The Appellant acknowledges, as does O'Brien, J.A., that "...the 

urgency of the situation will affect the amount of information that may reasonably be expected to 

have been obtained".93  Practically speaking, it makes perfect sense that police be able to assess the 

exigencies of any given situation.  But there was no information supporting exigent circumstances in 

this case.   

76.  Additionally, to diligently discharge their responsibilities, investigators must share the 

information gathered with those entrusted to determine the proper manner of search.  The fact that 

Det. Barrow never shared the Risk Assessment with the TAC Team and that Sgt. Coleman never 

supplied any information outside of the location "address wise" with members responsible for 

deciding the method of search is nothing short of negligent.  After all, in the world of demarcating 

                                                 
93 Cornell, at para. 113 [AR, vol. 1, Tab 2C] 
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responsibilities, investigators were responsible for gathering intelligence and the TAC Team was 

responsible for assessing the intelligence to determine the appropriate type of search to be used.  

When information is not sufficiently presented, how could it reasonably be expected that TAC could 

make a prudent decision as to whether force was needed at all? 

77.  Finally, the Appellant emphasizes that after the arrest of Mr. Nguyen, but before the 

execution of the search warrant at the Cornell Home, police had opportunity to circumvent the 

decision to use force.  Specifically, a short time prior to entry, police observed a pair of females 

leave the home (one of them being Lorraine Cornell), departing in a motor vehicle.  For the majority, 

Slatter J.A. puzzles at paragraph 14: "What if they had stopped the appellant's mother, explained 

their business, and she refused to cooperate at all?"  Mr. Justice Slatter was indeed correct to surmise 

that "[u]nless the police had some grounds to detain her, she could easily have left and warned the 

occupants of the house of the impending search".94  However the answer is simple, at the very 

minimum police had grounds to detain. 

78. After all, they had a search warrant, issued on reasonable grounds to believe that the home 

from where the women had just emerged was being used to store cocaine.  They were preparing to 

execute a hard entry.  Surely safety dictates that they would not allow the women to return to the 

residence so as to subject themselves to an assault on the dwelling by armed members of the police?  

Surely, for officer safety they could detain to ensure no communications between the woman and 

potential occupants of the home who may be forewarned to arm themselves?  Moreover, police 

could have presented Ms. Cornell with a copy of the warrant -- the legal justification allowing them 

entry into the dwelling, the power in which imposes a legal obligation upon the occupant not to resist 

entrance.  The point is, despite being given an opportunity to avoid the use of force by officers who 

conceded at trial that the use of force is fluid and a last resort, no effort was made to avoid it.   

79.  Even more troubling, the decision to employ force was articulated in the Information to 

Obtain the Search Warrant without proper consultation between investigators and those responsible 

for determining whether it was necessary.  By all accounts, it appears the use of force was the first 

and only resort.  In the words of O'Brien J.A. at paragraph 144:  

                                                 
94 Ibid. [AR, vol. 1, Tab 2C] 
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Here, by any objective measurement, the violent entry by masked officers with 
guns drawn was not responsive to the degree of risk.  It appears that once the 
wheels were set in motion to engage the Tactical Team some weeks before the 
warrant was obtained and executed, subsequent surveillance of the Cornell 
dwelling and information concerning the occupants did not cause any further risk 
assessment to be made". 

80.  If the use of force was truly a “last resort”, as claimed by Det. Barrow and Sgt. Coleman, it 

would have been abundantly reasonable for police to conduct more than just a handful of hours of 

surveillance on the Cornell home.  Indeed, prior to selecting the dynamic method of entry, greater 

diligence ought to have been conducted to ensure that such an intrusive invasion of a private 

dwelling house was necessary. 

81. Perhaps police would have approached the search differently had they known or taken 

reasonable steps to determine certain details about all the occupants; such as their identity, place of 

employment and hours of work.  Perhaps the TAC Team would have taken a different position as to 

whether violent entry was required had investigators shared seminal information about the known 

occupants, Lorraine and Jason Cornell?  To this end, the Appellant reiterates, when asked by the 

Crown what information was supplied to TAC relative to the investigation, Sgt. Coleman candidly 

responded: “I don’t recall…to be honest, what information was provided outside of the location, 

address-wise”.  Doubtless, communicating the precise location for the search is important, but 

location has little if anything to do with the use of paramilitary-like tactics in the execution of the 

warrant.   

82.  It is significant that not only did police fail to gather sufficient intelligence about the actual 

occupants of the home, but the intelligence they gathered was ignored.  This is troubling, because 

not only did the Operational Plan fail to factor in that both Lorraine and Jason Cornell each had a 

non-existent criminal history, it apparently failed to factor in Lorraine and Jason Cornell as people.  

When cross-examined about whether TAC was briefed about these individuals, Sgt. Coleman 

responded “I don’t recall those names being mentioned at that briefing”.  Additionally, when 

questioned about whether he discussed the contents of the Information to Obtain a Search Warrant 

with TAC, which may have supplied some insight about the Cornells, Sgt. Coleman similarly 

responded, “I can’t recall if any of the information that brought us to that residence was discussed 

with the TAC Team or not”. 
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83.  Perhaps not surprisingly the net effect of the search was unnecessary damage to private 

property, along with the unnecessary traumatization of an individual.  Ultimately the lasting effects 

of the search are unknown.  However, Jason Cornell said his brother Robert “…doesn’t really trust 

police officers anymore”.95  Though this is undoubtedly hearsay, it is nevertheless an example of 

both a theoretical and practical reality that searches conducted in this manner may have lasting and 

long term effects on the relationship between police and the public.   

84.  In many respects, police are in a position of trust—relied upon by members of the 

community to protect their well-being, even when they are engaged in the legitimate pursuit of 

justice.  Though every law abiding citizen expects police to run down criminals, there is little 

comfort when the pursuit is conducted at the expense of the innocent.  It is for this reason that the 

State is not entitled, as Mr. Justice Dickson so aptly warned in Genest to rely upon ex post facto 

justifications for objectionable behaviour.   

iv.)  Ex Post Facto Justification 

85.  The police knew little or nothing about the lifestyle of the occupants.  They were not aware 

that Jason Cornell was employed at Thread Co. Inc.; that he worked a job from 3:00pm to 1:30am; 

that he was picked up for work at 2:00pm and driven home in the early morning hours.  Police were 

not aware that Lorraine Cornell left for work at 7:00am and finished at around 4:30pm.  They were 

not aware of Ashley Cornell, the accused’s sister or Robert Cornell, the accused’s mentally 

challenged brother.  Truly, all the police actually observed about the residence was that Henry 

Nguyen had made four brief visits over six weeks of investigation.  Given the limited amount of 

surveillance actually conducted on the home police could not reasonably be expected to know much 

more.  It is therefore not all that surprising that when police battered-down the door they 

encountered a lone occupant about whom they had absolutely no intelligence.  

86.  That the Appellant was not home at the time of the entry and search is not relevant to the 

question of whether or not there was a Charter breach.  The most aggravating component of the 

search flows from choices made by the police with respect to the manner of entry.  These choices 

existed independently of the post entry discovery of occupants and evidence. 
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87. Certainly the decision by police to use force is a fluid concept.  Sometimes force is required 

in unexpected circumstances, at which time police must rely upon their equipment, training and good 

judgment in the execution of their duties.  By the same token, however, there may be occasions 

where the use of force may have initially appeared to be necessary only to have circumstances 

dictate otherwise.  In the case at bar, with Mr. Nguyen in custody and Mr. Tran not inside or 

anywhere near the residence, fluidity dictated restraint.  Rather than exercising the degree of 

reasonableness and control expected of State agents empowered to enforce the laws of our society, 

the police charged ahead with the so-called dynamic entry.  Mr. Cornell’s absence bears no 

relationship to this decision making process.  In the words of Mr. Justice LaForest in Silveira v. 

Queen:  

It seems to me unusual to maintain that one has a low expectation of privacy in 
one's home merely because one is not present when the police enter. The fact that 
one is not home, if anything, reinforces the notion that the police cannot be 
permitted unauthorized powers of entry. I do not accept that all the appellant lost 
was the opportunity to destroy the evidence. This reasoning involves an ex post 
facto determination that, as Hunter v. Southam Inc., [1984] 2 S.C.R. 145, at pp. 
160-61, has held, is unacceptable. What the appellant lost -- and what we all lose 
when such intrusions take place -- is the security guaranteed by the Charter that 
the police will not invade our homes without conforming to the established rule 
that constitutes the cornerstone of our liberties96. 

 

88.  In R. v. Kokesh, [1990] S.C.J. No. 117 (S.C.C.) Mr. Justice Sopinka warned against the 

dangers associated with ex post facto reasoning.  “It should not be forgotten”, he said” that ex post 

facto justification of searches by their results is precisely what the Hunter standards were designed to 

prevent”97.  In Genest Mr. Justice Dickson aptly stated:  

The greater the departure from the standards of behaviour required by the 
common law and Charter, the heavier the onus on the police to show why they 
thought it was necessary to use force in the process of the arrest or a search.  The 
evidence to justify such behaviour must be apparent on the record, and must have 
been available to the police at the time they chose their course of conduct.  The 
Crown cannot rely upon ex post facto justifications. 

 

                                                 
96 Silveira, at para. 46 [BA, Tab 23] 
97 Kokesh, at para. 46 [BA, Tab 19] 
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89.  Given that the entry and search was conducted at the accused’s dwelling house, his 

connection to the search is strong.  It matters not whether he was home at the time of the entry for 

his expectation of privacy within his own home exists whether he is there or not.  Equally important, 

the decision regarding the manner of search existed independently of Mr. Cornell’s presence or 

absence in the home at the time.  That he was not present at the time of the search may well have 

been fortunate, but happenstance does not have the effect of legitimizing otherwise improper State 

conduct.  Such legitimization is tantamount to the kind of ex post facto chain of reasoning which has 

no basis in our criminal law. 

Masking 

90.  In R. v. Al-Fartossy, [2006] A.J. No. 975 (Alta. P.C.) the Honourable Judge Hamilton was of 

the view that “…both the masking of the faces of the police officers executing the warrant and the 

police failure to take the warrant with them when executing it [were] unjustifiable and inappropriate 

in the circumstances…”98.  To this end, she had “…grave concerns about the enhancement of danger 

created when a group of heavily armed men, masked to conceal their identities, batters down the 

door of a home”99.   The Alberta Court of Appeal quashed Mr. Al-Fartossy’s acquittal and ordered a 

new trial on grounds that the trial judge arrived at her decision without the benefit of full 

submissions by counsel.  In so doing, however, Martin J.A. nevertheless opined that the trial judge 

may have been “correct” in her assessment of the unconstitutional manner of search.100  The Crown 

ultimately did not re-try Mr. Al-Fartossy and entered a stay of proceedings. 

91.  In the instant case, Slatter J.A. makes the following observations on the use of balaclavas at 

para. 29:  

The need to wear balaclavas is not intuitively obvious, nor the explanations given 
by Detective Marston of overwhelming force.  There was no reason to expect fire, 
as for example in R. v. Patrick, 2007 ABCA 308, 81 Alta. L.R. (4th) 212 at para. 
3 where a chemical lab was suspected.  There was also no reasonable prospect a 
flash-bang would be used.  There did not appear to be a need to conceal identity 
of any of these officers on this occasion.  But this evidence is uncontradicted.  

 

                                                 
98 Al-Fartossy (Alta. P.C.) at para. 30 [BA, Tab 5] 
99 Ibid., pg. 5 at para. 17 [BA, Tab 5] 
100 R. v. Al-Fartossy, [2007] A.J. No. 1446 (Alta. C.A.) at para. 25 [BA, Tab 5] 
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92.  Ritter J.A. expressed concerns relative to the use of balaclavas by police in executing search 

warrants at paragraphs 50 and 51.   

First, objectively there will often be no need for the use of masks.  It is an extreme 
tactic and should be limited to extreme cases.  Overwhelming sensory deprivation 
will be called for only in rare circumstances and nothing suggests such 
circumstances existed in this case.  Canada is not a police state.  Police do not 
have carte blanche to employ any tactic that some police procedural course 
suggests is effective.  Rather, police must consider the context and assess whether 
the tactic is truly called for 

In addition, this tactic may backfire.  Citizens who experience a form of search 
that involves their doors being smashed-in by armed masked men may not 
perceive police action, but invasion by an armed criminal gang.  Their reaction, as 
recently occurred in the province of Quebec, may be quick and lethal: see R. c. 
Parasiris, 2008 QCCS 2460.  In most cases masks will only elevate the chances 
of an unfortunate misperception and consequent reaction. 

 

93.  Objectively speaking, it is doubtful that the existence of masks made little if any difference to 

the reaction of Mr. Parasiris when he was awakened by the thunderous clap of his front door being 

battered and his wife screaming that somebody was in the house.  The overwhelming of the senses 

was manifold, and it certainly had an effect on the outcome of the search, but not the one police were 

expecting.  Parasiris not only highlights the benefits of knock and announce, but also underscores 

the extreme problems with law enforcement dressing themselves in a manner consistent with 

criminals.  The balaclava is not merely an article of clothing used to combat the potentially harsh 

Canadian climate, it is arguably a cliché symbol of criminality etched into the fabric our collective 

consciousness.  Parliament has even recognized a criminal offence for being disguised with intent 101 

and attached a ten year maximum sentence to reflect its severity. 

94.  Notwithstanding his finding that the manner of search did not create a s. 8 breach, Ritter J.A. 

was compelled to suggest that the police failure to discontinue the indiscriminate practice of wearing 

balaclavas "...may suggest an attitudinal problem that could, in the future, tip the balance in favour 

of finding that a search was unreasonable"102.  Properly analyzed, Ritter J.A. arguably ought to have 

found a breach and addressed his future attitudinal problem within s. 24(2) of the Charter.   

                                                 
101 s. 351(2) of the Criminal Code of Canada 
102 R. v. Cornell (Alta. C.A.), at para. 53 [AR, vol. 1, Tab 2C] 
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95.     If Canadians can take anything from horrific home invasion cases such as Matwiy supra, it is 

that masked criminals can invade a home claiming to be police.  As such, it is imperative that 

wherever possible, police actively take steps to disassociate their conduct from those that act outside 

of the rules of ordinary society.  Our civilization demands this of the police.  Wherever possible, 

police action must be beyond reproach.  Accordingly, police do not have carte blanche to employ 

any tactic they deem fit, whether it is masked or unmasked violent entry.  The Appellant asserts that 

the use of masks forms part of the overall manner of search in the instant case, which the police (and 

by implication the Crown) bears the onus of proving was reasonable in the circumstances.  No such 

evidence was offered.    

Failure to Carry a Copy of the Warrant 

96.  A search cannot be carried out in a reasonable manner when police fail to abide by governing 

legislation.  The requirements pursuant to s. 29(1) of the Criminal Code for the police to have the 

search warrant with them and produce it upon request are legislative provisions, enacted by 

Parliament.  Compliance with s. 29(1) is a statutorily mandated requirement for the lawful execution 

of a search warrant.   

97.  In the words of O'Brien J.A. at paragraph 122: "No attempt was made by the Crown to 

adduce evidence showing that it was not feasible for a member of the Tactical Team making initial 

entry to carry the warrant with them".  

98.  The Appellant submits that failure to carry a copy of the very instrument empowering the 

State to lawfully infringe upon a person's home sanctuary constitutes a flagrant breach of his s. 8 

Charter rights.  Similar to the argument with respect to masking, the warrant is intended to be a 

readily available distinguishing factor for an occupant between an authorized police search and a 

criminal home invasion.  When the invaders in Matwiy, supra, were asked to produce a warrant and 

did not, the boarder living in the basement called 911 to inform the actual police of what was 

happening in the home. 
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B. If Police breached the Appellant's s. 8 Charter right, whether the evidence seized by the 

police from the search of the Appellant's dwelling house should be excluded pursuant to 

s. 24(2) of the Charter.  

i.)  Trial Judge's 24(2) Assessment   

99.  While it is doubtful that any deference could be paid to the Trial Judge’s theoretical 

assessment of s. 24(2) having just found that the manner in which the police conducted the search 

was reasonable, the Appellant submits that in light of R. v. Grant, [2009] S.C.J. No. 32 and R. v. 

Harrison, [2009] S.C.J. No. 34103 the section 24(2) analysis ought to be reconsidered afresh in any 

event. 

ii.)  The Revised Approach in R. v. Grant 

100. Applying R. v. Grant supra, the phrase "bring the administration of justice into disrepute" is 

to be understood in the long-term sense of maintaining the integrity of, and public confidence in, the 

justice system.104   "The inquiry is objective.  It asks whether a reasonable person, informed of all 

relevant circumstances and the values underlying the Charter, would conclude that the admission of 

the evidence would bring the administration of justice into disrepute"105.  Properly analyzing this 

question entails balancing three lines of inquiry: (1) the seriousness of the Charter infringing state 

conduct, (2) the impact of the breach on the Charter protected interests of the accused, and (3) 

society's interest in the adjudication of the case on its merits. 

101. In addressing each of these three key lines of inquiry, the majority of this Court was careful 

to emphasize that where the infringing State conduct is serious, admission may send a message that 

the justice system condones such behaviour.  Also, where there is a serious breach of the accused's 

Charter protected right, admission may send a message that "individual rights count for little"106.  

Finally, when it comes to the impact of exclusion upon adjudicating the case on the merits, the Court 

was careful to acknowledge that society has a "...vital interest in having a justice system that is 

above reproach..."107 
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a.)  Seriousness of the Charter infringing State Conduct 

102. In the instant case, the Charter infringing State conduct is both flagrant and serious.   

103. At the outset, it is vitally important to remember, the Appellant is not suggesting police are 

never entitled to use force, wear masks or that they must always necessarily have a copy of the 

warrant with them upon entering a premises.  The concern in this case flows from casual decisions 

made by police in arriving at unsupported conclusions that the use of force to enter the home was 

necessary.  Additionally, there was a complete lack of responsible police conduct when opportunities 

became available to avoid the use of force. 

104. It is further aggravating that police made improper choices at the time of entry, which 

included the decision to wear masks and to enter the home without a copy of the warrant in hand.  

Any one of these breaches is serious on its own; together, however, the seriousness of the Charter 

infringing State conduct is inexcusable. 

105. Any unreasonable search of a person’s private dwelling is serious. The seriousness of this 

type of breach must be assessed against a backdrop of factors, including whether State authorities 

acted in good faith or carried out their duties with a casual disregard for the Charter rights of the 

accused.  In R. v. Buhay, [2003] S.C.J. No. 30 (S.C.C.) this Court excluded evidence obtained on the 

basis of a warrantless search of an accused’s locker at a Greyhound bus terminal.  In this case, 

Madam Justice Arbour was of the view that the seriousness of the Charter breach was exacerbated 

by the fact that police could have explored other investigative techniques as part of a sincere effort to 

comply with the Charter.  To this end, she adopted the words of the learned trial judge: “[t]he 

violation was so serious and was not simply a technical one. The court is concerned at the casual 

approach that the police took in infringing the accused’s rights in these circumstances.  It is the 

court’s view and concern that if the evidence was to be admitted in this trial that it may encourage 

similar conduct by the police in the future”.108   

106. Police conduct in the instant case fits well within the general commentary in Buhay.  

Specifically, they demonstrated a casual disregard for the Charter rights of the known occupants of 

the home by not factoring them into the Risk Assessment and Operational Plan.  To this end, no 
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consideration was given to the fact that neither Lorraine nor Jason Cornell had any kind of criminal 

history.  Seriousness of the breach was exacerbated by the fact that police had no reasonable basis to 

believe that the primary targets were present within the Cornell Home at the time the warrant was 

executed.  Again, it is worth reiterating, Mr. Nguyen had been arrested by police approximately one-

hour prior to the search.  Mr. Tran had never been observed in the residence.   

107. Additionally, a substantial body of information about Mr. Nguyen and Mr. Tran was obtained 

through surveillance.  By comparison, there was a relative dearth of surveillance on the Cornell 

Home.  Surveillance was conducted for just a handful of hours on three days over a span of three 

weeks.  Had more sincere surveillance efforts been employed, perhaps investigators would have 

known something more about the actual occupants of the home.  Fixed with such knowledge, 

perhaps a more peaceful method of executing the warrant would have been preferred.  Regardless, 

when the opportunity arose to facilitate a non-violent manner of entry (i.e., when investigators saw 

Lorraine Cornell leave the residence just minutes before the execution of the search warrant), the 

police declined to act.  Rather than simply confronting Ms. Cornell outside the residence with the 

purpose of obtaining consent to enter the house on the basis of the warrant, the police literally 

charged ahead with a violent search; knowing full well that the primary targets of the investigation 

were not present.   

108. In the case at bar, police agreed with the general proposition that use of force is a last resort; 

yet when confronted with the opportunity to avoid aggression, no steps were taken.  Indeed, as this 

Court recognized in Grant supra, "[e]xtenuating circumstances, such as the need to prevent the 

disappearance of evidence, may attenuate the seriousness of police conduct that results in a Charter 

breach", but at the same time, "...ignorance of Charter standards must not be rewarded or 

encouraged and negligence or wilful blindness cannot be equated with good faith".109   

109. Other than the nature of the drug itself, there was simply no basis to support a belief that 

there was a real risk of destruction of evidence.  To reiterate, just because something can be flushed 

down the toilet, does not mean police should be given carte blanche discretion to conduct a search in 

any manner they deem fit.  Drugs do not move themselves; they require a mover.  To surmise that 

the occupants would destroy evidence without any real information in this regard was unreasonable 
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in the circumstances.  The failure to factor in the Cornell's as people without records or prior 

criminal histories was at minimum exceedingly casual and at most, highly negligent considering the 

police organized and conducted a particularly intrusive type of search on their home. 

110. As stated in Grant at paragraph 75: "It should also be kept in mind that for every Charter 

breach that comes before the courts, many others may go unidentified and unredressed because they 

did not turn up relevant evidence leading to a criminal charge".  This recognition is critically 

important to the seriousness of the violation in this case.  For having reasonable and probable 

grounds to believe something is located in a premises does not necessarily mean it is actually inside 

of the premises or ever has been.  Therefore, whenever police conduct any kind of search, and in 

particular, a search of a private dwelling, they are acting on a legally permissible degree of 

supposition, not certitude.   

111. With this in mind, respect for citizens of this country entails that police not only have 

reasonable grounds to conduct the search, but that they do so in a manner that duly respects the 

subject of the search.  Proper respect entails careful consideration of the manner of search, based 

upon a full and complete review of the facts pertaining to the target residence and its occupants, 

including a review of any risk assessments with those capable of making prudent decisions as to 

whether force is required at all.  In this case, the police could not even identify what information 

outside of the location "address-wise" that was supplied to those tasked with the training and 

expertise to determine the proper method of search. 

112. If violently entering a dwelling house unannounced, with guns drawn, while masked and 

without a copy of the warrant was not serious enough, the failure to account for the people who live 

there is perhaps the most egregious factor of all.  For the moment police neglect humanity, is the 

moment they begin treating citizens as objects of the State, to be handled like inanimate things 

instead of human beings.  Society simply expects more of its law enforcement. 

b.)  Impact on the Charter protected interests of the Accused 
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113. Grant supra recognized "[a]n unreasonable search that intrudes on an area in which the 

individual reasonably enjoys a high expectation of privacy... is more serious than one that does 

not"110.   

114. A person's home is her castle.  The expectation of privacy within a dwelling house is high, 

even when the person is not home.  Surely an essential part of the safety and security, and indeed the 

expectation of privacy attached to a dwelling is the confidence that home is a safe haven and refuge, 

and acts as such even when one is not present.  While present, the home is a sanctuary - a place 

where a person can exist securely and conduct himself privately without fear or worry that the spatial 

integrity associated with the sanctified domain will be violated.   

115. Matiwy supra, and indeed Parasiris supra highlights the toll on victims of home invasion 

type robberies.  The impact of unjustified violent intrusions on a person's home sanctuary is a most 

serious kind of breach; for the effect of such searches is to create fear and trauma upon the occupants 

of a place where all Canadians are entitled to feel the highest degree of protection.  When such 

breaches are conducted by those responsible for protecting our interests, what confidence can any 

Canadian have that the home is his castle?  How safe can any Canadian feel when the State is 

permitted to unjustifiably conduct Matwiy-esque type entrances with little or no justification?  What 

confidence can any Canadian have in the rights enshrined in our Charter and rules in the Criminal 

Code if police are permitted entrance without a copy of the very instrument - the search warrant - 

authorizing their otherwise unauthorized presence?  It is for this reason that the breaches in this case 

substantially impact the Charter protected interests of the Appellant. 

c.)  Society's Interest in an Adjudication on the Merits 

116. Undoubtedly, society has an interest in seeing the Appellant punished for his misdeeds.  In 

the instant case, the Appellant conceded at the beginning of his trial that he was in possession of the 

drugs and though he was not a "trafficker" in the purest sense, he was certainly assisting traffickers 

to the extent that possession was for the purpose of trafficking.  Indeed, the only issue the Appellant 

has ever taken in defence of the case related to various issues concerning his s. 8 Charter protected 

right to be free from unreasonable search and seizure.  Society's interest in adjudicating on the 

merits, however, does not outweigh the nature of the breaches in the circumstances of this case. 
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117. The Supreme Court aptly recognized in Grant supra that "...while the public has a heightened 

interest in seeing a determination on the merits where the offence charged is serious, it also has a 

vital interest in having a justice system that is above reproach, particularly where the penal stakes for 

the accused are high".111   

118. In the circumstances of the instant case, society expects more of its police.  This expectation 

is pristinely reasonable in situations where the clash between law enforcement and accused are to 

occur in places where the accused's expectation of privacy is high.  Equally important, this 

expectation is proper in situations where law abiding citizens, existing in the privacy of their own 

home, may become entangled in the harsh realities of law enforcement.  The respect for the domain 

and the people in it, balanced with a respect and concern for the people in law enforcement, 

mandates a high degree of diligence on the part of investigators to take all reasonable measures to 

ensure that searches are conducted properly, on the basis of all available information, shared with all 

officers -- especially those tasked with the responsibility for determining the manner of search on the 

basis of the risks.   

119. Viewed in a long-term forward looking and societal perspective, it is far more important to 

the administration of justice to ensure that future violent searches for drug warrants are not done 

with careless disregard for the very real, grave and potentially fatal consequences that can result in 

mere seconds when a group of heavily armed masked men storm unannounced into someone's home.  

That Robert Cornell was an unintended, innocent victim in the present case is a tangible example of 

why police must be able to justify the choice to use a method departing from the more civilized 

knock and announce rule. 

120. The failure on the part of the police and Crown to satisfactorily explain why this deviation 

was necessary or indeed why there was a patent neglect to simply inform those responsible for 

deciding on the method of search about the Cornell's as human beings, represents such a casual 

disregard for the home and its occupants that society's interest in adjudicating on the merits is 

overrun by its interest in ensuring that the State is not permitted to flagrantly and violently enter a 

place where all citizens expect the highest degree of safety, security, protection and privacy.  

Society's need to protect such interests extends even to police, who may by their own negligent use 
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of discretion, charge ahead into situations like Parasiris and suffer the unthinkable consequences of 

so doing. 

121. Accordingly, the Appellant submits that evidence in this case must be excluded. 

PART IV – SUBMISSIONS CONCERNING COSTS 

122. The Appellant has no submissions with respect to costs. 

 

PART V – ORDER SOUGHT 

123. On the basis of the aforementioned arguments, the Appellant requests that all evidence 

obtained from the search be excluded and a verdict of acquittal be entered or, in the alternative, that 

a new trial be ordered. 

 
 
ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 29TH DAY OF JULY 2009 
 
 
 
 
 
______________________________  _____________________________ 
David G. Chow     Michael Bates 
FAGAN & CHOW      RUTTAN BATES 
Counsel for the Appellant    Counsel for the Appellant 
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PART VII: STATUTORY PROVISIONS 

Statutes 

Canadian Charter of Rights and Freedoms, s. 8 

Controlled Drugs and Substances Act, s. 12 

Criminal Code of Canada, R.S.C. 1970, c. C-34, s. 25(1), 29(1) and 351(2) 

Police Act, R.S.A. 2000, c.P-17, s. 38. 

 

 

The Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, 
Canadian Charter of Rights and Freedoms, s. 8 

 
 

Search or 
seizure  

8.    Everyone has the right to be secure against unreasonable search 
or seizure.  

 
 

Loi constitutionnelle de 1982 (R.-U.), constituant l'annexe B de la Loi de 1982 sur le Canada 
(R.-U.), 1982, c. 11 Charte Canadienne des Droits et Libertés, art. 8 

 

Fouilles, 
perquisitions ou 
saisies  

8.  Chacun a droit à la protection contre les fouilles, les 
perquisitions ou les saisies abusives.  

 
 

Controlled Drugs and Substances Act, S.C. 1996, c. 19, s. 12 
 

Assistance and use of force 

12. For the purpose of exercising any of the powers described in section 11, a peace officer 
may 

(a) enlist such assistance as the officer deems necessary; and 
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(b) use as much force as is necessary in the circumstances. 

 
Loi réglementant certaines drogues et autres substances, L.C. 1996, c. 19, art. 12 

 

Assistance et usage de la force 

12. Dans l’exercice des pouvoirs que lui confère l’article 11, l’agent de la paix peut recourir à 
l’assistance qu’il estime nécessaire et à la force justifiée par les circonstances. 

 
 

Criminal Code, R.S.C. 1985, c. C-46, ss. 25(1), 29(1) and 351(2) 
 

Protection of persons acting under authority 

25. (1) Every one who is required or authorized by law to do anything in the administration or 
enforcement of the law 

(a) as a private person, 

(b) as a peace officer or public officer, 

(c) in aid of a peace officer or public officer, or 

(d) by virtue of his office, 

is, if he acts on reasonable grounds, justified in doing what he is required or authorized to do and 
in using as much force as is necessary for that purpose. 

Idem 

(2) Where a person is required or authorized by law to execute a process or to carry out a 
sentence, that person or any person who assists him is, if that person acts in good faith, justified 
in executing the process or in carrying out the sentence notwithstanding that the process or 
sentence is defective or that it was issued or imposed without jurisdiction or in excess of 
jurisdiction. 

When not protected 

(3) Subject to subsections (4) and (5), a person is not justified for the purposes of subsection 
(1) in using force that is intended or is likely to cause death or grievous bodily harm unless the 
person believes on reasonable grounds that it is necessary for the self-preservation of the person 
or the preservation of any one under that person’s protection from death or grievous bodily harm. 
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When protected 

(4) A peace officer, and every person lawfully assisting the peace officer, is justified in using 
force that is intended or is likely to cause death or grievous bodily harm to a person to be 
arrested, if 

(a) the peace officer is proceeding lawfully to arrest, with or without warrant, the person to be 
arrested; 

(b) the offence for which the person is to be arrested is one for which that person may be 
arrested without warrant; 

(c) the person to be arrested takes flight to avoid arrest; 

(d) the peace officer or other person using the force believes on reasonable grounds that the 
force is necessary for the purpose of protecting the peace officer, the person lawfully assisting 
the peace officer or any other person from imminent or future death or grievous bodily harm; 
and 

(e) the flight cannot be prevented by reasonable means in a less violent manner. 

Power in case of escape from penitentiary 

(5) A peace officer is justified in using force that is intended or is likely to cause death or 
grievous bodily harm against an inmate who is escaping from a penitentiary within the meaning 
of subsection 2(1) of the Corrections and Conditional Release Act, if 

(a) the peace officer believes on reasonable grounds that any of the inmates of the penitentiary 
poses a threat of death or grievous bodily harm to the peace officer or any other person; and 

(b) the escape cannot be prevented by reasonable means in a less violent manner. 

R.S., 1985, c. C-46, s. 25; 1994, c. 12, s. 1. 

Duty of person arresting 

29. (1) It is the duty of every one who executes a process or warrant to have it with him, 
where it is feasible to do so, and to produce it when requested to do so. 

Notice 

(2) It is the duty of every one who arrests a person, whether with or without a warrant, to give 
notice to that person, where it is feasible to do so, of 

(a) the process or warrant under which he makes the arrest; or 

(b) the reason for the arrest. 
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Failure to comply 

(3) Failure to comply with subsection (1) or (2) does not of itself deprive a person who 
executes a process or warrant, or a person who makes an arrest, or those who assist them, of 
protection from criminal responsibility. 

R.S., c. C-34, s. 29. 

Possession of break-in instrument 

351. (1) Every one who, without lawful excuse, the proof of which lies on them, has in their 
possession any instrument suitable for the purpose of breaking into any place, motor vehicle, 
vault or safe under circumstances that give rise to a reasonable inference that the instrument has 
been used or is or was intended to be used for such a purpose, 

(a) is guilty of an indictable offence and liable to imprisonment for a term not exceeding ten 
years; or 

(b) is guilty of an offence punishable on summary conviction. 

Disguise with intent 

(2) Every one who, with intent to commit an indictable offence, has his face masked or 
coloured or is otherwise disguised is guilty of an indictable offence and liable to imprisonment 
for a term not exceeding ten years. 

R.S., 1985, c. C-46, s. 351; R.S., 1985, c. 27 (1st Supp.), s. 48; 2008, c. 18, s. 9. 

 
Code criminel, L.R.C. 1985, c. C-46, articles 25(1), 29(1) et 351(2) 

 

Protection des personnes autorisées 

25. (1) Quiconque est, par la loi, obligé ou autorisé à faire quoi que ce soit dans l’application 
ou l’exécution de la loi : 

a) soit à titre de particulier; 

b) soit à titre d’agent de la paix ou de fonctionnaire public; 

c) soit pour venir en aide à un agent de la paix ou à un fonctionnaire public; 

d) soit en raison de ses fonctions, 

est, s’il agit en s’appuyant sur des motifs raisonnables, fondé à accomplir ce qu’il lui est enjoint 
ou permis de faire et fondé à employer la force nécessaire pour cette fin. 
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Idem 

(2) Lorsqu’une personne est, par la loi, obligée ou autorisée à exécuter un acte judiciaire ou 
une sentence, cette personne ou toute personne qui l’assiste est, si elle agit de bonne foi, fondée à 
exécuter l’acte judiciaire ou la sentence, même si ceux-ci sont défectueux ou ont été délivrés sans 
juridiction ou au-delà de la juridiction. 

Quand une personne n’est pas protégée 

(3) Sous réserve des paragraphes (4) et (5), une personne n’est pas justifiée, pour l’application 
du paragraphe (1), d’employer la force avec l’intention de causer, ou de nature à causer la mort 
ou des lésions corporelles graves, à moins qu’elle n’estime, pour des motifs raisonnables, que 
cette force est nécessaire afin de se protéger elle-même ou de protéger toute autre personne sous 
sa protection, contre la mort ou contre des lésions corporelles graves. 

Usage de la force en cas de fuite 

(4) L’agent de la paix, ainsi que toute personne qui l’aide légalement, est fondé à employer 
contre une personne à arrêter une force qui est soit susceptible de causer la mort de celle-ci ou 
des lésions corporelles graves, soit employée dans l’intention de les causer, si les conditions 
suivantes sont réunies : 

a) il procède légalement à l’arrestation avec ou sans mandat; 

b) il s’agit d’une infraction pour laquelle cette personne peut être arrêtée sans mandat; 

c) cette personne s’enfuit afin d’éviter l’arrestation; 

d) lui-même ou la personne qui emploie la force estiment, pour des motifs raisonnables, cette 
force nécessaire pour leur propre protection ou celle de toute autre personne contre la mort ou 
des lésions corporelles graves — imminentes ou futures; 

e) la fuite ne peut être empêchée par des moyens raisonnables d’une façon moins violente. 

Usage de la force en cas d’évasion d’un pénitencier 

(5) L’agent de la paix est fondé à employer contre un détenu qui tente de s’évader d’un 
pénitencier — au sens du paragraphe 2(1) de la Loi sur le système correctionnel et la mise en 
liberté sous condition — une force qui est soit susceptible de causer la mort de celui-ci ou des 
lésions corporelles graves, soit employée dans l’intention de les causer, si les conditions 
suivantes sont réunies : 

a) il estime, pour des motifs raisonnables, que ce détenu ou tout autre détenu représente une 
menace de mort ou de lésions corporelles graves pour lui-même ou toute autre personne; 

b) l’évasion ne peut être empêchée par des moyens raisonnables d’une façon moins violente. 



 45

L.R. (1985), ch. C-46, art. 25; 1994, ch. 12, art. 1. 

 

Obligation de la personne qui opère une arrestation 

29. (1) Quiconque exécute un acte judiciaire ou un mandat est tenu de l’avoir sur soi, si la 
chose est possible, et de le produire lorsque demande lui en est faite. 

Avis 

(2) Quiconque arrête une personne avec ou sans mandat est tenu de donner à cette personne, si 
la chose est possible, avis : 

a) soit de l’acte judiciaire ou du mandat aux termes duquel il opère l’arrestation; 

b) soit du motif de l’arrestation. 

Inobservation 

(3) L’omission de se conformer aux paragraphes (1) ou (2) ne prive pas, d’elle-même, une 
personne qui exécute un acte judiciaire ou un mandat, ou une personne qui opère une arrestation, 
ou celles qui lui prêtent main-forte, de la protection contre la responsabilité pénale. 

S.R., ch. C-34, art. 29. 

 

Possession d’outils de cambriolage 

351. (1) Quiconque, sans excuse légitime dont la preuve lui incombe, a en sa possession un 
instrument pouvant servir à pénétrer par effraction dans un endroit, un véhicule à moteur, une 
chambre-forte ou un coffre-fort dans des circonstances qui donnent raisonnablement lieu de 
conclure que l’instrument a été utilisé ou est destiné ou a été destiné à être utilisé à cette fin est 
coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de dix ans; 

b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire. 

Déguisement dans un dessein criminel 

(2) Est coupable d’un acte criminel et passible d’un emprisonnement maximal de dix ans 
quiconque, dans l’intention de commettre un acte criminel, a la figure couverte d’un masque ou 
enduite de couleur ou est autrement déguisé. 

L.R. (1985), ch. C-46, art. 351; L.R. (1985), ch. 27 (1er suppl.), art. 48; 2008, ch. 18, art. 9. 
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Police Act, R.S.A. 2000, c. P-17, s. 38 

Authority, duties and jurisdiction of 
police officers  

      38 (1) Every police officer is a peace officer and has the authority, responsibility and duty  

(a) to perform all duties that are necessary  

 

(i) to carry out the police officer's functions as a peace officer,  

(ii) to encourage and assist the community in preventing crime,  

(iii)
 
to encourage and foster a co-operative relationship between the police 
service and the members of the community, and 

 

(iv) to apprehend persons who may lawfully be taken into custody,  

 

 and  

 

(b) to execute all warrants and perform all related duties and services.  

      (2) A police officer has jurisdiction throughout Alberta.  

      (3) Notwithstanding subsection (2), where a commission is established in respect of a police 
service, the commission may restrict the territorial jurisdiction of any police officer of that police 
service.  

      (4) Where the territorial jurisdiction of a police officer is restricted under subsection (3), that 
police officer may, notwithstanding that restriction, carry out the police officer's functions and 
exercise the police officer's powers beyond that jurisdiction if the police officer is in immediate 
pursuit of a person who the police officer has reasonable and probable grounds to believe has 
committed an offence against any law that the police officer is empowered to enforce.  

History:  1988 cP-12.01 s38  
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