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PART I - STATEMENT OF FACTS 

Background 

1. The Appellant LCol Szczerbaniwicz ("the Appellant") appeals to the Court from 

the judgment of the Court Martial Appeal Court dated May 5, 2009, affirming the 

judgment of a Standing Court Martial (judge alone) which convicted the Appellant 

of common assault on his wife contrary to paragraph 130(l)(b) of the National 

Defence Act, R.S.C. 1985, c. N-5 and section 266 of the Criminal Code. 

2. The military judge, Commander P.J. Lamont, found the Appellant not guilty of the 

charge of assault causing bodily harm, but guilty of the lesser and included 

offence of common assault. 

3. This is an appeal as of right pursuant to s. 245 (l)(a) of the National Defence Act 

on the questions of law in the dissenting judgment of Lutfy J.A. 

Facts 

4. The events giving rise to this charge took place on August 16, 2006 in Belgium, 

where the Appellant was posted. At that time, the Appellant and the Complainant 

Wanda Szczerbaniwicz had been married for almost 30 years. The couple had 

been experiencing marital difficulties for approximately a year. 

Appellant's Record ("AR), Evidence of LCol Szczerbaniwicz, p. 116, lines 
33-35; p. 117, lines 1 1-14. 

5. In early June, 2006, the Appellant suggested to his wife that they separate. The 

Appellant was intending to visit Canada for two weeks and suggested that those 

two weeks would be a good time to reflect on whether their marriage should 

continue. Matters were not discussed any further at that point. 

AR, Cross-Examination of Mrs. Szczerbaniwicz, p. 74, lines 17-40. 



6. On June 5, 2006, the Appellant left Belgium to attend graduation ceremonies at 

Royal Roads University, where he was awarded a master's degree in leadership 

and training. This degree was the culmination of two years of intensive study for 

the Appellant. When he was in Canada, his wife left Belgium for Comox, British 

Columbia. 

AR, Evidence of LCol Szczerbaniwicz, p. 116, lines 40-42; p. 117, 
line 1; p. 118, lines 14-21. 

AR, Cross-Examination of Mrs. Szczerbaniwicz, p. 74, lines 36-39. 

7. In July of 2006, the Appellant visited his wife in Comox where they owned a 

house. The tenants had vacated the house and the wife was preparing to move 

in. During his visit, the Appellant stayed at a residence provided by the Canadian 

Forces. 

AR, Evidence of LCol Szczerbaniwicz, p. 118, lines 24-34; p. 119, 
lines 14-17. 

8. After his visit, the Appellant returned to Belgium. He maintained regular contact 

with his wife as they attempted to sort out their affairs. 

AR, Evidence of LCol Szczerbaniwicz, p. 120, lines 32-35. 

9. On August 15, 2006, Mrs. Szczerbaniwicz returned to Belgium by train from 

Paris, so that she could help her daughter in preparing for university. LCol 

Szczerbaniwicz picked up his wife and daughter at the train station. The 

Appellant learned that Mrs. Szczerbaniwicz's previous arrangements for 

accommodation with a friend had fallen through and he suggested that she could 

stay at his residence. 

AR, Evidence of Mrs. Szczerbaniwicz, p. 57, lines 16-17; p. 59, 
lines 31-35. 

AR, Cross-Examination of Mrs. Szczerbaniwicz, p. 76, lines 22-27. 



10. After they arrived at the Appellant's residence, the Appellant poured his wife a 

glass of white wine from a new bottle. She testified she only consumed two 

glasses of wine that night. She also testified that she drank probably at least a 

bottle of wine almost everyday. The Appellant's evidence was that in the 

morning he found two empty white wine bottles in the kitchen. He did not drink 

white wine. 

AR, Cross-Examination of Mrs. Szczerbaniwicz, p. 77, lines 23-30; 
p. 78, lines 4-1 1; p. 88, lines 33-41; p.89, lines 1-5. 

AR, Cross-Examination of LCol Szczerbaniwicz, p. 133, lines 5-1 1 

AR, Interview of LCol Szczerbaniwicz, p. 221, lines 18-23. 

11. On August 16, the Appellant got up at 6:00 a.m. His wife was awake and talking 

on the telephone. The Appellant observed that her bed did not appear to have 

been slept in and that she was wearing the same clothes she had been wearing 

the previous evening. Mrs. Szczerbaniwicz could not remember what she was 

wearing, but she agreed that it was possible she was wearing the same clothes 

as on the previous evening. 

AR, Evidence of Mrs. Szczerbaniwicz, p. 59, lines 4-13. 

AR, Cross-Examination of Mrs. Szczerbaniwicz, p. 77, lines 40-41; 
p. 78, lines 1-2 and lines 19-24. 

AR, Evidence of LCol Szczerbaniwicz, p. 122, lines 1-6 

12. Following Mrs. Szczerbaniwicz's telephone conversation, the couple began to 

discuss moving personal effects to British Columbia. The conversation became 

heated, at least from Mrs. Szczerbaniwicz's side, on the issue of who would pack 

up her effects. 

AR, Decision of Lamont, M.J., 17 April 2008, p. 3 at lines 32-37 



13. Mrs. Szczerbaniwicz was angry and emotional. 

Q. Okay. At that point, if you could continue and tell us a little bit about 
how the emotions were going at that point? 

A. Well, I mean, I was angry because, you know, we'd been speaking on 
the phone and he had told me that, you know, he'd gone and got all these 
boxes and there was boxes all over the place and they were all packed 
with my stuff. And what had happened was I moved into our family home 
in Comox and I didn't have any of our things, like, the furniture that we had 
was in Winnipeg in storage. And Gary was told by the military that he was 
responsible for getting it to me, himself, and that he had to pay for that. 
And so, he was trying to find ways to get the furniture to Comox without 
having to pay for it, or to pay the least amount of money. So I had moved 
into the house the beginning of July and this was August, and I still didn't 
have anything. I mean, Dan and I were sleeping on the floor. You know, 
we had -I bought a chair and we had a TV and it's this great big huge 
house, 3500 square feet, and that's how we were living. 

A. And, you know, we had bought, like, a few dishes and that kind of thing. 
So there was a lot of emotion. Like, you know, I want to be able to live, 
Gary. You know, I need my dishes, my things, my clothes. I didn't have 
any clothes. And so we just continued to argue about that. 

AR, Evidence of Mrs. Szczerbaniwicz, p. 60, lines 5-31. 

Q. So you were mad then for what reason? 

A. Because I was sleeping on the floor in my house. 

Q. Okay. And that's it? That's why you were so mad? It had nothing to 
do with the way he terminated the relation? 

A. Gary terminating our relationship is the best thing that happened to me. 
What I wanted was my furniture so that I would be able to start living life. 

Q. Okay. When he went up the stairs, you followed him? 



Q. Because you wanted to pursue the argument. You were mad. You 
had raised your voice at him. He wanted to avoid and he went upstairs 
and you followed him and you kept arguing with him. Isn't that right? 

A. That would be fair to say. Yes. 

AR, Cross-Examination of Mrs. Szczerbaniwicz, p. 79, lines 
4-20. 

14. The staircase in the Appellant's residence included two landings at right angles 

to each other. The first landing, which was where the altercation occurred, was 

approximately three feet by three feet and was two or three steps up from the 

base of the stairs. From the first landing, the staircase ascended to the right. 

There was a wall on the left hand side of the staircase which continued as the 

stairs ascended upwards. 

AR, Reasons of Court Martial Appeal Court, p. 17, para. 6. 

AR, Evidence of Mrs. Szczerbaniwicz, p. 60, lines 33-40, 

AR, Evidence of LCol Szczerbaniwicz, p. 123, lines 32-42. 

15. The Appellant went up the stairs and Mrs. Szczerbaniwicz followed to the first 

landing. At that point the Appellant was a few steps above her. Mrs. 

Szczerbaniwicz then took the Appellant's framed new diploma off the wall and 

threw it to the ground. The Appellant testified that she then stomped on the 

diploma. Mrs. Szczerbaniwicz said she didn't recall that. The diploma was 

important to the Appellant. It was a symbol of a lot of hard work, and he was very 

proud of it. 

16. Mrs. Szczerbaniwicz testified: 

Q. The first landing? 

A. The first landing. Thank you. And we just continued to argue. And 
then I looked to the right and Gary had a diploma from when he graduated 
from his leadership in training, his master's. And somehow - I don't 



remember what I said, but I worked it into the conversation, and I took it 
off the wall and I threw it on the ground. 

Q. So you pick up the diploma off the wall, you throw it on the ground, on 
the landing. What happens next? 

A. Gary turned around and started yelling at me and he, you know, raised 
his fist, and said, you know, "You fucking bitch," and, you know, "I'm just 
going - I'm going to get you." And I said, "Go ahead, hit me if you want to, 
Gary." And he just went, "Humph." Something like that. And then there 
was a picture, just, kind of- I don't know if it was beside me, or maybe a 
little below me, and I just went, "And this is what I think of that." And I 
flicked the corner of it, and it fell down the stairs and smashed and the 
frame broke, and then Gary came charging down the stairs at me and just 
- I don't know how - I don't know how, if he grabbed me or how he did it, 
but he basically turned me around and pushed me up the stairs - 

Q. Okay. You ... 

A. -on the level that he had been standing on. 

Q. How did you end up laying on the stairs? 

A. Because when he turned me around so that he could get down the 
stairs - because I was in front of him, right? 

A. And so he turned me around and shoved me up the stairs. And then I 
fell so that I kind of landed on my elbow and then my arms went out and I 
smacked my hand on the moulding that's along the stairs. 

AR, Evidence of Mrs. Szczerbaniwicz, p. 61, lines 4-10, 20-36; 
p.62, lines 21-28. 

Q. To the right of you is - 

A. -the open stairway to go up to the next flight. 

Q. Okay. So is it fair to say that it's hard for two people to be standing on 
that landing? 

A. Oh, it is. Yeah. 



Q. So if he had to - if your husband actually grabbed you and moved you 
around, he would have had to move you to the stairs either going up or 
going down, correct? 

A. That's right. 

Q. Okay. And your testimony was that you ended up sitting on the stairs 
going up. 

A. Up. 

AR, Re-examination of Mrs. Szczerbaniwicz, p. 90, lines 9-22. 

17. On cross-examination Mrs. Szczerbaniwicz stated: 

Q. And then as he is upstairs, as you stated, or somewhat as you stated, 
you took the diploma. 

Q. Would you say that this diploma was important to him? 

A. I'm sure it had some value to him. Yes. 

Q. Yeah. You took it, you looked at him, and you banged it on the floor. 

Q. A gesture of sheer provocation to show you - to show him how angry 
you were. Isn't that right? 

A. I wouldn't call it "provocation." No. I would call it something that I did in 
anger, not provocation. 

Q. Yeah. And when it didn't break, you started stomping on it to try to 
break it in front of him. Is that right? 

A. That I don't recall. 

Q. You don't recall that? 

A. No, I don't. 



AR, Cross-Examination of Mrs. Szczerbaniwicz, p. 79, lines 22-40. 

18. The Appellant testified as follows: 

Q. Okay, so you proceeded upstairs, and it is in evidence that Wanda 
followed you. And carry on from there. 

A. I went up - I was headed up the stairs. We were still yelling, and she 
said something, or caught my attention, because as you got to the top of 
the stairs, you were facing - it's hard to describe - facing - you could still 
see the person, because it was open down to -the stairs were basically 
open in the middle. And she looked up at me; she turned and grabbed the 
diploma off the wall and threw it on the first landing. It didn't break so she 
proceeded to stamp on it, and, looking up at me, waiting for a reaction. As 
I said, the diploma was still very fresh, new, and important to me, as it still 
is, but I went down to stop her from doing it. I didn't want it to break. It was 
a symbol of a lot of hard work and I was very proud of it, so ... 

Q. And how did you do that? What did you do, exactly. You said, "I came 
down to stop her." 

A. Right 

Q. What exactly did you do? 

A. Well Your Honour, I went down the stairs and I was still in my 
housecoat and slippers. I went down the stairs and grabbed her by the 
scruff of the collar. She was looking up the stairs as I was coming down, 
because she was stamping on my diploma and watching for my reaction. 
So I went down, I was facing her, and went to move her off the diploma. 
So I had her by the scruff of the neck and we were yelling and I said, "Get 
off my diploma," or "degree," I think I called it. And moved her to the left to 
try and free - get her off feet off the diploma. 

Q. Okay. Just for more clarification. I know I had difficulty with that 
expression. When you say "scruff of the collar," what exactly do you 
mean? Describe, physically, for the court. 

A. Well, Your Honour, it's probably an inaccurate term, but it was the V- 
neck of the sweatshirt. I had one hand on each side of the V-neck, where 
the zipper was, so I call it the scruff. But this is probably the scruff of the 
back of the neck, so - but it was the front of the collar. 

Q. And you moved her. Did you move her from left to right, or right to left? 
Or how did that go, exactly? 

A. Well, I came down the stairs, sir. I came down the stairs. I grabbed her, 
so we were, kind of, facing up the stairs a little bit, and I tried to move her 



to the left to - I turned her, maybe, 30, 45 degrees. Just like that. To get 
her off the diploma. Basically, to get her feet moving so that she would 
have to take her feet off the diploma so that I could rescue it. 

AR, Evidence of LCol Szczerbaniwicz, p. 124, lines 14-41 ; p.125, 
lines 1-21. 

Q. You heard this morning Wanda relating that you had - I don't want to 
misquote her, but I believe she said you'd thrown or pushed her up the 
stairs and she indicated that she had fallen on her - both elbows, I 
believe. How do you reconcile that? Or how does that affect the account 
you just gave to the court? 

A. Well, sir, I know that she didn't fall, at no point. Because when I had 
her just by the V-neck of her sweatshirt, we were face-to-face the whole 
time. And as I can remember, like, it was right now, the look in her eyes, it 
was unpleasant. But the only thing I can think of is that her elbow 
probably impacted the wall. Her elbows may have impacted the wall on 
the left when I moved her - tried to move her off the diploma. That would 
be the only place that her elbows would have impacted anything. 

Q. In many occasions - again, I won't enunciate them, that's for later to 
do, but in many occasions you stated that all you wanted to do was for her 
not to break your degree or diploma. Is that your account today for this 
court? 

A. Yes, sir. At no time did I ever have any intent to hurt her. I went down 
the stairs to get her off my diploma so it wouldn't be broken. It was very 
important to me and I wanted to make sure that it wasn't broken. At no 
stage was there ever any other intent. 

AR, Evidence of LCol Szczerbaniwicz, p. 129, lines 21-42; p. 130, 
lines 1-2. 

19. After this confrontation, Mrs. Szczerbaniwicz went up the stairs and into the 

bedroom where she was staying. The Appellant also ascended the stairs and the 

two exchanged more angry words. The Appellant demanded his wife leave the 

house and he left the room to get ready for work. 

AR, Evidence of Mrs. Szczerbaniwicz, p. 62, lines 39-42; p. 63, 
lines 1-19. 



20. Mrs. Szczerbaniwicz testified that five to ten minutes later she realised her hand 

was hurting and she went downstairs to put some ice on it. The next day she 

went to the Military Hospital to have her hand looked at. She had bruising on her 

back, leg and elbow and her little finger was broken. Later she had a cast put on 

to immobilize the finger. Mrs. Szczerbaniwicz's little finger had been broken 

previously in the past. No photographs or hospital records were produced at 

trial. 

AR, Evidence of Mrs. Szczerbaniwicz, p. 63, lines 25-27; p. 64, 
lines 5-10; p. 65, lines 3-20; p. 87, line 29-41. 

Decision of the Military Judge 

21. The military judge acquitted the Appellant of the charge of assault causing bodily 

harm, but convicted of common assault. 

A.R., Decision by Lamont M. J. p. 7 at lines 40-42; p.8 at 
lines 1-3. 

22. The military judge sentenced the Appellant to a fine in the amount of $1,800. 

The military judge noted that the Appellant had an unblemished career in the 

Canadian Forces: 

With respect to the mitigating circumstances, the offender has enjoyed 
what can only be described as a distinguished military career across some 
30 years. He was 50 years of age at the time of the offence and apart from 
one entry in his conduct sheet, to which I do not attach much significance 
at all, he has enjoyed an unblemished career in the Canadian Forces. It is 
much to be regretted that in the closing years of that distinguished career, 
he will have incurred this blot on his reputation and record. 

AR, Sentencing Decision of Lamont, M.J., 17 April 2008, p. 
11 at lines 32-40. 



Decision of the Court Martial Appeal Court 

23. The Court Martial Appeal dismissed the Appeal by judgment dated May 5, 2009 

(Blanchard, C.J., and Richard, J.A., Lutfy J.A. dissenting). 

24. By Notice of Appeal dated June 2, 2009 the Appellant appealed to the Supreme 

Court of Canada as of right pursuant to s. 245(1)(a) of the National Defence Act. 



PART II POINTS IN ISSUE 

25. The issues in this appeal as set out in the dissenting opinion of Lutfy J.A. are as 

follows: 

(a) Whether the military judge erred in law in failing to apply the directions of 

the Supreme Court of Canada in R. v. W.(D), [I9911 1 S.C.R. 742 with 

respect to the issue of reasonable doubt, and 

(b) Whether the military judge erred in law in failing to properly address the 

relevant facts with respect to the defence under s. 39(1) of the Criminal 

Code. 



PART Ill POINTS OF ARGUMENT 

26. The charge of assault causing bodily harm arises out of a domestic dispute 

between LCol Szczerbaniwicz and his wife as described in the reasons of the 

military judge: 

Lieutenant-Colonel Szczerbaniwicz is charged with one offence under the 
National Defence Act, of assault causing bodily harm, contrary to the 
Criminal Code. The circumstances involve an altercation between the 
accused and his spouse of some 30 years, Wanda. There is no issue that 
on the date alleged, 16 August 2006, the accused intentionally applied 
force to Mrs. Szczerbaniwicz without her consent and that he knew she 
was not consenting to the application of force. The issues are two: Firstly, 
whether the assaultive behaviour was justified under subsection 39(1) of 
the Criminal Code by reason of the defence of personal property; and 
secondly, whether bodily harm was caused to the complainant by the 
assaultive behaviour of the accused. 

AR, Decision of Lamont, M.J., p. 2 at lines 10-22. 

27. The military judge found the Appellant not guilty of the offence of assault causing 

bodily harm, but guilty of the included offence of common assault. The Court 

Martial Appeal Court dismissed the appeal. 

28. The issue before the military judge was whether the accused's actions were 

justified under s. 39(1) of the Criminal Code. 

39.(1) Every one who is in peaceable possession of personal property 
under a claim of right, and every one acting under his authority, is 
protected from criminal responsibility for defending that possession, even 
against a person entitled by law to possession of it, if he uses no more 
force than is necessary. 



29. The military judge held that the defence of s. 39(1) was "in play" and that the real 

issue in this case was whether the Appellant used no more force than was 

necessary in the circumstances. : 

I accept the submission of the defence that on the authority of R. v. Little, 
from the Ontario Court of Appeal, there is some evidence on each of the 
elements of this defence in this case, and, accordingly, the defence is in 
play. The court must weigh this evidence, bearing in mind that the burden 
is upon the prosecution to establish beyond a reasonable doubt that the 
defence does not serve to justify the conduct of the accused. 
satisfied that the accused was in peaceable possession of the diploma 
and that his actions in assaultinq his spouse were motivated by his desire 
to protect his personal property. To mv mind, the real issue here is 
whether in so doinq, he used no more force than was necessary to defend 
his possession. (emphasis added) 

AR, Decision of Lamont, M.J., p. 5 at lines 40-44; p. 6 at lines 1-9. 

R. v. Little (1998), 105 O.A.C. 351, [I9981 O.J. No. 165 (C.A.) at 
paras. 9-15 (QL), Appellant's Book of Authorities ("ABA), Tab 4. 

30. Two points of law arise from the dissenting reasons of Lutfy J.A. 

(1) Whether the military judge erred in law in failing to apply the directions of 

the Supreme Court of Canada with respect to reasonable doubt as 

required by R. v. W.(D), [I 9911 1 S C.R. 742. 

(2) Whether the military judge erred in law in failing to address the relevant 

facts applicable to the defence under s. 39(1) of the Criminal Code. 



The Failure of the Military Judge to Apply the Doctrine of Reasonable Doubt As 
Laid Down in R. v. W.(D) 

31. As noted by Lutfy, J.A.(dissenting): 

[60] Having disbelieved the appellant's testimony that the complainant 
did not fall, the military judge was required to continue with the analysis 
set out by Justice Cory in the often cited decision of the Supreme Court of 
Canada in R. v. W.(D), [I9911 1 S.C.R. 742 at 28: 

First, if you believe the evidence of the accused, obviously you 
must acquit. 

Second, if you do not believe the testimony of the accused but you 
are left in reasonable doubt by it, you must acquit. 

Third, even if you are not left in doubt by the evidence of the 
accused, you must ask yourself whether, on the basis of the 
evidence which you do accept, you are convinced beyond a 
reasonable doubt by that evidence of the guilt of the accused. 

[61] The W. (D) instructions do not require a formalistic recitation. They 
do, however, demand that the judge demonstrate a reasoning process 
consistent with the W. (D) requirements. 

AR, Reasons of Lutfy, J.A. pp. 35-36 at paras. 60,61 

R. v. W.(D), [I 9911 1 S C.R. 742 at para. 28, ABA, Tab 8. 

32. This Court has held that "the substance of the W.(D) instructions be respected" 

and that ". . . the trial judge must consider whether the evidence as a whole 

establishes the accused's guilt beyond a reasonable doubt". 

R. v. Dinardo, [2008] 1 S.C.R. 788 at para. 23, ABA, Tab 3. 

R. v. R.E.M., [2008] 3 S.C.R. 3 at para. 31, ABA, Tab 6. 

R. V. C.L.Y., [2008] 1 S.C.R. 5 at paras. 6-9, ABA, Tab 2. 



33. The reasons of the trial judge must be sufficient to demonstrate that the trial 

judge has considered the alternatives to be considered in relation to reasonable 

doubt as set out in W.(D). 

R. v. R. E.M, supra, at paras. 31 -35, ABA, Tab 6. 

R. v. Dinardo, supra, at paras 24-31, ABA, Tab 3. 

34. Further, the onus always remains on the Crown to prove beyond a reasonable 

doubt that the Appellant used unreasonable force in the circumstances. 

Gunning v. The Queen, [2005] 1 S.C.R. 627 at para. 25, ABA, Tab 1. 

35. The military judge therefore was required to consider whether the Appellant's 

evidence, which he disbelieved, nevertheless raised a reasonable doubt (the 

second step in the W.(D) analysis) or, if a doubt was not raised by this evidence, 

whether, based on the evidence on the record that he did accept, the judge was 

convinced beyond a reasonable doubt of the guilt of the accused (the third step 

in the W.(D) analysis). 

36. Although the military judge recited the law on reasonable doubt, when he 

addressed the issue of excessive force he did not direct his mind to the question 

of reasonable doubt. Thus, when he addressed the issue of excessive force, the 

military judge stated: 

In this connection, I have considered several factors, including the nature 
of the property in question; its value, including its sentimental value to the 
accused; the risk of harm to which the property was exposed by the 
actions of the complainant; the alternative courses of action open to the 
accused at the time; and the consequences for the complainant of the 
action the accused took. With respect to the matter of the action taken by 
the accused, I accept the uncontradicted evidence of the complainant that 
she suffered the bruising she described in her evidence to her back, her 
legs, and her elbow. I find, therefore, that she did indeed fall as a result of 
the pushing or shoving by the accused in the manner she described in her 



testimony. I do not accept the evidence of the accused in which he denies 
that the complainant fell. On his version of events, there is no explanation 
as to how the bruising occurred. This objective fact of the bruising is 
consistent with the evidence of the complainant on this point, and 
inconsistent with the version of events given by Lieutenant-Colonel 
Szczerbaniwicz. 

I accept the evidence of Lieutenant-Colonel Szczerbaniwicz that the 
diploma was very important to him as it signified a major achievement for 
him in his professional development. But there is no evidence before me 
that the diploma was in fact damaged to any significant degree as a result 
of being thrown to the floor, and perhaps jumped on. Even if there were 
damage, the item in question is a document that might be replaced if 
necessary. In his statement to the investigators, the accused was 
specifically asked whether he had gone a bit too far, and replied in 
reference to the diploma, "It is hard to say. When 1 think of it in retrospect, 
it is just a piece of paper, but it meant a lot to me. It was the anger of the 
moment. If I had been even a little bit - I should have just said, I can 
replace that, if she breaks that. But l didn't. That is in retrospect." 

I am urged by counsel to consider this statement as simply an expression 
of regret and not as an admission that the force used was excessive. But 
in my view, this evidence, taken in the context of the evidence as a whole, 
supports the conclusion that as a result of his angw state of mind. 
Lieutenant-Colonel Szczerbaniwicz lost his self-control for a short period 
of time, durina which he physically manhandled his spouse, causina her to 
fall and suffer the bruisina injury I have described. (emphasis added) 

On all the circumstances I am persuaded that the accused used excessive 
force aaainst the complainant in the purported defence of his personal 
property; that is, that he used more force than was necessary, and 
therefore the defence under subsection 39(1) does not serve to iustifv his 
actions. (emphasis added) 

AR, Decision of Lamont, M.J. p. 6 at lines 11-42; p.7, at lines 1-20. 

37. The reasons of the military judge do not demonstrate that he followed the 

directions in W.(D) or gave consideration to the issue of reasonable doubt either 

in relation to the evidence of the fall or in relation to the totality of the evidence. 

38. It should also be noted that the military judge was of the opinion that both the 

Appellant and the Complainant were trying to give their best recollection of the 

events that took place. He stated: 



It is evident that there are many inconsistencies between the versions of 
the facts given by Mrs Szczerbaniwicz and Lieutenant-Colonel 
Szczerbaniwicz. Despite that, I find that neither changed their evidence in 
any substantial respect as a result of cross-examination by counsel. I was 
impressed with the manner in which Mrs Szczerbaniwicz gave her 
evidence, but I am mindful of the limited importance that can ordinarily be 
attached to the demeanour of a witness. However. Mrs Szczerbaniwicz 
gave her evidence in a remarkably straightforward manner, without any 
apparent malice toward her husband, and without embellishment or 
exaggeration. She readily admitted to some facts that might be thought to 
reflect poorly on her own behaviour. 

On the whole, I find that both witnesses were attempting to give the court 
their best recollection of the events. For the most part. I consider that the 
discrepancies in the versions they qive are likely attributable to the 
heiqhtened state of emotions on both sides that were in play on the 
morninq of 16 Auqust. (emphasis added) 

AR, Decision of Lamont, M.J., p . 4 at lines 38-42; p. 5 at lines 1-15. 

39. Therefore, the military judge erred in law in failing to apply the doctrine of 

reasonable doubt to the issue of excessive force as required by W.(D). 

Whether the Military Judge Failed to Consider the Relevant Facts in 
Relation to s. 39(1) of the Criminal Code 

40. In determining whether the Appellant had used excessive force the military judge 

in his reasons listed the following factors: 

The nature of the property in question, including its value. 

The risk of harm to the property. 

The alternative courses of action open to the Appellant. 

The consequences to the complainant. 

AR, Decision of Lamont, M.J., p.6 at lines 11-17. 

41. He then held that Mrs. Szczerbaniwicz did in fact fall and suffered bruising as a 

result and held that the Appellant used more force than was necessary in the 



circumstances. 

AR, Decision of Lamont, M.J. pp. 6-7. 

42. This is an example of "reasoning backward" from the extent of the injuries 

suffered to prove that excessive force was used, rather than considering whether 

the force used was excessive in the circumstances. As noted in R. v. Matson: 

In determining whether or not the appellant here used more force than 
necessary, the learned Judge (and I say this with respect), instead of 
considering the nature of the blows struck by the appellant and the 
circumstances in which they were struck, reasoned backward from the 
extent of the injuries that Foss suffered as a result of falling against the car 
after he had been knocked over by the appellant. . . . 

R. v. Matson (1 970), 1 C.C.C. (2d) 374, [I 9701 B.C.J. No. 574 at para. 28 
(C.A.) (QL), ABA, Tab 5. 

R. V. Spence (1 995), 134 Sask. R. 157, [ I  9951 S.J. No. 428 at para. 
5 (C.A.) (QL), ABA, Tab 7. 

43. As noted by Lutfy, J.A. (dissenting): 

[68] The military judge did not explain how the pushing or shoving was 
itself an excessive amount of force, either objectively or subjectively. 
Rather, he appears to have considered, in his words, "the consequences 
for the complainant of the action the accused took" as the basis for his 
conclusion that the force was excessive. 

AR, Reasons of Lutfy, J.A., p. 37 at para. 68, 

44. The military judge did recognize that the diploma was very important to the 

Appellant, but then qualified this by saying that there was no evidence of damage 

to the diploma and, even if damaged, the "item in question is a document that 

might be replaced if necessary". This also was an error in law. The lack of 

actual damage to the diploma and the fact that the diploma could be replaced are 

irrelevant to the issue of whether excessive force had been used in order to 

protect property in view of the fact that the judge had determined that the 

Appellant was "in peaceable possession of the diploma and that his actions in 



assaulting his spouse were motivated by his desire to protect his personal 

property". 

AR, Decision of Lamont, M.J., p. 6 at lines 31-38. 

45. As noted by Lutfy, J.A. (dissenting): 

[70] The relevant inquiry under s. 39(1) is whether or not an accused 
used more force than he on reasonable grounds believed was necessary: 
R. v. Weare, [I9831 N.S.J. No. 361, at paras. 16-18 (C.A.)(QL). The trial 
judge focused on the alternative courses of action open to the appellant, 
the extent of the damage to his diploma and whether it could be replaced. 
While these objective factors can be relevant, the primary focus must be 
whether the accused, in the circumstances of the moment, reacted with 
more force that he on reasonable grounds believed was necessary: R. v. 
Little, [I 9981 O.J. No. 165, at para. 14 (C.A.)(QL). 

AR, Reasons of Lutfy, J.A., p. 38 at para. 70. 

R. V. Weare (1983), 56 N.S.R. (2d) 41 1, [I9831 N.S.J. No. 361 at 
paras. 16-18 (C.A.)(QL), ABA, Tab 9. 

R. v. Little (1998), 105 O.A.C. 351, [I9981 O.J. No. 165 at para. 14 
(C.A.) (QL), ABA, Tab 4. 

46. The military judge also drew an adverse inference from the Appellant's statement 

to the investigators. The Appellant's statement describing his concern about the 

diploma and the fact that he was angry, cited by the military judge, does not 

constitute proof that excessive force was used. 

AR, Decision of Lamont, M.J., p. 6 at lines 31-42; p.7 at lines 1- 13. 

AR, Interview of LCol Szczerbaniwicz, p. 237, lines 9-14. 

47. The actions of the Complainant, and the evidence surrounding the confrontation 

on the stairs were not assessed by the military judge in his reasons. The actions 

of the Complainant, the actual force used, as well as the Appellant's subjective 

intent, are essential to a determination of whether the force used was excessive 

in the circumstances. The judge made no findings on these matters and his 



analysis was flawed. 

[71] There were other discrepancies in the evidence. The military judge 
makes no findings concerning the spouses' clothing, their weight, their 
consumption of alcohol in the ten hours they were together prior to the 
dispute and their relative state of anger. Nor does he refer to the 
appellant's statements concerning the force he used. Absent the 
appropriate analysis by the military judge, one has no way of knowing 
which evidence was or was not accepted. 

AR, Reasons of Lutfy, J.A., p. 38 at para. 71 

48. It is submitted that the reasons of the military judge demonstrate that he took 

irrelevant matters into consideration and that he failed to make an assessment of 

the circumstances surrounding the alleged assault. In this he erred and his 

decision should be set aside. 

PART IV SUBMISSIONS ON COSTS 

49. The Appellant does not seek costs. 

PART V ORDER DESIRED 

50. The Appellant submits that: 

(a) the appeal be allowed, the conviction set aside and an acquittal entered; 

(b) alternatively, the conviction be set aside and a new trial ordered. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Brian A. Crane 

5*.anz*'9 -PL 
Stephanie Pearce 

Of Counsel for the Appellant 
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PART VII - STATUTORY PROVISIONS 

Criminal Code, R.S., 1985, c. C-46, s. 39(1) and s. 266 

39.(1) Every one who is in peaceable possession of personal property 
under a claim of right, and every one acting under his authority, is 
protected from criminal responsibility for defending that possession, even 
against a person entitled by law to possession of it, if he uses no more 
force than is necessary. 

39.(1) Quiconque est en possession paisible d'un bien meuble en vertu 
d'un droit invoque, de mGme que celui qui agit sous son autorite, est a 
I'abri de toute responsabilite penale en defendant cette possession, m6me 
contre une personne qui legalement a droit a la possession du bien en 
question, s'il n'emploie que la force necessaire. 

266. Every one who commits an assault is guilty of 

(a) an indictable offence and is liable to imprisonment for a term not 
exceeding five years; or 

(b)  an offence punishable on summary conviction. 

266. Quiconque commet des voies de fait est coupable : 

a) soit d'un acte criminel et passible d'un emprisonnement maximal de 
cinq ans; 

b)  soit d'une infraction punissable sur declaration de culpabilite par 
procedure sommaire. 

National Defence Act, R.S.C. 1985, c. N-5, s. 130(l)(b) and s. 245 

130. (1 ) An act or omission 
* * * 

(b)  that takes place outside Canada and would, if it had taken place in 
Canada, be punishable under Part VII, the Criminal Code or any other Act 
of Parliament, 

is an offence under this Division and every person convicted thereof is 
liable to suffer punishment as provided in subsection (2). 



130. (1) Constitue une infraction a la presente section tout acte ou 
omission : 

* * * 

b) survenu a I'etranger mais qui serait punissable, au Canada, sous le 
regime de la partie VII de la presente loi, du Code criminel ou de toute 
autre loi federale. 

Quiconque en est declare coupable encourt la peine prevue au 
paragraphe (2). 

245. (1) A person subject to the Code of Service Discipline may appeal to 
the Supreme Court of Canada against a decision of the Court Martial 
Appeal Court 

(a) on any question of law on which a judge of the Court Martial Appeal 
Court dissents; or 

245. (1) Toute personne assujettie au code de discipline militaire peut 
interjeter appel a la Cour supreme du Canada d'une decision de la Cour 
d'appel de la cour martiale sur toute question de droit, dans I'une ou 
I'autre des situations suivantes: 

a) un juge de la Cour d'appel de la cour martiale exprime son desaccord a 
cet egard; 


	APPELLANT'S FACTUM
	TABLE OF CONTENTS
	PART I - Statement of Facts
	PART II - Points in Issue
	PART III - Argument
	PART IV - Submissions on Costs
	PART V - Order Desired
	PART VI - Table of Authorities
	PART VII - Statutory Provisions

