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APPELLANT’S FACTUM 

PART I – STATEMENT OF FACTS 

A. Overview 

1. The Immigration and Refugee Protection Act permits family members to immigrate to 

Canada if they are sponsored by a permanent resident or citizen.  Sponsors must sign an 

undertaking in which they promise to provide support to their relative for at least the first three 

years.  This ensures that taxpayers will not bear the burden of supporting sponsored relatives 

who are unable to provide for their own support.  When a sponsor fails to meet this obligation 

and their relative is required to rely on social benefits, Parliament provides that the sponsor owes 

a debt to the federal and provincial Crown that is equal to the amount of those benefits. As it is 

normally a province that has provided benefits to the sponsored relative, Parliament makes the 

debt recoverable by either or both levels of government.  

2. The Court of Appeal erred in deciding that section 145 of the IRPA conferred a discretion to 

forgive sponsorship debt.  Its interpretation is wholly inconsistent with the history of the 

legislation, its scheme and objects, and the overall legislative and constitutional framework 

within which the provision operates.  As a matter of constitutional principle, only Parliament can 

prescribe the circumstances in which Crown servants may waive or remit monies belonging to 

the Crown.  Parliament chose not to make any special provision in the legislation for debt relief 

or forgiveness, leaving sponsorship debt to be dealt with in the same manner as other non-tax 

debts due to the Crown. While the remission provisions of the Financial Administration Act are 

invoked only in the most exceptional cases, where collection action will result in hardship, 

sponsors, like other debtors, may seek the benefit of common law and statutory protections 

which are based on principles of fairness and provide some measure of relief. 

3. In these circumstances, the Court of Appeal erred in imposing a duty of fairness which can 

only be satisfied by a case-by-case review of the sponsor’s personal and financial circumstances 

before the commencement of enforcement action to recover the debt.  The Court mistook the 

‘management discretion’ that is required for Ministers and their officials to perform their public 

law duty to collect monies belonging to the Crown for a much broader discretion than was 

intended by Parliament.  In so doing, the effect of the Court of Appeal’s decision is to defeat the 

object and purposes of the scheme. 
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4. Like others who owe a debt to the Crown, sponsors have access to judicial review and other 

procedures which ensure that decisions taken by officials with respect to debt collection are fair 

and reasonable, free from bias and in accordance with any legislative and common law 

requirements.  In such circumstances, it was not appropriate for the Court of Appeal to rewrite 

the legislation because it disagreed with Parliament’s policy choice.  If upheld, the Court of 

Appeal’s decision will impede governments’ ability to recover debts due to the Crown, as the 

process mandated will delay and jeopardize debt recovery.  If undertakings are not enforceable, 

the scheme may be open to abuse and the integrity of the sponsorship program will be eroded.  

Neither result is in the public interest.  

B. Background 

1. The family sponsorship regime under the Immigration and Refugee Protection Act 

(“IRPA”) 

(a) Sponsored family class immigrants  

5. Foreign nationals may apply to become permanent residents and eventually citizens, 

under three broad categories: the refugee class, the economic class and the family class.1  The 

right of a permanent resident or citizen to sponsor a family member is an important part of 

Canada’s immigration scheme.2  

6. The Canadian resident sponsor initiates the process by making a sponsorship application.3 

The regulations carefully prescribe who qualifies as a member of the family class4 and the 

spouse or common law partner in Canada class5 for purposes of sponsorship. Sponsors must be 

over 18 years of age, resident in Canada, or resident in Canada if the application is approved, and 

have filed a sponsorship application in respect of a member of the family class or spouse or 

common-law-partner class.6   

                                            
1  Immigration Refugee Protection Act, S.C. 2001, c. 27, (hereinafter “IRPA”), s. 12.  
2  IRPA, s. 13. This section allows a permanent resident or citizen to sponsor a family member and 

makes the obligations reflected in sponsorship undertakings binding on sponsors. The specific 
requirements for sponsorship are set out in Part 7 of the Immigration and Refugee Protection 
Regulations (the “IRPR”), SOR/2002-227, as am.  

3  IRPR, s. 10. 
4  IRPR, s. 117. 
5  IRPR, s. 124. 
6  IRPR, s. 130. 
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7. A sponsor’s undertaking shall be given to the Minister of Citizenship and Immigration or, 

in provinces that have entered into federal-provincial sponsorship agreements, to the competent 

authority of a province.7  A permanent resident visa will not be issued to a member of the family 

class unless a sponsorship undertaking is in effect,8 and the sponsor otherwise meets the 

extensive financial and other requirements.9  Family class members are not assessed 

independently on their ability to support themselves.  Since they obtain their permanent 

residence status on the sole basis of being in a familial relationship with a citizen or permanent 

resident, they are not required to meet the selection requirements which are imposed on other 

classes.10    

8. Pursuant to s. 132 of the IRPR, an undertaking obliges the sponsor to reimburse Her 

Majesty in right of Canada or a province for every benefit provided as social assistance to the 

sponsored family member for the term of the undertaking.11 The term of the undertaking is three 

years in the case of a sponsor’s spouse or partner or a dependant child 22 years of age or older, 

10 years for a dependant child under the age of 22 or until they reach the age of 25  and 10 years 

for all others.12  A person who defaults on a sponsorship undertaking is ineligible to sponsor 

another relative until the default is cured.  Default is defined in s. 135 for the express purpose of 

determining eligibility to sponsor another family member under para. 133(1)(g)(i). 13    

9. Undertakings to assist a member of the family class are signed by sponsors.  The 

language of these undertakings has changed from time to time on an administrative basis. The 

undertakings detail the obligations of the sponsor, the length of the undertaking and the 

consequences of default. Each of the undertakings signed by the applicants stated that the 

undertaking is binding notwithstanding any change in a sponsor’s personal circumstances.14  

                                            
7  IRPR, s. 131; IRPA s. 8. 
8  IRPR, s. 120. 
9  IRPR, ss. 2 (definition of “minimum necessary income”), 127, 133, 134. 
10  IRPA ss. 11, 12, 14, 38, 39. For criteria for the refugee class, see IRPA, ss. 96-97, Authorities of 

the Attorney General of Canada (“AGC Authorities”), tab 4. The criteria for the 11 economic 
classes is extensive, see for e.g. IRPR, ss. 75-76, AGC Authorities, tab 9.  Affidavit of Shukuru, 
para. 19, Joint Record of the Appellants (“Appellant’s Record”), vol. IV, p. 82. 

11  IRPR, ss. 132(1), ss. 2 (definition of “social assistance”). 
12  IRPR, paras. 132(1)(b)(i) to (iv). 
13  IRPR, s. 135. 
14   Affidavit of Butts (Jatuff de Altamirano), Ex. "D", Appellants’ Record, vol. V, pp. 51-64; 

Affidavit of Butts (Dzihic), Ex. "B", Appellants’ Record vol. V, pp. 106 - 117; Affidavit of Butts 
(El-Murr), Ex. "B", Appellants’ Record, vol. V, pp. 193-194; Affidavit of Butts (Grankin), Ex. 
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10. In addition, the undertakings signed by Grankin, Dzihic and Zebaradami15 contained the 

following statement with respect to the possibility of deferral, with similar statements made in 

the undertakings signed by Vossoughi and Hince:16 

The Minister may choose not to take action to recover money from a Sponsor 
or Sponsor’s spouse (if Co-signer) who has defaulted in a situation of abuse or 
in other appropriate circumstances.  The decision of the Minister not to act at a 
particular time does not cancel the debt, which may be recovered by the 
Minister when circumstances have changed. 

b) Sponsorship debt enforcement 

11. Subsection 145(2) makes amounts owing under the terms of a sponsorship undertaking a 

debt due to both the federal and provincial Crown.  

Debts due — sponsors 

145(2) Subject to any federal-provincial 
agreement, an amount that a sponsor is 
required to pay under the terms of an 
undertaking is payable on demand to Her 
Majesty in right of Canada and Her 
Majesty in right of the province 
concerned and may be recovered by Her 
Majesty in either or both of those rights. 

Créance : répondants 

145(2) Sous réserve de tout accord fédéro-
provincial, le montant que le répondant s’est 
engagé à payer au titre d’un engagement est 
payable sur demande et constitue une créance de 
Sa Majesté du chef du Canada et de Sa Majesté du 
chef de la province que l’une ou l’autre, ou les 
deux, peut recouvrer. 

12. All amounts due to the Crown are made recoverable “at any time”.17 

13. The statute provides special collection powers that complement the ordinary means of 

execution. The Minister may register a certificate in respect of an amount payable under the 

IRPA in the Federal Court immediately where the Minister is of the opinion that the person liable 

for the amount is attempting to avoid payment, or in any other case, after 30 days default.18 Once 

                                                                                                                                             
 

"E", Appellants’ Record, vol. VI, pp. 33-43; Affidavit of Butts (Hince), Ex. "D", Appellants’ 
Record, vol. VI, pp. 163-171; Affidavit of Butts (Vossoughi), Ex. "C", Appellants’ Record, 
vol. VI, pp. 185-194; Affidavit of Butts (Zebaradami), Ex. "B", Appellants’ Record, vol. VII, 
pp. 17-27;  Affidavit of Butts (Mavi), Ex. "D", Appellants’ Record, vol. VII, pp. 58-59. 

15  Affidavit of Butts (Dzihic), Appellants’ Record, vol. V, p. 109; Affidavit of Butts (Grankin), 
Appellants’ Record, vol. VI, p. 38; Affidavit of Butts (Zebaradami), Appellants’ Record, vol. 
VII, p. 22. 

16  Affidavit of Butts (Vossoughi), Appellants’ Record, vol. VI, p. 188; Affidavit of Butts (Hince), 
Appellants’ Record, vol. VI, p. 166. 

17  IRPA, ss. 145(3). 
18  IRPA, ss. 146(1). 
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registered the certificate may be enforced as if it were a judgment of a court obtained for a debt 

in the amount specified plus interest.19 The Minister may also issue an administrative 

garnishment on any third party, including the debtors’ employer, to pay amounts that may 

otherwise be payable to the debtor in satisfaction of the debt.20  

14. Transitional provisions of the IRPR provide that undertakings given under the 

Immigration Act are to be governed by the IRPA, other than the duration of the sponsor’s 

obligation.21   

2. Ontario’s sponsorship debt enforcement program 

(a) The Problem of Sponsorship Default  

15. Of the two million permanent residents Canada admitted from 1997 to 2007, 615,000 (or 

27%) are members of the family class.22  Once in Canada, such persons may apply for provincial 

social assistance, subject to establishing their eligibility and need.23    

16. Sponsorship default is a significant problem with a high cost to the public.  In 2000, 

Ontario estimated it had 17,000 cases of sponsored immigrants on social assistance.24 At the time 

that the IRPA was being debated, the overall sponsorship default rate for Canada as a whole was 

between 12 and 14%.25 The estimated cost to Ontario at that time was $125 million annually.26 

Two years later, some 7,500 sponsored family class members collected social assistance at a cost 

to the Ontario taxpayer of an estimated $70 million annually.27 The following year, 6,500 family 

class members received assistance from Ontario at an estimated cost of $65 million annually.28 

In 2007, CIC was receiving 100 to 150 notifications of default per month from Ontario alone.29 

                                            
19  IRPA, ss. 146(2). 
20  IRPA, s. 147. 
21  IRPR, s. 351. 
22  Affidavit of Shukuru, para. 9, Appellants’ Record, vol. IV, p. 79. 
23  For example: Ontario Regulation 134/98 - Ontario Works Act, 1997, s. 6, AGC Authorities, 

Tab 27. 
24  Affidavit of Helfand, Ex. 6, Appellants’ Record, vol. VII, p. 78. 
25  Standing Committee on Citizenship and Immigration (13 March 2001) at 0950 (Joan Atkinson); 

Standing Committee on Citizenship and Immigration (3 April 2001) at 0955-1000 (Joan Atkinson), 
AGC Authorities, Tabs 48, 51. 

26  Standing Senate Committee on Social Affairs, Science and Technology, Issue 35, (22 October 2001) 
(Hon. Cameron Jackson); AGC Authorities, Tab 56. See also: Regulatory Impact Analysis 
Statement, SOR/97-145, p. 854, referring to a CIC study finding a 10% default rate nationally, and 
14% rate for the Greater Toronto area, AGC Authorities, Tab 39. 

27  Affidavit of Helfand, para. 14, Appellants’ Record, vol. VII, p. 64. 
28  Affidavit of Helfand, para. 15, Appellants’ Record, vol. VII, p. 64. 
29  Affidavit of Shukuru, para. 33, Appellants’ Record, vol. IV, p. 87. 
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(b) The Ontario Works and Ontario Disability Support Program Policy and the 

Overpayment Recovery Unit 

17. In December 2004, in cooperation with the Department of Citizenship and Immigration 

(“CIC”) and the Canada Revenue Agency (“CRA”), the province of Ontario introduced changes 

in its social assistance sponsorship policy, to make it more effective.30  The new process 

included management of debt recovery through the Overpayment Recovery Unit (“ORU”) of the 

Ministry of Community and Social Services (“MCSS”).31 The ORU assumed responsibility for 

the enforcement measures against all defaulting sponsors, including the respondents.32   

18. As part of this new debt management system, and in accordance with a 2004 information 

sharing agreement between Ontario and Canada,33 CIC is advised when a member of the family 

class applies for social assistance.34 Except in cases of alleged domestic abuse, CIC and the 

province each send warning letters to the sponsor.35  If provincial assistance is granted, CIC 

receives a ‘notification of sponsorship debt’ indicating the date benefits were granted.  CIC then 

sends a second letter to the sponsor advising of the default and how to arrange repayment.36   

CIC is notified if the sponsor pays the amounts owing to the province.37   

19. Where the sponsor does not resume providing support, or only partially resumes support, 

the matter is referred to the ORU for action, which sends a notification letter requesting a 

response within 30 days.38 If the sponsor contacts Ontario within 30 days the ORU requests 

financial information in order to negotiate a voluntary payment plan.  If none is provided, and 

repayment arrangements are not made, the ORU evaluates the file for referral to CRA for a 

Refund Set Off (“RSO”). If the sponsor responds but cannot pay the amount in full, ORU will 

consider a voluntary payment plan. Where there is no response a referral is made for RSO.39 

20. The ORU has no statutory authority to cancel or remit sponsorship debt.  Its collection 

policies can only result in deferral of collection in situations of family violence, where 

immediate collection could put someone at risk, if collection would cause undue hardship, or 
                                            
30  Affidavit of Helfand, Ex. 7, 8, Appellants’ Record, vol. VII, pp. 89-96, 97-109. 
31  Affidavit of Helfand, paras. 16-19, Ex. 7, 8, Appellants’ Record, vol. VII, pp. 65, 89-96, 101-102. 
32  Affidavit of Kaltainen, para. 2, Appellants’ Record, vol. VII, p. 111. 
33  Affidavit of Shukuru, Ex. A, Appellants’ Record, vol. IV, pp. 89-96. 
34  Affidavit of Shukuru, para. 33, Appellants’ Record, vol. IV, pp. 86. 
35  Affidavit of Kaltainen, paras. 6, 7, Appellants’ Record, vol. VII, p.112. 
36  Affidavit of Shukuru, para. 33, Appellants’ Record, vol. IV, pp. 86-87. 
37  Affidavit of Kaltainen, para. 21, Appellants’ Record, vol. VII, p.115. 
38  Affidavit of Kaltainen, paras. 10, 14, Appellants’ Record, vol. VII, p. 113 
39  Affidavit of Kaltainen, paras. 6-18, Appellants’ Record, vol. VII, pp. 112-114. See also: Affidavit 

of Helfand, Ex. 7, Appellants’ Record, vol. VII, pp. 92-93. 
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where it is operationally impractical.40 Ontario’s policy documents expressly state that the debt 

remains until paid and that future sponsorships are barred.41   

3. Nature of the Respondents’ claims 

21. Each of the respondents sponsored family class members by making application and 

being approved as sponsors. All the respondents gave an undertaking to the Minister of 

Citizenship and Immigration.42 All respondents except Mr. Hince made their sponsorship 

applications under the Immigration Act.      

(a) Pritpal Singh Mavi 

22. Mr. Mavi sponsored his father in May 1996.  His father became a permanent resident in 

October 1997, but later returned to his native India after his relationship with the respondent 

broke down.  Unbeknownst to Mr. Mavi, his father subsequently came back to Canada and lived 

with other relatives. In January 2003, his father was in receipt of benefits which Mr. Mavi claims 

he did not need. The respondent’s total debt to June 1, 2005 was $ 17,818.08 and no payments on 

account of this amount have been received.  On December 19, 2005, Ontario filed a statement of 

claim seeking judgment for that amount.43   

(b) Maria Cristina Jatuff de Altamirano 

23. Ms. Jatuff de Altamirano brought her mother to Canada as she was infirm and had no one 

to care for her in her native Argentina.   At the time her mother arrived in 1998, her medical care 

cost $ 500 per month.  After suffering a stroke in 2002, her mother required nursing home care, 

and sought benefits under the Ontario Disability Support Program.  Ms. Jatuff de Altamirano 

admits that she was unconcerned about the social assistance costs being incurred by her mother, 

since she considered the only adverse effect of default was being barred from future 

sponsorship.44  As of May 2007 her total debt was $ 54,559.99 and was increasing at a rate of 

                                            
40  Affidavit of Helfand, Ex. 7, 8, Appellants’ Record, vol. VII, pp. 92, 103-106. 
41  Affidavit of Kaltainen, para. 4, Appellants’ Record, vol. VII, p. 111; Affidavit of Helfand, Ex. 8, 

Appellants’ Record, vol. VII, pp. 93, 98, 103. 
42  Supra, footnote 14. 
43  Affidavit of Mavi, paras. 9, 17, 25 -31, Appellants’ Record, vol. III, pp. 103-110; Affidavit of 

Butts, para. 6 and Ex. “D”, Appellants’ Record, vol. VII, pp. 50-51, 58-59; Affidavit of 
Kaltiainen, paras. 22, 28, Appellants’ Record, vol. IX, p. 110-111. 

44  Affidavit of Jatuff de Altamirano, paras. 8-9, 14-15, 24-28, Appellants’ Record, vol. II, pp. 3-5, 7-
8. 
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$950 per month.   The ORU had collected $2,638.56 via RSO and $350 was provided by the 

respondent in the form of post-dated cheques.45  

(c) Nedzad Dzihic 

24. Mr. Dzihic successfully sponsored his fiancée, Edina Zvrko, who was granted permanent 

residence upon her arrival in Canada in February 2003.46 Soon after however, she refused to 

marry him. Mr. Dzihic informed CIC and was informed he could not withdraw his undertaking.47  

CIC instituted removal proceedings against Ms. Zvrko, but she successfully appealed the 

deportation order.48  Mr. Dzihic subsequently married in 2006, and again applied to sponsor his 

new wife.  Although the sponsorship was approved, CIC was notified that Ms. Zvrko was in 

receipt of social assistance, just after his wife’s visa had been issued.  CIC cancelled the visa as 

Mr. Dzihic no longer qualified as a sponsor as he was in default on the earlier undertaking. Mr. 

Dzihic appealed the refusal of his second sponsorship.49 His sponsorship debt to July 2007 was 

$ 10,510.65.  No payments have been made.50   

(d) Rania El-Murr 

25. Ms. El-Murr jointly sponsored her parents and two brothers with her then husband.51   

Her parents and one brother began receiving social assistance in February 2001.52 She attributes 

her default to the breakup of her marriage and the resulting loss of family income.  Like many 

family class members, the respondent’s relatives were not in a position to be financially self-

sufficient: her father was on a disability pension when he arrived in Canada and her mother had 

no employment history and no English skills when she arrived in Canada.53  CIC was notified of 

the default in May 2003. A default of sponsorship notification letter was sent to Ms. El-Murr but 

it was returned as being undeliverable.54  As of February 28, 2006 the total sponsorship debt was 

                                            
45  Affidavit of Kaltainen, para. 23, Appellants’ Record, vol. VII, p. 115. 
46  Affidavit of Butts (Dzihic), paras. 5-7, Ex. “B”, Appellants’ Record, vol. V, pp. 66-67; Affidavit 

of Dzihic, para. 6, Appellants’ Record, vol. II, p. 77. 
47  Affidavit of Butts (Dzihic), para. 7, Appellants’ Record, vol. V, p. 67; Affidavit of Dzihic, Ex. 

“B”, Appellants’ Record, vol. II, p. 88.  
48  Affidavit of Butts (Dzihic), paras. 8-10, Appellants’ Record, vol. V, pp. 67-68.  
49  Affidavit of Butts (Dzihic), paras. 8-16, Appellants’ Record, vol. V, pp. 67-70.  
50  Affidavit of Kaltainen, para. 23, Appellants’ Record, vol. VII, p. 192. 
51  Affidavit of Butts (El-Murr), paras. 4-5, Appellants’ Record, vol. V, p. 176; Affidavit of El-Murr, 

Ex. “A”, Appellants’ Record, vol. II, p. 142. 
52  Affidavit of Butts (El-Murr), para. 6, Appellants’ Record, vol. V, p. 177. 
53  Affidavit of El-Murr, paras. 12-20, Appellants’ Record, vol. II, p. 139-141.  
54  Affidavit of Butts (El-Murr), paras. 6 – 9, Appellants’ Record, vol. V, p. 177.  
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$ 94,242.16 in respect of her mother, brother and father.55  The case was sent to RSO after 

discussions failed to result in an agreement to commence a voluntary payment plan.  A total of 

$ 2,602.13 has been collected through RSO.56 

(e) Oleg Grankin 

26. Mr. Grankin and his then wife sponsored his mother because she had health problems.  

By the time his mother arrived in Canada, he was unemployed, in receipt of social assistance, 

and was separated.57 She obtained social assistance from the province immediately on her arrival 

in December 2000.58  Mr. Grankin said that he would have refused the assistance if he had 

known he would have to pay it back as he and his mother ‘could have survived without it’ and 

‘would not have done it’.59  As of June 18, 2007 his total debt was $ 54,426.39 less $ 650 in 

post-dated cheques.  Although he did reply to the third notification letter and provided some 

information on his income, no further arrangements were made to repay the debt. As a result, the 

matter was referred to RSO on February 23, 2006. In May 2006, a voluntary payment 

arrangement was reached and the respondent agreed to pay $ 50 per month.60 

(f) Raymond Hince 

27. In December 2002, Mr. Hince sponsored his wife and her daughter from India.  He had 

met her while his wife was visiting Canada and they married four months later.61  The 

sponsorship application was denied in May 2003 because officials of CIC did not view the 

marriage as genuine. However, he successfully appealed the refusal, and his wife and her 

daughter came to Canada in January 2006 and were granted permanent residence on arrival.62 

Soon after, the relationship broke down and his wife moved to Toronto. On May 23, 2006, Mr. 

Hince was notified by the Peel Region of Ontario Works that his wife and her daughter were 

collecting social assistance benefits.  He communicated with the ORU but declined to return the 

financial assessment forms or make partial payment arrangements as requested.63 Mr. Hince did 

                                            
55  Affidavit of Katlainen, para. 23, Appellants’ Record, vol. VIII, p. 25-26. 
56  Affidavit of Kaltainen, para. 23,29, Appellants’ Record, vol. VIII, p. 25-26.  
57  Affidavit of Grankin, paras. 15-17; Ex. “D”, Appellants’ Record, vol. II, pp. 153-154.  
58  Affidavit of Grankin, paras. 17-18, Appellants’ Record, vol. II, p. 154.  
59  Affidavit of Grankin, paras. 24, 27, Appellants’ Record, vol. II, pp. 155-156.  
60  Affidavit of Kaltainen, paras. 22, 25-28, Appellants’ Record, vol. VIII, pp. 83-85.  
61  Affidavit of Hince, paras. 5-6, Appellants’ Record, vol. III, p. 2.  
62  Affidavit of Butts (Hince), paras. 5, 8, 10-13, Appellants’ Record, vol. VI, pp. 45-47.  
63  Affidavit of Hince, paras. 26-31, Appellants’ Record, vol. III, pp. 7-8.  
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not respond to CIC’s letters.64  As of June 18, 2007, the total sponsorship debt was $ 10,547.65.  

There have been no payments or RSO repayments.65    

(g) Homa Vossoughi 

28. In 2002, Ms. Vossoughi and her then husband jointly sponsored her mother, who suffered 

from osteoporosis, arthritis and high cholesterol. In the summer of 2002, after the sponsorship 

was submitted but before her mother arrived in Canada, her marriage broke down.  As a result, 

Ms. Vossoughi could not support her mother when she arrived in Canada.  Inquiries were made 

in late 2003 about the possibility of her mother obtaining social assistance.66   In March 2005, 

CIC sent a warning letter to Ms. Vossoughi after being advised by Ontario of the application for 

assistance.67  She was not concerned about the debt, as she was told by an Ontario official that 

the only consequence of not paying was being barred from future sponsorships.68  As of July 24, 

2007 the total debt was $ 28,754.71, after deduction of $ 2,429.29 collected through RSO.  CIC 

received no reply to two notification letters sent in September 2005.69   

(h) Hamid Zebaradami 

29. Mr. Zebaradami sponsored his fiancée in September 1999. At the time, he was earning 

$ 35,000 per year.70 She entered Canada in February 2001 and was granted status as a permanent 

resident, subject to the conditions that she marry the respondent within 90 days and provide 

documentation of the marriage to CIC within 180 days.71  The fiancée moved out of his home 

without telling him three weeks after arriving in Canada.72  In March 2001, in reply to his 

request, CIC advised him that he could not cancel his undertaking.73 In April 2001, CIC received 

a letter from the former fiancée indicating that he had removed her from his home and had no 

intention of marrying her. CIC also had information that she had married another man.74  CIC 

was notified by Ontario that the former fiancée received social assistance commencing 

December 3, 2004.  A default of sponsorship notification and direction to repay was sent to Mr. 

                                            
64  Affidavit of Hince, para. 33, Appellants’ Record, vol. III, pp. 8-9.  
65  Affidavit of Kaltainen, para. 23, Appellants’ Record, vol. VIII, p. 148.  
66  Affidavit of Vossoughi, paras. 7, 10, 14, 15, Appellants’ Record vol. III, pp. 56-58. 
67  Affidavit of Butts (Vossoughi), para. 6, Appellants’ Record, vol. VI, p. 176.  
68  Affidavit of Vossoughi, para. 18, Appellants’ Record, vol. III, p. 59.  
69  Affidavit of Kaltainen, paras. 23, 27, Appellants’ Record, vol. IX, pp. 6-7.  
70  Affidavit of Zebaradami, para. 3, Appellants’ Record, vol. III, p. 94.  
71  Affidavit of Butts (Zebaradami), paras. 4-5, Appellants’ Record, vol. VII, pp. 2-3.  
72  Affidavit of Zebaradami, para. 6, Appellants’ Record, vol. III, p. 95.  
73  Affidavit of Zebaradami, para. 12, Appellants’ Record, vol. III, p. 95.  
74  Affidavit of Butts (Zebaradami), paras. 6-8, Appellants’ Record, vol. VII, p. 3.  



- 11 - 

Appellant’s Factum on Appeal  Statement of Facts 
 
Zebaradami, but was returned as being undeliverable.75 Mr. Zebaradami acknowledged receiving 

a letter from the ORU on March 31, 2006, listing his debt as at $ 18,856.76  As of July 25, 2007, 

his debt was $ 22,158.02.  A total of $ 314.58 has been collected by way of RSO.  As there was 

no agreement reached as to a voluntary payment plan, the case was referred to RSO in 

September 2006.77 

4. History of Proceedings 

(a) Judgment of the Superior Court of Justice 

30. The applications that gave rise to this appeal were brought separately and heard together 

in April 2008.  All applicants sought to be relieved of the obligations to pay the debt arising from 

default on the undertaking.  In particular, they sought declarations that: 

(a) the repayment provisions of the sponsorship agreement and undertaking between 

the applicants and Canada are void and unenforceable by either Canada or Ontario by 

assignment; 

(b) the applicants have no obligations to pay under the sponsorship agreement and 

undertaking and that the Attorney General of Ontario’s claims against the applicants be 

dismissed;  

(c) that Canada and Ontario have engaged in unreasonable use of their legislative and 

contractual discretion by enforcing the debts against the various applicants, violated the 

rules of procedural fairness and natural justice in so doing, and rendering their decision 

to enforce the sponsorship agreement and undertaking void or ultra vires;  and  

(d) that Canada and Ontario have breached the applicants’ rights under the Charter of 

Rights and Freedoms.78 

31. The applications judge dismissed all eight applications, on a without costs basis.79  The 

applications judge interpreted ss. 145(2) of the IRPA as a permissive power allowing the 

recovery of sponsorship debt by either the Crown in right of Canada or in right of a province at 

any time. In particular, the applications judge decided that: 

                                            
75  Affidavit of Butts (Zebaradami), paras. 9-11, Appellants’ Record, vol. VII, pp. 3-4.  
76  Affidavit of Zebaradami, para. 15, Appellants’ Record, vol. III, p. 96.  
77  Affidavit of Kaltainen, paras. 23, 24, 27, Appellants’ Record, vol. IX, pp. 56-57.  
78  Notices of Application for each applicant; Appellants’ Record, vol. I, pp. 107-208.  
79  Judgment of the Superior Court of Justice (D.A. Wilson, J.), paras. 1-2, Appellants’ Record, vol. I, 

pp. 3-4.  
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(a) “Parliament intended to simplify and stream-line the collection of debts arising 

from breaches of sponsorship undertakings” in part by eliminating the notice 

requirements which existed under the former legislation and by permitting enforcement 

of the debt by both levels of government;80 

(b) the word “may” in ss. 145(2) of the IRPA allows either the provincial or federal 

government to enforce a debt, rejecting the proposition that the provision envisaged a 

discretion being exercised on a case-by-case basis;81 

(c) the use of the word “may” is permissive and does not impose a duty of fairness on 

the respondents to give notice and to receive submissions on sponsors’ individual 

circumstances prior to taking enforcement action;82 

(d) review of the entire statutory scheme indicates that Parliament did not intend there 

to be a formalized process for debt enforcement, but rather the intention was to simplify 

the process, as evidenced by provisions making the debt recoverable at any time;83 and 

(e) neither the legislation nor the sponsorship documentation sets out a procedural 

code regarding notice, or stipulates that the sponsor be provided with an opportunity to 

be heard and there is no duty on the respondents to notify sponsors that an application for 

social assistance was made by the family member or that applicants be given an 

opportunity to be heard as an element of natural justice.84 

32. With respect to the applicants’ contractual arguments, Wilson J. found that : 

(a) courts have previously determined that sponsorship agreements are contracts and 

contract law principles apply to the enforcement of debts under these contracts;85  

(b) the appellants knew that if their family member received social benefits in 

Canada, “it would be the obligation of the sponsoring person to repay the government 

the full amount of the benefits received”, and that such obligation was binding;86 

(c) the evidence did not support the position that the appellants had signed the 

undertakings under duress or undue influence;87  
                                            
80  Reasons for Judgment of the Superior Court of Justice (D. A. Wilson J.), (“SCJ Reasons”), para. 50, 

Appellants’ Record, vol. I, p. 15.  
81  SCJ Reasons, para. 50, Appellants’ Record, vol. I, p. 15. 
82  SCJ Reasons, para. 51, Appellants’ Record, vol. I, pp. 15-16. 
83  SCJ Reasons, paras. 52, 54, Appellants’ Record, vol. I, p. 16. 
84  SCJ Reasons, para. 56, Appellants’ Record, vol. I, p. 17. 
85  SCJ Reasons, para. 55, Appellants’ Record, vol. I, p. 16. 
86  SCJ Reasons, paras. 59, 57, Appellants’ Record, vol. I, p. 17. 
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(d) “the fact that events did not play out as the [appellants] had envisaged [did] not 

make out a case for unconscionability or relieve them of their obligations under the 

sponsorship agreement”;88 and 

(e) the application of equitable doctrines in contract law to relieve the applicants of 

their liability for debts under the IRPA would be contrary to the legislated objectives set 

out in the IRPA, particularly in light of the overriding public interest in the enforcement 

of sponsorship agreements.89  

(b) Judgment of the Ontario Court of Appeal  

33. The Ontario Court of Appeal allowed the appeal from the judgment below, set aside the 

dismissal of the applications and made the following declarations :  

(a) Canada and Ontario have a case-by-case discretion whether to enforce 

sponsorship debt taking into account a sponsor's submissions concerning the sponsor's 

circumstances and those of their sponsored relative; 

(b) Ontario fettered its discretion by adopting policies that are inconsistent with the 

provisions of the family class immigration regime; 

(c) Canada and Ontario owe sponsors a duty of procedural fairness when enforcing 

sponsorship debt; and 

(d) the duty of procedural fairness includes: a) an obligation to provide sponsors with 

a process for explaining their own and their sponsored relative's personal and financial 

circumstances; b) an obligation to consider those circumstances; and c) an obligation to 

inform any sponsor who makes submissions that their submissions have been considered 

and of the decision that was made. 90 

34. On the first issue, the Court of Appeal agreed with the court below that  several features 

of the Acts suggest that the words “may be recovered” are merely enabling and do not confer 

discretion requiring case-by-case review.91  However, the Court also noted that the word “may” 

                                                                                                                                             
 
87  SCJ Reasons, para. 57, Appellants’ Record, vol. I, p. 17. 
88  SCJ Reasons, para. 61, Appellants’ Record, vol. I, p. 18. 
89  SCJ Reasons, para. 58, Appellants’ Record, vol. I, p. 17. 
90  Judgment of the Court of Appeal for Ontario (Laskin, Simmons, Lang JJ.A.) Appellants’ Record, 

vol. I, pp. 19-21. 
91  Reasons for Judgment of the Court of Appeal for Ontario (Laskin, Simmons, Lang JJ.A.) (“OCA 

Reasons”), paras. 86-87, Appellants’ Record, vol. I, p. 42.  
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can have a variety of meanings, that it is generally interpreted as signaling at least some measure 

of discretion and that a contextual approach to the interpretation of ss. 145(2) was necessary to 

determine the true meaning of the provision.92 

35. Having found that the regulations and forms created under both Acts were essential 

components of what is an integrated legislative scheme, the Court identified those features which 

it found suggestive of intent to confer case-by-case discretion to (i) cure default under a 

sponsorship undertaking; and (ii) defer enforcement.93    

36. In particular, the Court of Appeal focused on provisions in the undertaking forms since 

1999 which it understood as allowing sponsors to cure their default by making an arrangement 

for payment of an amount less than the total amount owing. The Court of Appeal interpreted the 

absence of any express restriction on the quantum of such payment in the undertaking to mean 

that default could be cured by a payment of zero.94 

37. While recognizing the importance of the concept of default under the family class regime, 

the Court relied on a statement in a number of the undertakings which provided that default may 

be cured if a sponsorship debt is “repaid to the satisfaction of the government concerned.”95 

Although this provision made no reference to individual circumstances, the court speculated that 

“if a sponsor’s circumstances are not a factor to be considered in negotiating an arrangement, 

what is?”96 

38. The Court of Appeal took particular note of the clause in a number of the undertakings 

that stated that the Minister “may choose” not to enforce repayment of sponsorship debt where 

default is the result of abuse or in other circumstances. The Court considered that this language 

permitted the government to make a choice not to enforce based on individual circumstances, 

and that if those circumstances persisted there would be permanent deferral.97  

39. The Court of Appeal concluded that s. 135 of the IRPR, which provides for the curing of 

default on an undertaking, served to incorporate discretion into the scheme, thus supporting the 

view that Parliament intended to confer case-by-case discretion.98 Citing ss. 3(c), 3(g), 6(2), 6(5) 

                                            
92  OCA Reasons, para. 90, Appellants’ Record, vol. I, pp. 42-43.  
93  OCA Reasons, paras. 96-97, Appellants’ Record, vol. I, p. 42-43. 
94  OCA Reasons, para. 98, Appellants’ Record, vol. I, p. 44. 
95  OCA Reasons, para. 100, Appellants’ Record, vol. I, pp. 44-45. 
96  OCA Reasons, para. 102, Appellants’ Record, vol. I, p. 45. 
97  OCA Reasons, paras. 103, 104, Appellants’ Record, vol. I, p. 45. 
98  OCA Reasons, para. 109, Appellants’ Record, vol. I, p. 46. 
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and 70(3)(b) of the former Act, and ss. 3(2)(c) – (f), 12(3), 25(1) and 69(2) of the IRPA, the 

Court held that “interpreting ss. 145(2) as conferring a case-by-case discretion strikes an 

appropriate balance between the important goal of requiring sponsors to comply with the 

undertaking while at the same time respecting the humanitarian traditions of Canadian 

immigration legislation.”99 

40. The Court of Appeal was of the view that interpreting both Acts as creating discretion 

was consistent with the overall scheme and purpose of the Acts.  Moreover, the Court found 

there was also a strong argument that the governments’ discretion extends to forgiveness of 

sponsorship debt. The Court noted that there was no restriction on the amount of reimbursement 

required to cure default under a sponsorship debt, such that a payment of zero may cure default 

and nothing in the undertaking precluded the governments from choosing to defer enforcement 

indefinitely.100  The Court of Appeal found further support for this argument in s. 5 of Ontario’s 

Financial Administration Act and s. 23 of the federal Financial Administration Act.101 

41. Having found the statute granted discretionary powers, the Court of Appeal held that a 

duty of procedural fairness was owed which required governments to institute a process for 

sponsors to explain their personal and financial circumstances, which must then be considered 

prior to informing the sponsor that such circumstances were considered and of any decision 

made.102 The question of whether reasons must be provided was specifically left open for 

determination in another case.103 

42. In assessing whether Canada and Ontario had met their duty, the Court found that Canada 

did not breach any duty. The Court of Appeal did however conclude that the policies adopted by 

Ontario had the effect of fettering the provincial Crown’s discretion as they did not allow for the 

possibility of forgiveness or permanent deferral.104 

43. The Court of Appeal also considered the application of the transitional provisions of the 

IRPA and concluded that the new debt collection scheme did apply to all eight respondents.105. 

--------- 

                                            
99  OCA Reasons, para. 112, Appellants’ Record, vol. I, p. 47. 
100  OCA Reasons, para. 115, Appellants’ Record, vol. I, p. 47. 
101  OCA Reasons, paras. 117, 118, Appellants’ Record, vol. I, p. 48. 
102  OCA Reasons, para. 147, Appellants’ Record, vol. I, pp. 53-54. 
103  OCA Reasons, para. 152, Appellants’ Record, vol. I, pp. 54-55.  
104  OCA Reasons, paras. 125-133, Appellants’ Record, vol. I, pp. 49-51.  
105  OCA Reasons, paras. 162-167, 173-184, Appellants’ Record, vol. I, pp. 56-60. 
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PART II – POINTS IN ISSUE 

44. The issues raised in this appeal are : 

(a) whether the Court of Appeal erred in deciding that s. 145 of the IRPA provides 

discretion to enforce sponsorship debt; 

(b) whether the Court of Appeal erred in imposing a duty of procedural fairness on 

both the federal and provincial Crown before they can exercise any rights to recover 

sponsorship debt; 

(c) if there is a duty of fairness owed to sponsors prior to the Crown exercising its 

right of recovery, whether the Court of Appeal erred in requiring the Crown to do more 

than to provide notice that it intended to exercise its right to recover the debt. 

--------- 

PART III – ARGUMENT 

A. Section 145(2) of the IRPA does not provide discretion to enforce sponsorship debt 

45. The Court of Appeal erred in concluding that ss. 145(2) of the IRPA provides a discretion 

to enforce sponsorship debt which in turn requires the affected government to conduct a case-by-

case review and to accord procedural fairness prior to initiating enforcement action. Instead of 

considering the provision in its entire context, the Court of Appeal presumed that the presence of 

the word “may” in ss. 145(2) left the provision open to at least two possible interpretations. This 

was a clear error. 106  

46. The Court of Appeal’s interpretation failed to take into account the object and purpose of 

the provision when read in the context of the Act as a whole, including its history.  It also failed 

to conduct a comprehensive review of the regulations and forms, and in particular, consideration 

of the relationship between this Part of the IRPA and the existing legislative and constitutional 

framework which governs the collection of debts owed to the federal and provincial Crown.107. 

47. The Court compounded these errors by reading the words of s. 135 of the IRPR and a 

single statement in the undertaking form as evidence of Parliament’s intention to give the Crown 
                                            
106  Canadian Oxy Chemicals Ltd. v. Canada (Attorney General), [1999] 1 S.C.R. 743, para. 14, 

AGC Authorities, tab 67; Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42, [2002] 2 
S.C.R. 559, paras. 26-29, AGC Authorities, tab 62. 

107  Bell Expressvu, supra, paras. 27, 29, 31, AGC Authorities, tab 62; R. v. Ulybel Enterprises Ltd., 
2001 SCC 45, [2001] 2 S.C.R. 867, paras. 28-29, 33, AGC Authorities, tab 88. 
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discretion to defer and potentially, to forgive sponsorship debt.  While the Court was correct to 

consider the regulations as part of the context, it erred in relying on these subordinate sources as 

a means of determining Parliament’s intent, particularly where the legislative history and related 

legislation indicate a contrary intent. 

1. The Court of Appeal’s interpretation is inconsistent with the constitutional and 

legislative framework governing debt collection  

48. The Court of Appeal erred as it did not consider the legal and constitutional framework 

when it interpreted ss. 145(2) of the IRPA.  It presumed that the word “may” was ambiguous and 

chose an interpretation that was not only implausible in light of the text and history of the 

provisions, but one that was inconsistent with the scheme governing the financial management of 

monies belonging to the Crown, and in particular, the federal and provincial Financial 

Administration Acts.  

49. As this Court has recognized, the “meaning of words in legislation depends not only on 

their immediate context but also on a larger context which includes the Act as a whole and the 

statute book as a whole.”108 In construing a particular provision, courts are to choose 

interpretations that minimize the possibility of conflict or incoherence.109 

(a) Ministers owe a public law duty to collect debts due to the Crown 

50. The Court of Appeal’s finding that officials have discretion to indefinitely defer 

collection and that such discretion may even include the possibility of forgiving the whole of the 

debt due to the Crown, conflicts with the fundamental constitutional principle that prohibits the 

Crown from spending public funds except under the authority of the Parliament or Legislature.110  

                                            
108  Ulybel, supra, paras. 30, 50, 52, AGC Authorities, tab 88; Ruth Sullivan, Driedger on the 

Construction of Statutes, third edition, ((Toronto: Butterworths, 1994), at 288-289, AGC 
Authorities, tab 104; Ruth Sullivan, Sullivan on the Construction of Statutes, fifth edition, 
(Markham: LexisNexis Canada Inc., 2008), at 224-225, 359, AGC Authorities, tab 103. 

109  Re Canada 3000 Inc., 2006 SCC 24, [2006] 1 S.C.R. 865, para. 54, AGC Authorities, tab 89; 
Sullivan, (third edition), supra, at 288, AGC Authorities, tab 104. 

110  Constitution Act, 1867, ss. 53, 90; Hogg, Peter and Monahan, Patrick, Liability of the Crown, 3rd 
ed, (Toronto: Carswell, 2000), at 246-247, AGC Authorities, tab 101; Kingstreet Investments 
Ltd. v. New Brunswick (Finance), 2007 SCC 1, [2007] 1 S.C.R. 3, paras. 23-24, AGC 
Authorities, tab 78. 
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51. The “[m]anagement of public funds is governed by a complex hierarchy of legal norms, 

from constitutional rules to statutes and regulations and down to mere directives.”111 A 

fundamental principle of public-sector finance in the Westminster model is that Parliament alone 

should possess authority to release public money from the Consolidated Revenue Fund 

(“CRF”).112  This principle applies no less to monies that, by statute or court order, belong to the 

Crown, but have not as yet been collected.  

52. In Kingstreet, this Court acknowledged that persons to whom money is released from the 

CRF by the Crown or its servants without Parliamentary authorization may be required to return 

it, regardless of common law or equitable doctrines that might otherwise permit its retention.113 

The same principle must logically apply to the sponsorship debt scheme. The Crown and its 

servants cannot relieve persons who are indebted to the Crown from having to fulfill their 

obligations, where such dispensation would as a practical reality take place at the expense of the 

CRF and in the absence of Parliamentary authorization.  

53. Parliament has always acted as if this were the case.  Just as the Crown and its servants 

require express Parliamentary authority in order to expend public money, their ability to forgive 

debts owing to the Crown has also required express statutory authorization. At the federal level, 

Parliament has assigned authority for remission of debts to the Governor in Council, and has 

strictly circumscribed the basis upon which that authority is to be exercised.114 Sections 23(2) 

and (2.1) of the Financial Administration Act expressly assign authority to forgive (or “remit”) 

both tax debts and non-tax debts due to the Crown to the Governor in Council, only where the 

Governor in Council considers that the collection of that debt is unreasonable, unjust or 

otherwise not in the public interest. Section 23(2.1) has direct application in the present case : 

 

 

 

                                            
111  René Dussault and Louis Borgeat, Administrative Law: a Treatise, trans. by Murray Rankin, 2nd 

ed., (Toronto: Carswell, 1988), vol. 2, at 256, AGC Authorities, tab 100.  See also:  Financial 
Administration Act, R.S., c. F-11, Part II, ss. 17-25, AGC Authorities, tab 3. 

112  Auckland Harbour Board v. The King, [1924] A.C. 318 (J.C.P.C.), at 326-327, AGC Authorities, 
tab 59. 

113  Kingstreet, supra, paras. 23-24, AGC Authorities, tab 78. 
114  Financial Administration Act, (Canada), s. 23. 
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Remission of other debts 

23(2.1) The Governor in Council may, on 
the recommendation of the Treasury Board, 
remit any other debt, including any interest 
paid or payable thereon, where the Governor 
in Council considers that the collection of 
the other debt is unreasonable or unjust or 
that it is otherwise in the public interest to 
remit the other debt.  

Remise des dettes 

23(2.1) Sur recommandation du Conseil du Trésor, 
le gouverneur en conseil peut faire remise de 
toutes autres dettes, ainsi que des intérêts afférents, 
s’il estime que leur recouvrement est 
déraisonnable ou injuste ou que, d’une façon 
générale, l’intérêt public justifie la remise. 

54. The FAA is a statute of general application. In addition to set-off provisions115 the FAA 

also contains provisions governing the calculation of interest on any amounts owing to the 

Crown, allowing the responsible Minister to waive interest or administrative charges and to 

accept security in respect of a debt, and granting the power to realize on that security.116 

Regulations under the FAA provide for security, debt write-off, interest and otherwise govern the 

actions of those charged with collection.117 Where Parliament has two or more statutes on the 

same or related subjects, they are presumed to operate together to create a single regime.118 

(b) When Parliament intends to confer discretion in respect of public monies, it does so 

expressly 

55. In enacting any statutory scheme, Parliament is presumed to know the law.119 While the 

courts have recognized that in exercising their powers, public officials must balance the costs of 

collection against the likelihood of recovery, no authority exists which would allow officials to 

forego collection altogether where it is feasible, nor to permanently defer or cancel the debt 

except as provided in the relevant Financial Administration Act.120  

56. When Parliament intends to deviate from this core principle, it does so expressly.  For 

instance, under the Income Tax Act, once the amount of tax owing by a taxpayer is finally 

determined, the Minister of National Revenue has no power to remit or forgive the tax debt. 

                                            
115  Financial Administration Act, (Canada), s. 155. 
116  Financial Administration Act, (Canada), ss. 155.1, 156. 
117  Debt Write-off Regulations, 1994, SOR/94-602; Security for Debts Due to her Majesty 

Regulations, SOR/87-505; Interest and Administrative Charges Regulations, SOR/96-188; 
Receipt and Deposit of Public Money Regulations, 1997, SOR/98-128, AGC Authorities, tabs 7, 
10-12. 

118  Sullivan, supra, third edition, at 286-289, AGC Authorities, tab 104. 
119  Sullivan, supra, fifth edition, at 205, AGC Authorities, tab 103. 
120  Distribution Canada Inc. v. Minister of National Revenue, [1993] 2 F.C. 26, [1993] F.C.J. No. 9, 

paras. 39-41, AGC Authorities, tab 71. See also: Canada (A.G.) v. Buors, 2002 FCA 372, [2002] 
F.C.J. 1403,  para. 6, AGC Authorities, tab 65. 
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Parliament has however, granted power to the Minister to waive or cancel interest and penalties 

which is exercised in accordance with a strict set of criteria.121 Taxpayers who cannot pay their 

tax debts can rely on applicable statutory or common law protections, seek remission under the 

FAA, or have recourse to bankruptcy proceedings.122  

57. Similarly, the Minister of Veterans Affairs is empowered by statute to remit debts created 

by overpayment where the Minister is satisfied that the debt is unlikely to be recovered within a 

reasonable time or without incurring excessive expense, its recovery would cause undue 

hardship or was imposed due to an administrative error.123 

58. At the same time, Parliament has provided Ministers and their officials with broad powers 

to ensure that money belonging to the Crown is effectively and efficiently recovered. There are 

more than 90 federal statutes which use language similar to that found in s. 145.124 This language 

has been interpreted as providing a statutory power to recover debt.125 As in the IRPA, such 

powers are often coupled with more specific collection tools to ensure recovery.  

59. For example, the Minister of National Revenue is granted broad collection powers which 

authorize him to collect tax debts by means of either court action or statutory collection 

provisions.  Central to these powers is ss. 222(2) of the Income Tax Act which provides that “a 

tax debt is a debt due to Her Majesty and is recoverable as such in the Federal Court or any other 

court of competent jurisdiction or in any other manner provided by this Act.”126  

60. As noted by this Court in Markevich, the “various collection mechanisms enumerated in 

the ITA provide the Minister with an extensive range of remedies to recover debts.”127 These 

include certification of a debt in Federal Court as in s. 146 of the IRPA, issuance of a writ to 

                                            
121  Income Tax Act, R.S.C. 1985, c.1, (5th Supp), as am., ss. 220(3.1), AGC Authorities, tab 5.  
122  Financial Administration Act, (Canada), ss. 23(2), AGC Authorities, tab 3. 
123  Canadian Forces Members and Veterans Re-establishment and Compensation Act, S.C. 2005, c. 

21, ss. 88(3), AGC Authorities, tab 1. See also for e.g.: The Northern Transportation Company 
Limited Disposal Authorization Act, R.S.C. 1985,  c. 38, s. 5(1), AGC Authorities, tab 6; 
Employment Insurance Act, S.C. 1996, c.23, s. 80.1, AGC Authorities, tab 2.  

124  Federal statutory provisions which grant power to recover debt, Appendix “A” below. 
125  Braga v. Canada (Attorney General), 2009 FCA 167, [2009] F.C.J. No. 628, paras. 41-43, (C.A.), 

AGC Authorities, tab 63; Canadian Association of Broadcasters v. Canada, 2008 FCA 157, 
[2009] 1 F.C.R. 3, [2008] F.C.J. No. 672, leave to appeal granted, appeal discontinued 2009, 
paras. 26-27, AGC Authorities, tab 66. 

126  Income Tax Act, R.S.C. 1985, c.1, (5th Supp.),  ss. 222(2), AGC Authorities, tab 5. 
127  Markevich v. Canada, 2003 SCC 9, [2003] 1 S.C.R. 94, para. 8, AGC Authorities, tab 79. 
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create inter alia a charge on property in any province, administrative garnishment, and seizure 

and sale.128  

61. Given the significant effect that collection of tax debts has upon the financial security of 

Canadian citizens, this Court has recognized that it is contrary to the public interest for the 

department to sleep on its rights in enforcing collection.129 This duty applies to all debts due to 

the Crown whether they originate as a fine, penalty, overpayment or as here, sponsorship default.   

62. While Parliament has chosen to create processes by which individuals may obtain relief 

in respect of the obligation or debt in some schemes,130  in others, such as the IRPA, no such 

relief is provided. In these cases, Parliament must be taken to have intended that the obligation 

so imposed be binding on the person subject only to the general remission procedures in the 

Financial Administration Act.    

63. The legality of a particular collection action taken may be the subject of an application 

for judicial review in Federal Court.131  Where a debtor claims that action taken is in bad faith or 

abusive, he or she may bring suit in either Federal Court or Superior Court for misfeasance in 

public office.   

(c) Provincial schemes mirror the federal scheme 

64. Each province and territory has legislation relating to the extinguishment, write-off, 

remission and forgiveness of non-tax debts. In each case, the legislation confers discretion 

directly on the Governor in Council, Treasury Board and/or the Minister of Finance,132 and in 

                                            
128  Income Tax Act, supra,  ss. 223(2),(3),(5)-(8), 224(1), 225(1), AGC Authorities, tab 5. 
129  Markevich, supra, para. 20, AGC Authorities, tab 79. 
130  Federal statutory provisions which grant power to remit debt, Appendix “B” below. 
131  Addison v. Leyen, [2006] 4 F.C.R. 532, [2006] F.C.J. 489 (F.C.A.), para. 46, rev’d on other 

grounds, 2007 SCC 33, [2007] 2 S.C.R. 793, para. 8, AGC Authorities, tab 57. 
132  Financial Administration Act, R.S.B.C. 1996, C. 138, ss. 17-19; Financial Administration Act, 

R.S.A. 2000, C. F-12, ss. 21-23; The Financial Administration Act, 1993, S.S. 1993, c. F-13.4, 
s. 24; The Financial Administration Act, C.C.S.M. c. F55, ss. 21-24; Financial Administration 
Act, R.S.O. 1990, c. F.12, ss. 5, 5.1; An Act respecting the Ministère du Revenu, R.S.Q., ch.M-31, 
ss. 1, 94, 94.1; Finance Act, S.N.S. 2010, c. 2, ss. 17-18; Financial Administration Act, R.S.N.B. 
1973, c. F-11, s. 29; Financial Administration Act, R.S.P.E.I. 1988, c. F-9, ss. 26, 26.1; Financial 
Administration Act, R.S.N.L. 1990, c. F-8, ss. 17-19; Financial Administration Act, R.S.N.W.T. 
1988, c.F-4, ss. 21, 24-26; and Financial Administration Act, R.S.Y. 2002, c. 87, ss. 14-15, AGC 
Authorities, tabs 14-25. 
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some cases, the law permits the Board or the Lieutenant-Governor to make regulations to 

delegate these powers.133  

65. Provincial legislatures have also enacted legislation which extends special advantages to 

the Crown with respect to the collection of non-tax debts, thus reflecting the important public 

interest in ensuring effective collection. For example, the Ontario Limitations Act specifically 

provides that there is no limitation period for proceedings brought by the Crown to recover 

money owing in respect of fines, taxes, penalties and interest, and in particular, for proceedings 

brought by the Crown to recover social assistance payments and student loans.134 

2. Effective enforcement has always been integral to the sponsorship regime 

66. Historically, the arrival of dependent family members to Canada has always been 

contingent on the express condition that they be financially supported by their families and not 

become a public charge.  Prior to the sponsorship scheme currently in place, legislation required 

various forms of guarantees aimed at protecting the public purse.  

67. As early as 1910, the Canadian government required any immigrant arriving with family 

members to have specified amounts to support him or herself and additional funds for each 

member of the family, plus tickets or money for transportation to their Canadian destination.135  

68. In addition, where deportation of the head of family was ordered, all dependent family 

members could be deported at the same time.136 Where deportation of a family member resulted 

from the member becoming a public charge due to “wilful neglect or non-support by the head or 

other members of the family morally bound to support such dependent members,” then all 

members of the family could be deported at the same time at the cost of the deported persons.137 

69. The 1976 Immigration Act required sponsors to provide undertakings which signified 

their promise to financially support the sponsored relative and acknowledged the consequences 

                                            
133  Financial Administration Act, R.S.A. 2000, C.F-12, ss. 22(3), AGC Authorities, tab 15; 

Financial Administration Act, R.S.B.C. 1996 C.138, ss. 17(1)(b), AGC Authorities, tab 14; 
Financial Administration Act, R.S.O.1990, c.F.12, s. 5(4), AGC Authorities, tab 18.  

134  Limitations Act, 2002, c. 24, Sch. B., ss. 16(1)(i), (j), (k) and (2), AGC Authorities, tab 26.  
135  Order in Council, P.C. 1910-458, C. Gaz. 1910, vol. 43, no. 40, p. 2936, AGC Authorities, 

tab 29.  See also:  Order in Council, P.C. 1916-924, C. Gaz. 1916, vol. 49, no. 3, p. 158, AGC 
Authorities, tab 31. 

136  The Immigration Act, S.C. 1910, c. 27, ss. 42(5); AGC Authorities, tab 30. 
137  Ibid. See also: The Immigration Act, S.C. 1952, c. 42, s. 37, AGC Authorities, tab 32; and the 

Immigration Act, R.S. 1970, c. 325, s. 34, AGC Authorities, tab 33. 
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of default.138 The Minister was authorized to assign a sponsorship undertaking to a province, and 

the province, in turn, could seek judgment for payments made to a sponsored relative in breach 

of the undertaking. The Act provided that any payments made as a result of  the breach of the 

sponsor’s obligation to provide support, “may be recovered” from the sponsor “in any court of 

competent jurisdiction as a debt due” to either the federal or provincial Crown.139 

70. The introduction of s. 120 of the Immigration Act (later renamed s. 118) marked a clear 

intention to provide a legal right of recovery in the event of a breach on an undertaking easier, in 

part by allowing the undertaking to be assigned to the province.140  The details relating to the 

undertakings were set out in the Immigration Regulations, 1978.141  Benefits paid to a sponsored 

relative as a result of a breach of an undertaking “may be recovered” from the sponsor as a “debt 

due to Her Majesty in right of Canada or in right of any province to which the undertaking is 

assigned.”142 The problem of increasing levels of sponsorship default was identified in 1992, 

when s. 118 was amended to add a provision that made costs and administrative fees incurred by 

the Crown recoverable as debts.143   

71. In 1997, due to concerns that the sponsorship provisions were being abused, the Governor 

in Council imposed new requirements on both sponsors and the family members they were 

sponsoring.144 The purpose of these amendments was “to ensure that sponsorship is respected as 

a serious commitment and that sponsors are willing and capable of meeting their obligations.”145 

The measures were “part of a coordinated strategy … to help protect immigrants from being 

                                            
138  Immigration Act, 1976, S.C. 1976-77, c. 52, s. 120, AGC Authorities, tab 34. See also: 

Immigration Act, R.S.C. 1985, c. I-2, ss. 118(1), AGC Authorities, tab 36. 
139  Ibid. 
140  House of Commons Standing Committee on Labour, Manpower and Immigration, No. 52 (14 July 

1977) at 52:51-52:55 (Richard Tait, Jake Epp and Jack Manion), AGC Authorities, tab 45; 
Standing Senate Committee on Foreign Affairs, No. 28 (3 August 1977) at 28:45-28:48 (Richard 
Tait); AGC Authorities, tab 54. 

141  Immigration Regulations, 1978, S.O.R./78-172, AGC Authorities, tab 35. 
142  Ibid., s. 56. 
143  Immigration Act, S.C. 1992, c. 49, s. 105, AGC Authorities tab 37; House of Commons 

Legislative Committee on Bill C-86, No. 4 (29 July 1992) at 4:43-44, 4:46-4:47 (Margaret 
Delisle), 4:49-50 (Emil Kolb), 4:53 (Paul Vezina); AGC Authorities, tab 46; House of Commons 
Legislative Committee on Bill C-86, No. 13 (29 October 1992) at 13:5 (Hon. Bernard Valcourt), 
AGC Authorities, tab 47. 

144  Regulations Amending the Immigration Regulations, 1978, S.O.R./97-145, AGC Authorities, tab 
38. 

145  Regulatory Impact Analysis Statement, S.O.R./97-145, at 854, AGC Authorities, tab 39. 
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abandoned by their sponsors and to protect communities from being financially responsible for 

supporting immigrants who cannot support themselves.”146  

72. The new regulations amended the definition of “sponsor” to require residence in Canada, 

and the term of the undertaking was extended to 10 years in all cases.147 Sponsors and their 

sponsored relatives were required to sign a sponsorship agreement outlining the nature and 

extent of their respective obligations. Further criteria restricting eligibility to sponsor a family 

member were also added.148 

73. In 2002, with the enactment of the IRPA, Parliament substantially reformed Canada’s 

immigration and refugee policy. The Act set out distinct objectives with respect to the 

immigration and refugee programs and created new penalties, fines and enforcement powers in a 

number of areas.149 In addition to the specific goal of family reunification in Canada,  the IRPA 

aims to promote the successful integration of permanent residents “while recognizing that 

integration involves mutual obligations for new immigrants and Canadian society”. Cooperation 

with the provinces is also amongst the goals listed.150 

74. In enacting the IRPA, Parliament again sought to tighten the sponsorship regime. In 

introducing the bill, the Honourable Minister Caplan explained the purpose of the changes to the 

sponsorship provisions : 

Bill C-11 will also strengthen the integrity of our immigration system. It will 
tighten up sponsorship provisions to see that those who sponsor new 
immigrants are both able and willing to meet their financial obligations. They 
will be required to keep their promises.   

Bill C-11 will improve our ability to recover the costs of social assistance in 
the cases of sponsorship default. In regulations to accompany Bill C-11, we 
will deny sponsorship to those in default of spousal or child support payments, 
those on social assistance and those convicted of spousal or child abuse.151 

                                            
146  Ibid. 
147  Regulations amending the Immigration Regulations, 1978, SOR/97-145, ss. 1(1), AGC 

Authorities, tab 38. 
148  Ibid., s. 3.  
149  House of Commons Debates, No. 21 (26 February 2001) at 1170-1173 (Hon. Elinor Caplan); 

AGC Authorities, tab 44. 
150  IRPA, paras. 3(1)(d), (e) and (f). 
151  House of Commons Debates, No. 21 (26 February 2001) at 1172 (Hon. Elinor Caplan); AGC 

Authorities, tab 44. 
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75. The new scheme eliminated the need to assign the undertaking to provinces by providing 

for payment on demand and for administrative certification of amounts owing as a judgment 

debt.152 Although concerns were raised before the Committee about the inflexibility of the 

collection provisions, no amendments were made to take into account individual circumstances 

or to otherwise provide for debt relief.153 

76. The new regulations were intended to make the selection processes more transparent, take 

into account current social realities and  ensure the legislation was consistent with other 

legislation and principles to which Canada is committed.154 In particular, the “[r]egulations 

reflect Canada’s commitment to family reunification while recognising that this must be done 

with an accountability of the sponsor to honour their obligations in the care and maintenance of 

new immigrants.”155  

77. The legislative history reveals provincial and municipal concerns about growing 

sponsorship debt and supported the amendments that improved the ability to recover that debt.156 

In addition, the province of Ontario objected to the shortening of the term of sponsorship 

obligations from ten years to three years.157  

3. The ordinary meaning of ss. 145(2) confers a right of recovery  

78. Section 145(2) must be read in light of the provision as a whole. Subsection 145(1) 

provides that various amounts that are payable under the Act are “debts due to Her Majesty in 

right of Canada payable on demand”.  The IRPA imposes a series of different fines, penalties and 

other fees158 all of which are made debts that are subject to enforcement under this Part.  By 

labeling amounts due under the Act as “debts due to Her Majesty in right of Canada” that are 

“payable on demand”, both ss. 145(1) and 145(2) crystallize the debt, and create a legally 

                                            
152  IRPA, ss. 145(2),(3); Standing Senate Committee on Social Affairs, Science and Technology, 

Issue 26 (1 October 2001) at 26:9 (Joan Atkinson); AGC Authorities, tab 55. 
153  House of Commons Standing Committee on Citizenship and Immigration (22 March 2001) at 

1045-1050 (Jonas Ma), AGC Authorities, tab 50; House of Commons Standing Committee on 
Citizenship and Immigration (2 May 2001) at 1655 (Gloria Fung), AGC Authorities, tab 52.  

154  Regulatory Impact Analysis Statement, SOR/2002-227 at 254, AGC Authorities, tab 42. 
155  Ibid. 
156  Standing Senate Committee on Social Affairs, Science and Technology, Issue 35 (22 October 

2001) at 35:33-35:40 (Hon. Cameron Jackson), AGC Authorities, tab 56; House of Commons 
Standing Committee on Citizenship and Immigration (15 March 2001) at 1030 (Cliff Dezell), 
AGC Authorities, tab 49; House of Commons Standing Committee on Citizenship and 
Immigration (15 May 2001) at 1230 (Joan Atkinson), AGC Authorities, tab 53.   

157  Standing Senate Committee on Social Affairs, Science and Technology, Issue 35 (22 October 
2001) at 35:35 (Hon. Cameron Jackson); AGC Authorities, tab 56. 

158  IRPA, ss. 89, 120, 125, 128-129, AGC Authorities, tab 4.  
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enforceable right that accrues to the federal Crown.159 Section 145(3) provides that the “debts”  

may be recovered “at any time” thus ousting provincial and federal limitation periods. 

79. When read together with the French version of s. 145 the shared meaning of the provision 

admits of no ambiguity.160 The terms “payable sur demande” and “constitue une créance” appear 

in both ss. 145(1) and 145(2) and operate to create legally enforceable rights the recovery of 

which is not affected “par le seul écoulement du temps”. 

80. Although sponsorship obligations are made a debt owing to Canada under para. 

145(1)(b), they are also subject to the more particular requirements of ss. 145(2) which is 

intended to simplify collection for the provinces by also making the obligations a “debt due to 

Her Majesty in right of the Province”.  As in ss. 145(1), the provision is clear that an amount that 

a “sponsor is required to pay” is “payable on demand.”  

81. The Court of Appeal made no mention of the effect of these terms on the meaning of the 

provision as a whole. Rather, the Court focused only on the words “may be recovered.” 

82. Commentators have noted that the distinction between “shall” and “may” in the 

Interpretation Act is not always helpful. Whenever the word “may” is used in a statute, its 

meaning must be considered in context. Permission and obligation are overlapping categories.161  

“May” is in practice used in a variety of ways in legislation, including to confer an authority, 

power or entitlement; to create conditions precedent for the exercise of an authority or the 

acquisition of a right; to confer a power or entitlement subject to a condition precedent and to 

impose procedural limitations.162  

83. As the applications judge recognized, the use of the words “may be recovered” in these 

circumstances is enabling or permissive, and functions here to grant authority to recover the debt 

through ordinary means of execution and through the special tools provided by the statute.163  

The term itself is a term of art, which can be found in statutes dating back to confederation, and 

is widely used both provincially and federally.164 Similarly, the Federal Court of Appeal has 

                                            
159  Canadian Association of Broadcasters v. Canada, supra, para. 27, AGC Authorities, tab 66. 
160  Medovarski v. Canada (M.C.I.), 2005 SCC 51, [2005] 2 S.C.R. 539, paras. 24-30, AGC 

Authorities, tab 81. 
161  Sullivan, supra, fifth edition, at 68-71, AGC Authorities, tab 103; Ruby v. Canada  (Solicitor 

General), [2000] 3 F.C. 589 (C.A.), paras. 54-56, 63, AGC Authorities, tab 93; Cha v. Canada, 
2006 FCA 126, [2007] 1 F.C.R. 409, paras. 19, 38-39, AGC Authorities, tab 68.  

162  Sullivan, supra, fifth edition, at 69, AGC Authorities, tab 103. 
163  S.C.J. Reasons, para. 51, Appellants’ Record, vol. I, p. 15. 
164  See Appendix “A” below. 
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recognized that a provision which imposed and made broadcasting fees recoverable was 

“compulsory and enforceable by law”.165 This reflects the ordinary meaning of the terms “debt” 

and “payable on demand.”  

84. Section 145 is distinctive in that Parliament has made sponsorship debt a debt that is 

recoverable by either level of government in order to increase the prospect of collection. The use 

of the word “may” also operates to ensure that the federal statute does not unduly interfere with 

provincial legislation or policies governing the management of public monies and more 

particularly, the specific methods by which enforcement action is to be taken.  

85. The French version of the last phrase of ss. 145(2) is even more specific than the English, 

providing that «le montant … constitue une créance de Sa Majesté du chef du Canada et de Sa 

Majesté du chef de la province que l’une ou l’autre, ou les deux, peut recouvrer.» 

86. Use of the word “may” in ss. 145(2) provides flexibility in terms of allowing collection 

on a single debt be one or the other level of government or by both simultaneously.  In practice, 

collection is undertaken by the federal Crown upon notice of a debt by the province.166  

87. The legal significance of the particular words chosen by Parliament is also to be 

considered, particularly with respect to the words “debt”, “payable on demand” and  

“recover”.167  At common law, a condition precedent to the application of set-off was that the 

debt be a “liquidated debt” that is “recoverable”.168 Moreover, characterizing the amounts owing 

as “debts due to Her Majesty the Queen” means that other statutory powers can be applied, 

including the set-off provisions in the ITA and the FAA which speak to situations where a person 

is indebted to Her Majesty in right of Canada or a province.169  

4. The IRPA’s enforcement provisions reflect Parliament’s intent to strengthen 

collection of sponsorship debt 

88. The Court of Appeal’s interpretation of s. 145 ignores the full range of statutory 

objectives in the IRPA, preferring instead to place reliance on what it described as the Act’s 

                                            
165  Canadian Association of Broadcasters v. Canada, supra, paras. 26-27, AGC Authorities, tab 66. 
166  Affidavit of Shukuru, para. 33, Appellants Record, vol. IV, p. 86. 
167  Black’s Law Dictionary, 6th ed., s.v. “debt”, “payable on demand”, “recover”, AGC Authorities, 

tab 98 
168  Ibid., “liquidated debt”, “recoverable”; Kelly Palmer, The Law of Set-Off in Canada (Aurora: 

Canada Law Book, 1993) at 21-22, AGC Authorities, tab 102. 
169  Income Tax Act, supra, ss. 164(2), AGC Authorities, tab 5; Financial Administration Act, 

(Canada), s. 155. 
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overall humanitarian and compassionate purposes.  While correctly noting that the scheme fulfils 

the goal of reuniting families, the Court gave little weight to other relevant objectives of the Act 

including para. 3(1)(e) which aim is “to promote the successful integration of permanent 

residents into Canada, while recognizing that integration involves mutual obligations for new 

immigrants and Canadian society”.  More importantly, the Court of Appeal failed to take into 

account other aspects of the scheme of the Act, and in particular, IRPA’s debt enforcement 

provisions.   

89. Section 145 is one of a trio of provisions concerning debt collection found in Part 3 – 

“Enforcement”. Although the statutory and common law rights that attach to obligations with the 

character of being a “debt due to the Crown” are already extensive, the IRPA enhanced the 

Minister’s enforcement powers. The collection powers added to the legislative scheme were 

clearly intended to reduce the administrative burden on provinces and improve governments’ 

ability to recover sponsorship debt.170 

90. The Minister has the special advantage of certifying amounts payable under the Act 

without notice immediately where there is an attempt to avoid payment, or after 30 days in 

default. The Minister may also choose to recover a debt by way of a “requirement to pay” or 

administrative garnishment.171 

91. These related provisions are integral to the effective operation of the IRPA’s debt 

collection regime.  In 2006, the Department of Citizenship and Immigration entered into a 

Memorandum of Understanding with the CRA pursuant to ss. 6(1) of the IRPR which delegates 

the Minister’s powers under ss. 146 and 147 to recover outstanding sponsorship debts owing to 

provinces and territories to the CRA.172   

92. Wherever possible, all sections of a related group of provisions should be given coherent 

meaning if possible.173 The interpretation adopted by the Court of Appeal is at odds with an 

ordinary reading of the words of the provision and its related provisions. Properly construed, it is 

clear that the purpose of ss. 145(2) is to make the listed amounts “debts due to Her Majesty” that 

are “payable on demand”, which, when certified and registered in Federal Court, become 

                                            
170  See Citizenship and Immigration Canada, Bill C-11 - Clause by Clause Analysis (September 

2001) at clauses 146 and 147, AGC Authorities, tab 43. 
171  IRPA, ss. 146, 147. 
172  Affidavit of Shukuru, Ex. “B”, Appellants’ Record, vol. IV, p. 97-101.  
173  Redeemer Foundation v. Canada, 2008 SCC 46, [2008] 2 S.C.R. 643, para. 15, AGC 

Authorities, tab 90. 
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judgment debts.  Taken together, the components of this Part of the statute dealing with 

sponsorship and other amounts owing under the statute converge to simplify the procedures 

required, thus allowing for more expedient and cost-effective collection of sponsorship debt.    

5. The Court of Appeal erred in selectively relying on s. 135 of the IRPR and other 

subordinate sources to ascertain Parliament’s intention 

93. The Court of Appeal erred in basing its conclusion that Parliament intended to create a 

scheme by which debtors could seek relief from collection of the debt on the language of para. 

135(b)(i) of the IRPR, and on portions of the undertaking forms in evidence. While the 

Appellant generally agrees that regulations and forms may provide helpful context and shed light 

on the Governor in Council or officials’ understanding of statutory obligations, subordinate 

sources of interpretation such as these must be used with caution. Here, the Court’s heavy 

reliance on only selected portions of these sources led it to arrive at an erroneous interpretation.   

94. As a general rule, regulations made by the executive have limited value in interpreting the 

provisions of a statute.174 This Court has recognized that regulations may be of assistance in 

ascertaining the legislature’s intention where regulations are made to complete the scheme and 

are intended to operate together and be mutually informing.175 Even where the regulations 

cannot be relied upon for the purpose of evidencing Parliament’s intent, they may be useful to 

the extent that they provide evidence as to the executive’s understanding of the statute, the scope 

of its authority under the statute, and how the regulations were intended to operate.176  

95. In the present case, the provisions of the IRPA and the IRPR relating to family 

sponsorship are closely related.  As such, it was appropriate for the Court of Appeal to consider 

the regulations as part of the overall legislative scheme. Where the Court erred, however, was in 

failing to consider all of the relevant regulations and to interpret them in a manner that furthered 

the purposes of the family sponsorship program as provided for in the statute itself.  

96. The Court made no mention of s. 132 of the IRPR which obliges the sponsor to reimburse 

the Crown for every benefit provided as social assistance to a family member during the term of 

the undertaking. It gave no weight to the stringent restrictions imposed on sponsors in ss. 130 

and 133, which are intended to ensure that only sponsors who are able to fulfill their obligations 

                                            
174  Sullivan, supra, fifth edition, at 370, AGC Authorities, tab 103. 
175  Monsanto Canada Inc., v. Ontario (Superintendant of Financial Services), 2004 SCC 54, [2004] 

3 S.C.R. 152, para. 35, AGC Authorities, tab 82. 
176  Sullivan, supra, fifth edition, at 370, AGC Authorities, tab 103. 
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are approved. The Court did not acknowledge that the reason for reducing the duration of 

undertakings for spouses or partners to three years was to mitigate situations of abuse.177  Nor 

did the Court address the fact that ss. 133(4) provides for an exception to minimum necessary 

income for certain classes of sponsored relatives.  Instead, the Court focused solely on the 

provision which defined the meaning of “default” on an undertaking for purposes of future 

eligibility to act as a sponsor for another family member.   

97. Curing default of an undertaking under s. 135 is not equivalent to forgiveness of the debt.  

Section 135 expressly defines when a sponsor will be in “default” so that officers charged with 

approving sponsorship applications have clear direction when they make the factual 

determination required by para. 133(i)(g) of the IRPR.  The language of s. 135 is in contrast to 

the term “discharge of liability” found in ss. 147(3) of IRPA.178  

98. While the Court of Appeal was correct in finding that para. 135(1)(b) allows default to be 

cured by payment of less than the full amount due in accordance with an agreement with the 

government that provided the benefits, this does not support the conclusion that ss. 145(2) 

confers any discretion to enter a compromise settlement. The text of s. 135 is expressly limited 

to future eligibility to sponsor other family members. In any event, it is Parliament, and not the 

Governor in Council, that has authority to give the Minister discretion to waive or forgive debt.   

99. This leaves the case for the Court of Appeal’s interpretation resting entirely on statements 

in a number of the undertakings which provided that “the Minister may choose not to take action 

to recover money from a Sponsor who has defaulted in a situation of abuse or in other 

appropriate situations”.  As much as inconsistent administrative practices are to be deplored they 

have not been found to be a determinative factor in statutory interpretation.  If an interpretation 

is wrong it cannot change the law.179 

100. Moreover, although administrative statements or documents are sometimes relied upon as 

evidence of the executive’s understanding of a particular provision or scheme, courts need only 

resort to external interpretive aids “when genuine ambiguity arises between two or more 
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plausible readings, each equally in accordance with the intentions of the statute.”180 Here, a 

reading of the provision in context reveals no ambiguity. 

101. Even if the Court was correct to give weight to the impugned statement in the 

undertakings, it erred in relying on them as indications of Parliament’s intent. The undertakings 

that were at issue in this case, under both the former and the current schemes are not scheduled 

or prescribed forms. They were not before the House of Commons, Senate or any of the 

Committees that heard representations on the Bill introducing IRPA, or the earlier Immigration 

Act, prior to each Act’s passage. They are administrative documents, drafted and revised from 

time to time by officials.  As such, they can be of no assistance in ascertaining Parliamentary 

intent.   

102. Moreover, the Court misconstrued the legal effect of a single statement in the undertaking 

form. The statements in the undertakings that suggest the possibility of deferral make no 

reference to the particular legal authority for the presumed discretion to accept less than the full 

amount owing. Subject to appropriate delegation or other statutory authority, the deferral or 

remission referred to in the undertaking forms must be specifically authorized by Parliament or a 

legislature. In this case, the discretion referred to in the forms is that which could be granted in 

accordance with the procedures set out in the federal or provincial FAAs. Inclusion of such a 

statement in the form cannot relieve sponsors or officials from abiding by the law. 

103. Finally, insofar as the undertakings refer to deferral of collection in “other appropriate 

circumstances” there is no reason to believe that this refers to anything other than the general 

administrative practice of deferring active collection of debts where there is no ability to pay, or 

where the costs of pursuing collection outweigh the return.  The undertakings are written in plain 

language and reflect the key provisions of the statute: they state that “all amounts paid to the 

family class member or any dependent under a government program described in Schedule VI 

become a debt owed by the Sponsor to the Minister.” They also state that any decision of the 

Minister to defer collection at a particular time “does not cancel the debt”, which is consistent 

with the strict requirements of the legislative framework.181 

104. There are sound policy reasons why courts ought to be cautious in placing reliance on 

subordinate sources of interpretation when ascertaining the meaning of legislation.  The focus of 
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the analysis must at all times be on determining the will of Parliament.182  The legislative history 

reveals no intent to create a parallel scheme by which sponsorship debtors can escape their legal 

obligations. The statements in the undertaking which were relied upon by the Court of Appeal 

cannot operate to confer a power on the Minister which he does not have.    

B. No duty of fairness attaches to the collection of sponsorship debt 

105. The Court of Appeal erred in concluding that the duty of fairness should apply to the 

collection of sponsorship debt.  The proposed duty is inconsistent with Parliament’s intention to 

increase provinces’ ability to recover sponsorship debt, legislative restrictions on the deferral 

and remission of debt, and the constitutional principle that Parliament must expressly authorize 

the use of monies belonging to the Crown.  While courts generally infer that Parliament intends 

powers to be exercised in conformance with the rules of natural justice, it is not open to courts to 

apply common law rules which are in conflict with the constitution or clear statutory 

direction.183 This proposition has been expressed by this Court in recent years in different 

contexts.184 

1. The extension of procedural rights to sponsorship debtors is not warranted in 

accordance with the principles in Dunsmuir   

106. The Court of Appeal’s determination that the Crown owes a duty of fairness when taking 

steps to collect sponsorship debt was based largely on an erroneous conclusion about the scope 

of the IRPA and on a misinterpretation of this Court’s decision in Knight. The Court below failed 

to take into account the legislative scheme in the IRPA and the legal rules respecting debts due to 

the Crown.  As there is no discretion whether to enforce the sponsorship debt, apart from the 

authority to remit non-tax debts provided in the FAAs, the factors in Knight do not apply. 

107. This Court substantially modified the approach taken in Knight in the Dunsmuir case. The 

Court made clear that it is necessary to examine the particular context in which it is said that a 

duty of fairness applies. While the Court was careful to restrict its discussion to the dismissal 

from public employment, the same overriding principles have resonance in the context of the 

Crown’s relationship to debtors, including those whose debts arise under the IRPA. 
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108. The central question is whether imposing a duty of procedural fairness on officials 

charged with collecting sponsorship debt advances the overarching purpose of ensuring that 

administrative decision-makers act fairly in exercising public powers that affect individual 

interests.185  Rather than advancing this purpose, imposing such a duty in the context of debt 

collection challenges the principle of horizontal equity and the integrity of the scheme as a 

whole. 

109. First, it is well established that the duty of fairness cannot be imposed where it is 

incompatible with the statutory scheme designed by Parliament.186 Second, supervision of debt 

collection by both private and public creditors has historically been governed by principles of 

creditor-debtor law as modified by provincial and federal legislation. Third, those charged with 

collecting debts due to the Crown are exercising a public law duty, which ought not be subjected 

to the requirements of procedural fairness. Finally, the interests at stake, being purely financial, 

do not warrant the special protection that administrative procedural rights afford.  

(a) Procedural fairness is incompatible with the statutory scheme 

110. The Court of Appeal’s finding that s. 145 of the IRPA confers discretion on the Minister 

of Citizenship and Immigration or a provincial Minister to choose whether to enforce 

sponsorship debt or not is contrary to the express provisions of the Act and to both the federal 

and provincial FAAs.  As a common law concept, the duty of procedural fairness must yield to 

contrary legislative instructions. If correct that s. 145 confers no such discretion, it follows that 

corresponding fairness requirements do not apply. 

111. The collection of debts due to the Crown is obligatory, except where the debtor has 

sought and obtained relief from the Governor in Council in accordance with the provisions of ss. 

23 and 24.1 of the FAA.  Unless the statute clearly provides otherwise, the discretion with which 

a collector may act is always limited by the express terms of the FAA and related regulations, in 

the case of the federal Crown, or, in the case of a provincial collector, relevant provincial 

legislation and regulations.187  
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112. As recognized by the Federal Court of Appeal in Ruby, “the universe of duties imposed 

on officials is not merely divided into two simple categories: discretionary and compulsory”.188 

Rather, the degree of discretion can vary widely with some decisions being so limited that they 

are purely administrative while others may be subject to only the purposes and objects of the 

legislation.189 In the unique situation of sponsorship debt collection, the degree of discretion is 

informed not only by constitutional principle and legislation but also by the particular nature of 

the action and the need for federal-provincial coordination. 

113. Contrary to the finding of the Court below, the nature of the discretion is not whether to 

collect, but how to collect. The scope of discretion that exists extends at most to accepting 

payment arrangements amounting to a temporary deferral: it does not permit a Minister to forego 

collection or to forgive a debt due to the Crown. Officials charged with recovering debts are 

typically empowered to choose the tools and measures which are best suited to ensure recovery 

of as much of the debt as is possible. Courts have explained that this “management discretion” is 

a necessary feature of the power that is given to collect tax debts.190 This is all the more so where 

the debt is ‘payable on demand’, as is the case here. 

(b) The relationship between the sponsor and the Crown is that of creditor-debtor 

114. In considering the nature of the relationship, the court must look to the statute.191 In the 

present case, the Court of Appeal ought to have concluded that where the statute creates a debt 

and a corresponding right of recovery, the relationship and applicable law are the same: creditor 

– debtor.  In the circumstances of this case, the characterization of the undertaking as a contract 

is unnecessary given the clear statutory language which establishes amounts a sponsor is obliged 

to pay as a debt that is payable on demand, and certifiable for enforcement purposes 

administratively. 

115. In Dunsmuir, this Court decided that no public law duty of fairness applied to the 

termination of a public employee.  As there was a contract of employment, the Court was of the 

view that contract law provided adequate protections and remedies, and that there was no need 
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to apply public law.192  As in Dunsmuir, although the remedies available may be somewhat 

different, creditor-debtor law is sufficient to ensure there is recourse available to a debtor who 

seeks to challenge the imposition of the liability or the method of collection.193   

116. Depending on the circumstances, debtors facing enforcement action may benefit from 

federal and provincial legislation which constrains collection activities. For example, in Ontario, 

the Wages Act limits garnishment to no more than 20% of the persons’ total salary.194 

117. Similarly, at common law, creditors are required to act reasonably, which includes 

providing reasonable notice and reasonable time to pay.195  These requirements apply to the 

extent that they are consistent with the statute. When the Crown is a creditor, any duty to act 

fairly is necessarily discharged where the official acts in accordance with statute.  

(c) Decisions about how to collect debt are policy decisions 

118. To the extent that consideration of the nature of the discretion remains relevant, the 

discretion accorded to collectors is highly constrained. Moreover, the discretion that does exist is 

properly characterized as a policy decision.  The duty to collect is a public duty: the only interest 

that the Minister is to consider is the public interest.  

119. Courts have recognized that the Crown’s powers with respect to public monies are not the 

same as those of private parties.196  For example, courts will and must refuse to accept consent 

judgments reached at the expense of the CRF unless the agreement is founded upon the facts and 

the law and is otherwise authorized by statute.197 

120. Where the scope of discretion is limited to public interest considerations, no duty of 

fairness is owed. As this Court has noted with respect to police discretion, “[t]he ability – indeed 
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the duty – to use one’s judgment to adapt the process of law enforcement to individual 

circumstances and to the real-life demands of justice is in fact the basis of police discretion.”198 

Courts have resisted subjecting the exercise of such discretion to the procedural grounds of 

judicial review.199 

121. As Dickson J. noted in Martineau v. Matsqui Institution a “purely ministerial decision, on 

broad grounds of public policy, will typically afford the individual no procedural protections.”200 

The type of decision that has been considered to be a policy decision exempt from the duty of 

fairness includes requiring an oil company to take site decontamination measures.201 

122. Although enforcement of a debt is to some extent individualized, the overriding purpose 

of such action is to protect the fisc.  In advancing this public purpose governments ought to be 

free to apply standard procedures or practices that have been proven most effective in recovering 

debts.  These decisions are policy decisions which ought not attract a duty of fairness.  

(d) The effect of collection action on sponsor’s “rights, interests, and privileges” is the 

fulfillment of a legitimately imposed  legal obligation 

123. Finally, the Court of Appeal erred in concluding that the decision to enforce sponsorship 

debt has serious implications for sponsors “both financially and in relation to the sponsor’s 

ability to sponsor other members of the family class”.  In particular, the Court of Appeal failed to 

recognize the recourse mechanisms available to debtors wishing to challenge the legality of the 

debt or for whom collection of the full amount would result in undue hardship.202 

124. Moreover, the Court erred in presuming that there was a right or interest in avoiding 

payment of a legitimate debt and that such right or interest is deserving of the additional 

protection afforded by an administrative duty of fairness.  Both provincial and federal schemes 
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provide for the possibility of remission in exceptional cases, and in all other cases, statute and 

creditor-debtor law applies to supervise the orderly collection of debts, including the ability to 

seek exemptions for wages and pensions before the provincial courts.203 This body of law, 

together with the superintending jurisdiction of the courts to grant remedies where there is abuse, 

provide the necessary level of protection to debtors, without imposing upon officials further 

processes and procedures not contemplated or intended by Parliament. 

2. In the alternative, if a duty of fairness is owed, the duty is satisfied by providing notice 

125. As this Court recognized in Imperial Oil, even where there is a duty to accord procedural 

rights, Ministers must make decisions in a context which ensures that the fundamental legislative 

policy is implemented.204 As in that case, the protection of the public interest is what must guide 

the determination, not the personal interests of debtors. 

126. Therefore, to the extent that there is any duty of procedural fairness owed to sponsors, the 

content of that duty ought to be limited to giving notice, except where the Minister seeks to 

certify the debt under para. 146(1)(a) of the IRPA.  Moreover, given the need to ensure that 

collection can take place without undue burden on the public purse, there should be no 

requirement for officials to seek and review submissions as to personal circumstances or to 

provide reasons when they decide to take collection action.   

127. Application of the factors discussed in Baker support this view. The nature of the 

decision here is collection of debts owing to the Crown.  As Parliament has prescribed the criteria 

for remission, the only proper considerations for the Minister of Citizenship and Immigration or 

his officials are financial circumstances, which will inform the method of collection most likely 

to lead to recovery of the full amount owing.   

128. The nature of the statutory scheme also tilts the balance towards a minimal level of 

fairness. The purpose of ss. 145 to 147 of the IRPA is to increase governments’ ability to hold 

sponsors to account for their legal obligations. The Minister’s duty under the statute is to see that 

Parliament’s will is carried out. When viewed in light of the many analogous schemes whereby 
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Parliament has made other non-tax debts recoverable, the public interest served by effective 

recovery justifies a minimal standard of fairness.   

129. With respect to the importance of the decision to the individual, the interest at stake is 

purely financial.  The action to recover the debt is taken only after individual has defaulted on a 

legitimately imposed legal obligation, which obligation was voluntarily assumed.  Parliament has 

expressly authorized the unrestricted use of collection tools in cases of default. While there is no 

doubt a financial impact, it is no different from the impact that collection action taken by a 

private creditor would have on the individual. 

130. There is no basis for the Court of Appeal’s finding that the respondents held a legitimate 

expectation of receiving a case-by-case assessment of their financial and personal circumstances 

that could lead to deferral or forgiveness of the debt. The doctrine of legitimate expectations can 

only confer a right to a particular process, and cannot be relied upon to provide substantive 

rights.205 The statute, regulations, and undertakings expressly state that the debt is payable, that 

steps will be taken to recover it, and that it will not be cancelled.  The only thing to be taken from 

the reference in the undertaking to domestic violence or other appropriate circumstances is that 

public authorities will act cautiously where there is a risk of harm and reasonably in all other 

cases.  

131. As to the particular content of the duty of fairness, it will be sufficient for officials to 

make a demand for payment, which provides general information on the collection process and 

indicates further steps to recover the debt will be taken after a specified period.  

C. Any exercise of discretion by a province must be consistent with provincial legislation   

132. The scope of discretion that may exist at the provincial level requires the Court to 

consider the particularly provincial legislative regime concerning recovery and remission of 

debts due to the Crown in right of the province.  Pursuant to the Ontario Financial 

Administration Act, only the Minister of Finance has authority to remit, defer or write-off a debt 

due to the Crown in right of Ontario.  
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133. The Court of Appeal erred in concluding that the process adopted by Ontario which was 

carried out by officials of the MCSS, fettered their Minister’s discretion.206 The policy adopted 

by Ontario was entirely consistent with provincial legislation concerning the deferral and 

remission of debts due to the Crown.   

D. Conclusion 

134. As noted by Borgeat and Dussault “[t]he collection and management of revenue is an 

activity vital to the Administration, since it is essential in ensuring the government’s services are 

maintained.”207 The phrase “may be recovered” and similar phrases appear in countless federal 

and provincial statutes allowing for the recovery of a variety of fees, charges, debts, penalties 

and overpayments. If upheld, the Court of Appeal’s finding that these words confer case-by-case 

discretion requiring consideration of each debtor’s personal and financial circumstances will 

threaten this activity, and impede governments’ ability to maintain services and deliver 

important programs. The costs of recovery, which are already onerous, would increase 

exponentially, particularly as debtors became aware of further processes by which they could 

delay, and possibly avoid entirely, payment of their debts.  Even if the impact of the 

interpretation adopted were limited to ss. 145(2), if allowed to stand, the Court of Appeal’s 

decision is likely to have the effect of eroding the integrity of the sponsorship program. 

135. The fundamental duty of our courts in interpreting statutes is to give effect to the will of 

Parliament. Regardless of any perceived unfairness, absent a constitutional violation, a court 

ought not negate or circumscribe the will of Parliament.208 A court should not adopt an 

interpretation that produces a result at odds with what the legislature was trying to achieve or 

which leads to negative consequences for the public at large.209 The grafting of procedural 

requirements onto the process of collection of sponsorship debt is both unnecessary and 

inconsistent with express Parliamentary direction. 

---------- 
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PART IV – COSTS 

136. The Appellant Attorney General of Canada does not ask for his costs of the appeal. 

--------- 

PART V – NATURE OF ORDER SOUGHT 

137. The Appellant Attorney General of Canada asks that the appeal be allowed and the 

decision of the Ontario Court of Appeal be set aside. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Toronto this 10th day of August, 2010. 

_________________________________________ 

 Urszula Kaczmarczyk 

 

_________________________________________ 

 Christine Mohr 

 

_________________________________________ 

 Lorne McClenaghan 

Of Counsel for the Attorney General of Canada  

 

NOTICE TO THE RESPONDENT : 

 

 

Pursuant to subsection 44(1) of the Rules of the Supreme Court of Canada, this appeal will be 

inscribed by the Registrar for hearing after the Respondent’s Factum has been filed or on the 

expiration of the time period set out in paragraph 38(3)(b) of the said Rules, as the case may be.
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