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PART I - STATEMENT OF FACTS 

A. OVERVIEW 

1. Many years ago, each of the Respondents applied to sponsor a family member 

to immigrate to Canada. In order to sponsor their family members, they were required to 

sign “sponsorship undertakings” promising that they would support their sponsored 

family members. Although the exact wording of the undertakings varied over time, they 

all indicated that if the sponsored relatives availed themselves of social assistance the 

sponsors might be held responsible for those payments. The wording of the 

undertakings indicated that the decision to collect was discretionary.  

2. Each of the Respondents defaulted on his or her undertaking.  The 

circumstances of each Respondent are unique, but the common thread is that default 

occurred as a result of circumstances beyond their control.  There is no suggestion, and 

the Appellants do not allege, that any of the Respondents were attempting to abuse the 

immigration system. 

3. At the time the Respondents signed the undertakings, there was no mechanism 

in place for collection. Indeed, collection only began after Ontario entered into an 

information sharing agreement with Canada in 2004. As a result of this agreement, 

Ontario is in some cases attempting to collect sponsorship debts that began accruing 

ten to fifteen years ago. In many cases, no notice of default was ever given to sponsors 

until many years after their family members began collecting social service benefits. 

4. The discretion that was found by the Ontario Court of Appeal is consistent with 

the wording of the legislation, the regulations and the undertakings themselves.  It is 

also consistent with the overall objectives and purposes of the family sponsorship 

scheme, and the historical development of that scheme.  Finally, the existence of such a 

discretion is consistent with Ontario’s own policies and practices, as well as the courts’ 

treatment of the same provision in other contexts. 
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5. The Respondents do not dispute that undertakings are enforceable. Nor do they 

dispute that undertakings should be enforced in the overwhelming majority of cases.1  

They are merely asking that the Appellants properly exercise the discretion that was 

granted to them and consider their circumstances before making the decision to 

enforce.  

B. BACKGROUND FACTS 

(i) Family Class Sponsorship 

6. Prior to June 28, 2002, immigration matters were governed by the Immigration 

Act (“former Act”) and the Immigration Regulations (“former Regulations”).2 On June 28, 

2002, the Immigration Act was repealed and the Immigration and Refugee Protection 

Act (“IRPA”), along with the Immigration and Refugee Protection Regulations 

(“Regulations”), came into force.3 

7. As stated in all applicable immigration legislation since 1978, the broad policy 

objective underpinning family class sponsorship is family reunification, which is often 

referred to as the “cornerstone of Canada’s immigration policy”.4  In family-class 

sponsorship, a citizen or permanent resident of Canada may apply to sponsor a close 

family member (such as a parent, child, or spouse) to immigrate to Canada5  

8. The sponsorship application is made up of two parts.  There is an agreement 

whereby the sponsor promises to support the sponsored person and the sponsored 

person agrees to make efforts to become self-sufficient.  The second part is the 

                                            

1 The Appellants overstate the potential financial impact of the discretion found by the Court of Appeal. 
During the relevant period, the total number of social assistance cases in involving defaulting sponsors 
consisted of only 2% (rounded up from actual figures as low as 1.6%) of Ontario’s total social assistance 
case load. In only a small number of these social assistance cases would a sponsor be able to 
demonstrate that there are circumstances justifying an exercise of discretion in his or her favour. OW and 
ODSP Caseload and Beneficiary Counts for Selected Dates, Joint Record of the Respondents (“JRR”), 
pp. 24-44. 
2 Immigration Act, R.S.C. 1985, c. I-2 [Repealed]; Immigration Regulations, 1978, S.O.R./78-172 
[Repealed]. 
3 Immigration and Refugee Protection Act, S.C. 2001, c. 27 (“IRPA”); Immigration and Refugee Protection 
Regulations (“IRPR”), SOR/2002-227, as am. 
4 OCA Reasons at paras. 14-15, JRA, Vol. I, p. 26; Affidavit of M. Bossin, sworn August 22, 2007 (“Bossin 
Affidavit”) at para. 21, JRA, Vol. 3, p. 148; Immigration Act, supra at s. 3(c); IRPA at s. 3(d). 
5 Affidavit of A. Shukuru, sworn July 25, 2007 (“Shukuru Affidavit”) at para. 9, JRA, Vol. IV, p. 79. 
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undertaking, in which the sponsor promises the federal government that he or she will 

support the sponsored person for a prescribed period. The sponsorship period begins 

when the sponsored person arrives in Canada or, if the sponsored person is already in 

Canada, when he or she obtains permanent resident status. Under the former Act, all 

undertakings were for ten years.  Under the IRPA, undertakings vary in length from 

three to ten years, depending on when the undertakings were entered into and the 

nature of the relationship between the sponsor and sponsored person.6 

9. Where a sponsored person receives social assistance during the sponsorship 

period, the sponsor is automatically deemed to be in default.  There are two 

consequences of default: (a) the sponsor is prohibited from sponsoring another member 

of the family class; and (b) the government may recover the social assistance monies 

paid from the sponsor.7 

10. All of the Respondents, except Hince, made their sponsorship applications under 

the former Immigration Act.8  

11. The forms of undertaking have changed over the years. The form of undertaking 

signed by El-Murr and Mavi in 1995 and 1996 makes no reference to government 

recovery of sponsorship debt.9 

12. The undertakings signed by Jatuff de Altamirano, Dzihic, Grankin, Vossoughi and 

Zebaradami between 1999 and 2002 stated that: 

 default would continue until the sponsor repaid in full the amount of the 
benefits received or “made arrangements for repayment... satisfactory to 
social assistance authorities in the Sponsor’s province or municipality of 
residence”; 

                                            

6 OCA Reasons at para. 16-19, 39, JRA, Vol. I, pp. 26-27, 30; Affidavit of N. Helfand re P. Mavi, sworn 
July 25, 2007 (“Helfand Affidavit”) at paras. 2, 6-8, 10, JRA, Vol. VII, pp. 61-64. 
7 OCA Reasons at paras. 25, 35, 47, 53-54, JRA, Vol. I, pp. 28, 30, 32-33; Affidavit of W. Kaltiainen re P. 
Mavi, sworn July 25, 2007 (“Kaltiainen Affidavit (Mavi)”) at para. 3, JRA, Vol. IX, p. 106. 
8 OCA Reasons at para. 3, JRA, Vol. I, p. 13. 
9 OCA Reasons at para. 43, JRA, Vol. I, p. 31; Affidavit of R. El-Murr, sworn August 21, 2007 (“El-Murr 
Affidavit”), Exhibit “A,” JRA, Vol. II, p. 138; Affidavit of C. Butts re P. Mavi, sworn July 23, 2007, Exhibit 
“D,” JRA, Vol VII, p. 58. 
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 the Minister had “a right of legal action in a court of law” to collect a 
sponsorship debt or could “take other actions to recover the debt”; 

  the Minister could choose not to take action if the default occurred in a 
situation of abuse or “in other appropriate circumstances”, or, in later 
versions of the undertaking, “in other circumstances”; 

 a decision by the government not to act at a particular time did not cancel 
the debt, which could be recovered by the Minister “when circumstances 
have changed”; 

 defaults would affect the sponsor’s ability to sponsor other relatives in the 
future. Where a debt was not “satisfactorily paid back”, the sponsor would 
not be allowed to sponsor another family class member.10 

13. Hince’s undertaking is slightly different from the undertakings signed by the other 

Respondents. It stipulated that if social assistance benefits are paid to his sponsored 

relative he “will continue to be in default until the amount of benefits received are repaid 

in full or repaid to the satisfaction of the government concerned.”11
  

14. Under s. 118 of the former Act, a province could recover a debt arising from a 

default in a sponsorship undertaking only if the federal government, by notice in writing, 

assigned the undertaking to the province and the province pursued the debt in a court of 

law.12 

15. The enforcement provisions in the IRPA differ from the enforcement provisions in 

the former Act. Under s. 145 of the IRPA, social assistance monies paid to sponsored 

persons are now considered debts owed to the Crown and are payable on demand to 

either the Government of Canada or the province.13  The government seeking to 

enforce the debt is no longer required to commence enforcement action in the courts. 

                                            

10 OCA Reasons at para. 44, JRA, Vol. I, p. 31; Affidavit of C. Butts re M. Jatuff de Altamirano, sworn July 
23, 2007, Exhibit “D,” JRA, Vol. V, p.51; Affidavit of C. Butts re N. Dzihic, sworn July 23, 2007, Exhibit “B,” 
JRA, Vol. V, p. 106; Affidavit of C. Butts re O. Grankin, sworn July 23, 2007, Exhibit “E,” JRA, Vol. VI, p. 
33; Affidavit of C. Butts re H. Vossoughi, sworn July 23, 2007, Exhibit “C,” JRA, Vol. VI, p. 185; Affidavit of 
C. Butts re H. Zebaradami, sworn July 23, 2007, Exhibit “B”, JRA, Vol VII, p. 17. 
11 Affidavit of C. Butts re R. Hince, sworn July 23, 2007, Exhibit “D,” JRA, Vol. VI, p. 163. 
12 OCA Reasons at paras. 25-26, JRA, Vol. 1, p. 28; Bossin Affidavit at paras. 5, 12, JRA, Vol. 3, pp. 142, 
145; Immigration Act, supra at s. 118(2) 
13 OCA Reasons at para. 47-49, JRA, Vol. I, pp. 32-33; IRPA at s. 145(2).  
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16. Pursuant to the transition provisions under the IRPR, undertakings entered into 

under the former Act are deemed to be governed by the IRPA.14  

(ii) Discretion Not to Collect Debts 

17. Under both the former Act and the IRPA, Canada and Ontario may exercise a 

discretionary power to recover social assistance monies paid to sponsored immigrants. 

Section 118(2) of the former Act provides that such monies “may be recovered… in any 

court of competent jurisdiction”. Section 145(3) of IRPA states that a debt “may be 

recovered at any time.” 

18. The sponsorship undertakings, under both the former Act and under the IRPA, 

also advise sponsors that the Appellants “may choose not to take action to recover 

money” if the “default is the result of abuse or in other circumstances”. Neither the 

legislation nor the undertakings specify what these “other circumstances” might be.15 

19. The Appellants retain discretion to accept partial payment in full satisfaction of 

the debt.  The post-IRPA undertakings state that defaults continue until the benefits are 

“repaid in full or repaid to the satisfaction of the government concerned”.16  This 

language is reinforced by s. 135(b) of the new Regulations, which provides that default 

of an undertaking ends when the sponsor “reimburses the government concerned in 

accordance with an agreement with that government.” 17 

(iii) Ontario’s Collection Efforts After December 2004 

20. For decades, neither Canada nor Ontario took any steps to recover social 

assistance monies paid to sponsored immigrants.18  In December 2004, Canada and 

Ontario entered into a Memorandum of Understanding to identify and recover debts 

incurred from immigration sponsorship default.  Information sharing under this 

                                            

14 OCA Reasons at paras. 165-166, JRA, Vol. I, p. 57; IRPR at s. 351. 
15 OCA Reasons at para. 44, JRA, Vol. I, p. 31; Exhibit “1” to Helfand Affidavit, JRA, Vol. VII, p. 67; 
Bossin Affidavit at paras. 30-31, JRA, Vol. III, p. 140. 
16 OCA Reasons at para. 57, JRA, Vol. I, p. 35; Bossin Affidavit at paras. 23, 27-28, 32, JRA, Vol. III, pp. 
149-152; Exhibit “1” to Helfand Affidavit, JRA, Vol. VII, p. 67. 
17 OCA Reasons at paras. 55, 57-59, JRA, Vol. I, p. 34 ; IRPR at s. 135(b). 
18 Bossin Affidavit at paras. 6, 9, 14-15, JRA, Vol. III, p. 142-146. 
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arrangement allowed Ontario to begin recovering debts.19 Canada has been involved in 

notification of sponsorship default, but never the direct collection of it.20 After December 

2004, procedures were put in place for CIC to notify the sponsor that the sponsored 

immigrant had received social assistance.21 

21. In or around that time, Ontario established the Overpayment Recovery Unit 

(“ORU”) within the Ministry of Community and Social Services. The mandate of the 

ORU is to collect social assistance debt and reduce sponsorship default.  The ORU 

admits to enforcing sponsorship debts as old as 1997.  Similarly, CIC began sending 

notification letters to sponsors whose default arose in the 1990s.  The ORU and CIC 

admit that, in some cases, their letters were the first notification the sponsor had that his 

or her sponsored person had obtained social assistance.22  

(iv) Ontario’s Government Policies on Exercise of Discretion 

22. Ontario developed a policy regarding enforcement of sponsorship debt that was 

articulated in various training manuals and internal bulletins. A training manual dated 

March 2, 2006 refers to the possibility of debt collection being “waived” where there are 

“documented extraordinary circumstances,” but does not permit settling a debt for less 

than the full amount owing.23  

23. Ontario has also developed Policy Directives for Ontario Works (“OW”) and 

Ontario Disability Support Program (“ODSP”) staff in regards to granting assistance to 

sponsored immigrants and enforcing debts against sponsors. While the wording of 

Ontario’s directives and bulletins has changed over time, they generally provide that 

enforcement of a debt may be deferred in certain specified circumstances. With two 

exceptions (domestic violence between the parties and “extraordinary circumstances”), 

                                            

19 Shukuru Affidavit, para. 33, JRA, Vol. IV, p. 86-87. 
20 Transcript from Cross-Examination of A. Shukuru (“Shukuru Transcript”) at pp. 10-11, qq. 28-33, 39-41, 
JRR, Vol. II, pp. 54-55. 
21 OCA Reasons at paras. 61, 64, JRA, Vol. I, pp. 35, 36. 
22 OCA Reasons at paras. 64-65, JRA, Vol. I, p. 36; Transcript from Cross-Examination of W. Kaltiainen 
(“Kaltiainen Transcript”) at pp. 19, 20, 23-24, 25, 32, qq. 75, 77-78, 92-95, 100, 140, JRR, Vol. 1, p. 21, 
22, 25-26, 27, 34; Shukuru Transcript at pp. 14-15, 16, qq. 47-48, 51-52, JRR, Vol. 2, p. 58-59, 60. 
23 OCA Reasons at para. 66; ORU Training Manual: Negotiating Repayment of Sponsorship Debt (March 
2, 2006), JRR, Vol. 1, pp. 103-117. 
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these circumstances relate to a sponsor’s financial circumstances and are restricted to 

situations where there is no realistic prospect of repayment: 

 The sponsor is deceased; 
 The sponsor is incapacitated and unable to pay; 
 There is verified domestic violence or abuse; 
 The sponsor is bankrupt; 
 The sponsor is receiving social assistance; 
 The sponsor is receiving the Guaranteed Income Supplement; 
 The sponsor’s net family income is below the Low Income Cut Off; 
 The sponsor has documented extraordinary circumstances; or 
 There is an open eligibility review investigation of the sponsor. 
 

This list is the only identifiable criteria by which Ontario purportedly exercises its 

discretion to enforce sponsorship debt.24 

24. While Ontario has the discretion to forgive or waive sponsorship debts, Ontario 

always refuses to do so. Despite the representations in Ontario’s training manuals and 

policy directives, Ontario could not produce any examples of cases where recovery had 

been deferred.25 

(v) The Respondents’ Individual Circumstances 

25. The Respondents’ individual circumstances are summarized in Appendix “A” to 

this factum.  While the specifics of the Respondents’ circumstances differ, they all 

defaulted on their undertakings due to circumstances beyond their control.   

26. Zebaradami, Dzihic and Hince sponsored spouses or fiancés who disappeared 

within weeks of arriving in Canada.26  Dzihic was told by a government official that his 

                                            

24 OCA Reasons at para. 133, JRA, Vol. I, p. 51; Bossin Affidavit at paras. 33-36, 39-41, JRA, Vol. III, p. 
152-155; Exhibit “7” to Helfand Affidavit, JRA, Vol. VII, p. 89; Answers to Undertakings of W. Kaltiainen, 
November 27, 2007, JRR, Vol. 1, p. 100; Sponsorship Inappropriate Referrals Job Aid, JRR, Vol. 1, p. 
102. 
25 OCA Reasons at paras. 66-68, JRA, Vol. I, pp. 36-37; Kaltiainen Affidavit at para. 4, JRA, Vol. IX, p. 
106; Kaltiainen Transcript, JRR, pp. 87-89, qq. 392-406, JRR, Vol. 1, pp. 89-91; Transcript from Cross-
Examination of N. Helfand (“Helfand Transcript”) at pp. 6-8, 11-12, qq. 14-22, 37-42 , JRR, p. 123-125, 
128-129. 
26 Affidavit of N. Dzihic, sworn June 18, 2007 (“Dzihic Affidavit”) at para. 6, JRA, Vol. 2, p. 77; Affidavit of 
R. Hince, sworn June 14, 2007 (“Hince Affidavit”) at paras. 17-22, JRA, Vol. 3, pp. 5-6; Affidavit of H. 
Zebaradami, sworn July 2, 2007 (“Zebaradami Affidavit”) at paras. 6-7, JRA, Vol. 3, p. 95. 
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fiancé would be deported and the government did not notify him when his fiancé 

successfully appealed her deportation and began receiving social assistance 

payments.27   

27. Mavi’s father was living with other relatives and he assumed that those relatives 

were providing for him.28  His father also had an income and assets in his country of 

origin, and he did not require social assistance.29  It was only two years after his father 

began collecting social assistance that Mavi was notified of the default. Within weeks of 

being notified, he and his father attended the local OW office and cancelled his social 

assistance payments.30 

28. Grankin sponsored his mother to come to Canada but prior to her arrival, he 

suddenly encountered marital breakdown and loss of employment.31 In order to survive 

he began collecting OW benefits, and when his mother arrived, she, too applied for OW 

benefits.32  Despite advising OW case workers about the sponsorship, he was never 

told that he would have to repay any benefits paid to his mother.  In fact, the case 

workers suggested that she apply for ODSP benefits.33 

29. Jatuff de Altamirano’s mother suffered a sudden debilitating stroke and required 

institutional care, which is funded by ODSP.34  She was told by a case worker that the 

only consequence of placing her mother in a government-assisted nursing home would 

be that she could not sponsor other relatives. Ontario is pursuing her for the full cost of 

the institutional care.35 

                                            

27 Dzihic Affidavit at paras. 8-12, 16, JRA, Vol. 2, pp. 77-78, 79. 
28 Affidavit of P. Mavi, sworn June 18, 2007 (“Mavi Affidavit”) at paras. 25-28, JRA, Vol. 3, pp. 108-109. 
29 Mavi Affidavit at para. 10, JRA, Vol. 3, p. 105. 
30 Mavi Affidavit at paras. 32-34, JRA, Vol. 3, pp. 110-111. 
31 Affidavit of O. Grankin, sworn June 14, 2007 (“Grankin Affidavit”) at paras. 15-16, JRA, Vol. 2, pp. 153-
154. 
32 Grankin Affidavit at paras. 16-18, JRA, Vol. 2, p. 154. 
33 Grankin Affidavit at paras. 20-28, JRA, Vol. 2, pp. 154-156. 
34 Affidavit of M. Jatuff de Altamirano, sworn March 19, 2007 (“Jatuff de Altamirano Affidavit”) at paras. 
15-28, JRA, Vol. 2, pp. 4-8. 
35 Jatuff de Altamirano Affidavit at para. 25, JRA, Vol. 2, pp. 7-8. 
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30. El-Murr and Vossoughi defaulted on their undertakings when they were forced to 

flee from abusive husbands and had no choice but to have their sponsored family 

members collect social assistance benefits in order to survive.36 Vossoughi was told by 

an OW case worker that the only consequence of her mother collecting OW benefits 

would be that she would be unable to sponsor another person to come to Canada.37 

31. There is no suggestion, nor do the Appellants allege, that by defaulting on their 

undertakings, the Respondents were attempting to defraud or otherwise abuse the 

system. 

C. DECISIONS BELOW 

(i) Superior Court of Justice (Justice Wilson) 

32. The Respondents sought declaratory relief in a consolidated application at the 

Ontario Superior Court of Justice.  The Respondents argued that the words “may be 

recovered” in the IRPA conferred a discretion that required a consideration of a 

sponsor’s individual circumstances.  The Respondents also argued that Ontario and 

Canada breached a duty of procedural fairness by failing to provide sufficient notice of a 

default, failing to provide them with a fair opportunity to be heard, and failing to consider 

their circumstances.38 

33. The application judge dismissed the Respondents’ application, holding that the 

words “may be recovered” in the Acts were merely enabling and did not confer on the 

governments a discretion that required a consideration of sponsors’ circumstances.  

She found that with the enactment of the IRPA, Parliament did not intend there to be a 

formalized process but, rather, intended to streamline the process.  She also rejected 

                                            

36 El-Murr Affidavit at paras. 6-8, JRA, Vol. 2, p. 139; Affidavit of H. Vossoughi, sworn June 15, 2007 
(“Vossoughi Affidavit”) at paras. 11-15, JRA, Vol. 3, pp. 57-58. 
37 Vossoughi Affidavit at para. 18, JRA, Vol. 3, p. 59. 
38 OCA Reasons at paras. 7-8; JRA, Vol. I, pp. 23-24; Mavi et al. v. Attorney General of Canada and 
Attorney General of Ontario, 07-CV-331628PD3 (Ont. S.C.J.) (“SCJ Reasons”) at paras. 18-23, JRA, Vol. 
1, pp. 9-10. 
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the Respondents’ arguments that the governments owed them a duty of fairness, and 

characterized the functions of the governments as “purely administrative in nature”.39 

(ii) Court of Appeal for Ontario (Justices Laskin, Simmons and Lang) 

34. A unanimous panel of the Ontario Court of Appeal allowed the Respondents’ 

appeal and set aside the decision of Justice Wilson.  The Court held that s. 145(2) of 

the IRPA requires the exercise of discretion concerning the enforcement of sponsorship 

debt.   

35. First, the Court noted that the word “may” is generally interpreted as signalling at 

least some measure of discretion.40  Second, the Court stated that a consideration of 

the overall legislative scheme, including the regulations and the forms of undertaking, 

supported the existence of a discretion.41  Finally, the Court stated that interpreting s. 

145(2) of the IRPA as conferring a discretion strikes an appropriate balance between 

the different objectives in Canada’s immigration scheme.42 

36. The Court went on to conclude that Ontario fettered or abused its discretion by 

implementing policies that precluded it from negotiating settlement of a debt for an 

amount less than the full amount of the debt; by restricting the possibility of deferral to 

matters involving the sponsor’s financial circumstances and abuse; and by adopting a 

residual deferral policy based on “documented extraordinary circumstances”, which 

raised the bar higher than what was contemplated in the overall legislative scheme.43 

37. In addition, the Court held that the Appellants owe a duty of procedural fairness 

to sponsors in default that includes (i) an obligation to provide a process for sponsors to 

explain their relevant personal and financial circumstances; (ii) an obligation on 

government to consider those circumstances; and (iii) an obligation to inform any 

                                            

39 SCJ Reasons at paras. 51-52, JRA, Vol. 1, pp. 11-12. 
40 OCA Reasons at para. 90, JRA, Vol. 1, pp. 42-43. 
41 OCA Reasons at paras. 91-111, JRA, Vol. 1, pp. 43-46. 
42 OCA Reasons at paras. 112-113, JRA, Vol. 1, p. 47. 
43 OCA Reasons at paras. 120-133 [emphasis added], JRA, Vol. 1, pp. 48-51.  
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sponsor who makes submissions that their submissions have been considered and of 

the decision that was made.44 

PART II - STATEMENT OF THE QUESTIONS IN ISSUE 

38. The Respondents will argue that: 

(a) Canada should not be permitted to raise new issues in this appeal; 

(b) The Court of Appeal did not err in deciding that under s. 145 of the IPRA, 

Canada and Ontario exercise a discretion whether to enforce sponsorship 

debt taking into account a sponsor’s submissions concerning the 

sponsor’s circumstances and those of the sponsored family member; 

(c) The Court of Appeal did not err in determining that Ontario fettered its 

discretion by adopting policies that are inconsistent with its disretion; 

(d) The Court of Appeal did not err in deciding that Canada and Ontario owe 

sponsors a duty of procedural fairness when enforcing sponsorship debt; 

and 

(e) The Court of Appeal did not err in defining the content of that duty. 

PART III - STATEMENT OF ARGUMENT 

A. CANADA’S NEW ISSUES SHOULD NOT BE NOT BE HEARD IN THIS 
APPEAL 

39. In the proceedings below, Canada’s position was virtually identical to the position 

that Ontario maintains in this appeal: that “may” in s. 145(2) of the IRPA is merely an 

enabling provision that does not imply a margin of discretion.  Both of the Appellants 

argued that s. 145(2) enabled either or both of them to enforce sponsorship debts 

without having to consider any of the circumstances of the Respondents. 

40. In this appeal, Canada has fundamentally and radically changed its position, and 

raises two new issues.  For the first time, Canada submits that a discretion permitting 

the forgiveness of a debt owed by a sponsor would be in conflict with a constitutional 

                                            

44 OCA Reasons at paras. 141 and 147; JRA, Vol. 1, pp. 52, 53-54. 



- 12 - 

 

principle prohibiting the Crown from spending public funds except under the authority of 

the legislature.  Canada also submits that the Court of Appeal’s interpretation of “may” 

is inconsistent with the financial management structures under the federal and 

provincial Financial Administration Acts (FAAs). 

41. Canada should not be permitted to raise these new issues in this appeal.  The 

general rule is that where an issue was not raised in the proceedings below, it cannot 

be a ground of appeal.  Canada bears the burden of demonstrating that there is “no 

doubt” that further evidence would not have been adduced had the argument been 

raised below; that allowing the argument would not result in procedural prejudice to the 

Respondents; and that a refusal to permit the new argument would result in injustice.45  

42. Canada has not met this burden.  While framed as a purely legal issue, Canada’s 

submission with respect to the FAAs is based on factual assumptions, unsupported by 

evidence, relating to government financial structures.   

43. The Respondents’ own information, obtained from staff at the Ontario Ministry of 

Finance after receiving Canada’s factum, is that the administrative regime under s. 5.1 

of the Ontario FAA was not set up to deal with requests for debt relief from individuals, 

although “theoretically” an individual might write the Minister of Finance directly and 

make a plea for relief.  That this information is not in evidence demonstrates that this 

issue should have been raised at the outset to allow the Respondents an opportunity to 

lead evidence on and scrutinize these financial management structures.  The fact that it 

is being raised for the first time causes serious procedural prejudice to the 

Respondents. 

44. No explanation has been provided as to why Canada did not raise these issues 

in the proceedings below. As Canada has provided no explanation, it cannot be said 

that Canada did not wait to raise these arguments for tactical reasons.46 

                                            

45 A.A. v. B.B. (2007), 83 O.R. (3d) 561 (C.A.) at para. 9, leave to appeal refused, [2007] S.C.C.A. No. 
161; R. v. Brown, [1993] 2 S.C.R. 918 at 927. 
46 A.A. v. B.B., supra at para. 10. 
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45. Canada has not demonstrated that any injustice would result from a refusal to 

hear these new issues on appeal.  The only injustice will be the prejudice to the 

Respondents of allowing Canada to raise these issues for the first time on appeal. The 

law will prevent prejudice resulting from delay in asserting legal claims and arguments.47 

46. Given the foregoing, this Court should not permit Canada to advance these new 

issues, particularly since Canada has had two opportunities to raise these issues and 

did not seek leave of this Court to raise them in this appeal.  

B. SECTION 145(2) OF THE IRPA CONFERS A DISCRETION TO ENFORCE 
SPONSORSHIP DEBT 

47. The Court of Appeal committed no error in determining that s. 145(2) of the IRPA 

confers on the Appellants discretion to decide whether to enforce a sponsorship debt.  

The scope of the discretion is broad enough to allow for the decision maker to take into 

account a sponsor’s submissions concerning the sponsor’s circumstances and those of 

their sponsored relative.48. 

48. The well-established modern approach to statutory interpretation is that “the 

words of an Act are to be read in their entire context and in their grammatical and 

ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the 

intention of Parliament.”49  An analysis conducted pursuant to this approach strongly 

supports the view that Parliament intended a grant of discretion when it enacted s. 

145(2) of the IRPA.   

49. First, the use of the word “may” will generally denote the existence of discretion.  

Second, that s. 145(2) confers a discretion is consistent with the courts’ interpretation of 

that provision in other contexts.  Third, a consideration of the overall legislative scheme, 

including the Regulations, forms and administrative interpretation of the provision, 

supports the existence of such discretion.  Finally, the history, purpose and overall 

                                            

47 A.A. v. B.B., supra at para. 9. 
48 OCA Reasons at para. 11, JRA, Vol. 1, p. 24. 
49 Bell ExpressVu v. Rex, [2002] 2 S.C.R. 559 at para. 26. 
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objectives of Canada’s immigration regime emphasize the need for discretion and 

compassion in all decisions that are made pursuant to the IRPA. 

50. While Canada should not be permitted to raise new issues in this appeal, neither 

of the new issues have merit. The federal and provincial FAAs are statutes of general 

application, and there is nothing barring Parliament or the provincial legislatures from 

enacting specific legislation that confers discretion to forgive or defer a debt.  In 

addition, there is no known constitutional principle that prohibits governments from 

forgiving debts.  In any event, Canada’s argument is based entirely on its assumption 

that Parliament did not grant such a discretion when it enacted the provision.  Canada 

does not dispute that Parliament may enact legislation authorizing such discretion. 

(i) The Presumed Rule is that “May” Denotes a Discretion 

51. Section 145(2) provides as follows: 

Subject to any federal-provincial agreement, an amount that a sponsor is 
required to pay under the terms of an undertaking is payable on demand to Her 
Majesty in right of Canada and Her Majesty in right of the province concerned 
and may be recovered by her Majesty in either or both of those rights. 

52. As the Court of Appeal correctly recognized, the word “may” is generally 

interpreted as signalling at least some measure of discretion.50  While it is 

acknowledged that “may” can have a variety of meanings, both the courts and s. 11 of 

the Interpretation Act make clear that there is a presumption that “may” is permissive, 

rather than imperative, and that it constitutes a grant of discretion.51  The Appellants 

have not overcome this presumption. 

                                            

50 OCA Reasons at para. 90, JRA, Vol. 1, pp. 42-43. 
51 Interpretation Act, R.S.C. 1985, c. I-21 at s. 11; R. v. Johnson, [2003] 2 S.C.R. 357 at para. 16; Ruby v. 
Canada (Solicitor General), [2000] 3 F.C. 589 (C.A.) at paras. 54-55. 



- 15 - 

 

53. Furthermore, there are no constraints in the language of s. 145(2) on the 

exercise of this discretion.  On its face, s. 145(2) grants a broad discretion including the 

discretion to defer or forgive debts that are owing to the Crown.52  

54. Canada submits that language similar to s. 145(2) in the IRPA appears in more 

than 90 other federal statutes. However, enforcement provisions in different statutes 

have different purposes, and are aimed at addressing situations that are specific to 

those statutes. A contextual analysis in one statute may therefore lead to a word or 

phrase being interpreted quite differently than it was interpreted in another statute. 

(ii) A Discretion is Consistent with the Courts’ Interpretation of s. 145 in 
Cases Involving Forfeiture of Deposits and Guarantees 

55. The Court of Appeal’s determination that s. 145(2) confers a discretion is entirely 

consistent with the Federal Court’s interpretation of the same provision in cases 

involving the forfeiture of deposits and guarantees.  

56. The IRPA provides that immigration officials may require the payment of a 

deposit or posting of a guarantee for compliance with conditions and/or as a condition of 

release of a person from detention.53  Under s. 49 of the Regulations, a deposit is 

forfeited if the conditions of the bond are not fulfilled.54 

57. As in the case of sponsors who have defaulted on undertakings, enforcement of 

deposits and guarantees is governed by s. 145 of the IRPA. Under s. 145(1)(b), an 

amount that a person has agreed to pay as a deposit or guarantee is a debt due to Her 

Majesty in right of Canada payable on demand.  

58. The Federal Court has held that when deciding whether to insist on the forfeiture 

of a deposit or the payment under a guarantee, immigration officers exercise a 
                                            

52 This is an important distinction, and makes this case distinguishable from Cha v. Canada, [2007] 1 
F.C.R. 409 at para. 35 (C.A.) which is relied on by the Appellants.  In that case, a contextual analysis was 
conducted of section 44 and the Court concluded that given that they were dealing with a foreign national 
convicted of criminal offences, that there was no discretion.  However, the Court admitted that the same 
provision could be interpreted to include discretion in light of a different set of facts, such as in the case of 
a permanent resident. 
53 IRPA at ss. 44(3) and 56. 
54 IRPR at s. 45(4).  
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discretion that must be exercised in good faith, in accordance with the principles of 

natural justice, and without regard to irrelevant or extraneous considerations.55  The 

grant of discretion not only permits but requires an immigration official to decide if only 

part of a deposit should be forfeited or waived.56 

59. The enforcement provisions that apply to the forfeiture of deposits and 

guarantees are the same enforcement provisions that apply to sponsorship debts.  The 

Federal Court has confirmed that government officials exercise a general discretion in 

respect of debts owed to the Crown pursuant to s. 145.  Far from limiting the scope of 

this discretion, s. 145(2), which applies only to sponsors, reinforces this discretion with 

the use of the word “may”.  As sponsorship debts often result from social assistance 

payments made by provinces, s. 145(2) simply authorizes provinces to exercise the 

discretion that would otherwise be reserved to the federal Crown. 

(iii) A Consideration of the Regulations, Undertakings and Administrative 
Practice Supports the Existence of a Discretion 

60. The Court of Appeal correctly concluded that a consideration of the overall 

statutory scheme must include, in this case, a consideration of not only the relevant 

provisions of the IRPA and the former Act, but also the Regulations and forms of 

undertaking.  

61. The applicable law regarding the use of extrinsic aids in statutory interpretation is 

clear. All components of a statutory scheme may be used as evidence of Parliamentary 

intent. These include the regulations appended to a statute as well as related 

administrative forms and administrative interpretation of the statutory scheme.57 

                                            

55 Kang v. Canada (Minister of Public Safety and Emergency Preparedness), [2006] F.C.J. No. 826 (F.C.) 
at paras. 27-40; Uanseru v. Canada (Solicitor General), [2005] F.C.J. No. 532 (F.C.) at para. 24-5; Tsang 
v. Canada (Minister of Public Safety and Emergency Preparedness), [2006] F.C.J. No. 576 (F.C.) at 
paras.  
56 Tsang v. Canada, supra at paras. 13-16; Khalife v. Canada (Minister of Citizenship and Immigration), 
[2006] F.C.J. No. 293 (F.C.) at para. 42. Uanseru v. Canada, supra at para. 29. 
57 Ruth Sullivan, Statutory Interpretation, 2d ed. (Toronto: Irwin Law Inc., 2007) (“Sullivan (2007)”) at pp. 
128, 130-131; Ruth Sullivan, Driedger on the Construction of Statutes, 3d ed. (Markham: Butterworths 
Canada Ltd., 1994) (“Sullivan (1994)”) at p. 131 
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62. Section 135(b)(i) of the Regulations provides that a default ends when “the 

sponsor reimburses the government concerned, in full or in accordance with an 

agreement with that government, for amounts paid by it” (emphasis added).58  This 

language is consistent with the Court of Appeal’s finding of a case-by-case discretion. 

63. This Court has approved the use of regulations in ascertaining legislative intent, 

particularly when a statute and its regulations are closely intertwined and form an 

integrated scheme.59  Section 2(2) of the IRPA expressly provides that the Act includes 

the Regulations, and under s. 5, the Governor in Council may make any regulation that 

prescribes any matter whose prescription is referred to in the IRPA.  Section 14(2) 

provides that the Regulations may further “prescribe, and govern any matter relating to, 

classes of permanent residents or foreign nationals, including the classes referred to in 

s. 12, and may include provisions respecting… sponsorships, undertakings, and 

penalties for failure to comply with undertakings”. 

64. When regulations and a statute are drafted contemporaneously, the intention 

inferable from the regulations may be accorded significant weight.60 As recognized by 

the Court of Appeal, the “interrelationship between the Acts and the Regulations is 

illustrated by the fact that in both instances [the former Act and the IRPA] came into 

force essentially simultaneously”.61  At the least, regulations provide evidence of the 

understanding by the executive of the statute, the nature of its authority under the 

statutory scheme and the scope of the statutory regime.62 

65. Similarly, the Court of Appeal was correct in looking to the language in the 

undertakings to assist in interpreting s. 145(2).  Administrative forms are one of the 

                                            

58 IRPA, s. 135(b)(i); OCA Reasons at para. 109, JRA, Vol. 1, p. 46. 
59 Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services), [2004] 3 S.C.R. 152 at para. 
35; Greater Toronto Airports Authority v. International Lease Finance Corp. (2004), 69 O.R. (3d) 1 at 
paras. 102-104 (C.A.). 
60 Ruth Sullivan, Sullivan on the Construction of Statutes, 5th ed. (Markham: LexisNexis Canada Inc., 
2008) (“Sullivan (2008)”) at p. 370; Greater Airports Authority v. International Lease Finance Corp., supra 
at para. 104. 
61 OCA Reasons at para. 95, JRA, Vol. 1, p. 44. 
62 Sullivan (2008) at 370. 



- 18 - 

 

components that may be looked at when interpreting a statutory provision, regardless of 

whether they are legally binding.63 

66. In cases involving the forfeiture of deposits and guarantees, the Federal Court 

has looked beyond the provisions of the IRPA and the Regulations to interpret the 

government’s discretion to waive enforcement debts under s. 145 of the IRPA.  In these 

cases, the Federal Court found that statements in CIC’s operational manuals that 

immigration officials should consider the circumstances of each individual supported the 

interpretation that officials exercised a discretion in respect of s. 145 debts.64 The Court 

of Appeal’s consideration of the language in the undertakings was entirely consistent 

with the Federal Court’s approach in interpreting the exact same provision of the IRPA. 

67. In fact, there is a stronger case to be made for giving considerable weight to the 

wording of the undertakings.  Reference to the undertakings was made directly in the 

text of the IRPA,65 as well as in the Regulations. The essential features of the 

undertakings are specifically provided for in ss. 130-137 of the Regulations.  The 

undertakings are not mere policy documents but are an integral part of the statutory 

scheme. Without a valid undertaking there is no sponsorship, and without a sponsorship 

there is no sponsorship debt. 

68. As the Court of Appeal correctly noted, the discretionary language in the 

undertakings is consistent with the provisions of the Regulations, and specifically s. 

135(b)(i).66 

69. The content of the undertakings relied upon by the Court of Appeal is also a 

product of administrative interpretation of the statutory scheme. It is well established 

that administrative interpretation may be relied upon in statutory interpretation. 

                                            

63 Sullivan (2008) at 409. 
64 Kang v. Canada, supra at paras. 36-37; Uanseru v. Canada, supra at para. 24. 
65 IRPA at ss. 13(3), 14(2)(e), 145(2). 
66 IRPR at s. 135(b)(i); OCA Reasons at para. 109, JRA, Vol. 1, p. 46. 
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Administrative interpretation offers persuasive opinion about the meaning and purpose 

of legislation, and in appropriate circumstances, may be accorded significant weight.67 

70. Administrative policy and interpretation is particularly important and entitled to 

weight in resolving doubt about the meaning of a legislative text.68  When administrative 

interpretation forms part of the legislative history of subsequently enacted legislation, it 

also carries “significant weight”. When the legislature is aware of an administrative 

interpretation and it re-enacts the text without modification, it condones the 

administrative interpretation.69 

71. In this case, the Court of Appeal looked at the undertakings as part of the 

legislative history and concluded: “since Parliament permitted the discretion that existed 

in the forms established under the old Act to be both continued and refined in the forms 

in use under the new Act, we consider it reasonable to infer that Parliament intended 

that such discretion exist”.  This approach is consistent with the approach that this Court 

has taken in other cases.70
 

72. Ontario’s own practice is inconsistent with its position that it does not exercise a 

case-by-case discretion.  According to an Ontario policy directive, recovery will not be 

pursued where sponsors are, inter alia, incapacitated and unable to pay, victims of 

domestic violence or abuse, or for other “documented extraordinary circumstances”.71 

These examples go beyond determinations of the financial viability of collection and 

indicate a capacity to exercise a much broader discretion that requires an analysis of an 

individual’s circumstances. Therefore, Ontario is already exercising the very discretion it 

purports not to have.  While the Court of Appeal correctly concluded that this policy is 

                                            

67 Sullivan (2008) at pp. 625-626; Sullivan (1994) at pp. 469-470. 
68 Mattabi Mines Ltd. v. Ontario (Minister of Revenue), [1988] 2 S.C.R. 175 at p. 189; Nowegijick v. The 
Queen, [1983] 1 S.C.R. 29 at p. 37; Harel v. Quebec (Deputy Minister of Revenue), [1978] 1 S.C.R.  851 
at p. 859. 
69 Sullivan (2008) at p. 628; Pierre-André Côté, The Interpretation of Legislation in Canada, 3d ed. 
(Toronto: Thompson Canada Ltd., 2000) at p. 548; Sullivan (1994) at p. 472. 
70 OCA Reasons at para. 106, JRA, Vol. 1, pp. 45-46. 
71 Joint ODSP and Ontario Works Program Policy Bulletin – Sponsorship Debt Calculation and Recovery 
Process dated August 30, 2005, Exhibit “8” to Helfand Affidavit, JRA, Vol. 7, pp. 103-104. 
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insufficient and, in fact, constitutes a fettering of Ontario’s discretion, it is nevertheless 

an acknowledgement by Ontario that it exercises a discretion under s. 145(2).   

73. The Regulatory Impact Analysis Statement (“RIAS”) also supports the existence 

of a discretion:   

When these cases [involving default] come to the attention of Citizenship and 
Immigration or the province in which social assistance is received, the sponsor 
will be contacted to ensure that the default is promptly remedied.  Failure to 
comply could result in collection action being taken against the sponsor to 
recover the value of the social assistance benefits granted.  Any default of a 
sponsorship undertaking will also be noted should the sponsor seek to make 
subsequent sponsorship application.72 

74. The foregoing is strongly suggestive of a process in which there is prompt notice 

of default to sponsors and a discretion to not enforce sponsorship debts.  

(iv) A Discretion is Consistent with the Objectives and Purposes of the 
Overall Statutory Scheme 

75. A consideration of s. 145(2) of the IRPA, the surrounding statutory scheme and 

the historical context of family class sponsorship generally, reveals that a number of 

important themes are relevant to the interpretation of the provision.  First, family 

reunification features prominently among the humanitarian objectives of Canada’s 

immigration regime, and is only restrained in limited circumstances.  Second, discretion 

is an integral feature of Canada’s immigration laws, and is used to avoid harsh 

outcomes arising from a heavy-handed uniform application of the law, and to achieve 

the humanitarian objectives of the IRPA.   

76. Accountability is also an objective of Canada’s immigration scheme. This 

objective is not incompatible with an exercise of discretion to grant relief in special 

circumstances especially since the objective of accountability is primarily aimed at 

circumscribing abuse .73  Accountability is merely one of the factors to be considered in 

the exercise of the discretion. Moreover, it is not inconsistent with the exercise of 

                                            

72 Regulatory Impact Analysis Statement, SOR/2002-227 at p. 255, Canada’s Book of Authorities, Vol. I, 
Tab 42, p. 320. 
73 For example, IRPA at s. 25(1), 28(1)(c), 65, 67 and 124(3). 
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discretion. A consideration of all relevant objectives, including accountability, reveals 

that the most reasonable interpretation of s. 145(2) is that it confers a discretion on the 

Appellants.  

(1) Family Reunification is a Cornerstone of Immigration Law 

77. The objective of family reunification has been an enduring feature of Canada’s 

immigration scheme from at least 1976.  This objective is explicitly stated both in the 

former Act and in the IRPA.  The former Act provided that an objective was “to facilitate 

the reunion in Canada of Canadian citizens and permanent residents with their close 

relatives from abroad.”74  In the IRPA, a stated objective is “to see that families are 

reunited in Canada.”75 

78. Statements of purpose in legislation are the most direct and authoritative 

evidence of legislative purpose.  Purpose statements, whether a statement of goals, 

principles or policies “gives context for the entire Act”.76 

79. In Baker, this Court recognized the importance of the objective of family 

reunification, noting that with a large and liberal interpretation of the values underlying 

immigration legislation and its purposes, it could be presumed that Parliament “placed a 

high value” on this particular statutory objective.77 

80.  The objective of family reunification in the former Act and in the IRPA follows a 

long history that evidences the dominant role that family reunification has played within 

Canada’s immigration scheme.  From the end of World War II until the enactment of the 

former Act in 1976, family sponsorship has gradually expanded along with a growing 

                                            

74 Immigration Act, supra at s. 3(c). 
75 IRPA at s. 3(d). 
76 Sullivan (2008) at p. 270-271; Council for Canadians with Disabilities v. VIA Rail Canada, [2007] 1 
S.C.R. 650 at para. 287. 
77 Baker v. Canada, [1999] 2 S.C.R. 817 at para. 68. 
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awareness and recognition of the benefits of family reunification.78  During this period, 

attempts to curtail family sponsorship were heavily criticized.79 

81.  It was against this political and historical backdrop that the former Act was 

enacted in 1976, with its explicit recognition of the importance of family reunification. 

The political experience of this period persuaded Government that sponsorship “rights 

were largely inviolable.”80 

82. Every Minister in recent history has expressly acknowledged the fundamental 

importance of the objective of family reunification.  For example, in 1995, then Minister 

Sergio Marchi noted that Canada’s “commitment to keeping families together is a good 

indication of what kind of country we truly are, a country that cares, a country that 

values compassion and humanitarian values.”81  In the Parliamentary debates 

preceding the enactment of the IRPA, then Minister Elinor Caplan made the following 

comments:  

 [The IRPA] also recognizes that family reunification has always been a 
cornerstone of Canada’s immigration policy.  Canadians know that new arrivals 
establish themselves more quickly and much better when they have the support 
of their extended families.82 

(2) Discretion is a Defining Feature of Canadian Immigration Law  

83. Discretion or flexibility within immigration legislation gives decision-makers the 

tools they need to prevent unintended or unjust results that might occur if the law was 

applied strictly. Discretion exists because no complex set of laws, no matter how well 

                                            

78 Dominique Daniel, “The Debate on Family Reunification and Canada’s Immigration Act of 1976” (2005) 
34:4 ARCS 673. 
79 For example, an order-in-council passed in 1959 restricting family sponsorship to dependent relatives 
was viewed as “unnecessary and cruel” and “a grave affront to Parliament”: Freda Hawkins, Canada and 
Immigration: Public Policy and Public Concern (McGill-Queen’s University Press: Montreal and London, 
1972) at pp. 6, 10, 21.  Similarly, an attempt in 1966 to limit sponsorship to citizens also met with strong 
resistance and, as a result, the government backed down: Daniel, supra at p. 686. 
80 Ninette Kelley & Michael Trebilcock, The Making of the Mosaic: A History of Canadian Immigration 
Policy, (Toronto: University of Toronto Press, 1998) at p. 352. 
81 Daniel, supra at p. 699 
82 House of Commons Debates, No. 21 (26 February 2001) (Hon. Elinor Caplan), Canada’s Book of 
Authorities, Vol. II, Tab 44, p. 4. 
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thought out, can possibly take into account the myriad circumstances that may exist in 

individual cases. 

84. Traditionally, Canadian immigration policy has encompassed both the imposition 

of obligations and the flexibility for relieving hardships.  Flexibility has been described as 

“perhaps the main defining feature of Canadian immigration” by scholars.83 Discretion 

has been present in Canadian immigration law since at least as early as 1910.84 Since 

that time, discretion has continued to expand, first as an authority exercised only by 

Cabinet, and later as powers that could be exercised by Ministers and delegated 

decision-makers, such as immigration officers.85  The former Act, enacted in 1976, 

carried on this trend, by giving Ministers and immigration officers broad discretion to 

craft solutions to difficult cases.86   

85. The historical trend that began in the early 20th century continues to the present 

day.  Discretion in sponsorship laws is squarely in line with the historic importance of 

the goal of family reunification and the view that family-based sponsorship is a 

humanitarian feature of immigration law which should be facilitated.   As was indicated 

by the Honourable Minister Merchand in the House of Commons when attempting to 

establish an Immigration Appeal Board: “The very essence of sponsorship is 

compassion and humanitarian reasons.”87  

(3) Role of Enforcement Within Family Sponsorship  

86. Accountability and enforcement are two themes that have more recently 

developed in the legislation. These themes, however, do not override Parliament’s 

emphasis on family reunification or discretion but, rather, must be understood within the 

context of these other themes. 

                                            

83 Alan Green & David Green “The Goals of Canadian Immigration Policy:A Historical Perspective” (2004) 
13:1 C.J.U.R. 102. 
84 Green & Green, supra at p. 106. 
85 Green & Green, supra at p. 106. 
86 Kelley & Trebilcock, supra at 404. 
87 Canada, Parliamentary Debates, House of Commons, February 22th 1967, 13358 (Jean Merchand, 
Minister of Manpower and Immigration). 
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87. The Respondents do not dispute that changes to the enforcement regime in the 

IRPA were intended to streamline the collection of debts.  As a result of these changes, 

the Appellants are no longer required to seek collection through court proceedings, 

which they were required to do under the former Act.88  However, this change does not 

preclude the existence of discretion. By directing that enforcement be dealt with through 

administrative decision-making, rather than through court proceedings, Parliament still 

achieves the objective of streamlining the enforcement process, while also maintaining 

consistency with the other objectives within the immigration scheme. 

88. The Parliamentary debates preceding the enactment of the IRPA make clear that 

the desire to improve accountability in the IRPA was directed at circumscribing abuse of 

the immigration system.  The debates also make clear that this objective was part of a 

“dual mandate”, and was not intended to override other humanitarian objectives.  

Minister Caplan described this dual mandate as follows: 

In short, it provides us with all that we need to fulfill our dual mandate, which is 
to close the back door to those who would abuse our generosity and not 
obey our rules, so we can open the front door wider to the immigrants and 
refugees like those who came before them, who came here to build this 
wonderful country.89 

89. Minister Caplan goes on to explain the reason for the changes in IRPA, which 

include the changes to the sponsorship debt enforcement provisions: 

These changes are very important for one very simple reason.  It is about 
respect.  In my many discussions with individuals and organizations across 
Canada, I can assure members that this point has been made abundantly clear. 
Canadians want a system that is based on respect, both respect for our 
laws and our traditional openness to newcomers.  Bill C-11 would do just 
that.90 

90. The RIAS also addresses the issue of abuse of the family sponsorship scheme: 

                                            

88 Immigration Act, supra at s. 118. 
89 House of Commons Debates, No. 21 (26 February 2001) (Hon. Elinor Caplan) at p. 1171, Canada’s 
Book of Authorities, Vol. II, p. 3. [emphasis added] 
90 House of Commons Debates, No. 21 (26 February 2001) (Hon. Elinor Caplan) at p. 1172, Canada’s 
Book of Authorities, Vol. II, p. 4. 
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There is also strong support for measures that will minimize abuse of Canada’s 
social programs and benefits by taking action to encourage sponsors to resume 
their obligations in the early stages of default or failing that, to hold sponsors 
accountable for social assistance costs.  The Act permits collection from 
defaulting sponsors through collection activities, rather than litigation.91 

91. Changes to the enforcement provisions were intended to circumscribe abuse, not 

punish sponsors for circumstances that are totally out of their control.  Allowing the 

exercise of discretion in circumstances where there is no abuse does not detract from 

Canada’s objective of addressing abuse of the system.  Moreover, it is consistent with 

the humanitarian theme that permeates the legislation. As the Court of Appeal correctly 

recognized, it merely “strikes an appropriate balance between the important goal of 

requiring sponsors to comply with the undertaking while at the same time respecting the 

humanitarian traditions of Canadian immigration legislation.”92 It is also consistent with 

the “dual mandate” referred to by Minister Caplan in the House of Commons. 

(v) Canada’s New Issues 

92. As noted above, the Court should not permit Canada to raise new issues in this 

appeal, particularly since it has not provided any explanation for not raising these issues 

in the two prior proceedings, or sought leave of this Court. Nevertheless, there is no 

merit to Canada’s submissions with respect to these issues. 

(1) There is No Conflict with the Financial Administration Acts 

93. Contrary to Canada’s assertions, discretion under s.145(2) of the IRPA does not 

conflict with the financial management structures associated with the federal and 

provincial FAAs. 

94. This Court has specifically stated that when two statutes deal with the same 

subject matter that “the principle of interpretation presumes a harmony, coherence, and 

consistency between statutes dealing with the same subject matter”.93 Statutes should 

                                            

91 Regulatory Impact Analysis Statement, SOR/2002-227 at p. 255, Canada’s Book of Authorities, Vol. I, 
p. 320. 
92 OCA Reasons at para. 112, JRA, Vol. 1, p. 112. 
93 Bell Express Vu Limited Partnership v. Rex, supra at para. 27.  
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be interpreted in harmony, not in discordance.94 It is only when there is a genuine 

conflict between the two provisions, or evidence that one provision is meant to be 

exhaustive, that the Courts need give precedence to one over the other.95  

95. In order to give effect to the presumption of coherence, the courts have 

repeatedly defined statutory conflicts narrowly.  As Professor Sullivan writes: “a conflict 

arises only if it would be impossible, contradictory, or contrary to legislative intent to 

apply them all together. In the absence of conflict, the presumption is that they apply.”96   

96. As Canada itself acknowledges, the FAAs are statutes of general application.  

They do not constitute an exclusive regime within which governments may forgive 

debts.  Neither the FAAs, nor their remission provisions, are meant to be exhaustive, 

and there is nothing in the FAAs that preclude Parliament or the legislatures from 

enacting specific legislation permitting the forgiveness of debts.  This is evident from the 

examples that Canada, itself, provides in its factum.97 

97. Far from conflicting with a discretion to defer or forgive debts in s. 145 of the 

IRPA, it appears that the FAA supports the existence of the discretion. This is the 

position that was adopted by Canada in  cases involving the forfeiture of deposits and 

guarantees.  In Tsang v. Canada, Justice Dawson notes: 

In oral argument counsel for the Minister confirmed that it was the Minister’s 
position that the Officer could, as a matter of law, have made a decision that 
resulted in only a portion of the sum of $80,000.00 being collectible.  This 
discretion was said to reside in the operation of sections 24.1, 24.2 and 25 of the 
Financial Administration Act… and the Debt Write-off Regulations.98 

98. With respect to the Ontario FAA, the Respondents are willing to concede that it 

may operate in the same manner as is described in Tsang v. Canada.  

                                            

94 Pointe-Claire (City) v. Quebec (Labour Court), [1997] 1 S.C.R. 1015 at para. 61.  
95 Sullivan (2008), supra at 326.  
96 Sullivan (2007), supra at 304. [emphasis added] 
97 Canada’s Factum at paras. 56-57. 
98 Tsang v. Canada, supra at para. 13; Kang v. Canada, supra at para. 32. 
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99. There is no special requirement that discretion involving monetary issues be 

conferred in legislation that sets out in minute detail any and all procedures that must be 

followed. If s. 145(2) was enacted in that manner, it would have been intolerable to the 

provinces. Section 145(2) of the IRPA is unique in that it is a federal legislative provision 

that authorizes provinces to enforce sponsorship debts. It is entirely appropriate that 

Parliament would leave it to the provinces to create their own processes and guidelines 

to exercise the discretion conferred by s. 145(2). 

(2) There is No Conflict with any Constitutional Principle 

100. Contrary to Canada’s submissions, there is no constitutional principle which 

prevents the Crown from forgiving or deferring collection of a debt.  Canada is merely 

attempting to improperly extend the scope of a principle that applies to the spending of 

public funds and taxation. Canada has not pointed to any authority which demonstrates 

that this principle extends to the forgiveness of debts. This principle is limited to 

situations where either the Crown has expended or collected money without authority.  

A debt is not considered “public monies,” nor does it form part of the Consolidated 

Revenue Fund until it has been collected.99 Indeed, the Courts have held that public 

officials can decide not to collect monies owed without specific legislative 

authorization.100 

101. In cases involving the forfeiture of deposits and guarantees, Canada has 

conceded that it exercises a discretion and must take into account the circumstances of 

the person who paid the deposit or posted the guarantee.101  The exact same provisions 

of IRPA are used to enforce sponsorship debts.  It is therefore reasonable that a similar 

discretion applies to their collection. 

102. In addition, under the sponsorship regime, all monies paid out to individuals are 

authorized by the legislature as they are paid out pursuant to social assistance 

                                            

99 In the federal FAA, the “Consolidated Revenue Fund” means “the aggregate of all public moneys that 
are on deposit at the credit of the Receiver General; “public money” is defined as “all money belonging to 
Canada received or collected”. 
100 Distribution Canada Inc. v. Minister of National Revenue, [1993] F.C.J. No. 9 (F.C.) at para. 30. 
101 Kang. v. Canada, supra at paras 30-32. 
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legislation,102 in compliance with the requirements of s. 53 of the Constitution Act, 1867.   

Therefore, all monies spent on the program have already been legitimately authorized.  

103. In any event, Canada’s argument is based entirely on its assumption, which is 

incorrect, that Parliament did not grant a discretion when it enacted s. 145 of the IRPA.  

Canada does not dispute that Parliament may enact legislation authorizing such 

discretion. 

C. ONTARIO FETTERED ITS DISCRETION 

104. The Court of Appeal correctly concluded that Ontario fettered its discretion.   

105. Discretion “refers to decisions where the law does not dictate a specific outcome, 

or where the decision-maker is given a choice of options within a statutorily imposed set 

of boundaries.”103  Discretionary authority must be exercised in good faith and not for 

improper purposes.  Relevant factors must be taken into account, and irrelevant factors 

should not be considered.  The exercise of discretion cannot be arbitrary or 

unreasonable.104  

106. Discretion is fettered or abused when a policy is adopted that does not allow the 

decision-maker to consider the relevant facts of the case, but instead compels the 

decision-maker to apply the policy inflexibly and arbitrarily.105  

107. Ontario fettered or abused its discretion in three ways. First, Ontario’s decisions 

to enforce sponsorship debts are constrained by its guiding principles, the first of which 

is as follows:  

The defaulting sponsor is required to repay the full amount of the debt.  There is 
no forgiveness of the debt by the Ministry.106 

                                            

102 Ontario Disability Support Program Act, 1997, S.O. 1997, c. 25 Sched. B at s. 3(1); Ontario Works Act, 
1997, S.O. 1997, c. 25 Sched. A at s. 7(1). 
103 Baker v. Canada, supra at paras. 52-53. 
104 Baker v. Canada, supra at paras. 52-53; Maple Lodge Farms Ltd. v. Government of Canada, [1982] 2 
S.C.R. 2 at pp. 7-8; Roncarelli v. Duplessis, [1959] S.C.R. 121 at pp. 140, 155-157. 
105 Diavik Diamond Mines Inc. v. Northwest Territories, [2007] N.W.T.J. No. 89 at paras. 45-48 (S.C.); 
Brown v. Alberta, 1991 Carswell 111 at paras. 21-28 (Alta. Q.B.). 
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108. As the Court of Appeal correctly recognized, this policy precludes the exercise of 

discretion to negotiate a settlement permitting a sponsor to cure a default on payment of 

less than the full amount of the debt.  Negotiation is expressly prohibited.  Such a policy 

is contrary to s. 135(b)(i) of the new Regulations, which provides that default under a 

sponsorship undertaking ends “when the sponsor reimburses the government 

concerned, in full or in accordance with an agreement with that government, for 

amounts paid by it.”  It is also contrary to similar language in the undertakings.107 

Adopting a policy that compels a particular result in every case necessarily fetters the 

discretion of the decision-maker. 

109. Second, under Ontario’s policies, the only factors that Ontario will consider relate 

to abuse or financial circumstances.108  While Ontario’s policy also suggests a residual 

discretion to consider “documented extraordinary circumstances” all of the examples 

relate only to a sponsor’s ability to repay the debt.109   

110. Neither the IRPA nor the Regulations place any such restrictions on the factors 

that can be considered in the exercise of discretion.  Moreover, the undertakings 

provide that the Appellants “may choose not to take enforcement action if the default is 

the result of abuse or in other circumstances”.110  By restricting the factors that can be 

considered, Ontario’s policy is inconsistent with the overall statutory scheme.   

111. Finally, to the extent that Ontario’s policy allows deferral when there are 

“documented extraordinary circumstances”, Ontario has adopted a standard that is 

inconsistent with the overall legislative scheme.  The undertakings provide that the 

                                                                                                                                             

 

106 OCA Reasons, supra at para. 126, JRA, Vol. 1, pp. 49-50; Affidavit of Wendy Kaltiainen re Nedzad 
Dzihic, sworn July 25, 2007, JRA, Vol. 7, p. 188. 
107 For example, Hince’s undertaking provides: “I understand that I will continue to be in default until the 
amount of benefits received are repaid in full or repaid to the satisfaction of the government concerned.” 
Exhibit “D” to Affidavit of Carmelita Butts re Hince, sworn July 23, 2007, JRA, Vol. 6, p. 166. 
108 Joint ODSP and Ontario Works Program Policy Bulletin – Sponsorship Debt Calculation and Recovery 
Process, dated August 30, 2005, Exhibit “8” to Affidavit of Normand Helfand re Pritpal Singh Mavi, sworn 
July 25, 2007, JRA, Vol. 7, p. 103. 
109 Ibid., Kaltiainen Transcript, supra at pp. 36-38, ll. 11-24, JRR, Vol. 1, pp. 38-40. 
110 See Hince’s undertaking, JRA, Vol. 6, p. 166. 
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Appellants may choose not to take enforcement action for “other circumstances.”  They 

do not require that those circumstances be “extraordinary”. 

112. In sum, by adopting a policy that does not permit a sponsor to negotiate anything 

less than full repayment of the debt, and by only allowing deferral based on financial 

circumstances and “other extraordinary circumstances”, all of which are financial in 

nature, Ontario fettered the discretion that is contemplated by the overall legislative 

scheme.   

113. Given the policies it has adopted, it is unsurprising that Ontario could not identify 

any examples of cases where it has exercised its discretion in favour of a sponsor.111 

D. CANADA AND ONTARIO OWE SPONSORS A DUTY OF FAIRNESS 

(i) Existence of a Duty of Fairness 

114. The Court of Appeal was correct in determining that Canada and Ontario owe 

sponsors a duty of procedural fairness.112  

115. As LeDain J. stated in Cardinal v. Kent Institution, “… there is a duty of 

procedural fairness lying on every public authority making an administrative decision 

which is not of a legislative nature and which affects the rights, privileges or interests of 

an individual.”113 

116. A general duty to act fairly will depend on the consideration of three factors: 

(a) the nature of the decision to be made by the administrative body; 

(b) the relationship existing between that body and the individual; and 

(c) the effect of that decision on the individual.114 

117. The Court of Appeal correctly concluded that a consideration of these factors 

suggests the existence of a duty of procedural fairness.115  Moreover, the finding that 

                                            

111 Helfand Transcript at pp. 11-12, qq. 37-42 , JRR, pp. 128-129. 
112 OCA Reasons at paras. 135-141, JRA, Vol. 1, p. 52. 
113 Cardinal v. Kent Institution, [1985] 2 S.C.R. 643 at p. 653. 
114 Knight v. Indian Head School Division No. 19, [1990] 1 S.C.R. 653 at para. 24. 



- 31 - 

 

there is a duty of procedural fairness is consistent with the Federal Court’s decisions in 

cases involving deposits and guarantees.116 

(1) Nature of the Decision 

118. First, the decision to recover a sponsorship debt from a sponsor is final and 

specific in nature.117  Once a decision is made to collect a sponsorship debt, the 

sponsor’s debt is automatically certified thirty days after default. The certificate is filed 

and registered in the Federal Court and, once registered, has the same force and effect 

as a judgment of that Court.118 

119. Contrary to Canada’s position, a duty of procedural fairness is not incompatible 

with the statutory scheme.119  Canada’s position is based entirely on its mistaken 

assumption that it does not exercise a discretion under s. 145(2).  It is also based on its 

flawed arguments relating to the financial management structures under the FAA.   

120. Canada’s argument that decisions about how to collect debts are policy decisions 

mischaracterizes the primary issue in this case. This case is not about how the 

Appellants decide to collect sponsorship debts.  The procedure for the collection of 

debts is set out in s. 146 (and not s. 145) of the IRPA, and allows a debt to be certified 

and registered with the Federal Court as if was a judgment of that court.  The 

Respondents do not dispute that after registration, the Appellants are free to apply 

standard procedures and practices to ensure effective collection. 

121. Rather, the primary issue in this case is an exercise of discretion under s. 145(2) 

and whether and to what extent the Appellants will seek to recover individual 

sponsorship debts.  In short, it is a decision that occurs prior to the completely separate 

decision of manner of collection.  This discretion is individualized, and requires a 

                                                                                                                                             

 

115 OCA Reasons at para. 137, JRA, Vol. 1, p. 52. 
116 For example, Kang v. Canada, supra; Uanseru v. Canada, supra; and Tsang v. Canada, supra. 
117 Knight v. Indian Head School Division No. 19, supra at para. 25-26. 
118 IRPA at s. 146. 
119 Canada’s Factum at paras. 110-113. 
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consideration of each sponsor’s circumstances.  Adoption of a rigid and inflexible policy 

that all debts are to be collected does not transform the exercise of the Appellants’ 

discretion into a policy decision.  It is merely an indication that the Appellants have 

fettered their discretion. 

(2) Relationship Between the Decision-Maker and the Individual 

122. Second, the relationship between the parties has a distinct public law character.  

The sponsors’ obligations are imposed by statute and enforced through government 

processes. As the Court of Appeal correctly recognized, there is a public interest in 

ensuring the proper use of delegated power by administrative bodies.120 

123. Moreover, the relationship between the Appellants and sponsors is one that 

involves significant information asymmetries.  Particularly in cases where there has 

been a relationship breakdown and the sponsor is no longer in contact with the 

sponsored person, sponsors will rely on the Appellants to notify them that the family 

member has applied for social assistance.121  These relationship breakdowns may only 

occur in a small percentage of family sponsorship cases. However, they are not 

uncommon in cases where there has been a default. In such cases, only the Appellants 

(and the estranged family member) will know that there has been an application for 

social assistance.  As is amply illustrated in cases like Zebaradami, a sponsored person 

may collect social assistance for years before being notified that there has been a 

default. 

124. Contrary to Ontario’s assertions, the nature of the relationship is not one that 

should be governed by contract law. This Court’s decision in Dunsmuir v. New 

Brunswick does not stand for the proposition that the mere existence of a contract 

results in the application of contract law, rather than public law, principles.  In Dunsmuir, 

the Court was attempting to reconcile the often incomprehensible distinction between 

contractual employees and public office holders.  The Court was careful to note that its 

                                            

120 OCA Reasons at para. 139, JRA, Vol. 1, p. 52; Knight v. Indian Head School Division No. 19, supra at 
para. 32. 
121 See for example, the cases of Dzihic and Zebaradami, the facts of which are summarized in Appendix 
“A”. 
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conclusion did not detract from the general duty of fairness owed by administrative 

decision makers, and was limited to the specific context of dismissal of public 

employees.122 

125. A public body cannot insulate itself from the requirements of administrative law 

merely by using contracts to implement its policies.  The proper approach is to ascertain 

whether the public body is acting in a predominantly commercial capacity.123  If the 

public body is acting in a predominantly commercial capacity, such as making decisions 

relating to the purchase of goods and services, then no duty of procedural fairness will 

attach.124 The suggestion that the Appellants were acting in a predominantly 

commercial capacity when the undertakings were signed, strains credulity.  

126. Canada’s characterization of the relationship between a sponsor and the Crown 

as analogous to that of a debtor and creditor is similarly misplaced and should be 

rejected.125  As noted above, the obligations, powers and enforcement processes are 

imposed by the provisions of the IRPA and the Regulations, and operate within the 

broader context of the immigration sponsorship scheme.  The public law character of 

the relationship is unmistakeable, and none of the indicia of a commercial debtor and 

creditor relationship exist in this case. 

127. Relying on Dunsmuir, Canada argues that creditor-debtor law “is sufficient to 

ensure there is recourse available to a debtor who seeks to challenge the imposition of 

the liability or the method of collection”.126  In support of this otherwise bald assertion, 

Canada refers to a provision of the Ontario Wages Act that places limits on garnishment 

of wages.127  A statutory limit on garnishment is clearly not analogous to the right, in 

Dunsmuir, to commence a wrongful dismissal action.  It also does not constitute a 

means through which sponsors can challenge their liability for the debt. 

                                            

122 Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190 at paras. 81-82. 
123 Devil's Gap Cottagers (1982) Ltd. v. Rat Portage Band No. 38B, [2008] F.C.J. No. 1018 (F.C.) at para. 
29. 
124 Irving Shipbuilding Inc. v. Canada (Attorney General), [2009] F.C.J. No. 449 (C.A.) at paras. 45-46. 
125 Canada’s Factum at paras. 114-117. 
126 Canada’s Factum at para. 115. 
127 Canada’s Factum at para. 116. 
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128. Under the former Act, the Appellants were required to recover sponsorship debts 

by commencing an action and proving the debt in the courts.128  By requiring the 

Appellants to recover sponsorship debts in the courts, the regime under the former Act 

envisioned and provided for a forum within which sponsors could make submissions 

regarding any unique and extraordinary circumstances that might militate for a reduction 

of the debt.  For example, in Manitoba v. Barkman and Manitoba v. Khaleghi-

Hashemian, the courts reduced considerably the quantum of the debts to account for 

delayed or inadequate notice of the sponsors’ defaults.129  While it may be argued that 

under the former Act, sponsors had recourse to other protections and remedies, the 

scheme under the IRPA, absent a public law duty of fairness, includes no such 

recourse. 

(3) Effect of the Decision on the Individual 

129. Third, the decision has serious implications for both sponsors and family 

members.  The debts incurred are often significant.  In the case of certain Respondents, 

the very reason for default was rooted in financial instability.130  In the case of 

individuals like Jatuff de Altamirano, whose default arose from her mother requiring 

costly institutional care following a sudden debilitating stroke, the decision to enforce or 

not enforce sponsorship debt may deter families from seeking necessary medical 

care.131  In cases such as El-Murr and Vossoughi, the decision may have an effect on 

whether and when women will be willing to flee abusive relationships.132 

130. The decision also has an impact on individual sponsors who may desire to 

sponsor other family members to come to Canada. Under s. 133(1)(h) of the new 

Regulations, an individual who is in default of a sponsorship undertaking is barred from 

sponsoring another family member. 

                                            

128 Immigration Act, supra at s. 118(2). 
129 Manitoba v. Barkman, [2007] M.J. No. 75 (Q.B.) at paras. 37-38; Manitoba v. Khaleghi-Hashemian, 
[2002] M.J. No. 12 (Q.B.) at para. 17. 
130 For example, Oleg Grankin. 
131 Jatuff de Altamirano Affidavit at paras. 14-19, JRA, Vol. 2, pp. 4-6. 
132 El-Murr Affidavit at paras. 6-8, JRA, Vol. 2, pp. 139; Vossoughi Affidavit at paras. 10-13, JRA, Vol. 3, 
p. 57. 
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(ii) Scope of the Duty of Fairness 

131. The concept of the duty of procedural fairness is eminently variable and its 

content is to be decided in the specific context of each case.133 

132. In Baker v. Canada, this Court set out five factors that should be considered in 

determining the scope of the duty of procedural fairness:  

(a) the nature of the decision being made and the procedures followed in 

making it; 

(b) the nature of the statutory scheme; 

(c) the importance of the decision to the individual affected; 

(d) the legitimate expectation of the individual challenging the decision; and 

(e) the choices of procedures made by the agency.134 

133. A consideration of the Baker factors in this case indicates that the Appellants 

owe a robust duty of fairness to sponsors. 

134. The nature of the decision is one that requires an administrative decision-maker 

to decide whether to enforce a debt arising from the default of a sponsorship 

undertaking.  While not necessarily adjudicative in nature, the decision imposes a stiff 

economic penalty on the sponsor.135  Moreover, the decision-making process may 

involve making credibility assessments, particularly in cases involving relationship 

breakdown.  Decision-makers may also need to consider and weigh evidence relating to 

a sponsor’s financial circumstances. 

135. While the statutory scheme is silent on procedures, this does not suggest that 

there is no duty of fairness; it is merely one factor to be considered.  In Baker, the grant 

of discretionary authority for humanitarian and compassionate applications was also 

                                            

133 Knight v. Indian Head School Division No. 19, supra at para. 46. 
134 Baker v. Canada, supra at paras. 23-27. 
135 Heynen v. .Yukon Territory, 2007 YKSC 49 at para. 71 (S.C.), reversed on other grounds, [2008] Y.J. 
No. 68 (B.C.C.A.) 
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silent on procedures, but this Court still found a duty of fairness.136  Similarly, in Co-

operative Housing Federation of Canada v. York (Regional Municipality), legislation 

requiring a municipality’s consent to the sale of a social housing project was also silent 

on procedures, but the Ontario Divisional Court found a duty of fairness.137  

136. The IRPA provides no right to appeal a decision made pursuant to s. 145(2).  As 

this Court noted in Baker, greater procedural protections will be required when no 

appeal procedure is provided within the statute.138 

137. Decisions relating to the enforcement of sponsorship debts are of great 

importance as they carry serious consequences for sponsors.  As noted above, once in 

default, the sponsor is barred from sponsoring any other person until the default is 

rectified.   

138. In addition, the sponsorship debts may total tens of thousands of dollars or more 

resulting in severe financial hardship to sponsors, particularly in cases where default 

occurred as a result of prior financial hardship or instability. Canada argues that 

because the interests are purely financial, sponsors do not deserve the benefit of 

procedural protections.139  However, the courts have recognized that the deprivation of 

purely economic interests may be of significant importance to an individual.140  As noted 

above, the objective of the enforcement provisions is to circumscribe abuse; it is not to 

punish individuals for circumstances that are beyond their control. 

139. A legitimate expectation arises when a public official leads persons to believe 

that a decision affecting their rights will not be taken without some form or hearing, 

procedure, or consultation. The doctrine is a part of the rules of procedural fairness and 

can create rights such as that to be consulted or to make representations.141  It is 

                                            

136 Baker v. Canada, supra 
137 Co-operative Housing Federation of Canada v. York (Regional Municipality), [2009] O.J. No. 696 at 
paras. 5 and 91-92 (Div. Ct.), leave to appeal dismissed, June 19, 2009 (C.A.). 
138 Baker v. Canada, supra at para. 24. 
139 Canada’s Factum at para. 124. 
140 Markwart v. Prince Albert (City), 2006 SKCA 122 at para. 28. 
141 Old St. Boniface v. Winnipeg, [1990] 3 S.C.R. 1170 at paras. 73-74; Reference Re: Canada 
Assistance Plan (B.C.), [1991] 2 S.C.R. 525 at paras. 58-59. 
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reasonable for sponsors to expect that they will be notified and given an opportunity to 

rectify any default, explain the circumstances of the default, and be made aware of it 

before any action is taken.  This applies a fortiori to those sponsors who signed 

undertakings under the old Act, which provided an opportunity to be heard by requiring 

the Appellants to prove the debts in a court of law.  It is clear from the RIAS that notice, 

the opportunity to rectify and the possibility that the Appellants will not enforce 

sponsorship debts were contemplated by Parliament when it enacted these provisions 

of the IRPA.142   

140. Ontario’s own policies give rise to a legitimate expectation on the part of 

sponsors that their circumstances will be considered.  According to an Ontario policy 

directive, recovery will not be pursued where sponsors are, inter alia, incapacitated and 

unable to pay, victims of domestic violence or abuse, bankrupt, receiving social 

assistance, below the Low Income Cut Off, or have other “documented extraordinary 

circumstances”.143 Clearly, it would not be possible to determine if a sponsor meets 

these criteria without providing the sponsor with an opportunity to explain his or her 

individual circumstances. 

141. Ontario’s choice of procedures did not initially provide that sponsors would be 

given notice of default.  Current procedures, however, provide that such notice will be 

given and sponsors will be given an opportunity to provide information on their financial 

circumstances.  While this may not be a proper exercise of Ontario’s discretion, as 

submitted above, it is nevertheless an acknowledgement by Ontario that notice must be 

given in a timely fashion and sponsors should be given an opportunity to present 

information regarding their individual circumstances.   

142. The Court of Appeal reviewed all of these factors and correctly concluded that, at 

a minimum, Ontario has (a) an obligation to provide sponsors with a process for 

explaining their own and their sponsored relative’s relevant personal and financial 

                                            

142 Regulatory Impact Analysis Statement, SOR/2002-227 at p. 255, Canada’s Book of Authorities, Vol. I, 
Tab 42, p. 320 
143 Joint ODSP and Ontario Works Program Policy Bulletin – Sponsorship Debt Calculation and Recovery 
Process dated August 30, 2005, Exhibit “8” to Helfand Affidavit, JRA, Vol. 7, pp. 103-104. 
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circumstances; (b) an obligation to consider those circumstances; and (c) an obligation 

to inform any sponsor who makes submissions that their submissions have been 

considered and of the decision that was made.144  The Court of Appeal recognized that 

the opportunity to make representations and to be heard is a basic element of natural 

justice.145   

143. While the Court of Appeal declined to impose a requirement that the Appellants 

provide prompt notice of default and reasons for deciding to enforce a debt, the 

Respondents invite this Court to provide guidance on these issues.  

144. In the Respondents’ view, the duty of procedural fairness in this case must 

include a duty to provide prompt notice of default.  This Court has held that even in the 

absence of an express statutory requirement, notice must be given and be reasonable 

in the circumstances where property rights and interests may be affected.146 Given the 

information asymmetries, discussed above, sponsors may not learn of a default until 

years after the sponsored person started collecting social assistance payments and 

therefore have no opportunity to remedy the default.  Canada’s own statement in the 

RIAS that immigration officials will contact sponsors “to ensure that the default is 

promptly remedied” supports a duty to give prompt notice of default.  The pre-IRPA 

case law from Manitoba amply illustrates the importance of providing prompt notice and 

an opportunity to correct the default.147 In R. v. Manalang, Justice Menzies of the 

Manitoba Queen’s Bench stated: “Upon granting social services to someone who has 

been sponsored into Canada, there is an obligation on the funding authority to advise 

the sponsor of the application for social assistance.”148 

145. The Respondents are also of the view that there should be a duty to provide 

reasons when deciding to enforce a sponsorship debt.  As this Court noted in Baker, 

reasons foster better decision-making and allow the parties to see that the applicable 

                                            

144 OCA Reasons at para. 11, JRA, Vol. 1, p. 11. 
145 Lakeside Colony of Hutterian Brethren v. Hofer, [1992] 3 S.C.R. 165 at para. 79. 
146 Homex Realty & Development Co. v. Wyoming (Village), [1980] 2 S.C.R. 1011 at 1024-1026. 
147 Manitoba v. Barkman, supra at paras. 37-38; Manitoba v. Khaleghi-Hashemian, supra at para. 17. 
148 R. v. Manalang, [2006] M.J. No. 35 (Q.B.) at para. 16. 
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issues have been carefully considered.149  A requirement that Ontario provide reasons 

when exercising its discretion under s. 145(2) to enforce sponsorship debts would also 

be consistent with the requirement of reasons for decisions under s. 145 to forfeit 

deposits and guarantees.150 

146. As the Court of Appeal’s decision requires Ontario to create a process within 

which it can consider the circumstances of sponsors, it declined to consider whether the 

procedural fairness rights of the Respondents have been breached.  The facts of each 

of the Respondents’ cases, set out in Appendix “A”, clearly indicate that Ontario 

breached its duty of procedural fairness by failing to provide prompt notice, a 

meaningful opportunity to be heard and reasons for its decisions to enforce the 

Respondents’ sponsorship debts. 

E. CONCLUSION 

147. The Court of Appeal was correct in determining that the Appellants exercise a 

discretion under s. 145(2) that requires them to consider a sponsor’s circumstances 

before deciding to enforce a sponsorship debt.  Such an interpretation of s. 145 is 

consistent not only with the plain meaning of that provision, but also with the overall 

statutory scheme.  In her address to the House of Commons, Minister Caplan made 

clear that the purpose of the IRPA was to serve a dual mandate: to circumscribe abuse 

of the system while still maintaining the humanitarian traditions of Canada’s immigration 

scheme. The Court of Appeal correctly recognized that interpreting s. 145(2) as 

conferring a discretion strikes an appropriate balance between these goals.  The 

circumstances that may justify an exercise of discretion in a sponsor’s favour will not 

exist in the majority of cases. It will not, as is suggested by Canada, lead to the financial 

ruin of the state.  

148. Contrary to what is suggested by the submissions of the Appellants, this case is 

not and has never been about sponsors getting a free ride. Rather it is about finding the 

proper balance between accountability and compassion. These cases are about 

                                            

149 Baker v. Canada, supra at para. 39. 
150 Uanseru v. Canada, supra at para. 30. 
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individuals and their families who, in good faith, applied to be reunited. All had the 

genuine intention of complying with their obligations. But intervening events made this 

impossible. The Respondents merely ask that the Appellants properly exercise the 

discretion that was granted to them under s. 145(2) of the IRPA, and consider their 

circumstances in the context of the overall statutory scheme.  When one considers the 

factual circumstances of the Respondents, and the Appellants’ demands for strict 

enforcement, one is inevitably led to one inescapable conclusion: Parliament could not 

have intended such an unjust result.  

PART IV - SUBMISSIONS CONCERNING COSTS 

149. The Respondents request their costs of this appeal, calculated in accordance 

with established jurisprudence permitting costs to pro bono counsel. 

PART V - ORDER REQUESTED 

150. The Respondents request that this appeal be dismissed, with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 7th day of October, 2010. 

   

Lorne Waldman 
(Counsel to Nezad Dzihic) 

 Lucas E. Lung 
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(Counsel to Rania El-Murr and 
Hamid Zebaradami) 

 Lisa Loader 

(Counsel to Pritpal Singh Mavi, Maria 
Cristina Jatuff de Altamirano, Oleg 
Grankin, Raymond Hince and Homa 
Vossoughi) 
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PART VII - STATUTES RELIED ON 

 

Immigration Act, R.S.C. 1985, c. I-2 [Repealed];  

Immigration objectives 

3. It is hereby declared that Canadian 
immigration policy and the rules and regulations 
made under this Act shall be designed and 
administered in such a manner as to promote the 
domestic and international interests of Canada 
recognizing the need 

[…] 

(c) to facilitate the reunion in Canada of Canadian 
citizens and permanent residents with their close 
relatives from abroad; 

[…] 

(g) to fulfil Canada's international legal 
obligations with respect to refugees and to uphold 
its humanitarian tradition with respect to the 
displaced and the persecuted; 

Objectifs en matière d'immigration 

3. La politique canadienne d'immigration ainsi 
que les règles et règlements pris en vertu de la 
présente loi visent, dans leur conception et leur 
mise en oeuvre, à promouvoir les intérêts du pays 
sur les plans intérieur et international et 
reconnaissent la nécessité: 

[…] 

(c) de faciliter la réunion au Canada des citoyens 
canadiens et résidents permanents avec leurs 
proches parents de l'étranger; 

[…] 

g) de remplir, envers les réfugiés, les obligations 
imposées au Canada par le droit international et 
de continuer à faire honneur à la tradition 
humanitaire du pays à l'endroit des personnes 
déplacées ou persécutées; 

Regulations 

114. (1) The Governor in Council may make 
regulations 

[…] 

(y) prescribing the manner in which immigration 
officers shall carry out their duties and exercise 
their powers, whether in Canada or elsewhere; 

[…] 

(ii.2) prescribing the classes of immigrants in 
respect of which landing shall be granted subject 
to terms and conditions, and prescribing those 
terms and conditions; 

Règlements 

114. (1) Le gouverneur en conseil peut, par 
règlement: 

[…] 

y) régir la manière dont les agents d'immigration 
doivent remplir leurs fonctions et exercer leurs 
pouvoirs au Canada ou à l'étranger; 

[…] 

ii.2) préciser les catégories d'immigrants à l'égard 
desquelles il est obligatoire d'imposer des 
conditions au droit d'établissement, ainsi que la 
nature de ces conditions; 

Powers of Minister Pouvoirs du ministre 
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115. The Minister may, by order, 

(a) establish such forms as the Minister deems 
necessary for the purposes of the administration 
of this Act, other than forms relating to claims, 
appeals and applications before the Refugee 
Division or the Appeal Division; 

115. Le ministre peut, par arrêté: 

a) établir les formulaires qu'il juge nécessaires 
pour l'application de la présente loi, à l'exception 
de ceux qui ont trait aux revendications, aux 
appels et aux demandes présentés devant la 
section du statut ou la section d'appel; 

Assignment of undertakings to provinces 

118. (1) Where any person or organization gives 
an undertaking to the Minister to assist any 
immigrant in becoming successfully established 
in Canada, that undertaking may by notice in 
writing be assigned by the Minister to Her 
Majesty in right of any province. 

Recovery for breach of undertaking 

(2) Any payments of a prescribed nature made 
directly or indirectly to an immigrant that result 
from a breach of an undertaking referred to in 
subsection (1) may be recovered from the person 
or organization that gave the undertaking in any 
court of competent jurisdiction as a debt due to 
Her Majesty in right of Canada or in right of the 
province to which the undertaking is assigned. 

Debt due to Crown 

(3) All costs incurred by Her Majesty for which 
any person is liable under this Act and all fines, 
court costs and administration fees imposed on or 
finally assessed against any person under this Act 
may be recovered as a debt due to Her Majesty. 

Cession d'engagements 

118. (1) Si une personne ou un groupe s'engage 
auprès de lui à aider un immigrant à réussir son 
installation au Canada, le ministre peut, par avis 
écrit, céder à Sa Majesté du chef d'une province 
les droits découlant de l'engagement. 

Rupture d'engagement 

(2) Les montants réglementaires versés 
directement ou indirectement à l'immigrant, par 
suite d'une rupture de l'engagement visé au 
paragraphe (1), peuvent être recouvrés, devant 
tout tribunal compétent, auprès de la personne ou 
du groupe qui a pris l'engagement, à titre de 
créances de Sa Majesté du chef du Canada ou de 
la province à qui la cession a été faite. 

Créances de la Couronne 

(3) Les frais supportés par Sa Majesté à la place 
de celui à qui ils incombent aux termes de la 
présente loi ainsi que les amendes, les frais de 
justice et les frais administratifs imposés ou 
imputés définitivement peuvent être recouvrés à 
titre de créances de Sa Majesté. 

 

 

Immigration and Refugee Protection Act, S.C. 2001, c. 27 

Act includes regulations 

2. (2) Unless otherwise indicated, references in 
this Act to “this Act” include regulations made 
under it. 

Terminologie 

2. (2) Sauf disposition contraire de la présente loi, 
toute mention de celle-ci vaut également mention 
des règlements pris sous son régime. 
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Objectives - immigration 

3. (1) The objectives of this Act with respect to 
immigration are 

[…] 

(d) to see that families are reunited in Canada; 

(e) to promote the successful integration of 
permanent residents into Canada, while 
recognizing that integration involves mutual 
obligations for new immigrants and Canadian 
society; 

[…] 

(j) to work in cooperation with the provinces to 
secure better recognition of the foreign 
credentials of permanent residents and their more 
rapid integration into society. 

[…] 

Application 

(3) This Act is to be construed and applied in a 
manner that 

[…] 

(f) complies with international human rights 
instruments to which Canada is signatory. 

Objet en matière d'immigration 

3. (1) En matière d'immigration, la présente loi a 
pour objet: 

[…] 

(d) de veiller à la réunification des familles au 
Canada; 

(e) de promouvoir l'intégration des résidents 
permanents au Canada, compte tenu du fait que 
cette intégration suppose des obligations pour les 
nouveaux arrivants et pour la société canadienne; 

[…] 

(j) de veiller, de concert avec les provinces, à 
aider les résidents permanents à mieux faire 
reconnaître leurs titres de compétence et à 
s'intégrer plus rapidement à la société. 

[…] 

Interprétation et mise en oeuvre 

(3) L'interprétation et la mise en oeuvre de la 
présente loi doivent avoir pour effet: 

[…] 

(f) de se conformer aux instruments 
internationaux portant sur les droits de l'homme 
dont le Canada est signataire. 

Regulations 

5. (1) Except as otherwise provided, the Governor 
in Council may make any regulation that is 
referred to in this Act or that prescribes any 
matter whose prescription is referred to in this 
Act. 

Règlements 

5. (1) Le gouverneur en conseil peut, sous réserve 
des autres dispositions de la présente loi, prendre 
les règlements d’application de la présente loi et 
toute autre mesure d’ordre réglementaire qu’elle 
prévoit. 

Family reunification 

12. (1) A foreign national may be selected as a 
member of the family class on the basis of their 
relationship as the spouse, common-law partner, 

Regroupement familial 

12. (1) La sélection des étrangers de la catégorie 
« regroupement familial » se fait en fonction de la 
relation qu’ils ont avec un citoyen canadien ou un 
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child, parent or other prescribed family member 
of a Canadian citizen or permanent resident. 

Economic immigration 

(2) A foreign national may be selected as a 
member of the economic class on the basis of 
their ability to become economically established 
in Canada. 

Refugees 

(3) A foreign national, inside or outside Canada, 
may be selected as a person who under this Act is 
a Convention refugee or as a person in similar 
circumstances, taking into account Canada’s 
humanitarian tradition with respect to the 
displaced and the persecuted. 

résident permanent, à titre d’époux, de conjoint 
de fait, d’enfant ou de père ou mère ou à titre 
d’autre membre de la famille prévu par 
règlement. 

Immigration économique 

(2) La sélection des étrangers de la catégorie « 
immigration économique » se fait en fonction de 
leur capacité à réussir leur établissement 
économique au Canada. 

Réfugiés 

(3) La sélection de l’étranger, qu’il soit au 
Canada ou non, s’effectue, conformément à la 
tradition humanitaire du Canada à l’égard des 
personnes déplacées ou persécutées, selon qu’il a 
la qualité, au titre de la présente loi, de réfugié ou 
de personne en situation semblable. 

Right to sponsor family member 

13. (1) A Canadian citizen or permanent resident 
may, subject to the regulations, sponsor a foreign 
national who is a member of the family class. 

[…] 

Obligation 

(3) An undertaking relating to sponsorship is 
binding on the person who gives it. 

Droit au parrainage : individus 

13. (1) Tout citoyen canadien et tout résident 
permanent peuvent, sous réserve des règlements, 
parrainer l’étranger de la catégorie « 
regroupement familial ». 

[…] 

Obligation 

(3) L’engagement de parrainage lie le répondant. 

 

Regulations 

14. (1) The regulations may provide for any 
matter relating to the application of this Division, 
and may define, for the purposes of this Act, the 
terms used in this Division.  

Regulations 

(2) The regulations may prescribe, and govern 
any matter relating to, classes of permanent 
residents or foreign nationals, including the 
classes referred to in section 12, and may include 
provisions respecting 

Application générale 

14. (1) Les règlements régissent l’application de 
la présente section et définissent, pour 
l’application de la présente loi, les termes qui y 
sont employés.  

Sélection et formalités 

(2) Ils établissent et régissent les catégories de 
résidents permanents ou d’étrangers, dont celles 
visées à l’article 12, et portent notamment sur : 

a) les critères applicables aux diverses catégories, 
et les méthodes ou, le cas échéant, les grilles 
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(a) selection criteria, the weight, if any, to be 
given to all or some of those criteria, the 
procedures to be followed in evaluating all or 
some of those criteria and the circumstances in 
which an officer may substitute for those criteria 
their evaluation of the likelihood of a foreign 
national’s ability to become economically 
established in Canada;  

(b) applications for visas and other documents 
and their issuance or refusal, with respect to 
foreign nationals and their family members;  

(c) the number of applications that may be 
processed or approved in a year, the number of 
visas and other documents that may be issued in a 
year, and the measures to be taken when that 
number is exceeded;  

(d) conditions that may or must be imposed, 
varied or cancelled, individually or by class, on 
permanent residents and foreign nationals;  

(e) sponsorships, undertakings, and penalties for 
failure to comply with undertakings;  

(f) deposits or guarantees of the performance of 
obligations under this Act that are to be given by 
any person to the Minister; and  

(g) any matter for which a recommendation to the 
Minister or a decision may or must be made by a 
designated person, institution or organization 
with respect to a foreign national or sponsor. 

 

d’appréciation et de pondération de tout ou partie 
de ces critères, ainsi que les cas où l’agent peut 
substituer aux critères son appréciation de la 
capacité de l’étranger à réussir son établissement 
économique au Canada;  

b) la demande, la délivrance et le refus de 
délivrance de visas et autres documents pour les 
étrangers et les membres de leur famille;  

c) le nombre de demandes à traiter et dont il peut 
être disposé et celui de visas ou autres documents 
à accorder par an, ainsi que les mesures à prendre 
en cas de dépassement;  

d) les conditions qui peuvent ou doivent être, 
quant aux résidents permanents et aux étrangers, 
imposées, modifiées ou levées, individuellement 
ou par catégorie;  

e) le parrainage, les engagements, ainsi que la 
sanction de leur inobservation;  

f) les garanties à remettre au ministre pour le 
respect des obligations découlant de la présente 
loi;  

g) les affaires sur lesquelles les personnes ou 
organismes désignés devront ou pourront statuer 
ou faire des recommandations au ministre sur les 
étrangers ou les répondants. 

 

Humanitarian and compassionate considerations 
— request of foreign national 

25. (1) The Minister must, on request of a foreign 
national in Canada who is inadmissible or who 
does not meet the requirements of this Act, and 
may, on request of a foreign national outside 
Canada, examine the circumstances concerning 
the foreign national and may grant the foreign 
national permanent resident status or an 
exemption from any applicable criteria or 
obligations of this Act if the Minister is of the 
opinion that it is justified by humanitarian and 
compassionate considerations relating to the 
foreign national, taking into account the best 

Séjour pour motif d’ordre humanitaire à la 
demande de l’étranger 

25. (1) Le ministre doit, sur demande d’un 
étranger se trouvant au Canada qui est interdit de 
territoire ou qui ne se conforme pas à la présente 
loi, et peut, sur demande d’un étranger se 
trouvant hors du Canada, étudier le cas de cet 
étranger; il peut lui octroyer le statut de résident 
permanent ou lever tout ou partie des critères et 
obligations applicables, s’il estime que des 
considérations d’ordre humanitaire relatives à 
l’étranger le justifient, compte tenu de l’intérêt 
supérieur de l’enfant directement touché. 
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interests of a child directly affected. 

 

 

Preparation of report 

44. (1) An officer who is of the opinion that a 
permanent resident or a foreign national who is in 
Canada is inadmissible may prepare a report 
setting out the relevant facts, which report shall 
be transmitted to the Minister.  

Referral or removal order 

(2) If the Minister is of the opinion that the report 
is well-founded, the Minister may refer the report 
to the Immigration Division for an admissibility 
hearing, except in the case of a permanent 
resident who is inadmissible solely on the 
grounds that they have failed to comply with the 
residency obligation under section 28 and except, 
in the circumstances prescribed by the 
regulations, in the case of a foreign national. In 
those cases, the Minister may make a removal 
order. 

Conditions 

(3) An officer or the Immigration Division may 
impose any conditions, including the payment of 
a deposit or the posting of a guarantee for 
compliance with the conditions, that the officer or 
the Division considers necessary on a permanent 
resident or a foreign national who is the subject of 
a report, an admissibility hearing or, being in 
Canada, a removal order. 

 

Rapport d’interdiction de territoire 

44. (1) S’il estime que le résident permanent ou 
l’étranger qui se trouve au Canada est interdit de 
territoire, l’agent peut établir un rapport 
circonstancié, qu’il transmet au ministre.  

Suivi 

(2) S’il estime le rapport bien fondé, le ministre 
peut déférer l’affaire à la Section de 
l’immigration pour enquête, sauf s’il s’agit d’un 
résident permanent interdit de territoire pour le 
seul motif qu’il n’a pas respecté l’obligation de 
résidence ou, dans les circonstances visées par les 
règlements, d’un étranger; il peut alors prendre 
une mesure de renvoi. 

Conditions 

(3) L’agent ou la Section de l’immigration peut 
imposer les conditions qu’il estime nécessaires, 
notamment la remise d’une garantie d’exécution, 
au résident permanent ou à l’étranger qui fait 
l’objet d’un rapport ou d’une enquête ou, étant au 
Canada, d’une mesure de renvoi. 

 

Release — officer 

56. An officer may order the release from 
detention of a permanent resident or a foreign 
national before the first detention review by the 
Immigration Division if the officer is of the 
opinion that the reasons for the detention no 
longer exist. The officer may impose any 
conditions, including the payment of a deposit or 
the posting of a guarantee for compliance with 
the conditions, that the officer considers 
necessary. 

Mise en liberté 

56. L’agent peut mettre le résident permanent ou 
l’étranger en liberté avant le premier contrôle de 
la détention par la section s’il estime que les 
motifs de détention n’existent plus; il peut assortir 
la mise en liberté des conditions qu’il estime 
nécessaires, notamment la remise d’une garantie. 
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Humanitarian and compassionate considerations 

65. In an appeal under subsection 63(1) or (2) 
respecting an application based on membership in 
the family class, the Immigration Appeal Division 
may not consider humanitarian and 
compassionate considerations unless it has 
decided that the foreign national is a member of 
the family class and that their sponsor is a 
sponsor within the meaning of the regulations. 

 

Motifs d’ordre humanitaires 

65. Dans le cas de l’appel visé aux paragraphes 
63(1) ou (2) d’une décision portant sur une 
demande au titre du regroupement familial, les 
motifs d’ordre humanitaire ne peuvent être pris en 
considération que s’il a été statué que l’étranger 
fait bien partie de cette catégorie et que le 
répondant a bien la qualité réglementaire. 

 

Appeal allowed 

67. (1) To allow an appeal, the Immigration 
Appeal Division must be satisfied that, at the time 
that the appeal is disposed of,  

(a) the decision appealed is wrong in law or fact 
or mixed law and fact;  

(b) a principle of natural justice has not been 
observed; or  

(c) other than in the case of an appeal by the 
Minister, taking into account the best interests of 
a child directly affected by the decision, sufficient 
humanitarian and compassionate considerations 
warrant special relief in light of all the 
circumstances of the case. 

 

Fondement de l’appel 

67. (1) Il est fait droit à l’appel sur preuve qu’au 
moment où il en est disposé :  

a) la décision attaquée est erronée en droit, en fait 
ou en droit et en fait;  

b) il y a eu manquement à un principe de justice 
naturelle;  

c) sauf dans le cas de l’appel du ministre, il y a — 
compte tenu de l’intérêt supérieur de l’enfant 
directement touché — des motifs d’ordre 
humanitaire justifiant, vu les autres circonstances 
de l’affaire, la prise de mesures spéciales. 

 

Contravention of Act 

124. (1) Every person commits an offence who  

(a) contravenes a provision of this Act for which 
a penalty is not specifically provided or fails to 
comply with a condition or obligation imposed 
under this Act;  

(b) escapes or attempts to escape from lawful 
custody or detention under this Act; or  

(c) employs a foreign national in a capacity in 
which the foreign national is not authorized under 
this Act to be employed.  

Deemed knowledge 

(2) For the purposes of paragraph (1)(c), a person 
who fails to exercise due diligence to determine 

Infraction générale 

124. (1) Commet une infraction quiconque :  

a) contrevient à une disposition de la présente loi 
pour laquelle aucune peine n’est spécifiquement 
prévue ou aux conditions ou obligations imposées 
sous son régime;  

b) échappe ou tente d’échapper à sa détention;  

c) engage un étranger qui n’est pas autorisé en 
vertu de la présente loi à occuper cet emploi.  

Présomption 

(2) Quiconque engage la personne visée à l’alinéa 
(1)c) sans avoir pris les mesures voulues pour 
connaître sa situation est réputé savoir qu’elle 
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whether employment is authorized under this Act 
is deemed to know that it is not authorized. 

Due diligence defence 

(3) A person referred to in subsection 148(1) shall 
not be found guilty of an offence under paragraph 
(1)(a) if it is established that they exercised all 
due diligence to prevent the commission of the 
offence. 

 

n’était pas autorisée à occuper l’emploi. 

Disculpation 

(3) Est disculpée de l’infraction visée à l’alinéa 
(1)a) la personne visée au paragraphe 148(1) qui 
établit qu’elle a pris toutes les mesures voulues 
pour en prévenir la perpétration. 

 

Debts due 

145.  

Debts due - sponsors 

(2) Subject to any federal-provincial agreement, 
an amount that a sponsor is required to pay under 
the terms of an undertaking is payable on demand 
to Her Majesty in right of Canada and Her 
Majesty in right of the province concerned and 
may be recovered by Her Majesty in either or 
both of those rights. 

Créances 

145.  

Créance: répondants 

(2) Sous réserve de tout accord fédéro-provincial, 
le montant que le répondant s'est engagé à payer 
au titre d'un engagement est payable sur demande 
et constitue une créance de Sa Majesté du chef du 
Canada et de Sa Majesté du chef de la province 
que l'une ou l'autre, ou les deux, peut recouvrer. 

Certificates 

146. (1) An amount or part of an amount payable 
under this Act that has not been paid may be 
certified by the Minister  

(a) without delay, if the Minister is of the opinion 
that the person liable for that amount is 
attempting to avoid payment; and  

(b) in any other case, on the expiration of 30 days 
after the default.  

Judgments 

(2) The certificate is to be filed and registered in 
the Federal Court and, when registered, has the 
same force and effect, and all proceedings may be 
taken, as if the certificate were a judgment 
obtained in the Court for a debt of the amount 
specified in the certificate plus interest to the day 
of payment. 

Costs 

(3) The costs of registering the certificate are 

Certificat 

146. (1) Le montant de tout ou partie d’une 
somme payable au titre de la présente loi et en 
souffrance peut être constaté par certificat du 
ministre sans délai, s’il est d’avis que le débiteur 
tente d’éluder le paiement, sinon, trente jours 
francs après le défaut.  

Jugement 

(2) Le certificat est déposé et enregistré à la Cour 
fédérale et est dès lors assimilé à un jugement de 
cette juridiction pour une dette du montant qui y 
est spécifié, majoré des intérêts prévus par la 
présente loi jusqu’à la date du paiement. 

Frais 

(3) Les frais engagés pour l’enregistrement sont 
recouvrables de la même manière que s’ils 
avaient été eux-mêmes constatés par le certificat. 
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recoverable in the same manner as if they had 
been included in the certificate. 

 

 

Immigration and Refugee Protection Regulations, SOR/2002-227 

Sponsor 

130. (1) Subject to subsection (2), a sponsor, for 
the purpose of sponsoring a foreign national who 
makes an application for a permanent resident 
visa as a member of the family class or an 
application to remain in Canada as a member of 
the spouse or common-law partner in Canada 
class under subsection 13(1) of the Act, must be a 
Canadian citizen or permanent resident who 

(a) is at least 18 years of age; 

(b) resides in Canada; and 

(c) has filed a sponsorship application in respect 
of a member of the family class or the spouse or 
common-law partner in Canada class in 
accordance with section 10. 

Sponsor not residing in Canada 

(2) A sponsor who is a Canadian citizen and does 
not reside in Canada may sponsor an application 
referred to in subsection (1) by their spouse, 
common-law partner, conjugal partner or 
dependent child who has no dependent children if 
the sponsor will reside in Canada when the 
applicant becomes a permanent resident. 

Qualité de répondant 

130. (1) Sous réserve du paragraphe (2), a qualité 
de répondant pour le parrainage d'un étranger qui 
présente une demande de visa de résident 
permanent au titre de la catégorie du 
regroupement familial ou une demande de séjour 
au Canada au titre de la catégorie des époux ou 
conjoints de fait au Canada aux termes du 
paragraphe 13(1) de la Loi, le citoyen canadien 
ou résident permanent qui, à la fois: 

(a) est âgé d'au moins dix-huit ans; 

(b) réside au Canada; 

(c) a déposé une demande de parrainage pour le 
compte d'une personne appartenant à la catégorie 
du regroupement familial ou à celle des époux ou 
conjoints de fait au Canada conformément à 
l'article 10. 

Répondant ne résidant pas au Canada 

(2) Le citoyen canadien qui ne réside pas au 
Canada peut parrainer une demande visée au 
paragraphe (1) faite par son époux, son conjoint 
de fait, son partenaire conjugal ou son enfant à 
charge qui n'a pas d'enfant à charge à condition 
de résider au Canada au moment où le demandeur 
deviendra résident permanent. 

Sponsorship undertaking 

131. The sponsor's undertaking shall be given 

(a) to the Minister; or 

(b) if the sponsor resides in a province that has 
entered into an agreement referred to in 

Engagement de parrainage 

131. L'engagement de parrainage est pris, selon le 
cas: 

(a) envers le ministre; 

(b) si la province de résidence du répondant a 
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subsection 8(1) of the Act that enables the 
province to determine and apply financial criteria 
with respect to sponsorship and the 
administration of sponsorship undertakings, to the 
competent authority of the province. 

conclu avec le ministre, en vertu du paragraphe 
8(1) de la Loi, un accord l'habilitant à établir et à 
mettre en oeuvre les normes financières 
applicables à un tel engagement et à en assurer le 
suivi, envers les autorités compétentes de la 
province. 

Undertaking – duration 

132. (1) Subject to subsection (2), the sponsor's 
undertaking obliges the sponsor to reimburse Her 
Majesty in right of Canada or a province for 
every benefit provided as social assistance to or 
on behalf of the sponsored foreign national and 
their family members during the period 

(a) beginning 

(i) if the foreign national enters Canada with a 
temporary resident permit, on the day of that 
entry, 

(ii) if the foreign national is in Canada, on the day 
on which the foreign national obtains a temporary 
resident permit following an application to 
remain in Canada as a permanent resident, and 

(iii) in any other case, on the day on which the 
foreign national becomes a permanent resident; 
and 

(b) ending 

(i) if the foreign national is the sponsor's spouse, 
common-law partner or conjugal partner, on the 
last day of the period of three years following the 
day on which the foreign national becomes a 
permanent resident, 

(ii) if the foreign national is a dependent child of 
the sponsor or of the sponsor's spouse, common-
law partner or conjugal partner or is a person 
referred to in paragraph 117(1)(g), and is less 
than 22 years of age when they become a 
permanent resident, on the earlier of 

(A) the last day of the period of 10 years 
following the day on which the foreign national 

Engagement: durée 

132. (1) Sous réserve du paragraphe (2), le 
répondant s'engage à rembourser à Sa Majesté du 
chef du Canada ou de la province en cause les 
prestations fournies à titre d'assistance sociale à 
l'étranger parrainé, ou pour son compte, ou aux 
membres de la famille de celui-ci, ou pour leur 
compte: 

(a) à compter, selon le cas: 

(i) si l'étranger parrainé est entré au Canada muni 
d'un permis de séjour temporaire, du jour de son 
entrée, 

(ii) si l'étranger parrainé est déjà au Canada, du 
jour où il obtient un permis de séjour temporaire à 
la suite d'une demande de séjour au Canada à titre 
de résident permanent, 

(iii) dans tout autre cas, de la date à laquelle 
l'étranger devient résident permanent; 

b) jusqu'à, selon le cas: 

(i) si l'étranger est l'époux, le conjoint de fait ou 
le partenaire conjugal du répondant, la date 
d'expiration de la période de trois ans suivant la 
date où il devient résident permanent, 

(ii) si l'étranger est l'enfant à charge du répondant 
ou de l'époux, du conjoint de fait ou du partenaire 
conjugal de ce dernier, ou est la personne visée à 
l'alinéa 117(1)g), et est âgé de moins de vingt- 
deux ans lorsqu'il devient résident permanent, 
celle des dates suivantes qui est antérieure à 
l'autre: 

(A) celle où expire la période de dix ans suivant 
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becomes a permanent resident, and 

(B) the day on which the foreign national reaches 
25 years of age, 

(iii) if the foreign national is a dependent child of 
the sponsor or of the sponsor's spouse, common-
law partner or conjugal partner and is 22 years of 
age or older when they become a permanent 
resident, on the last day of the period of three 
years following the day on which the foreign 
national becomes a permanent resident; and 

(iv) if the foreign national is a person other than a 
person referred to in subparagraph (i), (ii) or (iii), 
on the last day of the period of 10 years following 
the day on which the foreign national becomes a 
permanent resident. 

Undertaking to province - duration 

(2) In the case of an undertaking to a competent 
authority of a province referred to in paragraph 
131(b), the period referred to in subsection (1) 
shall end not later than 

(a) if the foreign national is a dependent child and 
is less than 22 years of age on the day on which 
they become a permanent resident, the later of 

(i) the day on which they reach 22 years of age, 
and 

(ii) the last day of the period of 10 years 
following the day they become a permanent 
resident; and 

(b) if the foreign national is a person other than a 
dependent child and is less than 22 years of age 
on the day on which they become a permanent 
resident, on the last day of the period of 10 years 
following the day on which the foreign national 
becomes a permanent resident. 

Undertaking to province - alternate duration 

(3) Notwithstanding subsection (2), the period 
referred to in subsection (1) shall end on the day 

la date où il devient résident permanent, 

(B) le jour où il atteint l'âge de vingt-cinq ans, 

(iii) si l'étranger est l'enfant à charge du répondant 
ou de l'époux, du conjoint de fait ou du partenaire 
conjugal de ce dernier et est âgé d'au moins vingt-
deux ans au moment où il devient résident 
permanent, la date d'expiration de la période de 
trois ans suivant la date où il devient résident 
permanent, 

(iv) si l'étranger n'est pas visé aux sous-alinéas 
(i), (ii) ou (iii), l'expiration de la période de dix 
ans suivant la date où il devient résident 
permanent. 

Durée de l'engagement: province 

(2) Dans le cas de l'engagement pris envers les 
autorités compétentes d'une province 
conformément à l'alinéa 131b), la période visée 
au paragraphe (1) prend fin au plus tard, selon le 
cas: 

(a) si l'étranger est un enfant à charge âgé de 
moins de vingt-deux ans au moment où il devient 
résident permanent, du dernier en date des 
événements suivants: 

(i) le jour où il atteint l'âge de vingt-deux ans, 

(ii) l'expiration de la période de dix ans suivant la 
date où l'étranger devient résident permanent; 

(b) dans tout autre cas, l'expiration de la période 
de dix ans suivant la date où il devient résident 
permanent. 

Durée subsidiaire: province 

(3) Malgré le paragraphe (2), la période prend fin 
le jour prévu par le droit provincial si ce jour 
survient avant celle des dates fixées au 
paragraphe (2) qui est postérieure à l'autre. 

Accord 
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provided for by the laws of the province if that 
day is earlier than the later of the days referred to 
in subsection (2). 

Agreement 

(4) Subject to paragraph 137(c), if the person is to 
be sponsored as a member of the family class or 
of the spouse or common-law partner in Canada 
class and is at least 22 years of age, or is less than 
22 years of age and is the sponsor's spouse, 
common-law partner or conjugal partner, the 
sponsor, the co-signer, if any, and the person 
must, before the sponsorship application is 
approved, enter into a written agreement that 
includes 

(a) a statement by the sponsor and the co-signer, 
if any, that they will provide for the basic 
requirements of the person and their 
accompanying family members during the 
applicable period referred to in subsection (1); 

(b) a declaration by the sponsor and the co-signer, 
if any, that their financial obligations do not 
prevent them from honouring their agreement 
with the person and their undertaking to the 
Minister in respect of the person's application; 
and 

(c) a statement by the person that they will make 
every reasonable effort to provide for their own 
basic requirements as well as those of their 
accompanying family members. 

Co-signature - undertaking 

(5) Subject to paragraph 137(c), the sponsor's 
undertaking may be co-signed by the spouse or 
common-law partner of the sponsor if the spouse 
or common-law partner meets the requirements 
set out in subsection 130(1), except paragraph 
130(1)(c), and those set out in subsection 133(1), 
except paragraph 133(1)(a), and, in that case, 

(a) the sponsor's income shall be calculated in 
accordance with paragraph 134(1)(b) or (c); and 

(4) Sous réserve de l'alinéa 137c), si le répondant 
parraine, au titre de la catégorie du regroupement 
familial ou de celle des époux ou conjoints de fait 
au Canada, une personne qui est âgée d'au moins 
vingt-deux ans ou qui, ayant moins de vingt-deux 
ans, est son époux, son conjoint de fait ou son 
partenaire conjugal, le répondant et le 
cosignataire, le cas échéant, doivent, avant que la 
demande de parrainage ne soit approuvée, 
conclure avec cette personne un accord écrit selon 
lequel, entre autres: 

(a) ils s'engagent à subvenir, pendant la période 
applicable visée au paragraphe (1), aux besoins 
fondamentaux de cette personne et des membres 
de sa famille qui l'accompagnent; 

(b) ils déclarent que leurs obligations financières 
ne les empêchent pas d'honorer l'accord en 
question et l'engagement qu'ils ont pris envers le 
ministre à l'égard de la demande de la personne; 

(c) la personne s'engage à faire tout son possible 
pour subvenir à ses besoins fondamentaux et à 
ceux des membres de sa famille qui 
l'accompagnent. 

Cosignataire - engagement 

(5) Sous réserve de l'alinéa 137c), l'engagement 
peut être cosigné par l'époux ou le conjoint de fait 
du répondant s'il satisfait aux critères prévus par 
le paragraphe 130(1), compte non tenu de l'alinéa 
130(1)c), et par le paragraphe 133(1), compte non 
tenu de l'alinéa 133(1)a), auquel cas: 

 

(a) le revenu du répondant est déterminé 
conformément aux alinéas 134(1)b) ou c); 

(b) le cosignataire et le répondant sont 
solidairement responsables des obligations 
prévues par l'engagement et de leur exécution. 
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(b) the co-signing spouse or common-law partner 
is jointly and severally or solidarily bound with 
the sponsor to perform the obligations in the 
undertaking and is jointly and severally or 
solidarily liable with the sponsor for any breach 
of those obligations. 

Requirements for sponsor 

133. (1) A sponsorship application shall only be 
approved by an officer if, on the day on which the 
application was filed and from that day until the 
day a decision is made with respect to the 
application, there is evidence that the sponsor 

(a) is a sponsor as described in section 130; 

(b) intends to fulfil the obligations in the 
sponsorship undertaking; 

(c) is not subject to a removal order; 

(d) is not detained in any penitentiary, jail, 
reformatory or prison; 

(e) has not been convicted under the Criminal 
Code of 

(i) an offence of a sexual nature, or an attempt or 
a threat to commit such an offence, against any 
person, or 

(ii) an offence that results in bodily harm, as 
defined in section 2 of the Criminal Code, to any 
of the following persons or an attempt or a threat 
to commit such an offence against any of the 
following persons, namely, 

(A) a relative of the sponsor, including a 
dependent child or other family member of the 
sponsor, 

(B) a relative of the sponsor's spouse or of the 
sponsor's common- law partner, including a 
dependent child or other family member of the 
sponsor's spouse or of the sponsor's common-law 
partner, or 

Exigences: répondant 

133. (1) L'agent n'accorde la demande de 
parrainage que sur preuve que, de la date du 
dépôt de la demande jusqu'à celle de la décision, 
le répondant, à la fois: 

(a) avait la qualité de répondant aux termes de 
l'article 130; 

(b) avait l'intention de remplir les obligations qu'il 
a prises dans son engagement; 

(c) n'a pas fait l'objet d'une mesure de renvoi; 

(d) n'a pas été détenu dans un pénitencier, une 
prison ou une maison de correction; 

(e) n'a pas été déclaré coupable, sous le régime du 
Code criminel: 

(i) d'une infraction d'ordre sexuel ou d'une 
tentative ou menace de commettre une telle 
infraction, à l'égard de quiconque, 

(ii) d'une infraction entraînant des lésions 
corporelles, au sens de l'article 2 de cette loi, ou 
d'une tentative ou menace de commettre une telle 
infraction, à l'égard de l'une ou l'autre des 
personnes suivantes: 

(A) un membre de sa parenté, notamment un 
enfant à sa charge ou un autre membre de sa 
famille, 

(B) un membre de la parenté de son époux ou de 
son conjoint de fait, notamment un enfant à 
charge ou un autre membre de la famille de son 
époux ou de son conjoint de fait, 

(C) son partenaire conjugal ou un membre de la 
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(C) the conjugal partner of the sponsor or a 
relative of that conjugal partner, including a 
dependent child or other family member of that 
conjugal partner; 

(f) has not been convicted outside Canada of an 
offence that, if committed in Canada, would 
constitute an offence referred to in paragraph (e); 

(g) subject to paragraph 137(c), is not in default 
of 

(i) any undertaking, or 

(ii) any support payment obligations ordered by a 
court; 

(h) is not in default in respect of the repayment of 
any debt referred to in subsection 145(1) of the 
Act payable to Her Majesty in right of Canada; 

(i) subject to paragraph 137(c), is not an 
undischarged bankrupt under the Bankruptcy and 
Insolvency Act; 

(j) if the sponsor resides 

(i) in a province other than a province referred to 
in paragraph 131(b), has a total income that is at 
least equal to the minimum necessary income, 
and 

(ii) in a province referred to in paragraph 131(b), 
is able, within the meaning of the laws of that 
province and as determined by the competent 
authority of that province, to fulfil the 
undertaking referred to in that paragraph; and 

(k) is not in receipt of social assistance for a 
reason other than disability. 

Exception - conviction in Canada 

(2) Despite paragraph (1)(e), a sponsorship 
application may not be refused 

(a) on the basis of a conviction in Canada in 
respect of which a pardon has been granted and 

parenté de celui-ci, notamment un enfant à charge 
ou un autre membre de la famille de ce partenaire 
conjugal; 

(f) n'a pas été déclaré coupable, dans un pays 
étranger, d'avoir commis un acte constituant une 
infraction dans ce pays et, au Canada, une 
infraction visée à l'alinéa e); 

(g) sous réserve de l'alinéa 137c), n'a pas manqué: 

(i) soit à un engagement de parrainage, 

(ii) soit à une obligation alimentaire imposée par 
un tribunal; 

(h) n'a pas été en défaut quant au remboursement 
d'une créance visée au paragraphe 145(1) de la 
Loi dont il est redevable à Sa Majesté du chef du 
Canada; 

(i) sous réserve de l'alinéa 137c), n'a pas été un 
failli non libéré aux termes de la Loi sur la faillite 
et l'insolvabilité; 

(j) dans le cas où il réside: 

(i) dans une province autre qu'une province visée 
à l'alinéa 131b), a eu un revenu total au moins 
égal à son revenu vital minimum, 

(ii) dans une province visée à l'alinéa 131b), a été 
en mesure, aux termes du droit provincial et de 
l'avis des autorités provinciales compétentes, de 
respecter l'engagement visé à cet alinéa; 

(k) n'a pas été bénéficiaire d'assistance sociale, 
sauf pour cause d'invalidité. 

Exception: déclaration de culpabilité au Canada 

(2) Malgré l'alinéa (1)e), la déclaration de 
culpabilité au Canada n'emporte pas rejet de la 
demande de parrainage dans les cas suivants: 

(a) la réhabilitation - sauf révocation ou nullité - a 
été octroyée au titre de la Loi sur le casier 
judiciaire ou un verdict d'acquittement a été rendu 
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has not ceased to have effect or been revoked 
under the Criminal Records Act, or in respect of 
which there has been a final determination of an 
acquittal; or 

(b) if a period of five years or more has elapsed 
since the completion of the sentence imposed for 
an offence in Canada referred to in paragraph 
(1)(e). 

Exception - conviction outside Canada 

(3) Despite paragraph (1)(f), a sponsorship 
application may not be refused 

(a) on the basis of a conviction outside Canada in 
respect of which there has been a final 
determination of an acquittal; or 

(b) if a period of five years or more has elapsed 
since the completion of the sentence imposed for 
an offence outside Canada referred to in that 
paragraph and the sponsor has demonstrated that 
they have been rehabilitated. 

Exception to minimum necessary income 

(4) Paragraph (1)(j) does not apply if the 
sponsored person is 

(a) the sponsor's spouse, common-law partner or 
conjugal partner and has no dependent children; 

(b) the sponsor's spouse, common-law partner or 
conjugal partner and has a dependent child who 
has no dependent children; or 

(c) a dependent child of the sponsor who has no 
dependent children or a person referred to in 
paragraph 117(1)(g). 

Adopted sponsor 

(5) A person who is adopted outside Canada and 
whose adoption is subsequently revoked by a 
foreign authority or by a court in Canada of 
competent jurisdiction may sponsor an 
application for a permanent resident visa that is 

en dernier ressort à l'égard de l'infraction; 

(b) le répondant a fini de purger sa peine au 
moins cinq ans avant le dépôt de la demande de 
parrainage. 

Exception: déclaration de culpabilité à l'extérieur 
du Canada 

(3) Malgré l'alinéa (1)f), la déclaration de 
culpabilité à l'extérieur du Canada n'emporte pas 
rejet de la demande de parrainage dans les cas 
suivants: 

(a) un verdict d'acquittement a été rendu en 
dernier ressort à l'égard de l'infraction; 

(b) le répondant a fini de purger sa peine au 
moins cinq ans avant le dépôt de la demande de 
parrainage et a justifié de sa réadaptation. 

Exception au revenu minimal 

(4) L'alinéa (1)j) ne s'applique pas dans le cas où 
le répondant parraine l'une ou plusieurs des 
personnes suivantes: 

(a) son époux, conjoint de fait ou partenaire 
conjugal, à condition que cette personne n'ait pas 
d'enfant à charge; 

(b) son époux, conjoint de fait ou partenaire 
conjugal, dans le cas où cette personne a un 
enfant à charge qui n'a pas d'enfant à charge; 

(c) son enfant à charge qui n'a pas lui-même 
d'enfant à charge ou une personne visée à l'alinéa 
117(1)g). 

Répondant adopté 

(5) La personne adoptée à l'étranger et dont 
l'adoption a été annulée par des autorités 
étrangères ou un tribunal canadien compétent ne 
peut parrainer la demande de visa de résident 
permanent présentée par une personne au titre de 
la catégorie du regroupement familial que si 
l'annulation de l'adoption n'a pas été obtenue dans 
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made by a member of the family class only if the 
revocation of the adoption was not obtained for 
the purpose of sponsoring that application. 

le but de pouvoir parrainer cette demande. 

 

Income calculation rules 

134. (1) For the purpose of subparagraph 
133(1)(j)(i), the total income of the sponsor shall 
be determined in accordance with the following 
rules: 

(a) the sponsor's income shall be calculated on the 
basis of the last notice of assessment, or an 
equivalent document, issued by the Minister of 
National Revenue in respect of the most recent 
taxation year preceding the date of filing of the 
sponsorship application; 

(b) if the sponsor produces a document referred to 
in paragraph (a), the sponsor's income is the 
income earned as reported in that document less 
the amounts referred to in subparagraphs (c)(i) to 
(v); 

(c) if the sponsor does not produce a document 
referred to in paragraph (a), or if the sponsor's 
income as calculated under paragraph (b) is less 
than their minimum necessary income, the 
sponsor's Canadian income for the 12-month 
period preceding the date of filing of the 
sponsorship application is the income earned by 
the sponsor not including 

(i) any provincial allowance received by the 
sponsor for a program of instruction or training, 

(ii) any social assistance received by the sponsor 
from a province, 

(iii) any financial assistance received by the 
sponsor from the Government of Canada under a 
resettlement assistance program, 

(iv) any amounts paid to the sponsor under the 
Employment Insurance Act, other than special 
benefits, 

(v) any monthly guaranteed income supplement 

Règles de calcul du revenu 

134. (1) Pour l'application du sous-alinéa 
133(1)j)(i), le revenu total du répondant est 
déterminé selon les règles suivantes: 

(a) le calcul du revenu se fait sur la base du 
dernier avis de cotisation qui lui a été délivré par 
le ministre du Revenu national avant la date de 
dépôt de la demande de parrainage, à l'égard de 
l'année d'imposition la plus récente, ou tout 
document équivalent délivré par celui-ci; 

(b) si le répondant produit un document visé à 
l'alinéa a), son revenu équivaut à la différence 
entre la somme indiquée sur ce document et les 
sommes visées aux sous-alinéas c)(i) à (v); 

(c) si le répondant ne produit pas de document 
visé à l'alinéa a) ou si son revenu calculé 
conformément à l'alinéa b) est inférieur à son 
revenu vital minimum, son revenu correspond à 
l'ensemble de ses revenus canadiens gagnés au 
cours des douze mois précédant la date du dépôt 
de la demande de parrainage, exclusion faite de 
ce qui suit: 

(i) les allocations provinciales reçues au titre de 
tout programme d'éducation ou de formation, 

(ii) toute somme reçue d'une province au titre de 
l'assistance sociale, 

(iii) toute somme reçue du gouvernement du 
Canada dans le cadre d'un programme d'aide pour 
la réinstallation, 

(iv) les sommes, autres que les prestations 
spéciales, reçues au titre de la Loi sur l'assurance-
emploi, 

(v) tout supplément de revenu mensuel garanti 
reçu au titre de la Loi sur la sécurité de la 
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paid to the sponsor under the Old Age Security 
Act, and 

(vi) any Canada child tax benefit paid to the 
sponsor under the Income Tax Act; and 

(d) if there is a co-signer, the income of the co-
signer, as calculated in accordance with 
paragraphs (a) to (c), with any modifications that 
the circumstances require, shall be included in the 
calculation of the sponsor's income. 

Change in circumstances 

(2) If an officer receives information indicating 
that the sponsor is no longer able to fulfil the 
sponsorship undertaking, the Canadian income of 
the sponsor shall be calculated in accordance with 
paragraph (1)(c) on the basis of the 12-month 
period preceding the day the officer receives that 
information rather than the 12-month period 
referred to in that paragraph. 

vieillesse, 

(vi) les prestations fiscales canadiennes pour 
enfants reçues au titre de la Loi de l'impôt sur le 
revenu; 

(d) le revenu du cosignataire, calculé 
conformément aux alinéas a) à c), avec les 
adaptations nécessaires, est, le cas échéant, inclus 
dans le calcul du revenu du répondant. 

Changement de situation 

(2) Dans le cas où l'agent reçoit des 
renseignements montrant que le répondant ne 
peut plus respecter son engagement à l'égard du 
parrainage, le revenu canadien du répondant est 
calculé conformément à l'alinéa (1)c) comme si la 
période de douze mois était celle qui précède le 
jour où l'agent a reçu les renseignements au lieu 
de la période de douze mois visée à cet alinéa. 

 

Default 

135. For the purpose of subparagraph 
133(1)(g)(i), the default of a sponsorship 
undertaking 

(a) begins when 

(i) a government makes a payment that the 
sponsor has in the undertaking promised to repay, 
or 

(ii) an obligation set out in the undertaking is 
breached; and 

(b) ends, as the case may be, when 

(i) the sponsor reimburses the government 
concerned, in full or in accordance with an 
agreement with that government, for amounts 
paid by it, or 

(ii) the sponsor ceases to be in breach of the 

Défaut 

135. Pour l'application du sous-alinéa 133(1)g)(i), 
le manquement à un engagement de parrainage: 

(a) commence, selon le cas: 

(i) dès qu'un paiement auquel le répondant est 
tenu au titre de l'engagement est effectué par une 
administration, 

(ii) dès qu'il y a manquement à quelque autre 
obligation prévue par l'engagement; 

(b) prend fin dès que le répondant: 

(i) d'une part, rembourse en totalité ou selon tout 
accord conclu avec l'administration intéressée les 
sommes payées par celle-ci, 

(ii) d'autre part, s'acquitte de l'obligation prévue 
par l'engagement à l'égard de laquelle il y avait 
manquement. 
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obligation set out in the undertaking. 

Suspension during proceedings against sponsor 
or co-signer 

136. (1) If any of the following proceedings are 
brought against a sponsor or co-signer, the 
sponsorship application shall not be processed 
until there has been a final determination of the 
proceeding: 

(a) an application for revocation of citizenship 
under the Citizenship Act; 

(b) a report prepared under subsection 44(1) of 
the Act; or 

(c) a charge alleging the commission of an 
offence under an Act of Parliament punishable by 
a maximum term of imprisonment of at least 10 
years. 

Suspension during appeal by sponsor or co-
signer 

(2) If a sponsor or co-signer has made an appeal 
under subsection 63(4) of the Act, the 
sponsorship application shall not be processed 
until the period for making the appeal has expired 
or there has been a final determination of the 
appeal. 

Sursis - procédure introduite à l'égard du 
répondant ou du cosignataire 

136. (1) Si l'une des procédures ci-après est 
introduite à l'égard du répondant ou du 
cosignataire, la demande de parrainage ne peut 
être traitée tant qu'il n'a pas été statué sur cette 
procédure en dernier ressort: 

(a) l'annulation ou la révocation de la citoyenneté 
au titre de la Loi sur la citoyenneté; 

(b) le rapport prévu au paragraphe 44(1) de la 
Loi; 

(c) des poursuites pour une infraction à une loi 
fédérale punissable d'un emprisonnement 
maximal d'au moins dix ans. 

Sursis - appel interjeté par le répondant ou le 
cosignataire 

(2) Si le répondant ou le cosignataire interjette 
appel au titre du paragraphe 63(4) de la Loi, la 
demande de parrainage ne peut être traitée tant 
que le délai d'appel n'a pas expiré ou que l'appel 
n'a pas été tranché en dernier ressort. 

Undertaking - Province of Quebec 

137. If the sponsor resides in the Province of 
Quebec, the government of which has entered 
into an agreement referred to in paragraph 131(b), 

(a) the sponsor's undertaking, given in accordance 
with section 131, is the undertaking required by 
An Act respecting immigration to Québec, 
R.S.Q., c.I-0.2, as amended from time to time; 

(b) an officer shall approve the sponsorship 
application only if there is evidence that the 
competent authority of the Province has 
determined that the sponsor, on the day the 
undertaking was given as well as on the day a 

Engagement: cas de la province de Québec 

137. Les règles suivantes s'appliquent si le 
répondant réside dans la province de Québec et 
que celle-ci a conclu l'accord visé à l'alinéa 
131b): 

(a) l'engagement de parrainage pris 
conformément à l'article 131 est un engagement 
requis par la Loi sur l'immigration au Québec, 
L.R.Q., ch. I-0.2, compte tenu de ses 
modifications successives; 

(b) l'agent n'accorde la demande de parrainage 
que sur preuve que les autorités compétentes de la 
province étaient d'avis que le répondant était en 
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decision was made with respect to the 
application, was able to fulfil the undertaking; 
and 

(c) subsections 132(4) and (5) and paragraphs 
133(1)(g) and (i) do not apply. 

mesure, à la date à laquelle l'engagement a été 
pris et à celle à laquelle il a été statué sur la 
demande de parrainage, de se conformer à 
l'engagement; 

(c) les paragraphes 132(4) et (5) et les alinéas 
133(1)g) et i) ne s'appliquent pas. 

Application of the Act to existing undertakings 

351. (1) Subject to subsection (2), an undertaking 
referred to in section 118 of the former Act that 
was given before the day on which this section 
comes into force is governed by the Immigration 
and Refugee Protection Act.  

Recovery of social assistance payments 

(2) Payments that are made to or for the benefit of 
a person as social assistance or as financial 
assistance in the form of funds from a 
government resettlement assistance program 
referred to in subparagraph 139(1)(f)(ii) as a 
result of the breach of an undertaking, within the 
meaning of subparagraph (a)(ii) or paragraph (b) 
of the definition “undertaking” in subsection 2(1) 
of the former Regulations or of the definition 
“undertaking” in subsection 1(1) of the 
Humanitarian Designated Classes Regulations, 
that was given before the day on which this 
section comes into force, may be recovered from 
the person or organization that gave the 
undertaking as a debt due to Her Majesty in right 
of Canada or in right of a province.  

Duration 

(3) For greater certainty, the duration of an 
undertaking referred to in section 118 of the 
former Act that was given to the Minister before 
the day on which this section comes into force is 
not affected by these Regulations.  

Duration and terms 

(4) For greater certainty, if an immigrant visa was 
issued to a person described in section 7 of the 
former Regulations or section 4 of the 
Humanitarian Designated Classes Regulations 
before the day on which this section comes into 
force, the duration and terms of an undertaking, 

Application de la Loi aux engagements existants 

351. (1) Sous réserve du paragraphe (2), 
l’engagement visé à l’article 118 de l’ancienne loi 
qui est pris avant l’entrée en vigueur du présent 
article est assujetti à la Loi sur l’immigration et la 
protection des réfugiés.  

Recouvrement des prestations d’assistance 
sociale 

(2) Les prestations versées à une personne à titre 
d’assistance sociale ou l’aide financière publique 
fournie dans le cadre d’un programme d’aide 
pour la réinstallation visé au sous-alinéa 
139(1)f)(ii) du présent règlement, par suite de la 
rupture d’un engagement — au sens du sous-
alinéa a)(ii) ou de l’alinéa b) de la définition de « 
s’engager » au paragraphe 2(1) de l’ancien 
règlement ou au paragraphe 1(1) du Règlement 
sur les catégories d’immigrants précisées pour 
des motifs d’ordre humanitaire — qui a été pris 
avant l’entrée en vigueur du présent article, 
peuvent être recouvrées auprès de la personne ou 
du groupe qui a pris l’engagement à titre de 
créance de Sa Majesté du chef du Canada ou du 
chef de la province.  

Durée 

(3) Il est entendu que le présent règlement est 
sans effet sur la durée de l’engagement visé à 
l’article 118 de l’ancienne loi qui a été pris auprès 
du ministre avant l’entrée en vigueur du présent 
article.  

Durée et modalités 

(4) Il est entendu que le présent règlement est 
sans effet sur la durée et les modalités de 
l’engagement visé à l’article 118 de l’ancienne loi 
relatif à une personne visée à l’article 7 de 
l’ancien règlement ou à l’article 4 du Règlement 
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referred to in section 118 of the former Act, 
relating to that person are not affected by these 
Regulations. 

 

sur les catégories d’immigrants précisées pour 
des motifs d’ordre humanitaire si un visa 
d’immigrant a été délivré à cette personne avant 
l’entrée en vigueur du présent article. 

 

 

Interpretation Act, R.S.C. 1985, c. I-21, s.11 

“Shall” and “may” 

11. The expression “shall” is to be construed as 
imperative and the expression “may” as 
permissive.  

 

Expression des notions 

11. L’obligation s’exprime essentiellement par 
l’indicatif présent du verbe porteur de sens 
principal et, à l’occasion, par des verbes ou 
expressions comportant cette notion. L’octroi de 
pouvoirs, de droits, d’autorisations ou de facultés 
s’exprime essentiellement par le verbe « pouvoir 
» et, à l’occasion, par des expressions comportant 
ces notions. 

 

 

Ontario Disability Support Program Act, 1997, S.O. 1997, c. 25 Sched. B 

 

Who receives income support 

3.  (1)  Income support shall be provided to a person with a disability, as determined under 
section 4, and to a person of a prescribed class. 1997, c. 25, Sched. B, s. 3 (1). 

 

 

Ontario Works Act, 1997, S.O. 1997, c. 25 Sched. A 

 

Who receives income assistance 

7.(1)Income assistance shall be provided in accordance with the regulations to persons 
who satisfy all conditions of eligibility under this Act and the regulations. 
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APPENDIX “A” – SUMMARY OF FACTUAL CIRCUMSTANCES OF THE 
RESPONDENTS 

F. NEDZAD DZIHIC 

1. Nedzad Dzihic (“Nedzad”) was approved to sponsor his fiancé Edina Zvrko 

(“Edina”) on March 20, 2002.1  On February 25, 2003, Edina arrived in Canada.2  

However, she refused to marry Nedzad and, in fact, never resided with him.  Nedzad 

was devastated and embarrassed by the break up and believed he had been used by 

Edina simply to obtain permanent resident status in Canada.  Since the engagement 

was off, he immediately contacted Citizenship Immigration Canada (“CIC”) to notify 

them of her failure to comply with conditions.3 An immigration official assured Nedzad 

that a deportation order would be issued and that he would not be held financially 

responsible for her and be able to sponsor another person in the future.4  Unbeknownst 

to Nedzad, the government failed to remove Edina from Canada.  CIC issued a 

deportation order, but Edina successfully appealed.  Nedzad was not notified about or 

given an opportunity to make representations at Edina deportation hearing.  The appeal 

decision was based on her representations alone.5 

2. On January 26, 2006, Nedzad married Jasmina Omanovic (“Jasmina”), a citizen 

of Bosnia Herzegovina.  On February 8, 2006, Nedzad applied to sponsor Jasmina and 

was initially approved.  However, on July 24, 2006, CIC advised Nedzad that he was in 

default of his undertaking for Edina.  It was only at that time that he learned that Edina 

had successfully appealed her deportation order and started receiving social 

assistance.  Jasmina’s permanent resident visa was cancelled and she was forced to 

return to Bosnia Herzegovina.  Nedzad was completely shocked to learn that he was in 

default.  He had believed CIC’s assurances that he was no longer responsible for Edina 

                                            

1 Affidavit of N. Dzihic, sworn June 18, 2007 (“Dzihic Affidavit”) at paras. 5, Joint Record of the Appellants 
(“JRA”), Vol. II, p. 77. 
2 Dzihic Affidavit  at para. 6, JRA, Vol. II, p. 77. 
3 Dzihic Affidavit at paras. 8, 17-18, JRA, Vol. II, pp. 77, 79-80; Further Affidavit of N. Dzhic, sworn August 
21, 2007 at paras. 10-11, 13, JRA, Vol. II, pp. 134-135. 
4 Dzihic Affidavit at paras. 8-9, JRA, Vol. II, p. 77. 
5 Further Affidavit of N. Dzihic, sworn August 21, 2007 at paras. 10-15, JRA, Vol. II, pp. 134-136. 
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and that she would be removed from Canada.  He had not received any notice that 

Edina had received social assistance.6  As a result of the default, Nedzad remained 

separated from his wife until after May 2008, when the Immigration Appeal Division set 

aside the refusal.7  Nedzad remains saddled with a substantial sponsorship debt and 

will remain liable for any social assistance monies paid to Edina until the end of his 

undertaking in 2013. 

 

G. RANIA EL-MURR 

3. Rania El-Murr (“Rania”) applied to sponsor her father, mother and two brothers in 

May 1995.  Rania was unemployed at the time and her husband co-signed the 

undertaking and sponsorship agreement; their ability to support was based on his 

income alone.8  Shortly after her family members immigrated to Canada, Rania was 

forced to flee her marriage because of frequent domestic violence and moved into a 

women’s shelter and applied for OW benefits to survive.9  Rania later lived in a two-

bedroom apartment with her sponsored family members, but she was forced to subsist 

on OW benefits from 1996 until 1997 and then on spousal and child support payments 

from 1997 until 2000.10  By 2000, her parents could not find work and were also forced 

to apply for social assistance.11  Her brothers became self-supporting.  Rania obtained a 

low paying job as a receptionist.12 

4. In June 2006, approximately 6 years after her parents began receiving 

assistance, Ontario sent Rania a letter demanding that she repay a sponsorship debt of 

approximately $95,500.00.  Rania eventually got back on her feet. She re-married and 

                                            

6 Dzihic Affidavit at paras. 11-12, JRA, Vol. II, p. 78. 
7 Dzihic v. Canada (Citizenship and Immigration), [2008] I.A.D.D. No. 1449, Ontario’s Book of Authorities, 
Tab G. 
8 Affidavit of R. El-Murr, sworn July 2, 2007 (“El-Murr Affidavit”) at paras. 2 and 6, JRA, Vol. II, pp. 138-
139. 
9 El-Murr Affidavit at para. 7-8, JRA, Vol. II, p. 139. 
10 El-Murr Affidavit at paras. 12-14, JRA, Vol. 2, pp. 139-140. 
11 El-Murr Affidavit at paras. 14-15, JRA, Vol. II, p. 140. 
12 Affidavit of R. El-Murr, sworn July 2, 2007 (“El-Murr Affidavit”) at paras. 2-5, 7-9, 12-15, JRA, Vol. II, pp. 
138-140. 
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obtained a better job, but she has no ability to pay the debt due to her relatively low 

income and two dependants.13 

 

H. OLEG GRANKIN 

5. Oleg Grankin (“Oleg”) and his wife Irina applied to sponsor his mother, Nina 

Grankina, on July 26, 1999.14  He sponsored his mother because she was alone in 

Russia and not doing well.  Oleg and his wife completed the application themselves as 

they were told that they did not need the assistance of a lawyer.  Oleg did not fully 

understand his obligations under it.  Shortly afterwards, a series of unfortunate events 

occurred: Oleg and his wife separated; Oleg lost his job in auto dent repair; and he was 

forced to apply for and rely on OW benefits.  Shortly afterwards, in December 2009, 

Oleg’s mother arrived in Canada.  Oleg was in such a poor financial position, he could 

not support his mother.  She, too, applied for OW.  The case worker at OW noticed 

Nina’s disability and encouraged her to apply for ODSP benefits, which she did.  By 

March 2001, Oleg was working again and went off social assistance.  In the meantime, 

Nina’s ODSP application was being processed and was ultimately granted.  At the time 

of his mother’s applications for social assistance, Oleg was never informed that he 

would be responsible for repaying the benefits granted.  Oleg testified that he would not 

have sought ODSP assistance for her if he had understood that he would be required to 

repay the benefits.15 

6. In May 2005, almost five years after Nina first applied for social assistance, 

Ontario sent a letter to Oleg demanding that he repay $26,000 in benefits that had been 

paid to his mother.  Oleg thought it was a misunderstanding.  He called and wrote the 

government about his circumstances and provided a Notice of Assessment 

documenting his income of $7,763 per year, far below the Low Income Cut Off (“LICO”) 

line.  Despite its policy not to enforce against persons under the LICO line, Ontario 

continued its collection efforts against him.  By that time, Oleg had re-married to a 

                                            

13 El-Murr Affidavit at paras. 22-23, JRA, Vol. II, pp. 140-141. 
14 Affidavit of O. Grankin, sworn June 14, 2007 (“Grankin Affidavit”) at para. 10, JRA, Vol. II, p. 152. 
15 Grankin Affidavit at paras. 13-18, 20, 21, 23, 24, 27, JRA, Vol. II, pp. 153-156. 
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Russian citizen.  As Oleg was considered to be in default of his sponsorship, he was 

prohibited from sponsoring his pregnant wife to immigrate to Canada.16 

 

I. RAYMOND HINCE 

7. Raymond Hince (“Raymond”) met Neenakumari Patel (“Neenakumari”) while she 

was visiting her brother in Kapuskasing in the spring of 2002.  They were married that 

June.  Neenakumari tried to extend her visitor visa and was denied; she left Canada 

and returned to India in October 2002.    At that time, Raymond applied to sponsor 

Neenakumari and her daughter from a previous relationship, with considerable help 

from Neenakumari’s brother and brother-in-law.  At first, the application was denied 

because of CIC’s belief that their marriage was not genuine.  Raymond appealed the 

denial successfully.17 

8. Neenakumari and her daughter Paulomi finally arrived in Canada on January 27, 

2006 and moved in lived with Raymond.  Less than a month later, Neenakumari left 

him.  She took her daughter to live in Toronto.  Raymond asked Neenakumari to return 

so that he could support her, but she refused.  Raymond believes he has been used by 

Neenakumari to obtain permanent residence in Canada.  Neenakumari has applied for 

and obtained social assistance, although she has two university degrees and job 

experience as a music teacher.18 

9. Months later, the Region of Peel advised Raymond that Neenakumari was 

receiving social assistance in May or June.   By August 2006, Ontario sent him a 

demand letter.  By January 2007, CIC notified him of the sponsorship debt.  Raymond 

and his counsel called and wrote to Ontario explaining that he had been exploited by 

Neenakumari and also advising that his income from his job as a custodian is $19,000 

gross per year, hovering at the Low Income Cut Off (“LICO”) line.  Despite the 

                                            

16 Affidavit of W. Kaltiainen re: Grankin, sworn July 25, 2007 at paras. 24-25, JRA, Vol. VIII, p. 84; 
Grankin Affidavit at paras. 30-37, 45, JRA, Vol. II, pp.156-158, 160. 
17 Affidavit of R. Hince, sworn June 14, 2007 (“Hince Affidavit”) at paras. 6-9, 12, 14-15, JRA, Vol. III, pp. 
2-4, Affidavit of C. Butts Re: Hince, sworn July 23, 2007 at paras. 7-10, JRA, Vol. VI, p. 46. 
18 Hince Affidavit at paras. 17-18, 20-22, 25, 37, JRA, Vol. III, pp. 5-7, 9-10. 
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government’s policy to defer in cases of low income, the government has continued its 

enforcement against Raymond.19 

 

J. MARIA JATUFF DE ALTAMIRANO 

10. Maria Jatuff de Altamirano (“Maria”) and her husband Carlos co-sponsored her 

mother, Antonia Anton de Jatuff on March 7, 2000, as she was concerned about how 

her mother was being treated in Argentina.  When she signed the sponsorship 

undertaking, she did not read it or understand the social assistance provisions.  Antonia 

arrived in Canada on September 21, 2000 and lived with Maria.  At the time, Antonia’s 

health was stable; her doctor described her as “highly functional”.  In Feburary 2002, 

Antonia suffered a sudden, debilitating stroke.  As a result, Antonia required expensive 

institutional care which Maria and her husband could not afford.  An ODSP case worker 

was made aware of the sponsorship but encouraged Maria to apply for ODSP benefits 

for her mother.  The case worker told Maria that she could “break” the sponsorship and 

that she would not be responsible for repaying the benefits.  Maria relied on that 

assurance and applied for ODSP benefits to pay for her mother’s institutional care.20 

11. In July 2005, after her mother had been receiving ODSP benefits for over three 

years, Maria received a letter from the Ontario informing her that she owed all the social 

assistance monies paid to her mother: a sum of $25,709.37.  This was the first time 

Maria had heard of the government’s intention to recover the money.  Maria and her 

counsel called and wrote letters to the government explaining her circumstances, 

including Antonia’s sudden stroke and her need for medical treatment.  Despite being 

advised Maria’s circumstances, Ontario was relentless in pursuing repayment of the 

debt.  As of March 2007, Maria’s sponsorship debt was approximately $50,000.21 

                                            

19 Hince Affidavit at paras. 26, 28-30, 34, JRA, Vol. III, pp. 7-9. 
20 Affidavit of M. Jatuff de Altamirano, sworn March 19, 2007 (“Jatuff de Altamirano Affidavit”) at paras. 
11, 13-15, 20, 21, 24-26, JRA, Vol. II, pp. 3-8. 
21 Jatuff de Altamirano Affidavit at paras. 29, 30, 32-33, 35, 43-45, JRA, Vol. II, pp. 8-10. 



- 69 - 

 

12. The transcript from Maria’s cross-examination is included in the Joint Record of 

the Respondents in its entirety.  This short transcript of approximately 20 pages clearly 

illustrates the necessity for discretion under s. 145 of the IRPA.  

 

K. PRITPAL SINGH MAVI 

13. Pritpal Singh Mavi (“Paul”) reluctantly sponsored his father Gajjan Mavi due to 

family pressure in 1996.  He had help from his wife completing the application, and was 

pressured by his family in India to sponsor his father.  Paul’s English was not good 

when he signed the original sponsorship application. No one explained the obligations 

to him or the potential consequences of default. Gajjan arrived in Canada and lived with 

Paul and his family on October 3, 1997.  Unfortunately, there was a breakdown in their 

relationship.  Gajjan returned to India in January of 2000.22   

14. Unbeknownst to Paul, Gajjan returned to Canada in the summer of 2000 and 

lived with other relatives.  When Paul found out, he also learned from his cousin that his 

father was supported and doing well.  Paul also knew that his father had property in 

India and a pension.  Gajjan did not seek support from Paul.  Instead, Gajjan applied for 

OW benefits on April 24, 2003 and ODSP benefits shortly thereafter.  Neither Gajjan nor 

the government advised Paul that his father had received benefits.23 

15. Two years later, in June 2005, Ontario sent Paul a letter demanding payment of 

$17,060.90.  This was the first time Paul was notified that his father had received social 

assistance.  He was shocked.  Paul contacted his father and they cancelled his benefits 

immediately.  Paul called and sent letters to the government describing his 

circumstances.  Paul is very ill with respiratory illness and limits his ability to work as a 

truck driver.  He verified his severe medical conditions with a letter from his doctor.  He 

even cited Ontario’s own policy to defer recovery in cases of serious illness.  

Nevertheless, Ontario continued its collection efforts against Paul, and ultimately 

                                            

22 Affidavit of P. Mavi, sworn June 18, 2007 (“Mavi Affidavit”) at paras. 9, 12-13, 17-18, 22-23, JRA, Vol. 
III, pp. 105-108. 
23 Mavi Affidavit at paras. 24-25, 27-28, 30, JRA, Vol. III, pp. 108-110. 
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commenced an action against him in the Superior Court of Justice.  That action is 

currently being held in abeyance as this matter is resolved in the courts. Ontario’s 

collection efforts have caused Paul great financial and emotional hardship.24   

 

L. HOMA VOSSOUGHI 

16. Homa Vossoughi (“Homa”) applied to sponsor her mother, Mehrmah Moaddeli as 

she was concerned that her mother was living alone without support.  At the time, Homa 

lived with her husband and son; they enjoyed a two income household.  Homa 

completed the application herself without any help.  She expected her mother would join 

her family and did not contemplate any financial problems.  During the summer of 2002, 

Homa was forced to leave her marriage due to cruelty.  Her husband refused to allow 

her to take many belongings from the home.  She was forced to build new life for her 

and her son with only one income and considerable expenses.  In March 2003, her 

mother arrived in Canada and moved in with Homa and her son.  Homa found it 

impossible to support two dependents.  She felt forced to seek help from OW.  Homa 

advised OW about the sponsorship.  The case worker encouraged her to have her 

mother apply for income support and, later, disability benefits.  Throughout the 

application processes for both social assistance programs, Homa was not informed that 

she would be responsible for repaying the benefits.  Homa believed that she would only 

have to repay the benefits if she wished to sponsor someone else in the future.25 

17. In September 2005, almost two years after her mother first began receiving 

social assistance, Homa received a demand letter from Ontario on September 9, 2005.  

Homa was shocked and upset.  Her counsel wrote to the government about her 

financial circumstances and sought an exemption.  Despite this, Ontario has continued 

to take enforcement action against her through CRA’s set off program. The enforcement 

of the debt has had profound psychological and financial effects on her.26 

                                            

24 Mavi Affidavit at paras. 32, 33-34, 37-39, 43, JRA, Vol III, pp. 110-113; Affidavit of W. Kaltainen re: P. 
Mavi, sworn July 25, 2007 at paras. 24-28, JRA, Vol. IX, p. 111. 
25 Affidavit of H. Vossoughi, sworn June 15, 2007 (“Vossoughi Affidavit”) at paras. 6-12, 14-15, 18, 20, 
JRA, Vol. III, p.55-59. 
26 Vossoughi Affidavit at paras. 23, 26, 30, JRA, Vol. III, pp. 60-61. 
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M. HAMID ZEBARADAMI 

18. Hamid Zebaradami (“Hamid”) sponsored his fiancé, Nasrin Raissi in 2000.  At the 

time, he was working at a factory.  Nasrin arrived in Canada in February 2001 and 

stayed with him for only three weeks until she disappeared.  Hamid tried to contact her, 

wanting her to come back and live with him, but was unsuccessful.  Hamid later learned 

that she had left him for another man.  Hamid believed that she had used him to gain 

status in Canada.  On March 14, 2001, mere weeks after her disappearance, Hamid 

wrote to CIC with a request to withdraw his sponsorship.  This request was denied.  

Unbeknownst to Hamid, Nasrin began receiving social assistance benefits.27 

19. On March 31, 2006, Hamid received a letter from Ontario’s Overpayment 

Recovery Unit informing him that he owed $18,856.12 because Nasrin had received 

social assistance benefits.  This was the first notice Hamid had received of any 

default.28  

 

 

1619093.7 

 

                                            

27 Affidavit of H. Zebaradami, sworn July 2, 2007 (“Zebaradami Affidavit”) at paras. 2, 3, 5-12, JRA, Vol. 
III, pp. 94-95. 
28 Zebaradami Affidavit at paras. 13-16, JRA, Vol. III, pp. 95-96. 
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