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PART I:  FACTS 

 
 
A.  Overview 

1. This case involved a lighting-speed group attack on a young man named Raheel 

Malik, smashing in his skull with crude weapons and leaving him for dead.  Three young 

men were charged and tried for first degree murder in relation to the attack.  Following a 

twelve week jury trial presided over by an experienced judge, the jury returned the 

following verdicts:  Gurpreet Sandhu was convicted of manslaughter, Harjit Matharu was 

convicted of second degree murder, and Amandeep Banwait was convicted of first degree 

murder.  Banwait and Matharu both appealed, arguing their convictions were 

unreasonable and there were errors in the instructions to the jury.  The Court of Appeal 

found both verdicts reasonable, and dismissed Matharu’s appeal in its entirety.  A 

majority found the instructions relating to first degree murder flawed and allowed 

Banwait’s appeal.  Rather than order a new trial, the majority substituted a conviction for 

second degree murder.  The dissent found the instructions on first degree murder 

unassailable, and would have dismissed both appeals in their entirety.  The Attorney 

General appeals on the basis of the question of law set out in the dissent:  were the 

instructions on a planned and deliberate s.229(a)(ii) murder proper?  It is the appellant’s 

position that they were. 

 

B.  The attack 

2. The appellant relies on the facts set out in the majority decision of the Court of 

Appeal:   

The murder 

[2] On the evening of June 6, 2003, Raheel Malik was attacked by a group of 
young men in the parking lot of the Albion Mall in the Rexdale area of Toronto.  
He was hit on the head with various weapons including a hammer, a wooden 
“two-by-four” and possibly a metal pipe.  The attack was over in less than a 
minute.  Following the assault, Malik lapsed into a coma.  He never regained 
consciousness, and died of pneumonia in hospital 20 days later. 



 2

Events leading up to the attack 

[3] Malik was associated with a group of young South Asian men from 
Rexdale and Banwait with a similar group from Mississauga.  The two groups had 
a history of conflict, and in the months leading up to the attack, Malik and the 
appellant Banwait developed some form of personal “beef”.  In the week before 
Malik’s death, Banwait had been attempting to locate Malik and the two 
apparently had an altercation at Malik’s place of work a day or two before the 
attack. 

The day of the attack 

[4] Banwait arranged for a group of young men to gather at “Mac’s Plaza” in 
Mississauga.  The appellant Matharu was one of the men that Banwait called.  
Matharu showed up at the plaza in a car driven by his friend Gurpreet Bath.  
Banwait took over as driver and left the plaza. The group followed in a convoy.  
Matharu was in the backseat along with another young woman.  While driving, 
Banwait borrowed Bath’s cell phone and called Malik.  The two exchanged angry 
words and agreed to meet at the Albion Mall. 

[5] When he received the call from Banwait, Malik was out with three friends.  
After the telephone conversation, Malik made his way to the Albion Mall.  
However, he stopped at a Rexdale home along the way to recruit some people to 
join him.  They refused.  Malik then drove to Albion Mall with his three 
passengers in tow. 

[6] Banwait’s sister, Daljit, had lived in Rexdale for a couple of years and was 
present at the Rexdale home when Malik tried to enlist some supporters. Another 
person at the home heard Malik say things like, “I’m gonna like kill him” and 
“I’m gonna go myself and finish this business”. Fearing for her brother’s safety, 
Daljit quickly borrowed a car and headed for the Albion Mall before Malik left 
the house. 

The events at Albion Mall 

[7] Banwait and his friends arrived at the mall before Malik, at about 9:30 
p.m.  Most of the group parked near the northern exit of the mall, though others 
parked a little to the west.  Banwait, Matharu and two other young men went to 
look for Malik in the pool hall.  Not finding him there, they went back outside and 
the two other young men returned to their car.  

[8] Banwait and Matharu approached two men near the cinema entrance, 
Mutti-Ur Rehman and Hammad Khan. They were joined shortly by Hammad’s 
brother, Azzm Khan.  Banwait asked the group (all of whom were friends with 
Malik) if they knew a short guy who worked as a security guard at the mall. The 
three men immediately recognized this man as Malik.  
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[9] At some point during this discussion, Daljit Banwait arrived and asked her 
brother what he was doing. He said he was waiting for the security guard to arrive 
and that he had 25 to 30 men parked in the parking lot, in case something 
happened.  

[10] Just as Rehman attempted to reach Malik by cell phone to warn him, 
Malik drove into the parking lot and stopped his car near Banwait and Matharu. 
Malik got out of his car, telling his passengers to stay in the car and lock the 
doors.  He and Banwait began to yell at one another.  Banwait and Matharu 
gestured for the group waiting across the parking lot to approach, yelling “come, 
come”.  The group ran across the parking lot towards Malik.  Many carried 
weapons.  Banwait pulled out a hammer from his clothing and Matharu pulled out 
a pipe.  Malik backed away from them but was struck on the back of the head 
with a two-by-four by someone in the approaching group.  Banwait then hit Malik 
on the jaw with the hammer.  There was some evidence that Matharu hit Malik 
with his pipe, though Matharu maintained that he only kicked him.  

[11] The evidence concerning how many further blows were struck and by 
whom was conflicting. Suffice it to say that Malik was surrounded and brutally 
beaten to the point of unconsciousness in under a minute.  

[12] The group dispersed quickly and ran back to their cars. Banwait remained, 
shattering the windows of Malik’s car with his hammer before returning to Bath’s 
car.  

[13] Malik suffered three main head injuries, including fatal skull fractures to 
the side and back of the head.  The forensic evidence was that the injury to the 
temple was likely caused by a hammer blow, and the injury to the back of the 
head was the result of a blunt instrument.  Malik’s third non-fatal head injury was 
a fracture to the left jaw, also caused by a blunt instrument.  He had no other 
significant injuries. 

Events following the attack 

[14] Banwait and Matharu left in Bath’s car.  Banwait responded to phone 
calls, telling everyone to meet at Country Style Donuts.  According to witnesses, 
Banwait was rowdy and hyper at the donut shop and he told his sister that he had 
spoken to his father about sending him to India.  Soon after their arrival, Matharu 
left the donut shop. 

[15] Banwait was arrested at home early the next morning. Matharu was 
arrested later that afternoon. He provided a statement to the police in which he 
initially denied being present at the attack but then admitted he was there and 
armed with a pipe. He claimed he just waved the pipe at Malik but acknowledged 
kicking him hard a couple of times in the body. A third man, Amar Gurpreet 
Sandhu, was arrested several weeks later.  
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[16] All three men were charged with first degree murder. At trial, the Crown 
alleged that Sandhu was the man who wielded the wooden two-by-four. Sandhu 
was convicted of manslaughter. 

 
 
3. None of the accused testified or called any evidence. 
 
 
C.  The reasonableness of the verdict 
 
4. The appellant also relies on the evidence and inferences the Court of Appeal 

relied on in concluding that there was a sufficient basis for the jury to find Banwait guilty 

of first degree murder: 

[25] [I]t was open to the jury to conclude that Banwait was guilty of a planned 
and deliberate murder taking into account the following evidence and available 
inferences:   
 

 in the week leading up to the attack, Banwait searched for Malik, eventually 
discovering his telephone number and where he worked; 

 
 after obtaining the information, Banwait went to Malik’s place of imployment 

accompanied by two friends and engaged in a confrontation; 
 

 within a day or two of the workplace confrontation, Banwait organized a 
much larger armed group to accompany him to Rexdale for a further 
confrontation; 

 
 Banwait started organizing the armed group hours before the attack; 

 
 although some of the evidence had Banwait speaking of getting ‘these guys’ 

other evidence referred to him as speaking of going to see ‘the Rexdale guy’; 
 

 an inference could be drawn that Banwait contacted Malik and arranged their 
meeting in a manner that would limit Malik’s ability to organize and recruit 
supporters for himself-although he had a cell phone, Banwait borrowed Bath’s 
cell phone that had a caller identification blocking feature to call Malik, thus 
increasing the likelihood that Malik would take the call; further, Banwait 
made the telephone call only after his group was at or close to Rexdale; 

 
 although the evidence about Banwait’s conversation with Malik was 

conflicting and somewhat ambiguous, one possible inference was that 
Banwait chose the location for the confrontation; 
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 the assault itself could be viewed as a well co-ordinated attack initiated on 
Banwait’s signal after Malik arrived and got out of his car – Banwait and 
Matharu began approaching Malik while signalling and calling to their 
supporters to join them; Malik was originally struck from the rear as Banwait 
and Matharu produced their weapons; within seconds, Banwait and his group 
surrounded Malik, crushed his skull and left him for dead; 

 
 the speed of the attack was demonstrated by the security cameras – Malik lay 

fatally injured within a minute of his arrival; 
 

 all of Malik’s injuries were to his head, he had no other significant injuries; 
 

 all of Malik’s head injuries were caused by blunt force weapons applied with 
considerable force; 

 
 although the three men at the entrance indicated they were friends of Malik 

and made some efforts to impede the attackers, none of them was harmed and 
none of the passengers in Malik’s car was harmed; 

 
 an inference could be drawn that Banwait was celebrating following the attack 

– at the Country Style venue, Banwait was observed thanking people as they 
left, shaking hands and shaking hands and exchanging shoulder bumps-to at 
least one witness, he appeared rowdy and hyper, making statements along the 
lines of:  “We got him.  He’s gone….Oh, he is dead.  He’s dead….We fucked 
him up; we fucked him up.” 

 
[26] Particularly in the light of the organized nature of the attack, the potential 
inference that it was planned in a way that would limit Malik’s ability to recruit 
supporters for himself, the speed and intensity of the blows administered 
exclusively to Malik’s head and the failure to harm any of Malik’s friends, in the 
context of all the factors outlined above, in my view, it was open to the jury to 
return a verdict of first degree murder against Banwait. 
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PART II: QUESTIONS IN ISSUE 

 
5. Did the charge to the jury properly instruct the jury on the relationship between 

planning and deliberation and murder as defined under s.229(a)(ii) of the Criminal Code? 

 
Yes. 
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PART III:  ARGUMENT 
 
A.  Overview 
 
6. This appeal raises, again, the issue of the standard of review that should be 

applied to legal instructions to a jury.  It is the position of the appellant that the majority 

of the Court of Appeal erred in law by dissecting the instructions on a planned and 

deliberate s.229(a)(ii) murder in order to embrace a complaint never raised at trial.  This 

approach effectively held the charge to a standard of perfection, applied with the benefit 

of hindsight.  In contrast, the dissent in the Court of Appeal was correct that when the 

charge is considered in the context of the case as it was argued at trial, it was 

unassailable.  It was fair and correct in law and approved by all trial counsel at the time it 

was given.   

 
B.  What happened at trial 
 
(i) The first pre-charge conference 
 
7. After the Crown closed its case and defence counsel indicated they would not be 

calling any evidence, the trial judge adjourned to conduct a pre-charge conference.  He 

asked counsel to prepare written submissions on their theories, and the key components 

of the evidence they were relying on, in preparation for the conference. He explained that 

he would rely heavily on what they said, and may even “buff it up”.  He explained further 

that the purpose of the conference was to get their help as to what should be in the 

charge.1 

 
8. At the outset of the first pre-charge conference, counsel handed up their written 

submissions on their theories.  Counsel for Sandhu, who was first on the indictment, 

began oral submissions on the content of the charge.  Near the beginning of his 

submissions, he confirmed the nature of the case the Crown was alleging: 

Mr. Moon:  [T]he Crown in this case is alleging – and I just want to be clear – at 
this point the Crown is alleging the theory that’s going to go to the jury, that there 
was a planned and deliberate murder in the sense of planned and deliberate to 
inflict serious bodily harm that was likely to cause death. 
 

                                                 
1 Preliminary discussions on pre-charge conference, Appellant’s Record Vol.I, pp.99-102. 
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The Court:  That’s the core of their case.2  
 
Later in his submissions he again confirmed: 
 

The Crown Attorney is alleging in this case that there was intention to inflict 
bodily harm that was likely to cause death and was reckless as to whether or not 
death ensued….3 

 
 
9. There was no more discussion of the Crown’s theory.  Whether s.229(a)(ii) should 

be left with the jury as a basis for planned and deliberate murder, or what instructions 

should be given if it was, were not raised by anyone at the first pre-charge conference.  

 
(ii) The closing addresses 
 
10. After completing the first pre-charge conference, Court was adjourned to allow 

counsel time to prepare their closing addresses.  These began two days later with the 

Crown, as the defence had not called any evidence.  The Crown focused on 

demonstrating that a planned and deliberate intent to kill had been established.  However, 

given the nature of the killing in this case - surrounding the victim and rapidly smashing 

his skull with crude weapons - it was implicit that the theory included a planned and 

deliberate intent to cause bodily harm knowing it was likely to kill.  The essential Crown 

submissions on planning and deliberation were framed broadly in terms of the evidence 

that demonstrated a planned and deliberate “murder”.4  The arguments that followed, 

while referring to an intent to kill, applied equally to both intents under s.229(a).  The 

Crown approach made sense in the context of the case.  On these facts, if they proved an 

intent to kill, they also proved the slightly lesser mental state of an intent to cause bodily 

harm knowing it was likely to kill. 

 
11. The approach of all three defence counsel was to argue that the evidence of 

planning and deliberation was much more consistent with planning some sort of gang 

confrontation, and fell far short of proving a planned and deliberate murder.  The intent 

involved in planning a gang confrontation or fight did not involve any subjective 

                                                 
2 Submissions at first pre-charge conference, Appellant’s Record Vol.II, pp.13-14. 
3 Submissions at first pre-charge conference, Appellant’s Record Vol.II, p.29. 
4 Closing argument by the Crown, Appellant’s Record Vol.III, p.37.  
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advertence to the possibility of death prior to the events at the Albion Mall.  This 

argument applied equally to preclude both mental states for murder under s.229(a) as a 

basis for first degree murder.  All three defence counsel forcefully marshalled the 

evidence to argue that the accused had no advance foresight of death, rather events, in the 

heat of the moment, spun out of control spontaneously.  Their conclusions included the 

following: 

Counsel for Sandhu:  I think you could find that Mr. Banwait went to the Albion 
Mall that night.  He knew, as did Mr. Malik, that there was going to be a 
fight….[H]e’s got some backup in case things get out of hand.  It’s not I’m going 
to kill somebody.  It’s just that there’s a fight and it goes horribly, horribly wrong 
and Mr. Malik ends up going to the hospital.  Mr. Malik ends up, for whatever 
reason, three weeks later dying.  That does not make murder.  It certainly does not 
make first degree murder. 
… 
[I]t’s important to remember here that the Crown Attorney has to prove beyond a 
reasonable doubt that the planning and deliberation was to commit murder.  If 
they can establish no more than they had planned and deliberated to get into a 
fight, they don’t win.5  
 
Counsel for Matharu:  His Honour will give you the definition of murder….[T]o 
be guilty of murder you have to mean to cause bodily harm that you know is 
likely to cause death….This evidence has to show, first of all, that it was Harjit 
Matharu’s intent to cause bodily harm.  That was his purpose, and he knew that if 
he caused it, it would likely result in someone dying, that there was a very good 
chance someone would die….[I]f you don’t find Harjit Matharu came with that 
intention to cause bodily harm that he knew would probably kill somebody, then 
he’s not guilty of murder.  [Defence counsel then turned to evidence of planning 
and deliberation.]6  
… 
[Matharu went to the mall to back up Banwait in what he thought would be a 
confrontation between two groups.]  But he never intended to kill anybody.  He 
never planned to kill anybody….But it wasn’t his plan to kill anybody….Nor did 
Harjit Matharu intend to beat someone severely that day.  Those weren’t his plans 
that night.  There was no plan…[Y]ou shouldn’t find Harjit Matharu guilty of 
murder nor of planning this murder….[H]e didn’t act with foresight.  He didn’t 
foresee what would happen….Did he really think that night that he was going to 
end up killing somebody, or there was a good chance of it?  The Crown has to 
prove that to you….[T]he Crown hasn’t proven that.  You can’t be sure that was 
Harjit Matharu’s intention for his actions….Hajit Matharu isn’t guilty of either 
first or second degree muder. 7 

                                                 
5 Closing argument by counsel for Sandhu, Appellant’s Record Vol.IV, pp.12-15. 
6 Closing argument by counsel for Matharu, Appellant’s Record Vol.IV, pp.37-39. 
7 Closing argument by counsel for Matharu, Appellant’s Record Vol.IV, pp.75-79. 
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Counsel for Banwait:  [T]he Crown gave you a list of nine reasons that he 
believes shows Amandeep Banwait intended to kill Raheel Malik; not just 
intended to hurt him, but nine reasons that he says my client intended to kill him, 
to murder him.  [Defence counsel then reviewed these reasons and forcefully 
argued they were more consistent with a planned gang fight that got out of control 
than a planned murder.]8   
… 
For first degree murder, you have to be satisfied beyond a reasonable doubt about 
all of the things that I have told you so far, plus one more very important thing, 
that when he contributed to his death, if he did, and if he intended to cause his 
death, that this was as a result of planning and deliberation….I’m going to admit 
to some degree there was planning and deliberation, but it was not planning and 
deliberation to commit a murder.  It was planning and deliberation to get involved 
in a fight.  That’s a big difference.9  
… 
The Crown has to prove there’s planning and deliberation to cause murder, to 
commit murder, not just to fight.10  
… 
I suggest this [evidence of planning and deliberation] is more consistent with the 
perspective of a gang fight, not a deliberate cold blooded killing of one person.11 
… 
[B]efore you get to first degree murder, you have to decide if there’s planning and 
deliberation, planning and deliberation to kill.  I mean there’s a big distinction 
there.  I agree there’s some planning and deliberation, but it was planning and 
deliberation to have a fight, a gang rumble, not planning to kill somebody.  There 
was no intention to kill someone out in the open air, in a busy mall, on a Friday 
night in the summertime, with lights and security cameras.  That’s ridiculous to 
suggest it.  This wasn’t a planned and deliberate murder.  It was a bunch of young 
men who intended to fight each other, but the unforeseen consequences were 
tragic.12 

 
 
(iii) The second pre-charge conference 
 
12. After the closing addresses were complete, the trial judge met again with counsel 

in the absence of the jury and told them that he expected to have the charge ready for 

them on the return date.  He explained that he wanted their submissions on things that 

might be fundamental or reversible error.  He noted that he did not think there was much 

                                                 
8 Closing argument by counsel for Banwait, Appellant’s Record Vol.IV, pp.87. 
9 Closing argument by counsel for Banwait, Appellant’s Record Vol.IV, pp.104-105. 
10 Closing argument by counsel for Banwait, Appellant’s Record Vol.IV, p.105. 
11 Closing argument by counsel for Banwait, Appellant’s Record Vol.IV, p.109 
12 Closing argument by counsel for Banwait, Appellant’s Record Vol.IV, pp.114-115. 
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point in handing out the standard portions of the charge, thus he planned to hand out the 

parts “that I think may be reasonably open to criticism and get the benefit of your 

comments.  I don’t think I’m going to bother giving you 300 pages.”13 

 
13. On the return date, the trial judge handed out the table of contents to the charge, 

and a number of portions of the charge, not including the instructions on murder or 

planning and deliberation.  He gave counsel time to consider the material.  During the 

discussion that followed, no one requested the portions of the charge dealing with murder 

or planning and deliberation, or raised any issue or question with respect to the 

instructions in relation to these things.14 

 
(iv) The charge to the jury 
 
14. The trial judge handed out a final copy of each portion of his charge to the jury 

and counsel as he delivered it.  The entire charge spanned four days.  It was relatively 

complex, and repetitive, as it covered three different accused, three possible offences, and 

considered liability for each accused for each offence as principal and aider or abetter.  

The trial judge adopted the classic approach of going up the ladder in terms of liability 

from second degree murder to first degree murder.  He followed the model jury 

instructions set out in Watt’s Manual of Criminal Jury Instructions in relation to these 

offences, adapted to the circumstances of the case.  He carefully reviewed the positions of 

the parties in relation to each issue to be decided, and, in great detail, outlined the 

evidence relevant to the positions and issues.   

 
15. The trial judge reviewed the indictment and gave the jury an overview of the 

homicide provisions of the Criminal Code.  He explained:  

“Homicide” is culpable or not culpable.  A person commits a “culpable homicide” 
when he causes the death of a person by means of an unlawful act….  
 
“Culpable homicide” is “murder” where the person who causes the death by an 
unlawful act: 
 

 intends to caused the death; or  

                                                 
13 Closing arguments, Appellant’s Record Vol.IV, pp.119-122. 
14 Submissions at second pre-charge conference, Appellant’s Record Vol.IV, pp.163-168. 
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 intends to cause serious injuries that he knows are likely to cause 
death, not caring whether death occurs. 

 
This requirement is the mental element of murder. 
 
A “culpable homicide” that is not murder is “manslaughter” where the unlawful 
act, objectively viewed creates a risk of bodily harm to a person that in fact cuases 
the death of the person, even though death was not intended. 
 
“Murder” is either second degree murder or first degree murder. 
 
A “murder” is first degree murder when it is planned and deliberate. 
 
A “murder” that is not “first degree murder is “second degree murder.15 

 
 
16. The trial judge repeated the state of mind or mental intent for murder again and 

again throughout the charge in relation to the issues to be decided for each accused.  By 

the appellant’s count, he repeated it 56 times over the course of the charge. 

 
17. The trial judge gave an overview of the positions of the Crown and the defence.  

In explaining the Crown’s position, he correctly explained how planning and deliberation 

must relate to a s.229(a)(ii) murder, in accordance with this Court’s decision in Nygaard: 

The case for the Crown is that Mr. Banwait, Mr. Matharu and Mr. Sandhu agreed 
to cause serious injuries to Raheel Malik that they knew would likely kill him, not 
caring whether or not he died.  This agreement was a result of a plan, for the most 
part, by Mr. Banwait joined by Mr. Matharu and Mr. Sandhu at critical stages of 
its implementation on June 6, 2003.  It was deliberately carried out, efficiently 
and brutally.  

 
He explained the defence position, that any plan was not for murder, as follows: 
 

The position of the defendants is that Mr. Banwait planned, if anything, to 
confront Raheel Malik at the Albion Mall on June 6, 2003 in much the same way 
as the history of tension between the Mississauga group and the Rexdale group in 
the prior incidents between Mr. Banwait and Mr. Malik had occurred, namely, 
with verbal hostilities, profanities and threats to cause bodily harm.  Mr. Banwait 
and Mr. Matharu, as well as the other perpetrators who brought weapons to the 
Albion mall, were concerned about the possibility of Raheel Malik, and those 
with him, having weapons.  The Mississauga group brought weapons in case it 
was necessary to use them in the otherwise planned confrontation.  Mr. Banwait 
believed Raheel Malik had attempted to stab him in one of their prior altercations.  

                                                 
15 Charge to the Jury, Appellant’s Record Vol.VI, pp. 94-96. 
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The conduct of all of the perpetrators, including Mr. Banwait and Matharu, is best 
characterized, not as a planned and deliberate murder of Raheel Malik, but rather 
as a spontaneous course of conduct by a group of young men that was foolish, 
irresponsible, impulsive and lacking in any semblance of good judgment….16 

 
 
18. The trial judge explained the issues that must be decided with respect to each 

accused.  In the context of Mr. Banwait, after again explaining that the mental element of 

murder encompasses the requirements of both s.229(a)(i) and (ii), and one or the other 

must be present, the trial judge elaborated: 

The crime of murder requires proof of a particular state of mind.  For an unlawful 
killing to be murder, the Crown must prove beyond a reasonable doubt that Mr. 
Banwait meant either to kill Raheel Malik or meant to cause serious injuries to 
Raheel Malik that Mr. Banwait knew would likely kill Raheel Malik, and went 
ahead anyway, not caring whether Raheel Malik died.  The Crown does not have 
to prove both.  One is enough.  All of you do not have to agree on the same state 
of mind, as long as everyone is sure that one of the required states of mind has 
been proven beyond a reasonable doubt.17 

 
The trial judge explained how the jury should determine Mr. Banwait’s state of mind, and 

reviewed, in great detail, the positions of the parties on the issue of murder, and the 

relevant evidence. 

 
19. The trial judge then moved on to whether the murder, which he again defined to 

include both states of mind in s.229(a)(i) and (ii), was planned and deliberate so as to 

amount to first degree murder.  He began by defining the issue, again in accordance with 

this Court’s decision in Nygaard: 

Let me now deal with the fourth issue to be determined in the case against Mr. 
Banwait, namely, if the Crown has proven beyond a reasonable doubt that Mr. 
Banwait, as a principal offender who caused the death of Raheel Malik: 
 

 intended to kill Raheel Malik; or  
 intended to cause serious injuries to Raheel Malik that he knew would 

likely kill him and went ahead anyway not caring if Raheel Malik died, 
 
has the Crown proven beyond a reasonable doubt that Mr. Banwait, as a principal 
offender, planned to “murder” Raheel Malik and deliberately murdered him?  A 

                                                 
16 Charge to the Jury, Appellant’s Record Vol.VI, pp.103-107. 
17 Charge to the Jury, Appellant’s Record Vol.IV, pp.135-136. 
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“murder” is “first degree murder” where it is both planned and deliberate.18  
Charge to the Jury, pp.4242 

 
He then defined first degree murder, following Justice Watt’s model instructions: 
 

Not every murder is first degree murder.  To prove that Mr. Banwait’s murder of 
Raheel Malik, as a principal offender, was first degree murder, the Crown must 
prove beyond a reasonable doubt no only that Mr. Banwait murdered Mr. Malik, 
but also that the murder was both planned and deliberate.  It is not enough for the 
Crown to prove that the “murder” was planned, or that the murder was deliberate.  
In order to establish that the “murder” of Mr. Malik was first degree murder, the 
Crown must prove both planning and deliberation beyond a reasonable doubt. 

 
It is the murder itself that must be both planned and deliberate, not something else 
that Mr. Banwait did or said.  The planning and deliberation must be for a 
“murder” and not merely for a fight.19  [emphasis added]  

 
The trial judge continued by following the model instructions on the meaning of a 

“planned and deliberate” murder: 

A planned murder is one that is committed as a result of a scheme or plan that 
has been previously formulated or designed.  It is the implementation of that 
scheme or design.  A “murder” committed on a sudden impulse and without prior 
consideration, even with an intention to kill is not a planned murder.   
 
“Deliberate” is not a word that we often use when speaking to other people.  It 
means “considered, not impulsive”, “carefully thought out, not hasty or rash”, 
“slow in deciding, cautious”. 
 
A deliberate act is one that the actor has taken time to weigh the advantages and 
disadvantages of.  The deliberation must take place before the act of murder, that 
is, before the verbal confrontation with the deceased at the Albion Mall started.  
A “murder” committed on a sudden impulse and without prior consideration, even 
with an intention to kill, is not a deliberate murder.20  [emphasis in italics added]  

 
 
20. The trial judge explained how the issue of planning and deliberation should be 

approached, the positions of the parties, and reviewed in great detail the evidence 

relevant to those positions and issues.  He carefully explained the defence position that at 

best the Crown proved only a plan to be involved in a gang fight, and this is not sufficient 

                                                 
18 Charge to the Jury, Appellant’s Record Vol.VI, p.151. 
19 Charge to the Jury, Appellant’s Record Vol.VI, pp.151-154. 
20 Charge to the Jury, Appellant’s Record Vol.VI, pp.152-153. 
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for a finding of first degree murder.  After reviewing in detail the evidence the defence 

relied on in support of this position, the trial judge again summed up its significance: 

The plan proven was a plan to fight, not a plan to kill.  This was a case where a 
young man, Mr. Banwait, became involved in a gang fight that got out of control 
through spontaneous anger that led to a horrible error in judgment.  Return a 
verdict “Not guilty of first degree murder but guilty of the included offence of 
second degree murder.” 21   

 
 
21. The evidence relied on by the defence in relation to the issues of the intent for 

murder and the intent for first degree murder, as well as its effect, was referred to again in 

relation to Banwait’s liability as an aider and abettor, and again and again during the 

charge respecting Matharu and Sandhu. 

 
(v) Objections to the Charge 
 
22. Counsel for Banwait objected to the trial judge leaving the possibility of a 

planned and deliberate s.229(a)(ii) murder with the jury, complaining that it was the 

theory of the Crown that there was an actual intent to kill, and that informed how he 

addressed the jury.  Counsel continued: 

[Y]our Honour may feel obliged to put that section of the Code, because it’s 
another mode of reaching an intention.  But considering the Crown apparently 
wasn’t relying on that, it may be inappropriate to put that to them. 
 
The Court:  I think the Crown was relying on it, and if my memory of the address 
is correct, relatively early in the closing they referred to both of the sections in 
question, and then, as a matter of brevity, just talked about an intention to kill.  
That’s how I interpreted it. 
 
Mr. DeJulio:  Well, I recall…that something might have been said about it at the 
beginning, but I thought he was pretty definite in the end…that’s all I have to say 
about it, Your Honour.22 

 
None of the other defence counsel objected to s.229(a)(ii) being left as a basis for 

liability.  

 

                                                 
21 Charge to the Jury, Appellant’s Record Vol.VI, pp. 165-171. 
22 Objections to the Charge, Appellant’s Record Vol.VIII, pp.56-57. 
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C.  A Functional Approach to the Charge to the Jury 
 
(i) The review of the legal instructions 
 
23. This Court has consistently held that jury instructions must be fair and proper, but 

cannot be, and will not be, held to a standard of perfection.  A functional approach is 

taken to assessing whether the required standard is met in a given case:  do the 

instructions, considered in their entirety and in the context of the case as a whole, achieve 

their purpose?  The instructions should not be parsed and dissected under the spotlight of 

an appeal, but rather sensitively assessed in their entirety, in light of the case as a whole, 

including the evidence, the length of the trial, the closing submissions, and the positions 

of the parties.  What matters is the general sense that the words used, considered in the 

entire context of the case, must have conveyed, not whether any particular words or 

formula was followed.23   

 
24. While all members of this Court have not always agreed on how this standard 

should apply in a given case, there appears to be little controversy over the standard 

itself, or the reasons for it.  As Chief Justice Lamer (as he then was) noted for the 

majority in Jacquard: 

This appeal raises questions about the standard to which this Court should hold 
trial judges in charging juries.  It is undoubtedly important that jurors try the right 
facts according to the appropriate legal principles in each case.  However, we 
must ensure that the yardstick by which we measure the fitness of a trial judge’s 
directions to the jury does not become overly onerous.  We must strive to avoid 
the proliferation of very lengthy charges in which judges often quote large 
extracts from appellate decision simply to safeguard verdicts from appeal.  
Neither the Crown nor the accused benefits from a confused jury.  Indeed justice 
suffers. 

 
These comments are not meant to suggest that we sanction misdirected verdicts.  
This Court has stated on repeated occasions that accused individuals are entitled 
to properly instructed juries.  There is, however, no requirement for perfectly 
instructed juries.  As I specifically indicated at the hearing of this case, a standard 
of perfection would render very few judges in Canada, including myself, capable 
of charging juries to the satisfaction of such a standard.  [emphasis in original]24 

 

                                                 
23 R. v. Cooper, [1993] 1 S.C.R. 146 at para.43; Jacquard v. The Queen, [1997] 1 S.C.R. 314 at paras.1-2, 
32, 41; Daley v. The Queen, [2007] 3 S.C.R. 523 at paras. 30-31. 
24 R. v. Jacquard, supra at paras.1-2. 
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(ii) The review of the theories and evidence  
 
25. As a general rule, the charge must identify the issues in the case, summarize 

clearly and fairly the theories of each side, and relate the substantial parts of the evidence 

to the issues and positions.  This Court recently endorsed the following classic statement 

of the law: 

The rule which has been laid down, and consistently followed is that in a jury trial 
the presiding judge must, except in rare cases where it would be needless to do so, 
review the substantial parts of the evidence, and give the jury the theory of the 
defence, so that they may appreciate the value and effect of that evidence, and 
how the law is to be applied to the facts as they find them.25 

 
 
26. The trial judge need not rehash every argument, or review all the facts. What is 

essential is that “the pivotal question upon which the defence stands must be clearly 

presented to the jury’s mind”.26 

 
27. While the adequacy of the review of the theories and evidence is a question of 

law, assessing whether the legal standard has been met in a particular case is a very fact 

specific process. It will depend on the particular circumstances of the case, including the 

length and complexity of the case, the nature of the evidence, including whether or not 

the accused testified and/or called evidence, counsels’ conduct of the case, including their 

closing addresses, and the trial judge’s assessment of the jury.  As a result, an appellate 

court must accord considerable deference to the trial judge’s decision as to how best to 

review the theories and evidence.27  

                                                 
25 Azoulay v. the Queen, [1952] 2 S.C.R. 495 per Taschereau J. at pp.497-98, endorsed by both the 
majority and dissent in R. v. Daley, supra, per Bastarache J. at paras.27-31, 54-58, and per Fish J. at 
paras.116-124.  See also R. v. MacKinnon (1999), 132 C.C.C. (3d) 545 (Ont.C.A.) at paras.18-34. 
26 Azoulay v. the Queen, supra; R. v. Daley, supra, per Bastarache J. at paras.116-124.  On a similar note, 
Justice Doherty summed up the rule in R. v. MacKinnon, supra at para.30:  “The trial judge is not expected 
to rehash each and every argument made by counsel.  The charge is proper if it leaves the jury with a 
sufficient understanding of the evidence relating to the positions taken by the parties on the various issues.” 
27 In R. v. Zebedee (2006), 211 C.C.C. (3d) 199 (Ont.C.A.) at paras.108-109, Justice Moldaver noted on 
behalf of a unanimous panel of the Ontario Court of Appeal:   

We wish to emphasize that this ground of appeal cannot and should not be approached on a “one-
size-fits-all” basis.  What will be adequate in one case may not be in another.  Trial judges, 
however, are in the best position to gauge how much or how little is required.  On appellate 
review, their assessment of the matter should be afforded considerable deference. 

To similar effect, in R. v. Mahalingan (2006), 208 C.C.C. (3d) 515 (Ont.C.A.), aff’d [2008] S.C.J. No.64, 
Justice Sharpe noted on behalf of the majority: 
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28. The failure to object at trial is of particular significance in assessing the adequacy 

of the review of theories of the parties and the evidence relevant to those theories.  Trial 

counsel are uniquely well-situated to assess whether the jury has been given adequate 

instruction on the theory they are pursuing, and the evidence relevant to their position.  

As a consequence, a failure to object to this aspect of a charge should generally be taken 

to indicate satisfaction with the review of the evidence, or at least an acknowledgement 

that it was adequate in the circumstances of the case.28   

 

29. A failure to object takes on added significance where counsel had a copy of the 

charge and ample opportunity to review it.  As the Ontario Court of Appeal noted in R. v. 

Polimac: 

It is becoming much more common for trial judges to provide counsel with copies 
of their proposed instructions and to give counsel an opportunity to comment on 
those instructions before they are delivered.  In that context, counsel is in a much 
different position than counsel who is called upon to object after hearing the 
instructions for the first time as they are delivered to the jury.  It is hardly accurate 
to describe the position of trial counsel who makes no objection after being given 
a full opportunity to vet and comment on the jury instructions before they are 
delivered as a “failure to object”.  Counsel’s duty to assist the court in fulfilling its 
obligation to properly instruct the jury, referred to by Fish J. in R. v. Khela, [2009] 
1 S.C.R. 104 at para.49 takes on added significance where counsel has been given 
a full copy of the proposed instructions and an ample opportunity to vet them, and 
has engaged in a detailed pre-trial dialogue with the trial judge.  In those 
circumstances, counsel’s position at trial becomes very important when evaluating 
complaints, raised for the first time on appeal, that matters crucial to the defence 
were not properly addressed by the trial judge in her instructions.29 

 
 
 

                                                                                                                                                 
As has been frequently stated, there is no simple template that can be uniformly applied when 
instructing a jury and no simple formula by which an appellate court can assess the adequacy of a 
jury charge.  Trial judges must be given considerable latitude in fashioning a jury charge that is 
appropriate to the circumstances of the case.  When challenged on appeal, the charge must be read 
as a whole, not dissected under a microscope and, as Cory J. commented in R. v. 
Cooper…appellate courts must be mindful that, “it would be difficult if not impossible to find a 
perfect charge.”  

See also: R. v. Daly (1992), 57 O.A.C. 70 at pp.73-75; R. v. Best (1988), 22 B.C.L.R. (2d) 116 (C.A.), per 
Wallace J.A. at p.130. 
28 R. v. Jacquard, supra at paras.35-38; .R. v. Daley, supra note 2 at p.560; R. v. Royz, [2009] 1 S.C.R. 423 
at para.3; R. v. Polimac (2010), 254 C.C.C. (3d) (Ont.C.A.) 359 at paras.96-97, 106.  
29 R. .v Polimac, supra at para.96. 
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D.  What a charge on a planned and deliberate s.229(a)(ii) murder must include  
 
30. Section 229 of the Criminal Code provides that culpable homicide is murder 

(b) where the person who causes the death of a human being 
(i) means to cause his death, or 
(ii) means to cause him bodily harm that he knows is likely to cause his death 

and is reckless whether death ensure or not; 
 
 
31. Section 231(2) of the Criminal Code provides that murder is first degree murder 

when it is planned and deliberate. 

 
32. The mental intent required for s.229(a)(ii) reflects only a “slight relaxation” of 

what is required for s.229(a)(i).  It remains a very high subjective mental intent.  The 

variation in the degree of culpability between s.229(a)(i) and (ii) is “too slight to take into 

account”.  Both states of mind are properly described as “murder”.30  

 
33. This Court has consistently held, unanimously on this point, that recklessness in 

s.229(a)(ii) is redundant in terms of the mental intent required for the section.  This is 

because it flows automatically from the requirements of the section: 

The aspect of recklessness can be considered an afterthought since to secure a 
conviction under this section it must be established that the accused had the intent 
to cause such grievous bodily harm that he knew it was likely to cause death.  One 
who causes bodily harm that he knows is likely to cause death must, in those 
circumstances, have a deliberate disregard for the fatal consequences which are 
known to be likely to occur.  That is to say he must of necessity, be reckless 
whether death ensues or not.31 

 
 
34. When s.229(a)(ii) is combined with s.231(2), the requirement of planning and 

deliberation in s.231(2) applies to the required mental element of s.229(a)(ii), that is, the 

intent to cause serious bodily harm that the accused knows is likely to cause death.  As 

Justice Cory wrote in Nygaard, unanimous on this point: 

[T]he vital element of the requisite intent [of s.229(a)(ii)] is that of causing such 
bodily harm that the perpetrator knows that it is likely to cause death and yet 
persists in the assault.  There can be no doubt that a person can plan and 

                                                 
30 R. v. Nygaard, [1989] 2 S.C.R. 1074 at paras.32-34. 
31 R. v. Cooper, supra at paras.18-19; Nygaard, paras.28-34; see also R. v. Moo (2009), 247 C.C.C. (3d) 34 
(Ont.C.A.) at paras.45-57, 63-64. 
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deliberate to cause terrible bodily harm that he knows is likely to result in death.  
Nothing is added to the aspect of planning and deliberation by the requirement 
that the fatal assault be carried out in a reckless manner, that is to say by 
heedlessly proceeding with the deadly assault in the face of the knowledge of the 
obvious risks.  The planning and deliberation to cause the bodily harm which is 
likely to be fatal must of necessity include the planning and deliberating to 
continue and to persist in that conduct despite the knowledge of the risk.   
… 
Sections [229(a)(ii)] demands a highly subjective mental element to be present, 
that of the intent to cause the gravest of bodily injuries that are known to the 
accused to be likely to cause death to the victim.  It is to this intent that the 
[s.232(2)] requirement of planning and deliberation can be properly applied.32 

 
 
E.  Why the instructions on a planned and deliberate s.229(a)(iii) murder were fair 
and proper in this case  
 
35. It is the appellant’s position that the majority’s conclusion is flawed for a number 

of reasons.  First, the instructions on a planned and deliberate s.229(a)(ii) murder were 

legally correct.  Second, considering the instructions in the larger context of the trial 

confirms that they were fair and proper in the circumstances of the case.   

 
(i) The reasoning of the majority 
 
36. The majority concluded that the charge did not sufficiently explain the 

relationship between planning and deliberation and the intent for murder under 

s.229(a)(ii) in the circumstances of this case.  The key reasoning is as follows: 

[62] Where it is not clear that events unfolded in the way that an accused 
planned, in addition to linking the requirement of planning and deliberation to the 
necessary mental element under s.229(a)(ii), I think it is desirable that the trial 
judge explain to the jury how the requirement of planning and deliberation affects 
the components of the mental element.  At a minimum, the trial judge should 
caution the jury against relying on findings that fall short of satisfying the 
requirements of a planned and deliberate first degree murder under ss.231(2) and 
229(a)(ii). 
 
[63] This is because it is essential that the jury understand that the accused 
must plan and deliberate causing bodily harm of a kind the accused knows is likely 
to cause bodily harm the accused actually caused resulted in death. 

 

                                                 
32 R. v. Nygaard, supra at paras.31, 34 
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[64] Such instructions might set out the following requirements for making a 
finding of first degree murder under ss.231(2) and 229(1)(ii): 
 

(i) the accused planned and deliberated causing bodily harm; 
(ii) the accused recognized, while planning and deliberating, that the 

bodily harm he was planning was likely to cause the victim’s death and 
proceeded with her plan not caring whether death ensued; and 

(iii) the fact that the manner of carrying out a general plan to cause bodily 
harm results in the victim’s death is not sufficient, in itself, to ground a 
finding of planned and deliberate first degree murder under 
s.229(a)(ii). [emphasis in original] 

 
 
(ii) The instructions were correct in law 
 
37. First, the charge correctly and repeatedly set out the mental element required for 

murder under s.229(a)(ii).  In particular, it explained that the mental element requires an 

intent to cause injuries knowing that they would likely kill, and proceeding anyway not 

caring if death resulted.  This easily complies with the requirements of Nygaard.   

 
38. Second, the charge correctly and repeatedly explained the meaning of planning 

and deliberation for the purpose of s.231(2) and explicitly and repeatedly linked the 

requirement of planning and deliberation with the required mental element for murder.  

Further, the charge explicitly and repeatedly explained the significance of this linkage by 

instructing the jury that the plan to murder must be “previously formulated or designed”.  

The deliberation “must take place before the act of murder, that is before the verbal 

confrontation with the deceased at the Albion mall started.”  The charge repeatedly 

cautioned that “a murder committed on sudden impulse and without prior consideration”, 

can be neither planned nor deliberate.  

 
39. Third, the charge explicitly and repeatedly cautioned the jury that it must be 

murder, and nothing else, such as a fight, that is planned and deliberate in order for a 

murder to rise to the level of first degree murder.  This reflected the defence pursued by 

all three accused, but especially the respondent Banwait. 

 
40. Fourth, lest there be any confusion about the relationship between planning and 

deliberation and the mental intent for murder under s.229(a)(ii), the review of the 
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positions of counsel respecting the requirements of murder and first degree murder, and 

the evidence relevant to those issues and positions, brought the requirements of a planned 

and deliberate s.229(a)(ii) murder to life.  The jury was told that it was the Crown 

position that the accused planned to cause serious injuries to Raheel Malik that they knew 

would likely kill him, not caring whether or not he died, and deliberately carried out that 

plan.  In contrast, the jury were effectively told that it was the defence position that 

whatever plan there was did not involve any subjective advertence to the likelihood of 

death.  The defence position covered both the situation argued at trial, that this was a 

planned gang confrontation, and the nuance added on appeal, that the plan may have been 

to ambush and cause serious bodily harm which only as events unfolded gave rise to an 

advertence to the likelihood of death.  Without any advertence to the likelihood of death 

at the planning stage, there could be no finding of planned and deliberate murder.  The 

defence position was implicit from all the defence arguments reviewed by the trial judge, 

but is perhaps most apparent in the ninth argument reviewed: 

Ninth, consider the evidence of the attack on the deceased.  The incident occurred 
in a well-lit parking lot of a busy mall where security cameras existed and security 
guards were on duty.  This is an unlikely location for a planned killing.  
Moreover, the weapons used by Mr. Banwait and the others, that is, a hammer, a 
pipe and a two by four, are not likely weapons of choice for a planned killing.  
Rather, they are likely weapons taken to be used if a fight got out of hand, to 
further verbal hostilities, or to sort out the “beef”.33 
 

In short, in concrete terms in the context of this case the judge made it clear that the 

nothing short of a plan to kill or to cause bodily harm knowing it was likely to kill could 

amount to first degree murder.   

 
(iii) The broader context of the case confirms that the instructions were fair and proper 
 
41. There was no issue on appeal that the trial judge was correct to leave liability 

under s.229(a)(ii) with the jury.34  Rather, the issue was the adequacy of the instructions 

on that theory of liability as a basis for first degree murder.  The majority of the Court of 

Appeal concluded that because counsel did not address the jury on a planned and 

                                                 
33 Charge to the Jury, Appellant’s Record Vol.VI, pp.165-171. 
34 As this Court has recently confirmed, “a trial judge has a duty to instruct the jury on all routes to liability 
which arise from the evidence, even if the Crown chooses not to rely on a particular route”, see R. v. 
Pickton, [2010] 2 S.C.R. 198 at paras.19, 27.   
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deliberate s.229(a)(ii) murder, without knowing that the trial judge would leave this as a 

possibility, “it was essential that the trial judge’s instructions on that theory be 

exacting”.35  Accepting that such a circumstance may be part of the context in which a 

charge is considered, it was not present here.  There were no surprises in this case that 

required additional explanation from the trial judge.  Based on the evidence in this case, it 

was always apparent that the murder could involve either mental state under s.229(a), and 

defence counsel were alive to this, and accounted for it.   

 
42. As noted above, the mental states of the two modes of murder under s.229(a) are 

very similar, and the level of culpability involved almost indistinguishable.  The Crown 

framed its case in terms of the slightly higher mental element required by s.229(a)(i), but 

it did not disavow reliance on s.229(a)(ii), and it was implicit that its theory encompassed 

the slightly lower mental element required by s.229(a)(ii).  As the passage excerpted 

above in the section relating to the first pre-charge conference, this was clear to the trial 

judge and at least one defence counsel by the end of the Crown’s case.   

 

43. While defence counsel for Banwait objected, as noted above, to liability for a 

planned and deliberate s.229(a)(ii) murder being left with the jury, he did not suggest he 

was prejudiced by this.  Nor could he.  As explained above, his arguments in closing 

applied equally to both states of mind required for murder. 

 
44. Even if this was a case where an expanded theory of liability was left in the 

charge, however, the position of counsel as to the effect of this was an equally important 

part of the context to be considered.  In this case, defence counsel explicitly turned his 

mind to the charge on a planned and deliberate murder under s.229(a)(ii) as he 

complained, as noted above, about it being left as a basis for liability with the jury.  

However, he said nothing about the adequacy of the charge on this issue.  Nor did any of 

the other defence counsel.  He had ample opportunity to do so.  The charge on this point 

in relation to Banwait was given on January 5, 2006, and defence counsel had a written 

copy to follow along, and objections on the charge did not take place until January 9, 

2006.   
                                                 
35 Decision by majority of Court of Appeal, Appellant’s Record Vol.I, p.32. 
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45. Where a complaint is made on appeal that an otherwise legally correct charge 

somehow failed to adequately capture the defence being argued, the failure to speak up at 

the time, particularly where there was ample opportunity to do so, is very significant.  

The relevant objection in these circumstances is more akin to an objection that the theory 

of the defence was not adequately put than a complaint that the legal instructions were 

not correct.  Defence counsel was uniquely positioned to ensure that the otherwise correct 

instructions on a planned and deliberate s.229(a)(ii) murder clearly conveyed the effect of 

his defence, that a planned gang fight only rising to murder in the heat of the moment, 

could not amount to a planned and deliberate murder.  His silence strongly suggests the 

charge was fair and adequate on this point, particularly where he had a written copy of 

the charge and ample opportunity to consider the matter and speak up if the charge was 

somehow lacking.36   

 

46. Although the majority noted that there was no objection to the instruction on a 

planned and deliberate s.229(a)(ii) murder (in paragraph 52), it did not appear to given 

this circumstance any weight in its analysis.  Rather, it appeared to place great weight on 

the corresponding aspect of this context, that defence counsel did not address the 

possibility of liability based on s.229(a)(ii) (in paragraph 90).  Even if this was true, at a 

minimum both aspects of the context had to be considered in assessing the instructions.  

 
47. Finally, the fact that the instructions on the relationship between planning and 

deliberation and murder under s.229(a)(ii) were correct is reflected in the different 

verdicts in this case.  Notwithstanding that Mr. Banwait and Mr. Matharu were together 

during the evening leading up to the attack, and participated in the attack in similar ways, 

the jury only found Mr. Banwait guilty of first degree murder, acquitting Mr. Matharu of 

this charge and finding him instead guilty of second degree murder.  The different levels 

of culpability suggest the jury appreciated the nuances in the evidence and how the 

requirement of planning and deliberation worked. 

                                                 
36 Jacquard v. the Queen, supra at paras.35-38; Daley v. the Queen, supra at para.58; Royz v. the Queen, 
supra at para.3; R. v. Austin (2006), 214 C.C.C. (3d) 38 (Ont.C.A.) at paras. 14-15; R. v. Polimac, supra at 
paras. 96-97, 106. 
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F.  Conclusion:  Why the error in the majority approach matters 
 
48. The majority erred in law in this case by doing exactly what this Court has 

consistently cautioned against.  It dissected the legal instructions on a planned and 

deliberate s.229(a)(ii) murder based almost exclusively on a complaint raised for the first 

time on appeal.  It failed to consider the instructions in the context of the evidence lead at 

trial, the closing arguments of counsel, the balance of the charge including the careful 

review of the defence position and related evidence, and, most importantly, the failure to 

object to the instructions at trial, notwithstanding ample opportunity to do so.  In short, 

the  majority subjects the charge to a standard of perfection, applied with the benefit of 

hindsight.  No charge could withstand such scrutiny.   

 
49. The approach taken by the majority imposes an impossible burden on trial judges 

and threatens to make charging a jury an unduly complicated and uncertain task.  This 

charge tracked the model jury instructions set out in Watt’s Manual of Criminal Jury 

Instructions.  The only modifications were to make the defence explicit.  The model 

instructions reflect a consensus view of the correct law.  If they are easily found wrong or 

insufficient in the context of a particular case, especially where defence counsel at trial 

makes no such complaint, charging a jury will be fraught with uncertainty and re-trials 

will become a matter of course.  As the dissent eloquently explained: 

[The Watt Instructions] are the product of the lengthy and focussed collaboration 
of many of the very best criminal law judges, lawyers and academics in Canada.  
If appellate courts conclude too easily or too often that these instructions are 
wrong or insufficient, charging a jury will become a perilous endeavour indeed.37 

 
 
50. When the correct standard of review is applied, the instructions on a planned and 

deliberate s.229(a)(ii) murder were unassailable.  The relevant question was whether the 

charge fairly and adequately explained the legal issue in question, considered in the 

context of the case.  This charge did.  It correctly and clearly explained the requirements 

of both concepts, linked them, explained how they related to each other, and explained 

what had to be proven in the context of the case, and what would not be enough.  None of 
                                                 
37 Dissent in the Court of Appeal, Appellant’s Record Vol.I, p.56, para. 173. 
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the three defence counsel at trial, who had participated in two lengthy pre-charge 

conferences, and had a written copy of the charge to follow along and days to ponder any 

objection, made any complaint that they were inadequate in the context of the case.  

Given that they were legally correct, if they somehow applied unfairly, or had to be 

supplemented, defence counsel had an onus to say so at the time.  When the legal 

instructions at issue are considered in the context of the trial, especially in light of the 

positions of counsel, they were fair and adequate.   
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PART IV:  SUBMISSIONS ON COSTS 

 
 
51. The appellant Attorney General for Ontario makes no submissions with respect to 

costs. 

 
PART V:  ORDER SOUGHT 

 
 
52. It is respectfully requested that the appeal be allowed and the conviction for first 

degree murder imposed at trial be restored. 

 
 
ALL OF WHICH is respectfully submitted by 

 
 
Date: April 4, 2011  __________________________________________ 

Gillian Roberts 
    Of Counsel for the Appellant 
 
 
 
 
    __________________________________________ 

Stacey D. Young 
    Of Counsel for the Appellant 
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PART VII:  STATUTORY PROVISIONS 
 

Criminal Code 
R.S.C. 1985, c. C-46 

PART VIII 
OFFENCES AGAINST THE PERSON AND REPUTATION 

 

Murder, Manslaughter and Infanticide 
 

SECTION 229. 
Murder 

229. Culpable homicide is murder 

 (a) where the person who causes the death of a human being 

 (i) means to cause his death, or 

 (ii) means to cause him bodily harm that he knows is likely to 
cause his death, and is reckless whether death ensues or not; 

 (b) where a person, meaning to cause death to a human being or meaning 
to cause him bodily harm that he knows is likely to cause his death, and 
being reckless whether death ensues or not, by accident or mistake 
causes death to another human being, notwithstanding that he does not 
mean to cause death or bodily harm to that human being; or 

 (c) where a person, for an unlawful object, does anything that he knows 
or ought to know is likely to cause death, and thereby causes death to a 
human being, notwithstanding that he desires to effect his object 
without causing death or bodily harm to any human being. 

R.S.C. 1970, c. C-34, s. 212. 
 

SECTION 231. 
Classification of murder 

231. (1) Murder is first degree murder or second degree murder. 
Planned and deliberate murder 

(2) Murder is first degree murder when it is planned and deliberate. 
 

R.S.C. 1985, c. C-46, s. 231; R.S.C. 1985, c. 27 (1st Supp.), ss. 7, 35, 40, 185 (F), c. 1 
(4th Supp.), s. 18 (F); S.C. 1997, c. 23, s. 8; c. 16, s. 3; S.C. 2001, c. 41, s. 9; S.C. 
2001, c. 32, s. 9; S.C. 2009, c. 22, s. 5. 
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