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PART I - OVERVIEW AND FACTS 
 
       
A. OVERVIEW  

 
1. A young girl who was the subject of a sexualized fake Facebook profile page posted by 

an unknown cyber bully, looked to the courts for help in finding the identity of that 

bully.  Her father, acting as her litigation guardian, asked the court to prevent any 

further harm to her by allowing her to bring a motion without having to reveal her name 

and without having the sexualized content on the Facebook page republished.   

2. While the internet service provider which has the identifying information, Bragg 

Communications Inc. (“Eastlink”), did not take any position on the motion, two media 

outlets vigorously opposed the girl’s request, demanding that the open court principle 

and freedom of expression required that she identify herself if she wanted the court to 

provide her with a remedy.  The two media outlets argued that the Court could not take 

notice of the harm that would be caused to this young girl if she were required to reveal 

herself.  They argued that someone should swear an affidavit opining that the young 

girl will suffer harm and providing evidence about her mental state.  The two media 

outlets also argued that if the young girl wants the court to assist her in finding the 

person who bullied her, she has to reveal herself as the victim and allow the media to 

republish the content of the fake Facebook profile. 

3. The balance between the protection of children and the media’s right to report on court 

proceedings is at the heart of this case.  The regulation of media and freedom of 

expression in any civilized society requires a balance between the recognition of free 

expression and the protection of the vulnerable.  When different values collide, namely, 

freedom of expression and the protection of children, the courts must strike the 

appropriate balance between them.  In this case, the protection of a young girl is a 

superordinate social value that takes precedence over the media’s right to report on 

court proceedings in a manner that will reveal the child’s identity. 

4. In the age of the internet, a young person’s online identity can be as important as her 

off-line identity and bullying is rampant in the virtual playground.  Today’s 
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technologically savvy bullies can torture victims to no end and their taunts can reach an 

infinite audience in seconds.  These bullies are only limited by the extent of their 

imagination and their cyber-weapon of choice.   

5. The effects of cyber-bullying on young people can be devastating and, in some recent 

high-profile cases, deadly.  Unfortunately, terms like “bullycide” now form part of our 

vocabulary.  Social scientists have only begun to study the causes and effects of cyber 

bullying but all are consistent in their findings that the effects are devastating. [See for 

example, Beran et al, “Children’s Experiences of Cyber Bullying:  A Canadian 

National Study”, Cyber Experiences in Canada; Hinduja and Patchin, “Bullying, 

Cyberbullying and Suicide”, Archives of Suicide Research at p. 206; Patchin and 

Hinduja, “Cyberbullying and Self-Esteem” 2010 Journal of School Health at 614; 

Shariff and Gouin, “Cyber-hierarchies: A new Arsenal of Weapons for Gendered 

Violence in Schools”:  Combating Gender Violence in and Around Schools, chapter 4; 

Calo, “The Boundaries of Privacy Harm” 2011 86 INLJ 1131; Sengupta, “Are Social 

Networking Sites a Source of Online Harassment for Teens?  Evidence from Survey 

Data (2008) NET Institute]. 

6. As the law now stands, A.B.’s only option for using the courts to identify her bully will 

serve to make her humiliation complete.  Currently, A.B.’s identity and the contents of 

the fake Facebook profile are protected, however, if she chooses to continue with her 

efforts in the courts, she risks linking her name to the contents of the fake Facebook 

profile forever.   

7. This young girl must be able to seek relief from the courts to unmask the anonymous 

bully without having to face any further scrutiny in either the traditional or the social 

media. 

8. The maintenance of an open court system comes at a cost and those costs must be 

weighed and reconciled in a principled way.  As McLachlin C.J.C. opined in article for 

the Australian Deacon Law Review “Courts, Transparency and Public Confidence – To 

the Better Administration of Justice” (2003)  8(1) Deakin Law Review 1: 
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Openness comes, therefore, at a cost to privacy.  
 
That cost is not negligible. The right 'to be let alone’ and to define a 
protected sphere of individual autonomy within which neither one’s 
neighbours nor the state can intrude without permission, is an 
important aspect of fundamental human dignity. In Canada, as in other 
countries, we have come to recognise that the right to privacy has 
constitutional dimensions. The facility with which modern media and 
communication networks can intrude into people’s lives has increased 
our awareness of the importance of our interest in privacy. In the past, 
technical barriers to the mass collection and distribution of 
information offered limited but effective protection of the privacy 
of participants in the justice system. Now that protection has 
disappeared. 
 
[…] 
 
The law has long recognised that while the core values served by the 
open court principle must be respected, the principle may be limited 
where sensitive privacy concerns arise. … 
 
In an age of mass media, electronic filing, and on-line access to court 
documents, it is becoming ever more difficult to reconcile concerns for 
the privacy, reputation and the well-being of individuals engaged in 
the justice system, with the principle of the open and public 
administration of justice. If we are serious about peoples’ private lives, 
we must preserve a modicum of privacy. Equally, if we are serious 
about our justice system, we must have open courts. The question is 
how to reconcile these dual imperatives in a fair and principled 
way. [Emphasis added] 

 
 
9. In determining whether anonymity should be provided to a minor subjected to bullying, 

the Court must reconcile its obligation to protect children with the principle of open and 

public administration of justice.  A.B. submits that in doing so, Charter values of 

privacy, the courts’ parens patriae role and Canada’s international commitments to 

protect children weigh heavily against the open court principle in this context and 

demonstrate that the protection of children is a superordinate social value that must be 

protected.  The fair and principled way to reconcile Chief Justice McLachlin’s dual 

imperatives is to grant A.B.’s request for anonymity and a partial publication ban. 
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10. The Nova Scotia Court of Appeal rejected A.B.’s request for anonymity largely on the 

basis that she did not file an affidavit stating what harm had been and would be caused 

to her if her identity was not protected.  In large measure, the evidence would be a 

prediction.  In addition, the Court of Appeal’s finding is misguided and inconsistent 

with the court's responsibilities both to control its process and to protect the interests of 

vulnerable persons affected by its proceedings. The courts have long recognized the 

inherent vulnerability of children and this is an interest that they are bound to protect.  

Particularly in the case of cyber bullying, the Court of Appeal was wrong in requiring 

that A.B., or someone else, opine as to her future mental state should the anonymity 

order not be granted.   

11. The Court of Appeal’s decision is, in essence, a formalistic application of the Dagenais 

test without regard to the underlying principle, namely, that limits on public 

accessibility are justified where there is a need to protect social values of superordinate 

importance.  A.B. does not have to disclose her particular mental state and individual 

circumstances to demonstrate that children who are victims of cyber bullying need 

protection and anonymity in the courts. 

12. It is integral to public confidence in the justice system and to the public’s understanding 

of the administration of justice that the public and the media be given full access to the 

courts.  However, as with almost all fundamental principles, the open court principle is 

not absolute.  There are types of cases in which that right to access should be qualified 

and A.B.’s situation is one of them.  In the present case, the protection of a child is a 

value of superordinate importance that the courts must protect by allowing her to 

proceed using a pseudonym and with a partial publication ban.  The effect of doing so 

is minimal on the media’s right to freedom of expression and also has a minimal impact 

on the public’s accessibility to the courts. 

13. Everything anyone needs to know to properly understand the reasons for granting A.B. 

an Order allowing her to identify her bull(ies) is already available to the public and the 

media.  A.B.’s identity and details that may identify her are but a “sliver of 
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information” which she seeks to withhold from the public and the media:  F.N. (Re), 

[2000] 1 S.C.R. 880 at para. 12. 

14. The public knows, through open court and reports in the media that 1) A.B. was the 

subject of a fake Facebook profile; 2) the Fake Profile is defamatory and sexualized; 3) 

A.B. does not know who created the fake Profile; 4) A.B. has an IP address that can 

identify the creator of the Fake Profile; 5) Eastlink knows who the IP address belongs 

to; 6) A.B. is seeking a court order to have Eastlink disclose that information and; 7) 

the Court has exercised its discretion to grant the Order. 

15. A.B. did not ask that her hearing be held in camera and the media could and did attend.  

The media was free to and did report on the proceedings:  The only restriction was that 

it could not identify the child or the exact content of the Fake Facebook profile.  The 

salutary effects of protecting A.B. are obvious and tangible and neither the public nor 

the media have any legitimate interest in her identity.   The court does not need an 

affidavit from A.B. to come to that conclusion.  A.B. is a teenage girl who has been 

victimized by an on-line bully and she has come to the courts to help her identify the 

perpetrator.  While the public has a justifiable interest in on-line bullying, the public’s 

interest cannot go so far as to demand to know the identity of a teenage victim. 

16. Should A.B. not be permitted to obtain the Order identifying the perpetrator(s) under 

terms that will protect her identity, there will be a serious risk to the proper 

administration of justice as her litigation guardian has sworn that she will not proceed 

to obtain the Order revealing the bull(ies)’ identity if she cannot remain anonymous.   

Affidavit of C.D, Appellant’s Record at p.123 

 
17. The courts have long recognized the inherent vulnerability of children and protecting 

them demands that they be able to identify their bullies through anonymous court 

proceedings.  A proper application of the Dagenais/Mentuck test leads to the 

conclusion that the circumstances of this case engage superordinate social values 

which, when weighed against the open court principle and freedom of expression, 

dictate that the relief sought is a minimal intrusion on those rights. 
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B. DETAILED BACKGROUND 
 
18. An unknown person created a fake Facebook profile using a fifteen year old girl’s name 

and photo (the “Fake Profile”).  The Fake Profile is defamatory and highly sexualized 

and includes the following statements about A.B.:  

 
 
 
 
 
 
 
 
 
 

   Exhibit A, Affidavit of C.D, Appellant’s Record at p. 120 
 

19. The humiliating nature and intention of these comments is clear.  The fact that they 

were made on Facebook about A.B., a 15 year old girl, makes it obvious that A.B. is a 

victim of cyber bullying. 

20. Neither A.B. nor her father, C.D. knows who created the Fake Profile. It is not known 

whether the creator was another teen or an adult, an acquaintance or a stranger.  With 

Facebook’s cooperation, A.B. learned that the Fake Profile originated from an internet 

protocol (“IP”) address in Dartmouth, Nova Scotia, 24.89.213.218, which is allocated 

to Eastlink.  Understandably, Eastlink requires that A.B. obtain an Order before it will 

disclose its customer information relating to the IP address.  Eastlink has not taken any 

position in the proceedings throughout and is not participating in this Appeal. 

   Affidavit of M. Awad, Q.C. Appellant’s Record at pp. 112-117 

 
21. On May 21, 2010, A.B. filed a Notice of Application in the Supreme Court of Nova 

Scotia seeking an Order compelling Eastlink to disclose the customer information it has 

concerning IP address 24.89.213.218, which customer information A.B. hopes will 



7 
 

allow her to identify the person who posted the Fake Profile.  Despite some references 

in the decisions below, A.B. has not filed any action for defamation, or any other relief. 

22. In an effort to limit the harm resulting from the defamatory publication, A.B. also asked 

the Court for permission for her and her father (acting as her litigation guardian), to 

proceed by way of pseudonym, and for a partial publication ban precluding 

republication of the actual words in the Fake Profile.  A.B. sought to use a pseudonym 

and also to protect the content of the Facebook profile as both types of relief are 

required to preserve her anonymity.  Even though the profile has been removed, all 

those who have seen it will immediately be able to identify her as A.B. if it is 

republished. 

23. As required under Nova Scotia’s Civil Procedure Rules, A.B. provided notice of the 

anonymity and publication ban requests to the media. Only the Respondents, The 

Halifax Herald Limited and Global Television, sought leave to intervene and opposed 

A.B.’s confidentiality requests.1 

24. By oral decision delivered May 28, 2010, reduced to written reasons dated June 4, 2010 

LeBlanc J., sitting in Chambers, granted A.B.’s request for an Order compelling 

Eastlink to disclose all information in its possession concerning the identity of the 

account holder to whom the IP address was assigned, but denied the request for 

confidentiality protections. 

 
Chambers Decision, Appellant’s Record at Tab 3 

 
 

25. In concluding that it was appropriate to compel Eastlink to disclose its customer 

information, LeBlanc J. held that such an order was the only way that A.B. could hope 

to determine who created the Fake Profile.  He held that the creator of the Fake Profile 

had no reasonable expectation of anonymity and although the Court recognized that the 

Charter values of freedom of expression and privacy were involved in relation to that 

                                                 
1      While Global Television opposed A.B.’s requests in the Courts below, A.B. consented to its withdrawal as a 
Respondent to this Appeal.  The only active Respondent is the Halifax Herald Limited. 
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person, the public interest in disclosing the information identifying the Fake Profile 

creator prevailed.  

Chambers Decision, Appellant’s Record at Tab 3 
 

26. With respect to the application for a publication ban on the contents of the Fake Profile 

and to allow A.B. to proceed anonymously, LeBlanc J. applied the tests set out in 

Sierra Club of Canada v. Canada (Minister of Finance), 2002 SCC 41, Dagenais v. 

Canadian Broadcasting Corp., [1994] 3 S.C.R. 835 and R. v. Mentuck 2001 SCC 76.  

He concluded that A.B. could neither proceed by of pseudonym nor would the court 

order a publication ban on any of the contents of the Fake Profile. 

Chambers Decision, Appellant’s Record at Tab 3 
 

27. LeBlanc J. ultimately based his decision for denying the anonymity request on the lack 

of affidavit evidence filed by A.B. or her father opining that this young girl would 

suffer future harm if she were required to publicly reveal herself as a victim.  LeBlanc 

J. explained his rationale at paragraph 34 as follows:  

I am satisfied that a publication ban would not be justified in the 
circumstances.  In the matter before Chief Justice Wachowich there 
was evidence of damage to the emotional health to the minor.  In the 
case before me there is no such evidence.  The affidavit filed by the 
guardian and by counsel on behalf of A.B. does not make any 
reference to the effect, whether physical, psychological, emotional or 
mental that this Facebook profile has had on the applicant.  

 
Chambers Decision,  Appellant’s Record at p. 37 

 

28. LeBlanc J. was urged to take judicial notice of harm to A.B., given her age, her inherent 

vulnerability and the nature of the fake Facebook profile.  He refused. 

29. The effect of LeBlanc J.’s decision is that A.B. is entitled to receive the information 

from Eastlink that will assist her in identifying the person who created the Fake Profile, 

but, if she wants that information, she has to reveal her full name and allow the media 

to report on the contents of the statements made about her. 
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30. Justice LeBlanc also issued a separate decision requiring that A.B.’s father pay The 

Halifax Herald and Global Television costs for having intervened.  

Chambers Costs Decision, Appellant’s Record at Tab 2 
 

31. A.B. appealed LeBlanc J.’s decision on the grounds that LeBlanc J. failed to consider 

the special vulnerability of children and disregarded the obvious risk of harm to A.B. if 

her identity is exposed.   

32. A publication ban and an Order permitting A.B. to proceed with her appeal by way of 

pseudonym was issued by Oland J.A. in the summer of 2010 (2010 NSCA 57).  She 

granted the order to proceed anonymously, along with the publication ban, based on the 

importance of protecting A.B.’s reputation and based on the insubstantial deleterious 

effect the Order would have on freedom of the press.  The media were free to report on 

the case, but Oland J.A’s Order prohibited the media from publishing A.B.’s identity 

and the actual words used in the Fake Profile.  

Court of Appeal Stay Decision, Appellant’s Record at Tab 4 
 

33. The Nova Scotia Court of Appeal issued its decision on the merits on December 7, 

2010.  The Court refused to protect A.B.’s identity as, in its view, she “[is] not so 

marked by disability as to trigger the court’s obligation to protect her through the 

exercise of parens patriae” (para. 59).   The Court further noted that the principles of 

parens patriae were inapplicable to this case due to the lack of legislative gaps and 

because A.B.’s initial application was grounded in rules of civil procedure (paras. 60-

61).   

Court of Appeal Decision, Appellant’s Record at p.73 
 

34. The Court refused to consider that exposing A.B.’s identity, particularly given the 

sexualized content of the Fake Profile, would necessarily cause this 15 year-old girl 

harm. The Court of Appeal instead, without any evidence, decided that by coming 

forward and revealing her identity, A.B. would actually be “lauded for her courage in 

defending her good name and rooting out on-line bullies who lurk in the bushes, behind 

a nameless IP address.”  The Court did not consider that A.B., if she revealed her 



10 
 

identity, would actually be subject to more bullying and that her online identity would 

be forever linked with the Fake Profile. 

Court of Appeal Decision, Appellant’s Record at p. 84 
 

35. The Court of Appeal ultimately concluded that the constitutional principles of the right 

to freedom of the press and the long-established open court principle prevailed over the 

need to protect A.B because she had not provided affidavit evidence to demonstrate that 

she was so marked with disability that she needed the court’s protection.  

36. This case gives the Court the opportunity, for the first time, to provide guidance on the 

balance that should be struck between freedom of expression and the rights of children 

to seek assistance from the courts without having to reveal their identity or subject 

themselves to further humiliation.  In the digital age, the world is different, particularly 

for teenagers, and the wide-spread dissemination and permanency of online media 

reporting has to be considered by the courts when dealing with children who are 

looking to the courts for a remedy.  

37. It is A.B.’s position that the Dagenais/Mentuck test requires an objective analysis of the 

competing values at stake (in this case, the protection of children, the right to privacy 

and access to justice v. freedom of expression and the open court principle).  The 

Dagenais/Mentuck case is not meant to be a fact-finding probe into an individual 

applicant’s mental state to determine whether that person has a subjective fear of harm.  

It is meant to be a balancing of the values engaged to come to a fair and principled 

result. 
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PART II – ISSUES ON APPEAL 

 
38. The following issues are raised in this Appeal: 

 
A) Should minor litigants seeking a civil remedy for on-line sexualized bullying be 

entitled to bring a motion to determine the identity of the intended defendant 

using a pseudonym and under a publication ban concerning the substance of the 

statements? 

 

B) In considering whether a confidentiality order and publication ban should be 

granted, should a Court take notice of the inherent vulnerability of young people 

subject to on-line sexualized bullying and the serious risk of harm to them if they 

are required to republish the comments and reveal their identity to seek a remedy? 

 

C) In considering whether a confidentiality order and publication ban should be 

granted for a child subject to on-line sexualized bullying can a Court invoke its 

parens patriae jurisdiction to protect that child? 

 

D) Should media who choose to intervene in a motion for a publication ban be 

entitled to costs if the motion is not successful, particularly when the motion 

involves interests broader than those of the applicant? 
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PART III – STATEMENT OF ARGUMENT 

 
A. OVERVIEW  

 
39. “An individual’s reputation is not to be treated as regrettable but unavoidable road kill 

on the highway of public controversy, but nor should an overly solicitous regard for 

personal reputation be permitted to “chill” freewheeling debate on matters of public 

interest.”:  WIC Radio Ltd. v. Simpson, 2008 SCC 40, per Binnie J. at para. 2.  

40. Canadian Courts have allowed parties to proceed with civil litigation anonymously in a 

myriad of different circumstances.  The most common instance is when courts have 

allowed plaintiffs to proceed with sexual abuse and assault actions by way of 

pseudonyms (see, for example, X. v. Y. 2004 YKSC 45; John Doe v. Smith 2001 

ABQB 277; B.G. v. British Columbia 2004 BCCA 345; Doe v. Hirt, [1991] B.C.J. No. 

3904; A.B. v C.D. 2010 BCSC 1530; Doe (Next friend of) v. Church of Jesus Christ of 

Latter-Day Saints in Canada, 2003 ABQB 794; C.W. v. L.G.M. 2004 BCSC 1499); and 

Jane Doe 1 v. Manitoba 2005 MBCA 57.  Although these anonymity orders are 

commonplace when the sexual assault action is commenced by a minor, they are also 

prevalent in cases involving adults.   

41. Other scenarios where plaintiffs have been entitled to access the civil court system 

anonymously relate to protecting the privacy of mentally incompetent parties (Doe 

Estate, 2003 ABQB 793 and E.B. v. S.B., 2010 MBQB 14), parties seeking declaration 

of parentage over children born to surrogate mothers (M.D. v. L.L., [2008] O.J. No. 

907 (S.C.J.); J.R. v. L.H., [2002] O.J. No. 3998 (S.C.J.) and; P.Q. v. Bederman, [1998] 

O.J. No. 4009 (Gen. Div.)),  and cases where a party’s professional reputation is at risk 

of being harmed; (G. v British Columbia College of Teachers 2004 BCSC 626). The 

Ontario Court of Appeal has held that when necessary to protect the best interest of a 

child, an order may be made to seal a court file (M.S.K. v. T.L.T., [2003] O.J. No. 352 

(C.A.)); and X. v. Y. 2011 BCSC 943 where the court provided anonymity in a personal 

injury claim for an police officer who investigated gangs and his family.  
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42. The right to freedom of expression and open courts is fundamental; however, a balance 

must be struck between the protection of children and any limit on the public’s right to 

know every detail underlying judicial decisions.  In striking that balance, A.B. requests 

that this Court take into account the inherent vulnerability of children, the need and 

commitment to protect them in the court system, and the underlying Charter value of 

the worth and dignity of each individual, including their reputation.  In doing so, it is 

clear that the protection of A.B.’s identity is a superordinate social value that should be 

permitted to limit full access to the courts. 

43. Allowing A.B. to maintain her anonymity when obtaining an Order to assist her in 

determining the identity of the creator of the Fake Profile strikes a fair balance between 

these principles.  It serves to protect her while minimally limiting the public and the 

media’s access to and the right to publicize the proceedings. 

B. LIMITS ON THE OPEN COURT PRINCIPLE – COMPETING SOCIAL 
VALUES  

 
44. The open court principle has been described as a cornerstone of the common law:  

Canadian Broadcasting Corp. v. New Brunswick (A.G.), [1996] 3 S.C.R. 480.  Unless 

otherwise restricted, documents filed with Courts are accessible to the public and 

hearings are held in the open, with members of the public welcome as spectators.  In 

Vancouver Sun (Re) 2004 SCC 43, Iacobucci and Arbour JJ. state for the majority of 

the Court at para. 25:  

Openness is necessary to maintain the independence and impartiality 
of courts.  It is integral to public confidence in the justice system and 
the public’s understanding of the administration of justice.  Moreover, 
openness is a principal component of the legitimacy of the judicial 
process and why the parties and the public at large abide by the 
decisions of courts.  
 

45. The test to be applied in determining whether a plaintiff is entitled to anonymity in a 

proceeding is that developed in Dagenais, supra and Mentuck, supra.  In Vancouver 

Sun, the Court noted that the Dagenais/Mentuck test is the appropriate test to apply in 

all circumstances where a party attempts to limit the open court principle by any means 

(para. 31) and described the test as follows at para. 29: 
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(a) Such an order is necessary in order to prevent a serious risk to the 
proper administration of justice because reasonably alternative 
measures will not prevent the risk; and 
 

(b) The salutary effects of the publication ban outweigh the deleterious 
effects on the rights and interests of the parties and the public, 
including the effects on the right to free expression, the right of the 
accused to a fair and public trial, and the efficacy of the administration 
of justice.  

 

46. Motions are regularly made to Courts that would impose limits on the open court 

principle.  Motions may be made for a publication ban on all matters related to a certain 

proceeding, or to specific matters within a proceeding.  Alternatively, an interested 

party may move for the Court record to be sealed so that its contents will not be 

accessible to the public or for court proceedings to be closed to the public.  In some 

cases, such as the present case, an interested party seeks to use pseudonyms and have a 

partial publication ban to protect their actual identity from being made publicly 

available.  In these cases, the court record, and the courtroom, remain open.  All that is 

left to the public’s imagination is the identity of the protected party.  

47. A.B. submits that the principles underlying the Dagenais/Mentuck test are based on a 

recognition that there are certain social values of superordinate importance to the 

public’s accessibility to the courts and when those values are engaged, the Court should 

limit the public’s access in the most minimally intrusive way possible while continuing 

to protect that superordinate social value.  This is evident in Nova Scotia (Attorney 

General) v. MacIntyre, [1982] 1 S.C.R. 175 where, Dickson J. for the 5-4 majority 

states at pg. 185 and 186:  

Many times it has been urged that the ‘privacy’ of litigants requires 
that the public be excluded from court proceedings.  It is now well 
established, however, that covertness is the exception and openness the 
rule.  Public confidence in the integrity of the court system and 
understanding of the administration of justice are thereby fostered.  As 
a general rule the sensibilities of the individuals involved are no basis 
for exclusion of the public from judicial proceedings. 
 … 
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In my view, curtailment of public accessibility can only be justified 
where there is present the need to protect social values of 
superordinate importance.  [Emphasis added] 

 
 
48. See also, Canadian Broadcasting Corp. v. The Queen 2011 SCC 3 at para. 19:  "The 

fact that Mr. Dufour has been acquitted and his particular vulnerability are factors that 

give full meaning to Dickson J.'s comment in MacIntyre that there are cases in which 

the protection of social values must prevail over openness"; Canadian Newspapers Co. 

v. Canada (Attorney General), [1988] 2 S.C.R. 122 at para. 10; Vancouver Sun, supra 

at para. 60; and Vickery v. Nova Scotia Supreme Court (Prothonotary), [1991] 1 S.C.R. 

671 at para. 35. 

49. Applying this test should, in most cases, not require subjective evidence of harm to a 

particular applicant, but rather, an examination of the context of the case to determine 

whether, objectively, superordinate social values are engaged that need to be protected.  

If so, these social values must be weighed against the public’s right to have full access 

to the courts.  If the superordinate social value can be protected in a manner that is 

minimally intrusive to the public’s right of access, confidentiality measures, in the 

proper form, should be granted. 

50. It is A.B.’s position that the Nova Scotia Court of Appeal erred in its strict requirement 

that A.B. file evidence of a risk of future harm in order to be granted a remedy.  This is 

not what the Dagenais/Metuck test requires.  Instead of identifying the social values to 

be weighed under the first part of the test, the Court of Appeal interpreted comments 

made by Iacobucci J. in Mentuck as requiring that, in all cases (even those involving 

children), an applicant must file opinion evidence stating that she will suffer harm if the 

order is not granted.  This is evident in paras. 43-44 and 93-94 of the Decision: 

The "risk" in the first prong of the Dagenais/Mentuck test analysis as 
noted by Iacobucci J., must be: 
 

... real, substantial, and well-grounded in the evidence; 
it must be "a risk that poses a serious threat to the 
proper administration of justice. In other words, it is a 
serious danger sought to be avoided that is required, not 
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a substantial benefit or advantage to the administration 
of justice sought to be obtained (Mentuck, supra, at 
para. 34). 

 
[...] To even meet the first prong of the test, A.B. had to demonstrate, 
from solid evidence, that there was a real and substantial risk which 
posed a serious threat to the proper administration of justice and that 
her claim for relief was the only way to prevent the risk occurring. 
 
[...] 
 
It should have been a relatively easy thing for the appellant to produce 
evidence showing harm. A parent, a relative, a teacher, a nurse, or a 
doctor might easily have sworn an affidavit which would document the 
noticeable changes perceived in A.B. thereby offering evidence of past 
harm, which would then assist the court in predicting future harm or, at 
least, evaluating the risk of harm. 
 
In my opinion, the appellant's failure to lead any evidence of harm or 
risk of harm to herself is fatal to both her request for a partial 
publication ban and that she be given permission to advance this 
litigation anonymously. 
 
 

51. A.B. submits that had the Court of Appeal appropriately applied the test in 

Dagenais/Mentuck, it would have concluded that the protection of children who are 

bullied on-line is a superordinate social value that the courts are bound to protect.  This 

approach, which A.B. suggests is the correct one, has been applied in a number of cases 

in which anonymity was sought. 

52. In John Doe v. Smith, supra, Veit J. was asked to allow the plaintiff and his spouse to 

bring an action under pseudonyms.  The plaintiff and his spouse were patients of the 

defendant psychologist when the defendant allegedly abused his fiduciary 

responsibilities by having a sexual relationship with the plaintiff’s spouse.  The couple 

was seeing the defendant for the purposes of marriage counselling.  After reviewing the 

open court principle, and briefly considering the Dagenais approach and the injunction 

approach, Veit J. concluded that the overall consideration for the Court is: “Whether 

the litigant or litigants who request the ban have established an overarching policy 

value that trumps the standard of openness that applies to the courts.”:  para. 111  
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53. Veit J. concluded that there was in fact a superordinate social value in that case.  She 

states, at para 14:  

The arching values in this case relate to the alleged abuse of a treating 
relationship which may invalidate a consent to sexual activity.  In 
other words, this is a situation which is analogous to a charge of sexual 
assault and the public policy that Parliament has invoked to grant a 
complainant in such a situation a limited right to privacy – which is 
that although the trial of the issue will be held in an open courtroom, 
the complainant will not identified in any reporting of the trial – 
should apply here.   

 
 

54. In A.B. v. C.D., supra, the B.C. Supreme Court also approached the request for a 

publication ban as an exercise of weighing the competing social values of privacy and 

access to justice for a sexual assault litigant against the right to freedom of expression.  

The Court at para. 43 explained: 

Publication ban applications arise in differing circumstances, and the 
rights and interests which the court must balance vary.  In this case, 
the interests that favoured a publication ban are the interest of the 
plaintiff in maintaining her privacy, and the interest of the public in 
encouraging victims to seek damages from sexual wrongdoers.  The 
interests that opposed a publication ban and suggest that any ban 
should be minimal are the interest of the public and the press in 
freedom of expression, including open and accessible courts, and the 
public interest in an open public dialogue on the functioning of public 
institutions like school boards. 

 

55.  The need to protect social values of superordinate importance as described by Dickson 

J. in MacIntyre, supra, remains the paramount consideration.  Courts continue to refer 

to this decision, and in the balancing of interests, courts continue to protect social 

values of superordinate importance with publication bans, anonymity orders, and in 

camera proceedings.  In the decisions that apply the principled approach (many of 

which involve children), the court does not require opinion evidence from the 

applicant/plaintiff regarding future harm that may occur should their anonymity not be 

protected. 
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56. In Toronto Star Newspaper Ltd. v. Ontario 2012 ONCJ 27, the court applied the 

“superordinate social values test” in refusing an application brought by The Star for 

access to pre-sentence reports and victim impact statements filed in three young 

offender proceedings.  At the outset, the Court explained the application of the 

Dagenais/Mentuck test as follows at para. 22: 

 
The first step for the court in applying the Dagenais/Mentuck test is to 
determine which values, rights and interest are in conflict.  In this 
application, society’s interests in the open court, and freedom of the 
press, appear to conflict with society’s interest in protecting the 
privacy of young people dealt with under the Youth Criminal Justice 
Act. 

 
 

57. The Court did not rely on the subjective evidence provided by the young offenders, but 

rather, as a whole, held at para. 77 that: 

[...] the protection of privacy is a cornerstone of the Act, and, as I have 
argued, is recognized as having a critical relationship to rehabilitation 
which promotes the long-term protection of society, the stated 
objective of the Act.  This pragmatic function is augmented by what I 
have found to be the constitutional dimension to the young person’s 
privacy interests, and the recognition of privacy as a human right of 
children. 

 
58. In R. v. Panghali 2011 BCSC 422 the media sought access to certain exhibits in a 

murder trial in which a man was accused of killing his wife.  In some of the exhibits 

(mainly interviews) the accused had made damaging statements about his wife and her 

family.  The accused’s eight-year old daughter was living with his wife’s family and 

was aware of the murder, however, the Court was concerned that if the interviews were 

posted online, the damage to that young girl would be immediate and permanent.  At 

para. 51, Holmes J. noted: 

To allow the placing of the video-recordings on the internet would 
give their content both immediacy and permanence in the public 
domain. Individuals would be easily able to download portions of 
interest and to send them -- whether in the original or a distorted form 
-- to anyone with internet access. 
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59. Holmes J. examined Sharpe J.A.’s decision in R. v. Canadian Broadcasting Corp 2010 

ONCA 726 in which he stated that the Dagenais test requires “convincing evidence” of 

harm to displace the open court principle.  Holmes J. explained at paras. 34 and 56 : 

Sharpe J.A. concluded that the personal opinion of the application 
judge in R. v. Canadian Broadcasting Corp. that the public did not 
need to see the "gruesome image" did not satisfy the 
Dagenais/Mentuck test for restriction. In the context of that 
conclusion, Sharpe J.A. spoke of the responsibility of a party seeking 
to restrict access to "demonstrate through convincing evidence" that 
the Dagenais/Mentuck approach justifies the restriction (para. 40). 
However, I do not take these remarks as indicating that never may 
a presiding judge make an assessment of the interests at play 
without an evidentiary foundation presented by a party. As I 
discuss below, such a conclusion would be inconsistent with the 
court's responsibilities both to control its process and to protect the 
interests of vulnerable persons affected its proceedings. The court 
bears a responsibility to exercise supervisory and protecting power 
over exhibits surrendered into its care independent of the positions of 
the parties in the instant case. 
 
[...] 
 
As I mentioned, particular concerns arise in relation to Maya's 
interests. The Crown describes those interests as privacy interests, as 
protected by s. 8 of the Charter. However, in my view they may be 
more akin to her general welfare as a child, which enjoys legal 
recognition and protection through, for example, the Court's parens 
patriae role. However it is characterized, I have no doubt that 
Maya's welfare amounts to a "legally-protected interest" sufficient 
for consideration in the application of the Dagenais/Mentuck test. 
[Emphasis added] 
 

 
60. Similarly, in Doe (Next friend of) v. Church of Jesus Christ of Latter-Day Saints in 

Canada, supra, Wachowich C.J.Q.B. was asked to approve a settlement agreement in a 

sexual abuse action brought by a 16 year old girl against the defendant Church. The 

Court was also asked to ban the publication of any identifying features of the girl.  For 

the purposes of this aspect of the application, the girl’s next friend swore an affidavit 

containing a lay opinion that the girl’s emotional well being was the basis for the 

anonymity application. Wachowich C.J.Q.B. applied the Dagenais/Mentuck 

considerations to the girl’s application and allowed the ban on all features that could 
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identify her.  Wachowich C.J. Q.B. accepted that “the protection of the minor’s 

emotional health is a legitimate concern, and that it is necessary in the fair 

administration of justice (para 9).”  In affirming that the girl passed the first stage of the 

Dagenais/Mentuck test, Wachowich C.J.Q.B. states, at paragraphs 14 and 15:  

 
The conclusion that the 16 year old girl in this case would suffer 
emotional harm from being identified in a sexual abuse action, 
although not based on well-grounded evidence, is easily 
acceptable. The only evidence presented on this point was an affidavit 
from the girl’s next friend that notes the purpose of seeking anonymity 
is to protect Doe’s emotional well-being.  The Court did not require 
well-grounded evidence before drawing such the obvious 
conclusion that the 16 year old would be at risk of emotional harm 
if she was identified publicly as being sexually abused. [Emphasis 
added] 

 

61. The parties in M.D. v. L.L., supra also sought the protection of pseudonyms.  In that 

case, the Court required no evidence or submissions before protecting their identities.  

This case related to a gestational carriage agreement which resulted in the birth of E.D.  

Although L.L. carried E.D. to term, the child’s genetic material was composed of the 

applicants’ sperm and ova.  This complex and personal factual matrix made up the 

“privacy interests” that Nelson J. considered as the basis for granting the anonymity 

motion. Nelson J. states the following at para. 81: 

This court possesses the jurisdiction to use initials or pseudonyms to 
protect the identity of parties pursuant to Rule 2.03 of the Rules of 
Civil Procedure, which enables the court, in the interests of justice, to 
dispense with the general rule that the names of parties be identified in 
the title of the proceeding (Rule 14.06):  S.T. v. Stubbs, 1998 CanLII 
14676 (ON SC), [1998] O.J. No. 1294, (1998), 38 O.R. (3d) 788.  The 
use of initials to identify the parties was ordered in R. (J.) in the 
absence of submissions on the point.  In this case, the identification 
of the parties by initials is entirely appropriate, given the privacy 
interests that the parties and E.D. have in this matter. 
 
 

62. In another parentage case, J.R. v. L.H., supra, Kiteley J. did not ask for specific 

evidence of the subjective effect of the court proceedings on the applicant, but rather, 
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accepted that, in exercising its discretion, the courts role was to balance the public 

interest in openness against the parties’ interest in privacy and said at para 29:  

This issue of gestational carriage agreements (and indeed traditional 
surrogacy agreements) is an emerging matter of public policy. Ms. 
Blom could not provide me with any cases in which orders such as this 
have been made. Undoubtedly there have been some, indeed many. A 
roadmap is necessary so that the genetic parents and the "birth mother" 
and her spouse if there is one, know what to expect in the conclusion 
of the legal process. It is in the public interest that the roadmap be 
available for those considering such a procedure. It is equally as 
important that the public have the opportunity to know and understand 
how these issues are resolved. But it does not mean that the 
identities of the members of the two families need to be publicized. 
Without evidence from any of the parties, the balance between 
those issues is found in the use of pseudonyms. I am prepared to 
find that these parties would consider it a significant intrusion on 
their privacy if their identities were made public. Their privacy can 
be protected while the fundamental value of openness is observed if 
the participants are identified with initials. [Emphasis added] 

 

63. In A.T. v. L.T.H., 2006 BCSC 1689, the British Columbia Supreme Court granted a 

publication ban as a result of its duty to protect the well-being of children. In that case, 

a father had requested a publication ban in divorce proceedings to ensure his daughter 

was not unnecessarily harmed by her mother’s false allegations of sexual abuse. 

Relying upon its parens patriae jurisdiction and the child’s right to privacy, the Court 

found at paragraphs 37 and 38 that publishing information about the child in question 

“may make her the subject of comment, stigma, and embarrassment and may also make 

her a potential target for a sexual predator, although that is a more remote possibility”. 

The order was granted.  

64. In Radtke v. Gibb 2009 SKQB 440 the Court ordered a publication ban restricting a 

mother (the owner and editor of a local newspaper), from further publishing the identity 

of her son, who was the involved in an ongoing custody battle, in editorials she 

intended to continue publishing. Dufour J. held at paragraph 17 that the “well-being of 

children...can constitute a ‘serious risk’ to the proper administration of justice”. At 

paragraph 36, Dufour J. continued: 
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A risk that the children could be subjected to undue stress is 
sufficient to restrict the publication of disputes involving children 
(for example, see: K.M.F. v. K.H.L (1992), 99 D.L.R. (4th) 317 (QB)) 
and it is appropriate that I take into account the "consequences of 
possible" publication (R.F. v. O.B., supra, at para. 38). It is well 
recognized that the proper administration of justice often entails 
protecting children using the discretion vested in the Court by 
statute, the Court’s inherent jurisdiction or parens patriae powers 
[…] [Emphasis added] 
 

 
65. Dufour J. specifically found at para. 37 that children need not produce expert evidence 

to prove they are at risk, and stated that the court is “entitled to rely on logic and 

common sense to determine whether there is a ‘reasoned apprehension of that harm’”. 

66. In M.M.L. v. P.M.F., 2006 SKCA 37, the Saskatchewan Court of Appeal upheld all but 

a minor part of an order prohibiting a father from publishing the name, image, or 

likeness of his child (the subject of a custody battle). The Court ruled at para. 7 that “it 

is clear the Chambers judge was exercising the Court’s inherent common law 

jurisdiction to protect the child’s best interests” and that, with the exception of the 

limitation of the use of the child’s name in private communications over the Internet, 

the “limit was reasonable to protect the best interests of the child.” 

C. While A.B. recognizes that there are a number of cases in which a publication ban has 

been denied on the basis that no affidavit of harm had been filed before the court, A.B. 

is not aware of any such cases involving children:  See A.B. v. Stubbs, [1999] O.J. No. 

2309 (S.C.J.) at para. 26; P.A.B.D. (Re) 2005 NLTD 214 and M.E.H. v. Williams 2012 

ONCA 35.   

D. SOCIAL VALUES OF SUPERORDINATE IMPORTANCE 

67. As set out above, A.B. submits that when applying the first part of the 

Dagenais/Mentuck test to determine whether an order restricting access is necessary in 

order to prevent a serious risk to the proper administration of justice, the court should 

consider, in the context of facts underlying the proceeding, whether there are 
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superordinate social values involved that may justify limiting the public’s access to the 

Courts. 

68. This is a case of young girl who was subject to bullying and ridicule on the internet.  

She is seeking the identity of the person(s) who did this to her and says that if she is not 

allowed to proceed anonymously, she will not continue any court proceedings.  A.B. 

submits that this case engages three important social values:  1) the protection of 

children; 2) the right to privacy; and 3) access to justice. 

1) The Protection of Children 
 

69. One of the most important interests which Canadian society seeks to protect in law is 

the interests of children, because of their inherent vulnerability.  In R. v. Sharpe, 2001 

SCC 2 L’Heureux-Dubé, Bastarache, and Gonthier, JJ., reviewed the myriad of ways in 

which Canadian legislation and the common law seek to protect children and explained 

the reasons for such protection.   

70. In Sharpe, the accused challenged section 163.1(4) of the Criminal Code.  In upholding 

the provision under section 1, the Court explained that the purpose of section 163.1 of 

the Code is to protect children as their “physical, mental and emotional immaturity” 

make them “one of the most vulnerable groups in society”.  L’Heureux-Dubé continued 

at para. 170 stating that “Canadian society has always recognized that children are 

deserving of a heightened form of protection.  This protection rests on the best interests 

of the child.”.  She concluded at para. 174:  

Canadian courts have shown an increased awareness of the rights and 
interests of children. Our Court has repeatedly articulated the 
importance of protecting children and youth from various forms 
of harm; see, for example, R. v. Nguyen, [1990] 2 S.C.R. 906 
(S.C.C.), at p. 948, per McLachlin J.; M. (K.) v. M. (H.), [1992] 3 
S.C.R. 6 (S.C.C.); Irwin Toy Ltd., supra; Young v. Young, [1993] 4 
S.C.R. 3 (S.C.C.); L. (D.O.), supra, at p. 439, per L'Heureux-Dubé J. 
The common law, based on the parens patriae jurisdiction, has 
recognized the power of state institutions to intervene to protect 
children who are at risk; see, for example, B. (R.) v. Children's Aid 
Society of Metropolitan Toronto (1994), [1995] 1 S.C.R. 315 (S.C.C.), 
at para. 88. Further, in cases such as Young v. Young, supra, at pp. 84-
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85, this Court has reaffirmed that any decision affecting a child 
must be made in his or her best interests, which include, but are 
not limited to, ensuring that the child is protected from harm, 
whether caused by others or self-inflicted, and, importantly, seeking to 
foster the healthy development of the child to adulthood. [Emphasis 
added] 
 

71. Canada’s recognition of the inherent vulnerability of children and of the courts’ need to 

protect them has been repeatedly reaffirmed in the common law, by Parliament, by the 

legislatures and through international commitments.  To deny that a fifteen year old girl 

is inherently vulnerable (as the Nova Scotia Court of Appeal did) is entirely 

inconsistent with these basic principles. 

72. The very basis of the Youth Criminal Justice Act, S.C. 2002, c. 2 is the recognition that 

children are vulnerable and must be protected in the judicial system.  The preamble of 

the YCJA clearly sets out the commitment that Canadians have made to protect their 

children: 

WHEREAS members of society share a responsibility to address the 
developmental challenges and the needs of young persons and to guide 
them into adulthood; 
 
[...] 
 
WHEREAS Canada is a party to the United Nations Convention on the 
Rights of the Child and recognizes that young persons have rights and 
freedoms, including those stated in the Canadian Charter of Rights and 
Freedoms and the Canadian Bill of Rights, and have special guarantees 
of their rights and freedoms; 
 

73. Further, the parens patriae jurisdiction of our courts exists for the very purpose of 

protecting the vulnerable.  The genesis and scope of parens patriae jurisdiction was 

canvassed by this Court in Re Eve, [1986] 2 S.C.R. 388, where LaForest J. concluded 

as follows at paras. 72ff: 

…Before going on, it may be useful to summarize my views on the 
parens patriae jurisdiction. From the earliest time, the sovereign, as 
parens patriae, was vested with the care of the mentally incompetent. 
This right and duty, as Lord Eldon noted in Wellesley v. Duke of 
Beaufort, supra at 2 Russ., at p. 20, 38 E.R., at p. 243 is founded on the 
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obvious necessity that the law should place somewhere the care of 
persons who are not able to take care of themselves. In early England, 
the parens patriae jurisdiction was confined to mental incompetents, 
but its rationale is obviously applicable to children and, following the 
transfer of that jurisdiction to the Lord Chancellor in the 17th century, 
he extended it to children under wardship, and it is in this context that 
the bulk of the modern cases on the subject arise. The parens patriae 
jurisdiction was later vested in the provincial superior Courts of this 
country, and in particular, those of Prince Edward Island. 
 
The parens patriae jurisdiction is, as I have said, founded on 
necessity, namely the need to act for the protection of those who 
cannot care for themselves. The Courts have frequently stated that 
it is to be exercised in the "best interest" of the protected person, 
or again, for his or her "benefit" or "welfare". 
 
The situations under which it can be exercised are legion; the 
jurisdiction cannot be defined in that sense. As Lord MacDermott put 
it in J. v. C., [1970] A.C. 668 at 703, [1969] 1 All E.R. 788, the 
authorities are not consistent and there are many twists and turns, but 
they have inexorably "moved towards a broader discretion, under 
the impact of changing social conditions and the weight of opinion 
...". In other words, the categories under which the jurisdiction 
can be exercised are never closed. Thus I agree with Latey J. in Re 
X, supra, at p. 699, that the jurisdiction is of a very broad nature, 
and that it can be invoked in such matters as custody, protection 
of property, health problems, religious upbringing and protection 
against harmful associations. This list, as he notes, is not 
exhaustive. 
 
What is more, as the passage from Chambers cited by Latey J. 
underlines, a Court may act not only on the ground that injury to 
person or property has occurred, but also on the ground that such 
injury is apprehended. I might add that the jurisdiction is a carefully 
guarded one. The Courts will not readily assume that it has been 
removed by legislation where a necessity arises to protect a person 
who cannot protect himself. [Emphasis added] 
… 

 
74. A court’s inherent parens patriae jurisdiction is both a right and a protective obligation. 

The duty is imposed on the courts out of a necessity to act to protect those who cannot 

care for themselves. The cases in which that duty arises and can be exercised are not 

closed. In all cases, the exercise of the jurisdiction must be in accordance with the 
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underlying principle: That the Court must do what is necessary for the best interests of 

the child for whose benefit its jurisdiction and discretion are exercised.  

75. LaForest J. stated at paragraph 75 of Re Eve, supra, the parens patriae jurisdiction 

allows the court to act “not only on the ground that injury…has occurred, but also on 

the ground that such injury is apprehended”.  See also Radtke v. Gibb, supra, at para. 

36; A.T. v. L.T.H., supra at paras. 37-38, 71; Jane Doe v. Church of Jesus Christ of 

Latter-Day Saints, supra para. 9. 

76. In the present case, the Nova Scotia Court of Appeal appears to have been under a 

misapprehension that: 1) children are not inherently vulnerable and 2) there is a 

legislative regime in place to protect A.B. and as such, the Court was not entitled to 

exercise its parens patriae jurisdiction.  The Court of Appeal held: 

I see no reason, whether in fact or in law, to characterize the appellant 
in this case as a party so marked by disability as to trigger the court’s 
obligation to protect her through the exercise of its parens patriae 
jurisdiction.   
 
This Court has also declared that the exercise of parens patriae 
jurisdiction ought to be limited to filling in legislative gaps, or 
situations requiring judicial review.  See, for example, Children and 
Family Services of Colchester County v. K.T., 2010 NSCA 72 
(CanLII), 2010 NSCA 72, paras. 33; Nova Scotia (Minister of 
Community Services) v. N.M., 2008 NSCA 69 (CanLII), 2008 NSCA 
69, para. 37 and Beson v. Director of Child Welfare (Nfld.), 1982 
CanLII 32 (SCC), [1982] 2 S.C.R. 716 at 724. 
  
In my opinion, our Civil Procedure Rules provide a comprehensive 
and complete framework in which the issues in this case may be 
resolved.  There are no “gaps” to trigger the exercise of parens patriae 
jurisdiction. 
 

77. A.B. agrees that Beson v. Director of Child Welfare (Nfld.), [1982] 2 S.C.R. 716 at 724 

establishes that, where the care of children has been entrusted by the legislature to a 

statutory administrative agency, the court’s inherent parens patriae jurisdiction is not 

ousted, but will be restricted to filling legislative gaps and supplementing the powers of 

the local authority, or judicial review in appropriate cases.   This principle, however, 

has no application in this case.   
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78. In Beson, the child had been placed in custody of the state agencies (the Director of 

Child Welfare) pursuant to child welfare legislation. The welfare of the child at issue 

had thus been specifically entrusted by the legislature to an administrative agency. The 

legislature had defined who had decision-making power with respect to the ward’s best 

interests, and had set out at least some statutory criteria for the exercise of that 

decision-making power. The legislature could therefore be taken to have turned its 

mind to the issue and to have spoken on the question of the protection of wards. At 

issue in that case, therefore, was the competing jurisdiction of a statutory body and the 

courts.  

79. In contrast, A.B. is not subject to any protection under a statute but rather, has looked to 

the common law courts for protection.  The Nova Scotia Court of Appeal wrongly 

looked to the Civil Procedure Rules as a “comprehensive and complete framework” to 

protect A.B..  In coming to this conclusion, the Court failed to understand the purpose 

of the legislative gap rule set out in Beson:  That rule cannot apply where there is no 

available statute to protect a child’s best interest.   Rule 85 of the Nova Scotia Civil 

Procedure Rules is not the kind of framework referred to in Beson, supra, and to the 

extent that it could be considered as such, it creates a legislative gap when it comes to 

children. 

80. Canada has also made protection of children a component of its international 

obligations, as a signatory to the United Nations’ Convention on the Rights of the Child, 

20 November 1989, Can. T.S. 1992 No. 3 (entered into force 2 September 1990).  

Article 3(1) of that Convention states: 

In all actions concerning children, whether undertaken by public or 
private social welfare institutions, courts of law, administrative 
authorities or legislative bodies, the best interests of the child shall be 
a primary consideration. 

 

81. Canada’s international commitment is further clear evidence that the protection of 

children in the courts is a superordinate social value. 

 



28 
 

2) The Right to Privacy 
 

82. The Charter of Rights and Freedoms, the common law, Parliament and the legislatures 

have continuously reiterated the importance of the protection of privacy in Canada, 

particularly when it comes to children. 

83. “Privacy has long been recognized as an important underlying and animating value of 

various traditional causes of action to protect personal and territorial privacy. Charter 

jurisprudence recognizes privacy as a fundamental value in our law and specifically 

identifies, as worthy of protection, a right to informational privacy that is distinct from 

personal and territorial privacy.”:  Jones v. Tsige 2012 ONSC 32. 

84. Canada has adopted legislation that protects children’s privacy rights by requiring their 

anonymity in certain legal proceedings where the child’s identity would otherwise be 

exposed.   

85. One of the foundational principles of the YCJA is that a child’s right to privacy 

deserves protection.  R. v D.B. 2008 SCC 25 dealt with provisions under the YCJA that 

impose a reverse onus on the accused to show why an adult sentence should not be 

imposed in cases of certain criminal offences and why a publication ban should not be 

lifted. Abella J. for the majority held that the reverse onus provision did violate s. 7, 

and could not be saved by s. 1. In her analysis of the issue relating to the publication 

ban, Abella J. stated the following at paras. 84-86: 

[...] Scholars agree that “[p]ublication increases a youth’s self 
perception as an offender, disrupts the family’s abilities to provide 
support, and negatively affects interaction with peers, teachers, and the 
surrounding community” ..... 
 
International instruments have also recognized the negative impact of 
such media attention on young people.  The United Nations Standard 
Minimum Rules for the Administration of Juvenile Justice (“Beijing 
Rules”) (adopted by General Assembly Resolution A/RES/40/33 on 
November 29, 1985) provide in Rule 8 (“Protection of privacy”) that 
“[t]he juvenile’s right to privacy shall be respected at all stages in 
order to avoid harm being caused to her or him by undue 
publicity or by the process of labelling” and declare that “[i]n 
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principle, no information that may lead to the identification of a 
juvenile offender shall be published”.  
 
The Ontario Court of Appeal, echoing the Quebec Court of Appeal, 
recognized the impact of “stigmatizing and labelling” the young 
person, which can “damage” the offender’s “developing self image 
and his sense of self worth” (para. 76). [Emphasis added] 

 

86. Most provinces have also adopted legislation which protects the privacy interests of 

children involved or participating in custody disputes.  For example, in Nova Scotia, 

section 94 of the Children and Family Services Act, SNS 1990, c.5 also prohibits the 

publication of identifying features of children who are witnesses or participants in 

hearings under the Act.   

87. Canada has also committed to protect a child’s right to privacy under the UN 

Convention on the Rights of the Child.  Article 16 of the Convention provides: 

 
1. No child shall be subjected to arbitrary or unlawful interference with his or 

her privacy, family, or correspondence, nor to unlawful attacks on his or her 
honour and reputation.  

 
2. The child has the right to the protection of the law against such interference 

or attacks.  

 
88. In R. v Fox, [2002] O.J. No. 3548 (C.J.), when sentencing an accused for possession 

and distribution of child pornography, the court referred to Article 16 of the 

Convention. After finding that children are vulnerable because of “their age, relative 

physical limitations and limited emotional and mental development”, Hackett J. turned 

to the Convention and Canada’s international obligation to prevent harm being done to 

children. Hackett J. referred to R. Sullivan’s article, Driedger on the Construction of 

Statutes (3rd ed. 1994), p. 330 and stated in para. 75: 

The values and principles of the convention recognize the importance 
of being attentive to the rights and best interests of children when 
decisions are made that relate to and affect their future. In addition, the 
preamble, recalling the Universal Declaration of Human Rights, 
recognizes that "childhood is entitled to special care and assistance". A 
similar emphasis on the importance of placing considerable value on 
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the protection of children and their needs and interests is also 
contained in other international instruments. The United Nations 
declaration of the Rights of the Child (1959), in its preamble states that 
the child "needs specific safeguards and care". The principles of the 
convention and other international instruments place special 
importance on the protections for children and childhood and on 
particular consideration of their interests, needs and rights. They 
help show the values that are central in determining whether this 
decision was a reasonable exercise of the H & C power. [Emphasis 
added] 
 

 
89. Hackett J. then quoted Article 16 of the Convention and commented in paragraph 16 

that “[o]bvioulsy this (Article 16) resonates with the wording of Section 7 of our 

Charter.”  

90. In A.B. v. C.D., supra, the B.C. Supreme Court quoted from L’Heureux-Dubé, J.’s 

decision in R. v. O’Connor and noted that the protection of privacy is a value that must 

be weighed against the right to freedom of expression and the open court principle.  At 

para. 46 of A.B. v. C.D., the Court states: 

The right to privacy was discussed by Justice L'Heureux-Dubé in R. v. 
O'Connor, 1995 CanLII 51 (SCC), [1995] 4 S.C.R. 411 at paras. 110-
119, 130 D.L.R. (4th) 235, as follows: 

 

[...] 

[119]    The essence of privacy, however, is that once 
invaded, it can seldom be regained. For this reason, it is 
all the more important for reasonable expectations of 
privacy to be protected at the point of disclosure. As La 
Forest J. observed in Dyment, supra, at p. 430:  

 
...if the privacy of the individual is to be 
protected, we cannot afford to wait to vindicate it 
only after it has been violated. This is inherent in 
the notion of being secure against unreasonable 
searches and seizures. Invasions of privacy must 
be prevented, and where privacy is outweighed by 
other societal claims, there must be clear rules 
setting forth the conditions in which it can be 
violated. [Emphasis in last sentence added.] 
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In the same way that our constitution generally requires that a search 
be premised upon a pre-authorization which is of a nature and manner 
that is proportionate to the reasonable expectation of privacy at issue 
(Hunter, supra; Thomson Newspapers, supra), s. 7 of the Charter 
requires a reasonable system of "pre-authorization" to justify court-
sanctioned intrusions into the private records of witnesses in legal 
proceedings. Although it may appear trite to say so, I underline 
that when a private document or record is revealed and the 
reasonable expectation of privacy therein is thereby displaced, the 
invasion is not with respect to the particular document or record 
in question. Rather, it is an invasion of the dignity and self-worth 
of the individual, who enjoys the right to privacy as an essential 
aspect of his or her liberty in a free and democratic society.  
[Emphasis added] 

 

91. A.B. should not be required to automatically give up her right to privacy in order to be 

able to get a court order to determine the anonymous bully who created the Fake 

Profile.  The privacy of children is yet another superordinate social value engaged in 

this case. 

3) Access to Justice 
 
92. The evidence before the court is that if A.B. is not granted anonymity, she will not 

continue with her application and therefore will be unable to use the Order granted to 

her requiring Eastlink to identify the creator of the Fake Profile.   

93. However, under the Court of Appeal’s reasoning, A.B.’s access to justice is not of 

concern and, in effect, she has to “pay to play”:  see para. 85.  The Court of Appeal 

says that if A.B. wants the assistance of the courts, she must reveal her identity and it is 

her choice whether or not to do so.  Given the background of this case, this creates 

nothing but a Hobson’s choice for A.B.. 

94. In Doe v. Hirt, supra, one of the main considerations for granting an anonymity order 

was that the plaintiff stated that she would not proceed if she had to reveal her identity.  

That same evidence is before the courts in this matter. 
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95. A.B. submits that even absent this evidence, it is a matter of common sense that a child 

who is bullied will be reluctant to look to the courts for help if in doing so, the child is 

required to subject herself to media scrutiny and further bullying.   

E. BALANCING COMPETING VALUES 
 
96. The protection of children, the right to privacy and access to justice are all 

superordinate social values.   

97. The second step of the Dagenais/Mentuck test is to consider how those values can be 

reconciled with the values of maintaining open courts and the right to freedom of 

expression.  A.B. submits that the order sought in the present case furthers the 

identified superordinate goals and at the same time, is minimally intrusive on the open 

court principle and the right to freedom of expression.  In other words, the salutary 

effects of granting A.B. the permission to proceed using a pseudonym and banning 

publication of the contents of the Fake Profile outweigh the deleterious effects on the 

open court principle and freedom of expression. 

98. The benefits to A.B. are clear.  A.B. will be able to take out the Order granted to her 

and (hopefully) will be able to determine who created the Fake Profile.  In doing so, she 

will not have to subject herself to further peer ridicule and her emotional health will not 

be threatened by her identity being publicly associated with sexualized language about 

her allegedly preferred sexual acts.  She will be able to access the courts without having 

to forever be linked with the Fake Profile or forever be pegged as a victim of bullying. 

 
99. The deleterious effects are less obvious. Many courts have considered the deleterious 

effects of anonymity protection to be minimal.  The name of a victim is often not of any 

valid public interest.  The identity of a minor is but a “sliver of information” and 

minimally impairs the openness of judicial proceedings:  F.N. (Re), supra at para. 12; 

B.G. v. British Columbia supra at para. 26. 

 
100. Courts in other jurisdictions have also been faced with the issue of anonymity in the 

internet age where media reports and other postings are permanent and can easily “go 
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viral”. In those cases, the courts too are struggling to find a principled way of striking a 

balance between privacy and freedom of expression in the internet age.   

101. In Plaintiff B v. Florida Freedom Newspapers 2011 U.S. App. LEXIS 1940, the 11th 

circuit overturned a district court judge’s decision to refuse to allow a number of young 

women to proceed anonymously in an action against the creator of the “Girls Gone 

Wild” video series.  In that case, the unnamed plaintiffs sued for damages stemming 

from films the defendants produced in which the plaintiffs, while under the age of 

eighteen, exposed their breasts and engaged in sexually explicit acts.  The district court 

initially allowed the plaintiffs to proceed anonymously through pre-trial proceedings, 

but later ruled that the plaintiffs could not proceed anonymously at trial. The appellate 

court disagreed with the trial court's decision, noting that the lower court's ruling rested 

on the conclusion that the presumption of openness in court proceedings outweighed 

the concerns expressed by the plaintiffs. 

 
102. The appeals court's analysis began by acknowledging a "strong presumption in favor of 

parties’ proceeding in their own names," noting that defendants "have the right to know 

who their accusers are, as they may be subject to embarrassment or fundamental 

unfairness if they do not."  But this rule is not absolute, the court said. Referencing 

cases involving issues such as abortion and religious beliefs, the court noted that the 

presumption against anonymity can be overcome when a party "has a substantial 

privacy right which outweighs the ‘customary and constitutionally-embedded 

presumption of openness in judicial proceedings.'"  The Eleventh Circuit concluded that 

this case involved such concerns and stated at p. 8: 

In a worse scenario, an audience of voyeurs, pornographic consumers 
and pedophiles will create a heavy demand for these links, pictures, 
and videos, knowing they provide an easy way to obtain some explicit 
sexual images of minors.  In 2002, Girls Gone Wild cameras filmed 
Veronica Lane, a seventeen-year-old girl from Orlando Florida, 
flashing her breasts while driving down the strip in Panama City.  
After the footage made its way into two different Girls Gone Wild 
videos, Lane sued in her own name for invasion of privacy and 
commercial misappropriation of her image.  Lane v. MRA Holdings, 
LLC, 242 F. Supp. 2d 1205 (M.D. Fla. 2002).  As a result of revealing 
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her identity, Lane has been permanently identified in the IMBD.com 
database for Girls Gone Wild movies as “Veronica Lane:  17-year-old 
public breast-flasher”, [...]  The district court’s requirement for the 
Plaintiffs to proceed in their own names effectively places a similar 
price on their abilities to be compensated for their injuries:  a lifetime 
of being subject to any online shopper’s desire for underage nudity.  
This is certainly part of “all the circumstances” of this case. [...]  

 
103. See in contrast, Doe v. Smith, 2006 U.S. Dist. LEXIS 4470 (C.D. Ill., 2006).   

104. See also, Sealed Plaintiff v. Sealed Defendant, 2008 U.S. App. LEXIS 17113 granting 

anonymity in a civil sexual assault case; John Doe 18 v. Clazmer 2011 U.S. Dist. 

LEXIS 122575 granting anonymity to a plaintiff in a case alleging that his former high 

school teacher produced and uploaded sexually explicit images of him and Jacob Doe 

v. Kamehameha Schools 2010 U.S. App. LEXIS 23194 where minor plaintiffs were 

refused the right to proceed anonymously in a case alleging racism in a school 

admission policy;  

105. In JIH v. News Group Newspapers Limited, [2011] EWCA Civ. 42, a well-known 

sports celebrity sought to enjoin the publication of a story about an alleged affair.  

There had been a previous story about JIH and the affair.  The Court concluded at para. 

40 that JIH was entitled both to anonymity in the proceedings and also to an order that 

the details of the story not be published.  The Court explained: 

[...]  If we permitted JIH’s identity to be revealed without permitting 
the nature of the information of which he is seeking to restrain to be 
published, then it would nonetheless be relatively easy for the media 
and members of the public to deduce that information:  it would be a 
classic, if not difficult, jigsaw exercise. [...] 

 

106. In A.M.P. v. Persons Unknown, [2011] EWHC 3454 (TCC) a university student lost her 

cell phone that contained digital images of an explicit sexual nature that she “sexted” to 

her boyfriend.  Shortly after she lost her phone, the images were uploaded to a free 

online media hosting service.  A.M.P. sought and was granted an anonymity order in 

the proceedings to have the images removed. 
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107. See also, Spellman v. Express Newspapers, [2012] EWHC 2239 (Q.B.) where the court 

restrained the publication of a story about the son of a Cabinet minister, and Rinehart v. 

Welker, [2011] NSWCA 403 where a suppression request was denied. 

108. In Canadian Newspapers Co. v. Canada (Attorney General), supra, this Court was 

required to test the constitutionality of the criminal code provisions protecting the 

identities of sexual assault complainants.  At paragraph 20 of the Court’s decision, 

delivered by Lamer J., he notes the limited effect such an identity ban has on the 

public’s interest:  

While freedom of the press is nonetheless an important value in our 
democratic society which should not be hampered lightly, it must be 
recognized that the limits imposed by s. 442(3) on the media's rights 
are minimal.  The section applies only to sexual offence cases, it 
restricts publication of facts disclosing the complainant's identity and it 
does not provide for a general ban but is limited to instances where the 
complainant or prosecutor requests the order or the court considers it 
necessary.  Nothing prevents the media from being present at the 
hearing and reporting the facts of the case and the conduct of the trial.  
Only information likely to reveal the complainant's identity is 
concealed from the public.  Therefore, it cannot be said that the effects 
of s. 442(3) are such an infringement on the media's rights that the 
legislative objective is outweighed by the abridgement of freedom of 
the press. 

 
 
 
F. COSTS FOR MEDIA INTERVENERS 
 
109. Both the Chambers Judge and the Court of Appeal ordered that A.B.’s father pay the 

costs to the media interveners.  In a number of cases, the courts have held that 

interveners are not entitled to costs.  Further, if a party such as A.B. is considered to be 

advancing a case that is in the public interest, they will not be required to pay costs.  It 

is A.B.’s position that the courts below erred in awarding costs against her father and 

that she should be entitled to a reversal of the cost awards below and an award of the 

costs of this Appeal and costs in the courts below, regardless of the outcome. 
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110. The Ontario Court addressed the issue of costs for intervening media in a case that is 

the same as the present one in Tauber v. Tauber, [2004] O.J. No. 4585 (On S.C.).  In 

that case, The Globe and Mail sought costs after successfully intervening to oppose a 

sealing order and the use of pseudonyms.  The Court denied The Globe and Mail’s 

request for costs, stating at para. 11: 

The Globe and Mail was not granted status as a party to the 
proceedings before me, but was simply an intervenor protecting the 
openness of the Court to the public.  There was no direct interest of the 
intervenor affected by the Motion.  This is not a case, in my view, 
where the Intervener should be given its Costs, as was the case in 
Horsefield v.  Ontario (Registrar of Motor Vehicles) 1999 CanLII 
2023 (ON C.A.), (1999) 44 O.R. (3d) 73, [1999] O.J. No. 967, Docket 
No. C29157, (O.C.A.), where the Court awarded two intervenors their 
Costs.  As was said by Mr. Justice A. Campbell in Toronto Police 
Association v. Toronto (Metropolitan) Police Services Board [2000] 
O.J. No. 2236, No. 58/2000, in paragraph 7 thereof, “The general rule 
is that intervenors are not awarded costs, nor are costs awarded against 
them.”  I agree with him, when looking at the case at bar, where he 
stated that there is nothing in the case before him that changed that 
general rule.  I can see nothing in the case before me to show that The 
Globe and Mail should be entitled to its Costs payable by the 
Defendant.  The Globe and Mail shall be responsible for its own Costs.  
Order to go accordingly. [emphasis added]. 
 

111. A.B. relies on Toronto Star Newspapers Ltd. v. Fraleigh, 2011 ONCA 555 where costs 

were awarded on a full indemnity basis against a media intervenor that was given leave 

to intervene to oppose an ex-parte publication ban and sealing order. The respondent 

Fraleigh sought a publication ban and sealing order to conceal details about his health 

being revealed by his ex-wife in an action involving an insurance company. The 

respondent was eventually successful in securing a publication ban and confidentiality 

order covering the specific information related to his health and health treatment. Full 

indemnity costs were awarded against the Star whose appeal formed the substance of 

this decision. Justice LaForme upheld the award of costs however not on a full 

indemnity basis. Justice LaForme found that the award of costs was not inconsistent 

with section 2(b) of the Charter, the open court principle or the role of the media. 

Justice LaForme stated at para. 24-25: 
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At the same time, however, the motion judge also found that the Star 
was additionally motivated by business interests, which was open to 
him on the record. The nature of the information Mr. Fraleigh sought 
to protect was very personal and had little public importance in regards 
to keeping the courts open. 
 
In the unusual facts of this case, the dispute centered on the privacy 
interest and the nature of the information at stake, weighed against the 
public interest in the openness of courts together with a financial 
interest. These competing interests, in these circumstances, do not 
necessarily insulate either of the parties from a costs order. 

 

112. Justice LaForme acknowledged the existence of the principle that costs are generally 

neither awarded for or against intervenors, but noted that exceptions exist.  Where the 

media have intervened and have a financial interest in the outcome, they are not entitled 

to and must pay costs.  In the present case, a 15 year old girl and her father have clearly 

proceeded through the courts, not for any financial gain, but in the public interest. 

G. CONCLUSION 
 
113. The identity of this young girl is simply not a matter of importance to members of the 

public.  If this Appeal is allowed, all matters of importance to this case will be (and 

have already been) disclosed in open court and to the public through numerous media 

reports, both on-line and otherwise.   

114. The public knows, through open court and reports in the media that 1) A.B. was the 

subject of a Fake Facebook Profile; 2) the Fake Profile is defamatory and sexualized; 3) 

A.B. does not know who created the Fake Profile; 4) A.B. has an IP address that can 

identify the creator of the Fake Profile; 5) Eastlink knows who the IP address belongs 

to; 6) A.B. is seeking a court order to have Eastlink disclose that information and; 7) 

the court has exercised its discretion to grant the Order.   

115. What more does the media or the public need to know in order to fully understand these 

court proceedings?  Certainly not the content of the profile and certainly not this young 

girl’s name.  The protection of children, their privacy rights and their right to access the 
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courts are superordinate social values that, in the circumstances, justify the proposed 

minimal limits on the open court principle and freedom of expression sought by A.B.. 
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PART IV – SUBMISSIONS ON COSTS 
 

 
116. In accordance with the submissions set out above, A.B. requests that she be entitled to 

costs in this Court and the Courts below, regardless of the outcome of this Appeal. 
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PART V – ORDER SOUGHT 

 
117. The Appellant requests that this Appeal be allowed, that she be permitted to obtain the 

Order against Bragg Communications requiring it to provide her with all identifying 

information relating to the IP address and that a partial publication ban be put in place 

prohibiting the publication of the contents of the Fake Facebook Profile. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 23rd day of February, 2012 

 
 

______________________ 
Jane O’Neill 
 
 
_______________________ 
Michelle C. Awad, Q.C. 
 
Counsel for the Appellant A.B. by her Litigation 
Guardian, C.D. 



41 
 

PART VI – TABLE OF AUTHORITIES 
 
 
         PARA REFERENCE 
 
1. A.B. v C.D. 2010 BCSC 1530;      40 
 
2. A.B. v. Stubbs, [1999] O.J. No. 2309 (S.C.J.);    67 
 
3. A.T. v. L.T.H., 2006 BCSC 1689;      63, 76 
 
4. A.M.P. v. Persons Unknown, [2011] EWHC 3454 (TCC);    107 
 
5. Beson v. Director of Child Welfare (Nfld.),      77-80 

[1982] 2 S.C.R. 716 at 724; 
 
6. B.G. v. British Columbia, 2004 BCCA 345;     40, 100 
 
7. Canadian Broadcasting Corp. v. New Brunswick (A.G.),    44 

[1996] 3 S.C.R. 480; 
 
8. Canadian Broadcasting Corp. v. The Queen 2011 SCC 3;   48 
 
9. Canadian Newspapers Co. v. Canada (Attorney General),   48 

[1988] 2 S.C.R. 122; 
 
10. Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835;  26, 45 
 
11. C.W. v. L.G.M. 2004 BCSC 1499;      40 
 
12. Doe (Next friend of) v. Church of Jesus Christ of     40, 60, 76 

Latter-Day Saints in Canada 2003 ABQB 794; 
 
13. Doe Estate 2003 ABQB 793;       41 
 
14. Doe v. Hirt, [1991] B.C.J. No. 3904;      40, 95 
 
15. Doe v. Smith, U.S. Dist. LEXIS 4470 (C.D. Ill., 2006);   104 
 
16. E.B. v. S.B., 2010 MBQB 14;       41 
 
17. F.N. (Re), [2000] 1 S.C.R. 880;      13, 100 
 
18. Jacob Doe v. Kamehameha Schools 2010 U.S. App LEXIS 23194;  105 
 
19. Jane Doe 1 v. Manitoba 2005 MBCA 57;     40 



42 
 

 
        PARA REFERENCE 
 
20. JHI v. News Group Newspapers Limited,      106 

[2011] EWCA Civ. 42; 
 
21. John Doe 18 v. Clazmer (2011) U.S. Dist. LEXIS 122575;   105 
 
22. John Doe v. Smith, 2001 ABQB 277;      40 
 
23. Jones v. Tsige 2012 ONSC 32;      84 
 
24. J.R. v. L.H., [2002] O.J. No. 3998 (S.C.J.);     41 
 
25. M.D. v. L.L., [2008] O.J. No. 907 (S.C.J.);     41 
 
26. M.M.L. v. P.M.F., 2006 SKCA 37;      66 
 
27. G. v British Columbia College of Teachers  2004 BCSC 626;  41 
 
28. M.E.H. v. Williams 2012 ONCA 35;      67 
 
29. M.S.K. v. T.L.T., [2003] O.J. No. 352 (C.A.);     41 
 
30. Nova Scotia (Attorney General) v. MacIntyre, [1982] 1 S.C.R. 175;  47 
 
31. P.A.B.D. (Re) 2005 NLTD 214;      67 
 
32. P.Q. v. Bederman, [1998] O.J. No. 4009 (Gen. Div.)    41 
 
33. Plaintiff B v. Florida Freedom Newspapers      102 

2011 U.S. App. LEXIS 1940; 
 
34. R. v. Canadian Broadcasting Corp 2010 ONCA 726   59 
 
35. Re Eve, [1986] 2 S.C.R. 388;       74 
 
36. R. v D.B. 2008 SCC 25;       86 
 
37. R. v Fox, [2002] O.J. No. 3548 (C.J.);     89 
 
38. R. v. Mentuck 2001 SCC 76;       26, 45, 50 
 
39. R. v. Panghali 2011 BCSC 422;      58 
 
 



43 
 

        PARA REFERENCE 
 
40. R. v. Sharpe, 2001 SCC 2;       70, 71 
 
41. Radtke v. Gibb, 2009 SKQB 440;      64, 76 
 
42. Rinehart v. Welker, [2011] NSWCA 403;     108 
 
43. Sealed Plaintiff v. Sealed Defendant,       105 

2008 U.S. App. LEXIS 17113; 
 
44. Sierra Club of Canada v. Canada       26 

(Minister of Finance), 2002 SCC 41; 
 
45. Spellman v. Express Newspapers, [2012] EWHC 2239 (Q.B.)  108 
 
46. Tauber v. Tauber, [2004] O.J. No. 4585 (On S.C.);    111 
 
47. Toronto Star Newspapers Ltd. v. Fraleigh, 2011 ONCA 555;  112 
 
48. Toronto Star Newspaper Ltd. v. Ontario 2012 ONCJ 27;   56 
 
49. Vancouver Sun (Re) 2004 SCC 43;      44 
 
50. Vickery v. Nova Scotia Supreme Court (Prothonotary),    48 

[1991] 1 S.C.R. 671; 
 
51. WIC Radio Ltd. v. Simpson, 2008 SCC 40;     39 
 
52. X. v. Y. 2004 YKSC 45;       40 
 
53. X. v. Y. 2011 BCSC 943;       41 
 
Statutes and Conventions 
 
54. United Nations’ Convention on the Rights of the Child,    81 

20 November 1989, Can. T.S. 1992 No. 3  
 
55. Children and Family Services Act, SNS 1990, c.5, s. 94;   87 

 
56. Rule 85 of the Nova Scotia Civil Procedure Rules;    80 
 



44 
 

 
         PARA REFERENCE 
 
Articles 
 
57. Beran et al, “Children’s Experiences of Cyber Bullying:     5 

A Canadian National Study”, Cyber Experiences in Canada; 
 
58. Calo, “The Boundaries of Privacy Harm” 2011 86 INLJ 1131;  5 

 
59. Hinduja and Patchin, “Bullying, Cyberbullying and Suicide”,  5 

 Archives of Suicide Research at p. 206; 
 
60. McLachlin, C.J.C., “Courts, Transparency and     8 

Public Confidence – To the Better Administration of Justice”  
(2003) 8(1) Deakin Law Review 1; 

 
61. Patchin and Hinduja, “Cyberbullying and Self-Esteem”    5 

2010 Journal of School Health at 614; 
 

62. Sengupta, “Are Social Networking Sites a      5 
Source of Online Harassment for Teens?   
Evidence from Survey Data (2008) NET Institute; 
 

63. Shariff and Gouin, “Cyber-hierarchies:  
A new Arsenal of Weapons for Gendered Violence in Schools”:    5 
Combating Gender Violence in and Around Schools, chapter 4. 

 
 



45 
 

PART VII – LEGISLATIVE PROVISIONS2 
 
 
 
         PARA REFERENCE 
 
 

64. United Nations’ Convention on the Rights of the Child,    81, 88-90 
20 November 1989, Can. T.S. 1992 No. 3  

 
65. Children and Family Services Act, SNS 1990, c.5, s. 94;   87  

 
66. Rule 85 of the Nova Scotia Civil Procedure Rules    80 

 

                                                 
2 Not directly at issue – included in Book of Authorities at Tabs 54-56 


	Table of Contents
	Part 1 - Overview and Facts
	A. Overview
	B. Detailed Background

	Part II - Issues on Appeal
	Part III - Statement of Argument
	A. Overview
	B. Limits on the Open Court Principle - Competing Social Values
	D. Social Values of Superordinate Importance
	1. The Protection of Children
	2. The Right to Privacy
	3. Access to Justice

	E. Balancing Competing Values
	F. Costs for Media Interveners
	G. Conclusion

	Part IV - Submissions on Costs
	Part V - Order Sought
	Part VI - Table of Authorities
	Part VII - Legislative Provisions



