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PART I – OVERVIEW 

1. There can be no doubt that public safety and national security are among the most serious 

concerns of our government. So too is the obligation of our government to enforce our 

democratic ideals and ensure no persons are denied their right to a fair judicial process. Nowhere 

is the tension between these goals more apparent than in security certificate cases. Achieving a 

lawful balance between these sometimes competing priorities is paramount in a free and 

democratic society:  

In the end, it would be a Pyrrhic victory if terrorism were defeated at the cost of 
sacrificing our commitment to those values.  Parliament’s challenge is to draft 
laws that effectively combat terrorism and conform to the requirements of our 
Constitution and our international commitments.1 

2. In the wake of this Court’s decision in Charkaoui v Canada (Citizenship and 

Immigration) (Charkaoui I),2 Parliament attempted to create a legislative scheme for security 

certificate legislation that would remedy the unconstitutional shortcomings of its predecessor. 

The goal was to create a scheme that embodied the components of our adversarial system while 

at the same time enabling the government and the Court to protect against the disclosure of 

information that would imperil our national security. Unfortunately, a constitutional balance was 

not achieved. In its drafting, as well as in its application, the result for the Respondent was that 

his rights pursuant to s. 7 of the Canadian Charter of Rights and Freedoms (Charter) were 

violated, and the process he endured failed to afford him a fair judicial process.  

3. Division 9 of the Immigration and Refugee Protection Act (IRPA)3 violated the 

Respondent’s s. 7 rights in the following ways: by providing summaries of information or 

evidence; by prescribing non-disclosure on the basis of national security interests without any 

balancing of the competing interests; by permitting decisions to be made on allegations for which 

no summary or evidence had been provided; and, by prohibiting the Special Advocates from 

meaningfully communicating with anyone after they received the confidential information, 

which effectively prevents them from engaging in any independent investigation or questioning 

                                                 
1 RBA Tab 25, Suresh v Canada (Minister of Citizenship and Immigration), 2002 SCC 1 at paras 3-4, [2002] 1 SCR 
3. 
2 MBA, Tab 16, Charkaoui v Canada (Citizenship and Immigration), 2007 SCC 9, [2007] 1 SCR 350 [Charkaoui I]. 
3 SC 2001, c 27, ss 76-87.2 (IRPA). 



2 
 

of witnesses not provided by the government. Notwithstanding the redrafting of the IRPA, the 

Designated Judge ultimately made findings based on evidence called decisively in secret. 

4. The Appellants’ case against the Respondent was significantly reliant on three types of 

information: human source information; open source information; and summaries of alleged 

communications. The Respondent submits that significant errors were made in all three of these 

areas, rendering the hearing grossly unfair.   

5. The Federal Court erred in the course of the Respondent’s reasonableness hearing in 

finding that Canadian Security Intelligence Service (CSIS) human sources benefitted from a 

class privilege.4 In the same ruling, the Federal Court further erred by refusing to permit the 

Special Advocates to interview or cross-examine available human sources.5 The Federal Court of 

Appeal correctly held that CSIS sources were not properly the subject of a class privilege, 

affirming their decision in Canada v Almalki.6 The Federal Court of Appeal erred, however, in 

failing to find that the Special Advocates should have been permitted to interview and/or cross-

examine the human sources, especially given any such access would take place in camera and 

thus, would not implicate the confidentiality of the informants’ identities.  

6. The Designated Judge further erred in his assessment of key open source evidence, and 

reached unreasonable and therefore reviewable conclusions. A key figure in the allegations being 

made against the Respondent – Ibn Khattab – also featured centrally in the case against Mr. 

Almrei.7 The Designated Judge's treatment of this factual issue in the Respondent’s case is 

illustrative of the dangers inherent in permitting courts to rely on equivocal open-sourced 

hearsay to support a case. While Justice Mosley, who presided over Mr. Almrei’s hearing, 

identified uncertainty in the open source materials on the central issue of “if and when” Ibn 

Khattab was affiliated with the Bin Laden Network (BLN), the Designated Judge in the 

Respondent’s case concluded terrorist affiliation, on basically the same record, to the extreme 

detriment of the Respondent.8 While the Respondent accepts that litigation of this type 

                                                 
4 See Appeal Record, Vol I, Tab 3, Harkat (Re), 2009 FC 204, 306 DLR (4th) 269 [Harkat Informer privilege 
decision]. 
5 Appeal Record, Vol I, Tab 3, Harkat Informer privilege decision, supra. 
6 RBA Tab 3, Canada (Attorney General) v Almalki, 2011 FCA 199, [2012] 2 FCR 594; Appeal Record, Vol II, Tab 
14, Harkat v Canada (Citizenship and Immigration), 2012 FCA 122 at paras 86-105, [2012] 3 FCR 635 [Harkat 
Appeal decision]. 
7 RBA Tab 2, Almrei (Re), 2009 FC 1263, [2011] 1 FCR 165 [Almrei]. 
8 RBA Tab 2, Almrei, supra at paras 457-61; Appeal Record, Vol I, Tab 9, Harkat (Re), 2010 FC 1241 at paras 398-
428, [2012] 3 FCR 251 [Harkat Reasonableness decision]. 
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necessitates, at times, reliance on hearsay, the demands of s. 7 that are intrinsic to security 

certificate litigation require that such information be approached with caution, discipline and 

rigour; failing which, fundamental justice can be, and was a casualty.  

7. The Federal Court of Appeal correctly found that the Designated Judge had erred in not 

finding a significant Charter breach had occurred when CSIS destroyed all original records of 

the conversations upon which he ultimately relied in his decision. The Respondent maintains 

however, that while the Court of Appeal was correct in imposing a remedy, the specific remedy 

imposed was inadequate. It is less than clear which conversations the Court of Appeal meant to 

exclude. If the remedy is understood as only applying to conversations to which the Respondent 

is not alleged to have been privy, then such a remedy would not be commensurate with the harm 

and prejudice incurred. The Court of Appeal erred in returning the case to the Designated Judge 

for reconsideration as this would only serve to further prejudice the Respondent given the 

encompassing adverse findings of credibility made against him during the reasonableness 

hearing. A new hearing must be ordered to preserve fairness for the Respondent.      

STATEMENT OF FACTS 

8. The Respondent accepts as correct the facts as laid out by the Appellants in paragraphs 5-

7, 9-13, 15, 16, 18-26 of their factum.  

9. The Respondent also relies on the following additional facts. 

Reasonableness Hearing 

10. The proceedings against the Respondent commenced in December of 2002 when the 

Appellants signed the initial security certificate against him alleging inadmissibility to Canada on 

security grounds. The Respondent was arrested that same month and would remain in custody 

for greater than three years. He has remained on bail, and until very recently, bound by 

extremely strict conditions including house arrest and the mandatory use of electronic monitoring 

equipment.9 

11. The public portion of the second reasonableness hearing was completed in June, 2010, 

about eight years after the Respondent had been arrested. In the course of that hearing, the 

                                                 
9 On July 17, 2013, after finding the Respondent’s risk had diminished substantially, the Federal Court finally 
relaxed the Respondent’s conditions, including ordering the removal of his GPS bracelet. See RBA Tab 9, Harkat v 
Canada (Citizenship and Immigration), 2013 FC 795 at paras 45-46, 56.  
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Appellants called but two witnesses; “John” as the CSIS representative, and Dr. Martin Rudner 

as an expert witness. Neither had any direct knowledge of the case.10 “John” testified as to his 

understanding of the allegations contained in the Security Intelligence Report (SIR) and about 

the process he presumed would have been undertaken to verify the allegations contained therein. 

Dr. Rudner’s opinion evidence touched on multiple topics including the life of Ibn Khattab, 

Algerian history, and the general hiring practices of organizations such as the Muslim World 

League. Additionally, the Appellants relied on open source materials, summaries of 

conversations and/or intercepts, the original records or recordings of which had been destroyed, 

as well as human source information.  

12. The Respondent testified and was cross-examined at length during the reasonableness 

hearing. Additionally, both Imam Khan and Warren Creates, who both had personal knowledge 

of aspects of the case, testified on behalf of the Respondent. Further, the Respondent called 

numerous expert witnesses who testified on topics such as: the dangers inherent in human source 

evidence; the rigourous analysis required before one can safely rely on open source materials; the 

political climate in Algeria at the material times; and the life and affiliations of Ibn Khattab. 

Human Sources and the Polygraph Issue 

13. Early in the proceedings, Justice Noёl denied a request made by the Special Advocates to 

interview and/or cross-examine the CSIS human sources in camera.11 Their stated purpose was 

to “test the credibility of the sources and to possibly corroborate future explanations the 

Respondent may have provided in relation to his motives for coming to Canada.” Within the 

same decision that this request was denied, the Court decided that CSIS human sources were 

protected by a class privilege akin to the privilege extended to police confidential informants. 

The decision to deny Special Advocates the right to cross-examine the sources was premised on 

the reasoning that to do so would be to abrogate the common law privilege that the Court had 

held applied to such sources. Ultimately, the Court found that the credibility and reliability of the 

human sources could be adequately assessed by resorting to the reports and documentation 

generated by CSIS. The Federal Court of Appeal overturned the Federal Court’s decision that a 

                                                 
10 See Appeal Record, Vol II, Tab 14, Harkat Appeal decision, supra at para 135; Appeal Book, Vol VIII, Tab 77, 
“Testimony of John – January 19, 2010” at 7577. 
11 Appeal Record, Vol I, Tab 3, Harkat Informer privilege decision, supra. 
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class privilege applied to CSIS human sources but upheld the Court’s decision to deny the 

Special Advocates the right of cross-examination.12  

14. Later in the reasonableness hearing, proceedings were temporarily adjourned so that the 

Court could convene in camera to address an issue that had arisen concerning CSIS’ lack of 

disclosure of polygraph results relating to a human source. The Court heard the evidence of three 

CSIS witnesses concerning their apparent failure to comply with orders of the Court; the possible 

prevarication of CSIS witnesses who had testified regarding the reliability of a human source; 

and, CSIS’ failure to comply with their obligations of utmost good faith in the context of ex parte 

proceedings.13 All of the CSIS witnesses were represented by independent counsel.14 The issue 

addressed concerned the fact that a CSIS witness had replaced a 2002 polygraph finding 

regarding a human source with a reassessment of the original polygraph data, but conducted in 

2008. While the 2002 result had found that the source had been untruthful on all relevant 

questions, the reassessment had found the subject to have been truthful in response to half of the 

questions posed and otherwise, that the answers to the other half of the questions were 

inconclusive. The 2002 result had been replaced by the 2008 reassessment without any record 

that the switch had occurred. The Special Advocates applied to have the evidence of the subject 

source excluded from the record.15 Their request was denied but the Court did make the 

following findings:  

The explanations provided by the three witnesses have not convinced the Court 
that all of the relevant evidence is before it. Indeed, the evidence before the Court 
leads to the conclusion that the information filed in support of the certificate by 
the Appellants has been “filtered” and that undertakings made to the Court have 
not been fulfilled.  
 
Filtering evidence, even with the best of intentions, is unacceptable. Failing to 
properly fulfill undertakings made to a court of law is equally unacceptable.16  

15. As a result of this episode of CSIS behaviour, the Federal Court ultimately found that 

their conduct had damaged “the integrity of [the] Court’s process [through its]...failure to 

observe the principle of utmost good faith where [it] has invoked the covert intelligence human 
                                                 
12 Appeal Record, Vol II, Tab 14, Harkat Appeal decision, supra at paras 86-87, 93-105. 
13 Appeal Record, Vol I, Tab 7, Harkat (Re), 2009 FC 1050 at para 5, [2009] 4 FCR 1242 [Harkat Polygraph 
decision]. See also Appeal Record, Vol IV, Tab 48, Direction of Justice Noёl regarding CSIS witnesses and human 
source matrix (June 16, 2009).  
14 Appeal Record, Vol I, Tab 7, Harkat Polygraph decision, supra at para 6. 
15 Appeal Record, Vol I, Tab 7, Harkat Polygraph decision, supra at paras 53-54. 
16 Appeal Record, Vol I, Tab 7, Harkat Polygraph decision, supra at para 65. 



6 
 

source privilege.”17  The Court further found that it was “faced with a situation in which the 

integrity of its processes [had] been undermined.”18 The remedy that the Court ultimately 

granted was to provide the Special Advocates with full access to two human source files. 

Exclusion of Summaries 

16. The Respondent sought a remedy before Justice Noёl for the evidence lost as a result of 

CSIS’ intentional destruction of all original records relating to the conversations allegedly had by 

or about him. The remedy sought related to the summarized conversations and/or intercepts 

contained in Appendix K.19 The Respondent maintained that this wholesale destruction and loss 

of evidence amounted to an abuse of process and a violation of the Charter that went to the heart 

of the his ability to know and meet the Appellants’ case. Justice Noёl found that the destruction 

of these original materials did not amount to a s. 7 breach or an abuse of process and that no 

abuse of process had been established to justify a remedy.20 The Respondent did not seek a 

remedy for CSIS’ destruction of original notes of interviews that he had partaken in.  

17. The Federal Court of Appeal found the destruction of these original materials did amount 

to a breach of the Respondent’s s. 7 rights and that Justice Noёl had misconceived properly the 

issue of prejudice suffered by the Respondent. The Federal Court of Appeal found that the 

breach should have resulted in a remedy and it therefore excluded a number of the summarized 

conversations. Having imposed the exclusion order, the Court of Appeal set aside the decision on 

reasonableness and ordered the matter remitted back to the Federal Court for reconsideration 

without resort to the excluded summaries.21 

Equivocal Open Source Materials 

18. There was a divergence of opinions amongst those experts called by the Respondent and 

the Appellants in relation to many issues, including the existence and appropriate 

characterization of sleeper agents; Ibn Khattab’s links to terrorism; as well as an accepted 

definition for the BLN. The open source materials tendered in relation to these issues were also 

                                                 
17 Appeal Record, Vol I, Tab 7, Harkat Polygraph decision, supra at para 60. 
18 Appeal Record, Vol I, Tab 7, Harkat Polygraph decision, supra at para 67. 
19 See Appeal Record, Vol XXXIV, Tab 104, Revised Summary of the Security Intelligence Report concerning 
Mohamed Harkat dated February 5, 2009 at Appendix K [Revised SIR]. 
20 Appeal Record, Vol II, Tab 11, Harkat (Re), 2010 FC 1243 at paras 59-76, 380 FTR 255 [Harkat Abuse of 
Process Decision]. 
21 Appeal Record, Vol II, Tab 14, Harkat Appeal decision, supra at para 153. 
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in conflict. Mr. Quiggin, Professor Williams and Dr. Rudner all testified in regards to Ibn 

Khattab’s life – a man described in the disclosure provided to the Respondent as “somewhat of 

an enigma.”22  

19. Professor Williams, the only previously qualified expert in relation to Ibn Khattab and 

Chechnyan history, testified that at worst Khattab engaged in guerilla warfare with the rebel 

movement in Chechnya.23 He further stated that there was no evidentiary support for the 

suggestion that Khattab was part of Al-Qaeda24 or that he was subject to Bin Laden’s 

leadership.25 In contrast, Dr. Rudner was of the opinion that Khattab engaged in terrorism and 

was part of the BLN.26 

20. Despite the conflicting opinions and equivocal open source materials tendered, the 

Federal Court found that Ibn Khattab had engaged in terrorism, was part of the BLN, and that 

Osama Bin Laden and Al-Qaeda supplied money and resources to him.27 This can be juxtaposed 

with the fact that the Appellants had never alleged that Khattab was a member of Al-Qaeda. This 

finding made by Justice Noёl stands in stark contrast with the opposite conclusion drawn by 

Justice Mosley in Almrei regarding Khattab.28 The Respondent argued before the Federal Court 

of Appeal that Justice Noёl failed to conduct a searching review of the Appellants’ evidence, 

particularly with the example of the finding made in relation to Khattab, however this was not 

addressed in the Court’s decision.  

PART II – POINTS IN ISSUE 

21. Is the security certificate statutory scheme constitutional?29 

22. Was the Federal Court of Appeal correct in overturning the Designated Judge’s finding 

that CSIS human sources should be protected by a class privilege? Did the Designated Judge err 

in refusing to give the Special Advocates the right to interview and/or cross-examine available 

human sources? 

                                                 
22 Appeal Record, Vol XXXIV, Tab 104, Revised SIR, supra at Appendix D. 
23 Appeal Record, Vol XXVI, Tab 96, “Testimony of Professor Brian Williams – March 8, 2010” at 11770-11777. 
24 Appeal Record, Vol XXVIII, Tab 98, “Testimony of Professor Brian Williams – March 10, 2010” at 12356.  
25 Appeal Record, Vol XXVI, Tab 96, “Testimony of Professor Brian Williams – March 8, 2010” at 11797-11798.  
26 Appeal Record, Vol XIV, Tab 83, “Testimony of Dr. Martin Rudner – January 27, 2010” at 8881-8883, 8898-
8890. 
27 See Appeal Record, Vol I, Tab 9, Harkat Reasonableness decision, supra at paras 408, 427. 
28 RBA Tab 2, Almrei, supra at paras 457-61 
29 See Appendix A for Order Stating the Constitutional Questions, issued 6 February 2013. 
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23. Was the Federal Court of Appeal correct in concluding that the destruction of original 

information led to a breach of the Respondent’s s. 7 rights, and if so, was the correct remedy 

granted?  

24. Did the Designated Judge err in his assessment of the open source evidence? 

PART III – ARGUMENT 

A. LEGISLATIVE SCHEME IS UNCONSTITUTIONAL  

25. A security certificate is very rarely used as the initiating process to determine if a non-

citizen is inadmissible. The Respondent generally agrees with the Appellants’ description of the 

legislative scheme in paragraphs 33-43 of the Appellants’ Factum. However, the Respondent’s 

position is that the legislative scheme is unconstitutional in that the scheme denies participation 

and sufficient disclosure to the named person to know and meet the case. Furthermore, the 

restrictions on Special Advocates are such that Special Advocates are not a substantial substitute 

for the knowledge and participation of the named person.  

Context of the proceeding  

26. While it is true that non-citizens do not have an unqualified right to enter or remain in 

Canada, there is no question that the Respondent’s s. 7 Charter rights are engaged and he is 

entitled to a fair hearing. This  extraordinary and rarely used process for a review presided over 

by a Federal Court Judge which could lead to the named person’s removal from Canada to a 

location where he could be the subject of detention or mistreatment are important contextual 

considerations in determining what is required to constitute a fair and Charter compliant hearing. 

27. The security certificate provisions of the IRPA contravene the principle that “a fair 

hearing requires that the affected person be informed of the case against him or her, and be 

permitted to respond to that case.”30 This Court stated in Charkaoui that 

Fundamental justice requires substantial compliance with the venerated principle 
that a person whose liberty is in jeopardy must be given an opportunity to know 
the case to meet, and an opportunity to meet the case.31 

28. The starting point is that the person whose liberty is threatened—the affected person—

must be put into a position to meet the case. This includes furnishing the affected person with 

                                                 
30 MBA Tab 16, Charkaoui I, supra at para 53 [emphasis added]. 
31 MBA Tab 16, Charkaoui I, supra at para 61.  



9 
 

underlying details that would enable him to mount a substantive challenge, and not merely a 

generalized denial. A decade after the allegations were made, the Respondent is still unaware of 

the substance of these very serious allegations. 

29. With respect to the extent of disclosure to the named person, s. 83(1)(e) of the IRPA 

states: 

[T]hroughout the proceeding, the judge shall ensure that the permanent resident or 
foreign national is provided with a summary of information and other evidence 
that enables them to be reasonably informed of the case made by the Minister in 
the proceeding but that does not include anything that, in the judge's opinion, 
would be injurious to national security or endanger the safety of any person if 
disclosed. [emphasis added]32  

30. IRPA’s definition of “reasonably informed” is specifically limited in ss. 77(2) and 

83(1)(e) to disclosure which does not “include anything that…would be injurious to national 

security.” In effect, claims of national security trump fairness to the named person. In other 

words, “reasonably” depends entirely on what is possible in the circumstances of national 

security, and not on what is fair to the named person. The only “reasonable limit” rooted in 

societal rights to be placed on individual Charter rights is found in s. 1 of the Charter. The 

IRPA’s prioritization of national security at the expense of fairness has no place in a s. 7 analysis, 

but rather, under s. 1 of the Charter. On this point, the Federal Court of Appeal found the 

following:  

The French version of the texts uses the very words "suffisamment informé" 
(sufficiently informed) de la thèse du ministre à l'égard de l'instance en cause 
(emphasis added). The French version is in this respect more precise than the 
English version, more favourable to the named person and more compliant with 
the fairness requirement of s. 7 of the Charter. Both texts, English and French, 
have equal force (see s. 18 of the Charter) and, for the reasons stated above, the 
French version is to be preferred. 
 
Moreover, I agree with counsel for the Respondents that the concept of 
"reasonably informed" is subject to and qualified by s. 7 of the Charter: the named 
person has to be informed to the point that he knows the case against him and is 
able to meet it.33 

31. Contrary to the holding of the Federal Court of Appeal, the French version is not more 

favourable to the named person. The alternate “sufficient” interpretation does not address the 

                                                 
32 IRPA, supra, s 83(1)(e). 
33 Appeal Record, Vol II, Tab 14, Harkat Appeal decision, supra at paras 76-77.  



10 
 

inescapable fact that the legislation in both languages specifically places a rigid limit on the 

extent of disclosure, one that is determined solely by claims of national security, and not with 

furnishing the named person with a case to meet.  

32. In order for s. 7 to be satisfied, either the person must be given the necessary information 

and opportunity to participate, or a substantial substitute must be found.34 The legislation 

prohibits participation in the closed proceedings and provision of the necessary information to 

the named person, therefore the remaining issue is whether the provision of summaries and the 

presence of the Special Advocates is a substantial substitute rendering the scheme to be s.7 

compliant.   

Summaries and the Public Hearing  

33. The unfairness of the proceedings is illustrated if one reviews the ultimate findings of fact 

made by the Designated Judge and observes that the summaries and other information provided 

on these topics to the Respondent did not allow him to meaningfully respond. The Federal Court 

of Appeal found that Noёl J. upheld the finding of reasonableness on the following findings of 

fact which related directly to the Respondent:35  

a) The Respondent operated a guesthouse for Ibn Khattab for at least 15 months. 
Consequently, he was an active member of a group involved in Chechen 
terrorism. 

b) The Respondent crossed the Afghan border during his stay in Pakistan. 

c) The Respondent maintained contact in Canada with Ahmed Said Khadr. 

d) The Respondent used "sleeper agent" methods in Canada. He concealed aliases 
he used in Pakistan and used false documents and anti-surveillance techniques. 

e) The Respondent had links to Al Gamaa Al Islamiya (AGAI), an Egyptian 
Islamic extremist group. 

f) The Respondent assisted Abu Messab Al Shehre and Mohammed Aissa Triki, 
two Islamist extremists, in Canada. 

g) The Respondent, with the assistance of Abu Zubaydah, provided financial 
assistance to Al Shehre by paying his legal fees. 

h) The Respondent maintained contact in Canada with Abu Zubaydah 

i) Osama Bin Laden and Al-Qaeda have supplied money and resources to the 
Chechen terrorist cause through Ibn Khattab and the Basayev group. 

                                                 
34 MBA Tab 16, Charkaoui I, supra at para 61. 
35 Appeal Record, Vol II, Tab 14, Harkat Appeal decision, supra at para 36. 
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j) The Basayev and Khattab groups were not part of the Al-Qaeda core, but did 
belong to the broader BLN. 

k) There are reasonable grounds to believe that the Respondent belonged to and 
supported an entity that is part of the BLN prior to and after having set foot in 
Canada. 

l) Although it has diminished over time, the Respondent still poses a danger to 
Canada. 

34. To the extent that there was any, the information provided to the Respondent with respect 

to each of these allegations falls under one of four different categories: (1) where no information 

was disclosed publicly to the Respondent; (2) only a general assertion was disclosed with 

minimal detail; (3) filtered summaries of conversations were disclosed; and (4) open source 

information was disclosed respecting persons and entities alleged to be terrorist in nature.36   

35. All four categories of disclosure fell markedly short of what was required for the 

Respondent to meet the case of the Appellants. Where none of the information was disclosed to 

the Respondent, the non-disclosure fits within s. 83(1)(i) of the IRPA. Such examples can be 

found in the allegations (a) and (b).37 It is respectfully submitted that on its face, this s. 

completely deprives an affected person the right to know and meet the case, and to have a 

decision rendered on the facts and the law. It represents a blatant breach of s. 7 of the Charter.  

36. In response to public counsel’s assertions that the disclosure regarding the Respondent’s 

alleged association with Ibn Khattab constituted a general allegation, Justice Noёl stated that 

disclosure would be compliant with s. 7 if there was “sufficient information out there to permit 

him to have the opportunity to respond.”38 It is respectfully submitted that the provision of 

summaries, mandated by s. 77(2) of the IRPA, was insufficient in allowing the Respondent the 

ability to know and meet the case. The allegation in the SIR concerning the Respondent’s 

associations with Khattab was limited to bare assertions. Justice Noёl erred in finding that 

disclosure was sufficient on the basis that it allowed him to respond through testimony-in-chief.  

                                                 
36 The disclosure of summaries of conversation derived from destroyed original recordings will be dealt with in 
another section C (paragraphs 99-128). The unfairness of the reliance upon equivocal open source information 
(allegations (i) and (j)) will be addressed in section D (paragraphs 129-134). 
37 See also RBA Tab 1, A and Others v The United Kingdom, ECHR No 3455/05 (19 February 2009) for similar 
treatment of such an allegation.  
38 Appeal Book, Vol XXIX, Tab 100, “Respondent’s Submissions – March 30, 2010” at 12700. 
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37. The second category of disclosure is comprised of a general assertion with minimal 

detail. What is clear from this repeated exercise is that the Appellants were not significantly 

relying on evidence disclosed publicly. Allegation (c) falls into this category.39  

38. With respect to the second category, the named person and not simply the Special 

Advocates must be made aware of the details the State is relying upon. This must be so if the 

person is to “effectively challenge” the case. The House of Lords stated: 

It sets a relatively high standard. It suggests that where detail matters, as it often 
will, detail must be met with detail. In Secretary of State for the Home 
Department v AF [2008] EWHC 453 (Admin), para 42, Stanley Burton J said that 
the allegations in the additional disclosure were insufficiently specific to enable 
AF to give specific instructions beyond a general denial. There may indeed be, as 
Mitting J suggested in para 10, a significant number of cases of that kind. If that 
be so, the fact must simply be faced that the system is unsustainable.40 

39. The public hearing did not disclose a meaningful level of detail. Both of the witnesses 

called by the Appellants in public had no personal knowledge of the case against the 

Respondent.41 The CSIS witness, “John”, provided no viva voce evidence which could be 

construed as furnishing the case to meet. His evidence was largely an effort to lend credibility to 

the public SIR document based on his knowledge and assumptions of how such documents are 

supposed to be prepared.42 

40. A close examination of the cross examination of “John” reveals that the entire exercise of 

his testimony was to lend credibility to a document whose reliability could only be objectively 

determined in secret. In response to questions posed of “John” with respect to the public 

information suggesting the Respondent was loyal to the GIA, Justice Noёl interjected with the 

following: 

Mr. Webber, based on that paragraph, I would not conclude to such a loyalty to 
GIA, clearly. I'm telling you what my determination would be. Based on what is 
written here, no. What exists in the closed hearing is a matter of debate. But it 
tells The Respondent that there is evidence saying this. That's in essence what we 
are doing here.43 

                                                 
39 Appeal Record, Vol XXXIV, Tab 104, Revised SIR, supra at paras 49-54.  
40 RBA Tab 23, Secretary of State for the Home Department v AF and Another, [2009] UKHL 28 at para 87. 
41 Appeal Record, Vol II, Tab 14, Harkat Appeal decision, supra at para 135; Appeal Book, Vol VIII, Tab 77, 
“Testimony of John – January 19, 2010” at 7577. 
42 See Appeal Record, Vol VIII, Tab 77, “Testimony of John – January 19, 2010” at 7577-7578. However, “John” 
was surprised to realize some of his assumptions were inaccurate, see e.g. Appeal Record, Vol VIII, Tab 77, 
“Testimony of John – January 19, 2010” at 7580, 7635. 
43 Appeal Record, Vol X, Tab 79, “Testimony of John – January 21, 2010” at 8095-8096. 
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41. The Appellants submit that the constitutionality of the disclosure regime can be seen in 

the success the Respondent had in responding to some of the allegations.44 It is fallacious 

however to observe the outcome of a particular process and suggest that this confirms the 

fairness of the process. What is remarkable is that the Respondent remains completely unaware 

as to why his denials prevailed in some instances whereas in others they did not. This indeed 

suggests that the process was unfair. The above passage makes clear that the entire public 

proceeding consisted of allegations which did not accurately reflect the case to meet. 

Consequently, the Respondent was not provided with an adequate opportunity to meet the case.  

42. The public viva voce evidence—indeed virtually all of “John’s” testimony— fits within 

the second category above, wherein a general assertion was alleged absent underlying detail. 

Despite being more informed than under the previous unconstitutional legislation, the public 

assertions do not furnish the Respondent with the case to meet. For example, it was suggested 

during proceedings that the fact that the Respondent was aware of the general allegation that he 

knew Al-Shehre was sufficient for him to meet the case, because his response was that he did not 

know him.45 In other words, a general denial did not require further detail. A full legal argument 

cannot be conflated with simply responding to a general allegation. The prejudice resulting 

where the Appellants are minimally relying on the public information means that the Respondent 

is not in a position to meet the case. The case to meet exists to a decisive degree in secret.  

43. Though we will be referring to category three in paragraphs 99-118, allegation (e) is 

illustrative of the prejudice arising from minimal detail in the summary of a conversation. In his 

reasons Noёl J. found as a fact that the Respondent had associated with the AGAI.46 

Nevertheless, in public, the information constituted a generalized assertion coupled with the 

filtered summary of a conversation between two third parties.47 Noёl J.’s finding therefore relied 

to a decisive degree on evidence in secret. Given that the public allegation is based on a 

conversation between two unknown third parties, and that the original records of same have been 

destroyed, the Respondent’s ability to challenge this assertion was yet again diminished to that of 

denial. Similarly, the Respondent had no way to mount a challenge to the assertion that he had 

                                                 
44 Factum of the Appellants at para 58. 
45 Appeal Record, Vol XXIX, Tab 100, “Respondent’s Submissions – March 30, 2010” at 12674-12679. 
46 Appeal Record, Vol I, Tab 9, Harkat Reasonableness decision, supra at para 144. 
47 See Appeal Record, Vol XXXIV, Tab 104, Revised SIR, supra at Appendix K, conversations K10 & K11. 
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extremist ties to “Wael” (allegation (f)). This is because, as conceded by “John”, there is no 

information on the public record to suggest that this individual had extremist ties.48   

44. One of the errors made by the Designated Judge is that he confused the meaning of what 

constitutes a “full legal argument.”49 It is not simply enough to allow the named person to make 

a general denial, or to call evidence to the contrary. Disclosure fulfills the principle of providing 

knowledge of the case to meet by giving sufficient detail to the named person so that he can 

attack the validity of that very allegation.50 The case of the Respondent, unlike that of Mr. 

Almrei, included assertions on his part that he did not indeed know some of the persons with 

whom he was allegedly associated.51 Thus, aside from a general denial, meaningfully meeting 

the case required an ability to attack the validity of those very allegations of association.52 

Without the evidentiary foundation of the conversations being disclosed to the Respondent, his 

ability to respond to the case is limited to a simple denial. Where public counsel submitted that 

more disclosure was needed with respect to the summarized conversations, Justice Noёl 

responded: 

IRPA says that an opportunity is given to be heard to the named person, an 
opportunity is given to be heard and respond (sic) to. That's IRPA, the way it 
stands… The opportunity is given, and he says, 'I don't know them'. That's it.53   

45. Disclosure lies at the heart of this appeal. The adversarial model, buttressed by vigorous 

disclosure, allows both sides to present a full picture of the facts, as well as the ability to advance 

a full legal argument on either side. Each side must be provided with equal means to advance 

their case. As illustrated above that did not occur in this case.  

46. In Charkaoui I, this Court outlined some of the problems that may arise where the 

participation of the named person is limited: 

[S]ince the named person is not given a full picture of the case to meet, the judge 
cannot rely on the parties to present missing evidence. The result is that, at the 
end of the day, one cannot be sure that the judge has been exposed to the whole 
factual picture. 
 

                                                 
48 Appeal Record, Vol XII, Tab 81, “Testimony of John – January 25, 2010” at 8486. 
49 See Factum of the Appellants at para 55 to see this very same equation of “full legal argument” with “able to 
respond.”  
50 See paragraphs 99-128 on exclusion for the same error with regard to failure to disclose intercepts. 
51 RBA Tab 2, Almrei, supra 
52 Appeal Record, Vol XXIX, Tab 100, “Respondent’s Submissions – March 30, 2010” at 12667-12668. 
53 Appeal Record, Vol XXIX, Tab 100, “Respondent’s Submissions – March 30, 2010” at 12668. 
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Similar concerns arise with respect to the requirement that the decision be based 
on the law. Without knowledge of the information put against him or her, the 
named person may not be in a position to raise legal objections relating to the 
evidence, or to develop legal arguments based on the evidence. The named person 
is, to be sure, permitted to make legal representations. But without disclosure and 
full participation throughout the process, he or she may not be in a position to put 
forward a full legal argument. [emphasis added]54  

47. It follows that in order to protect the right to a fair hearing, it is imperative that the Court 

provide a level of disclosure which is substantially detailed, sufficient to allow the named person 

to mount a full legal argument. This demands a sufficient level of disclosure in public. Where 

the non-disclosure of privileged information violates the principles of fundamental justice, s. 7 of 

the Charter requires disclosure in spite of the national security interest claimed. If disclosure 

cannot be made and s. 7 not complied with the State must justify these limits pursuant to s. 1 of 

the Charter, or the proceedings cannot be permitted to continue. 

48. It is arbitrary to urge that national security confidentiality in the immigration security 

certificate context is incompatible with a balancing approach while national security 

confidentiality in virtually every other context is achieved through balancing of competing 

claims.55 It is not an adequate response to simply state that security certificate proceedings are 

immigration matters and Parliament chose differently.56 

The Special Advocate Regime is not a “Substantial Substitute”  

49. The legislation presumes that the combination of limited disclosure in public and secret 

evidence disclosed to the Special Advocates will allow the named person the ability to know and 

meet the case. The Special Advocates do not have the capacity, in the scope of their position, to 

rebut the government’s case since they cannot discuss the case with anyone following receipt of 

the protected information. In addition to communication restrictions with the named person, the 

Special Advocates cannot independently investigate, question potential witnesses or indeed 

question anyone, or conduct any research outside the four corners of the information provided by 

the Appellants.57  

                                                 
54 MBA Tab 16, Charkaoui I, supra at paras 51-52 [emphasis added]. 
55 See e.g. Canada (Attorney General) v Ribic, 2003 FCA 246, [2005] 1 FCR 33; Canada Evidence Act, RSC 1985, 
c C-5, s 38 [CEA]; MBA Tab 16, Charkaoui I, supra at paras 70-84. 
56 Appeal Record, Vol I, Tab 7, Harkat Polygraph decision, supra at para 150; see also Factum of the Appellants at 
para 61.  
57 IRPA, supra, ss 85.4-85.5. 
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50. The House of Lords noted that there were limits on the extent to which Special 

Advocates could resuscitate fair trial rights.58 Specifically, Lord Bingham stated: 

[A]s Lord Woolf observed in Roberts (para 60), “The use of [a special advocate] 
is, however, never a panacea for the grave disadvantages of a person affected not 
being aware of the case against him.” The reason is obvious. In any ordinary case, 
a client instructs his advocate what his defence is to the charges made against 
him, briefs the advocate on the weaknesses and vulnerability of the adverse 
witnesses, and indicates what evidence is available by way of rebuttal. This is a 
process which it may be impossible to adopt if the controlled person does not 
know the allegations made against him and cannot therefore give meaningful 
instructions, and the special advocate, once he knows what the allegations are, 
cannot tell the controlled person or seek instructions without permission, which in 
practice (as I understand) is not given. “Grave disadvantage” is not, I think, an 
exaggerated description of the controlled person’s position where such 
circumstances obtain.59  

51. The limited ability of the Special Advocates to challenge and test information supplied by 

the Appellants is not an effective substitute for the right of the named person and his counsel to 

do so. Ongoing communication must be permitted and the Special Advocates must be armed 

with the necessary tools of acting as counsel such as the ability to conduct their own 

investigations and interviews, and to call evidence and examine potential witnesses.60  

52. As counsel, it is only after reviewing full disclosure, knowing not only what is alleged 

but what information there is to support or refute those allegations, that it is possible to ask 

focused, relevant questions of a client, or indeed any other person. This kind of questioning is 

essential. If counsel were only able to ask general questions in advance of disclosure, he or she 

would be unable to focus the client to provide the necessary and relevant detail to meet the case, 

nor be able to otherwise effectively challenge the information. 

53. The Federal Court of Appeal responded to these issues by stating that the 

communications authorized in the Respondent’s case were substantive and abundant. It was 

stated that 12 of 18 communications authorized were substantive in nature.61 Contrary to such a 

holding, the Respondent received only two authorizations for substantive communications.62  

                                                 
58 RBA Tab 24, Secretary of State for the Home Department v MB, [2007] UKHL 46 at para 35, [2008] 1 AC 440. 
59 RBA Tab 24, Secretary of State for the Home Department v MB, supra at para 35. 
60 Appeal Record, Vol I, Tab 9, Harkat Reasonableness decision, supra at n 3. 
61 Appeal Record, Vol II, Tab 14, Harkat Appeal decision, supra at para 116.  
62 See Appeal Record, Vol IV, Tab 39, Order of Justice Noёl regarding Communication with Special Advocates 
(May 6, 2009); Appeal Record, Vol IV, Tab 52, Order of Justice Noёl regarding Public Counsel Meeting with 
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Illustrative of the limitations in these authorizations is the communication approved on 

November 10, 2009, in which the Special Advocates were only allowed to refer to existing 

portions of the public SIR and to advise public counsel that expert evidence should be called on 

the list of topics.63 Importantly, a number of requests to communicate made by both Special 

Advocates and public counsel were denied.64 

54. It is not sufficient that the Special Advocates may be allowed to communicate with the 

named person with leave of the court. The requirement of prior judicial authorization creates 

numerous significant problems: first, and most obviously, leave may be denied; second, the 

privilege that otherwise attaches to communications between a named person and his Special 

Advocate would be violated, third, the very process of seeking leave may result in prejudice. 

55. The fact that the Special Advocates are prohibited from speaking with public counsel 

without prior judicial authorization not only frustrates the ability of the named person to 

adequately know and meet the Appellants’ case, but it unnecessarily creates a situation where the 

depths of the prejudice to the named person are and will remain utterly unknown; unknown to 

both the Court and the named person. Consider for instance the situation where the Special 

Advocates want to speak with public counsel further to information provided to them by public 

counsel in a solicitor-client privileged communication. Observance of the named person’s 

privilege could bar the special advocates from even seeking the desired authorization. This 

dilemma creates a situation where prejudice to the named person could well have occurred 

repeatedly and no one but the Special Advocates could know – and they would be statute or 

privilege-barred from telling anyone. 

56. An additional difficulty arises which is of specific concern in this case, where the 

information on which an allegation is based is alleged by the named person to be false as 

opposed to one requiring an explanation. Neither the Special Advocate nor the named person 

would have any ability to anticipate the need to refute unknown detail or supporting information 

of such an allegation. The named person will be incapable of volunteering exculpatory 

information, while the Special Advocate will have no basis on which to prompt its disclosure. 

                                                                                                                                                             
Special Advocates (November 10, 2009). For a full list of Justice Noёl’s communications, see Appeal Record, Vol 
II, Tab 10, Harkat (Re), 2010 FC 1242 at Appendix B, [2012] 3 FCR 432 [Harkat Constitutionality decision]. 
63 Appeal Record, Vol IV, Tab 52, Order of Justice Noёl regarding Public Counsel Meeting with Special Advocates 
(November 10, 2009). 
64 See Appeal Record, Vol II, Tab 10, Harkat Constitutionality decision, supra at Appendix B. 
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57. If the authorization process contemplated by these provisions is to be anything other than 

a purely pro forma exercise, the Special Advocates will undoubtedly have to disclose to the 

presiding judge some information about the communication they propose to have with the named 

person. The presiding judge will therefore be privy at least to the subject matter of 

communications between the Special Advocate and the named person. This constitutes a prima 

facie infringement of solicitor-client privilege. 

58. Both the violation of solicitor-client privilege and the resulting prejudice become more 

pronounced when the Special Advocate's application for authorization to speak to the named 

person is required to be disclosed to counsel for the Appellants. Nevertheless, the impugned 

provisions not only contemplate that the government will be apprised of any proposed 

communications, they also prevent the Special Advocate from seeking consent from, or even 

providing notice to, the named person in advance of that appraisal. To require disclosure of the 

subject matter of communications between the Special Advocate and the named person to the 

government with whom the named person necessarily stands in an adversarial relationship 

without the named person's prior consent entirely undoes the privilege recognized in s. 85.1(4) of 

the IRPA and strikes at the very heart of the interests it was intended to protect. 

59. The requirement to seek authorization prior to communication in of itself could prejudice 

the named person. If required to disclose to the trier of fact the information sought to be obtained 

from the person, the Special Advocates would necessarily have to reveal the litigation strategy 

and identify those portions of the disclosure considered to be central to the person’s case. It 

would also necessarily alert the trier of fact that the Special Advocates had asked the person 

about a specific issue. If the person subsequently did not address that issue in his evidence a 

natural concern would arise that the trier of fact would draw an adverse inference from his failure 

to testify on that issue; and if it was not otherwise addressed through other evidence or 

submissions, there would be a concern that the failure to press the issue would lead to an adverse 

inference. If the Special Advocates were additionally required to disclose to the Appellants the 

information sought to be obtained from the person, the impairment of the Special Advocate’s 

ability to represent the person effectively would be considerably greater. 

60. As stated by the House of Lords, the Special Advocates are not a “panacea” for lack of 

disclosure to the named person.65 The restrictions on the Special Advocate ensure that the named 

                                                 
65 RBA Tab 24, Secretary of State for the Home Department v MB, supra at para 35.  
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person is unable to make a full legal argument. In the case at bar, public counsel are obviously 

not privy to what occurs in camera, yet it is known that the Special Advocates applied to Justice 

Noёl for a stay of proceedings.66 In these circumstances, it is difficult to conceive of how the 

Special Advocates were able to fulfill their function, as suggested by Justice Noёl.67  

61. A surrogate Special Advocate, unable to independently investigate any alleged fact 

outside of the material supplied by the Appellants, unable to call evidence or meaningfully 

communicate with the affected person, does not cure this deeply flawed process. Ultimately, 

these structurally weakened advocates are unable to mount a full legal argument. 

S. 7 compliance in the security certificate context 

62. It is accepted that societal interests may be considered in delineating the procedural 

safeguards necessary to satisfy the requirements of a fair process.68 However, in Charkaoui, this 

Court performed the contextual analysis and held that given the potential “chilling 

consequences” of the security certificate process, the overriding principle of fundamental justice 

was that the named person be able to know and meet the case so that a decision would be 

rendered on the facts and the law.69 Principles of fundamental justice do not lie in the realm of 

general public policy but in the inherent domain of the judiciary as the guardian of the justice 

system.70  Societal interests are to be considered at the s. 1 stage so as not to limit s. 7 rights.71   

Engaging in a balancing of individual rights and societal interests independent of any identified 

principle of fundamental justice would entirely collapse the s. 1 inquiry into the s. 7 and relieve 

the Crown of its burden of justifying any limitations of Charter rights.72 

63. In a decision affirmed by the Federal Court of Appeal, the Designated Judge collapsed 

the s. 1 analysis into the s. 7 when he proceeded on the basis that it was acceptable to provide the 

disclosure to the Respondent that was possible in the circumstances, rather than to provide 

                                                 
66 Appeal Record, Vol II, Tab 11, Harkat Abuse of Process decision, supra at para 1. 
67 Appeal Record, Vol II, Tab 10, Harkat Constitutionality decision, supra at para 63. The public summaries about 
what occurred during in camera hearings were often hollow documents that provided no context or detail regarding 
what was going on, see e.g. Appeal Record, Vol IV, Tab 50, Communication of Justice Noёl (June 29, 2009); 
Appeal Record, Vol VI, Tab 75, “Summary of Closed Hearing – May 7, 2009” at 6809-6810.  
68 Factum of the Appellants at para 50; R v Malmo-Levine; R v Caine, 2003 SCC 74 at paras 96-99, [2003] 3 SCR 
571.  
69 MBA, Tab 16, Charkaoui I, supra at paras 25, 28, 53. 
70 Re BC Motor Vehicle Act (British Columbia), [1985] 2 SCR 486 at 503, 24 DLR (4th) 536. 
71 R v Swain, [1991] 1 SCR 933 at 977, 63 CCC (3d) 481. 
72 R v Malmo-Levine; R v Caine, supra at para 96. 
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disclosure according to that which was necessary for the Respondent to know and meet the case 

in substance.73 

64. It is not for the named person to adapt to the security environment and tolerate a 

fundamentally unfair process, but rather, it is the complete inverse. It is the State that must find a 

way to meet the principles of fundamental justice, not rely upon the secret evidence, or meet its 

burden of justifying any infringement pursuant to s. 1 of the Charter.  

S. 1 of the Charter 

65. This Court has never in the history of the Charter found a s. 7 breach to be justified under 

s. 1.74 Likewise, this Court held in R v Demers that overbroad legislation will rarely be justified 

because it automatically fails to meet the minimal impairment branch of proportionality.75 

66. This Court stated that there are two reasons why a s. 7 violation may be difficult to justify 

pursuant to s. 1 of the Charter. First, the rights protected by s. 7—life, liberty, and security of the 

person—are very significant and cannot ordinarily be overridden by competing social interests. 

Second, rarely will a violation of the principles of fundamental justice, specifically the right to a 

fair hearing, be upheld as a reasonable limit demonstrably justified in a free and democratic 

society.76 

67. The Respondent agrees with the Appellants’ submission that the protection of national 

security information is a pressing and substantial objective and further that there is a rational 

connection between Parliament’s policy aims and the means chosen to achieve them.77 However 

the procedure for protecting information fails the ‘minimal impairment’ branch of the 

proportionality test.  

68.  There are no exceptional circumstances justifying the serious violation of the disclosure 

rights of the named person. An IRPA disclosure regime that fails to qualify a national security 

prohibition of disclosure cannot be minimally impairing of the Respondent’s s. 7 rights and has 

no justification under s. 1. 

                                                 
73 See Appeal Record, Vol II, Tab 10, Harkat Constitutionality decision, supra at paras 135, 150, 214.  
74 RBA Tab 27, Peter Hogg, Constitutional Law of Canada, loose-leaf (consulted on 1 August 2013), 5th ed 
(Toronto: Carswell, 2007), ch 38 at 46.  
75 RBA Tab 15, R v Demers, 2004 SCC 46 at paras 37-43, [2004] 2 SCR 489. 
76 RBA Tab 11, New Brunswick (Minister of Health and Community Services) v G(J), [1999] 3 SCR 46 at para 99, 
177 DLR (4th) 124. 
77 Factum of the Appellants at paras 78, 85. 
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69. When considering Special Advocates within the context of a s. 1 analysis, the Appellants 

employ a comparative analysis, citing the fact that both New Zealand and England employ 

similar systems, as justification for the appropriateness of our current legislative scheme. The 

Appellants also point to the absence of Special Advocates in the Australian system as evidence 

of the fact that a named person’s rights are better protected in Canada than in another 

Commonwealth nation.78 Engaging in such an analysis of comparative law, does not result in an 

effective or accurate picture of the realities of foreign Special Advocate systems. Additionally, it 

should be noted that similar foreign systems have been the subject of substantial criticism.79     

70. The presence of other Special Advocate systems does not establish the fact that the 

current Canadian system is minimally impairing. Employing such a thin methodology of 

comparative law has the potential to unintentionally provoke a ‘race to the bottom’, whereby 

foreign systems provide support for a domestic legislative framework which meets the lowest 

possible threshold of constitutionality, rather than a legislative framework which best protects 

rights while meeting the stated objective.80     

71. It is not sufficient for the current legislative scheme to better protect rights than the 

previous scheme; the current scheme must also be minimally impairing to pass s. 1.  

72. The fact that the Special Advocates were unable to call evidence, cross-examine 

witnesses, conduct investigations, or communicate with the Respondent in any meaningful way, 

unnecessarily undermined the Respondent’s ability to meet the case with a full factual picture 

and present a full legal argument.  The Special Advocates were not permitted to cross-examine 

human sources in camera under circumstances where the Court was inclined to directly rely 

upon such sources.81 Restrictions placed on communication with the Respondent further limited 

the ability of the Respondent to know the case to meet. These instances are emblematic of the 

fact that not even in secret proceedings does the security certificate process approach an 

adversarial model.  Special Advocates are left to advance the named person’s interest at a severe 

                                                 
78 Factum of the Appellants at paras 81-82. 
79 See RBA Tab 28, David Jenkins, “There and Back Again: The Strange Journey of Special Advocates and 
Comparative Law Methodology” (2011) 42:2 Colum HRL Rev 279 at 280-281, 289, 307-308, 312-335; MBA Tab 
98, Kent Roach, The 9/11 Effect: Comparative Counter-Terrorism (Cambridge : Cambridge University Press, 2011) 
at 333-336; MBA Tab 110, Jaya Ramji-Nogales, “A Global Approach to Secret Evidence: How Human Rights Law 
Can Reform Our Immigration System” (2008) 39:2 Colum HRL Rev 287. 
80 RBA Tab 28, David Jenkins, supra at 281, 307-308. 
81 Appeal Record, Vol 1, Tab 3, Harkat Informer privilege decision, supra. 
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disadvantage. It is submitted that breaches of the Respondent’s right to know and meet the case 

and present a full legal argument were not minimally impairing.  

73. The communication restrictions are overly broad. The Appellants’ concerns about 

inadvertent disclosure by a Special Advocate are essentially illusory.82  The Special Advocates 

are a select group of security cleared counsel, chosen by the Minister of Justice, and who have 

been specifically trained.  Additionally, the Appellants compare the communication limitations 

to those between counsel and clients in an Inquiry. This comparison is of little assistance given 

the differing mandate of an Inquiry as compared to that of a review of a security certificate.83 

74. The Appellants’ factum fails to consider the insufficiency of the summaries in the context 

of a s. 1 analysis, reiterating only that the Respondent was reasonably informed of the essential 

elements of the case.84 National security provisions of the Canada Evidence Act (CEA) are 

illustrative of a balancing of the societal interest in confidentiality and the individual right to a 

fair hearing.85 As noted by this Court, in this process the judge has a wide degree of discretion in 

deciding whether or not information ought to be disclosed.86 The CEA, unlike the IRPA, 

contemplates the disclosure of national security information if doing so is necessary to preserve 

the individual right to a fair trial.87 The failure of the IRPA to properly balance these competing 

interests establishes that the IRPA does not minimally impair the named person’s rights.  

75. Finally, the third component of the proportionality analysis requires a consideration of 

the proportionality between the effects of the measures which are responsible for limiting the 

Charter right, and the objective which has been identified as of sufficient importance.88 The 

impugned legislation severely impacts a named person’s s. 7 right to know and meet the case– an 

integral principle of a free and democratic society.  Consequently, despite what the Respondent 

agrees are objectives of significant importance, the measure is not justified by the purpose it 

serves. To involve the judicial process in a proceeding which is fundamentally unfair and has 

                                                 
82 Factum of the Appellants at para 84. 
83 Factum of the Appellants at para 84, n 129; MBA Tab 91, Internal Inquiry into the Actions of Canadian Officials 
in Relation to Abdullah Almalki, Ahmad Abou-Elmaati and Muayyed Nureddin: Ruling on Terms of Reference and 
Procedure (31 May 2007) at para 72. 
84 Factum of the Appellants at para 83. 
85 CEA, supra, s 38. See also RBA Tab 5, Canada (Attorney General) v Ribic, supra. 
86 MBA, Tab 16, Charkaoui I, supra at para 77. 
87 CEA, supra, s 38.06(2). 
88 MBA Tab 73, R v Oakes, [1986] 1 SCR 103 at paras 139-140, 26 DLR (4th) 200. 
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potentially “chilling consequences” is detrimental to the repute of the administration of justice. It 

fails to meet this third branch of the proportionality analysis.  

B. CLASS PRIVILEGE AND HUMAN SOURCES 

76. At common law, there are two types of privilege. One is established on the basis of a 

class relationship, such as solicitor-client privilege, and the other is established on a case-by-case 

basis.89 Class privilege is focused on the importance of protecting certain types of relationships 

whereas case-by-case privilege protects the information in question. 

77. This Court held in R v National Post that “[c]lass privilege necessarily operates in 

derogation of the judicial search for truth and is insensitive to the facts of the particular case.”90  

As such, there are very few class privileges. Leading commentators doubt whether any new class 

privileges will be created, and argue the self-interest of the government in asserting privilege 

warrants close scrutiny.91 This Court has indicated that additional class privileges will likely only 

be created, if at all, by legislative action.92 

78. In Canada (Attorney General) v Almalki, the Federal Court of Appeal refused to extend 

the police informer class privilege to include CSIS informers, finding this would usurp 

Parliament’s function by creating a new class privilege.93 Creating a new class privilege would 

have far reaching consequences beyond this and other security certificate cases. It could have a 

significant detrimental impact on the investigation, prosecution, and defence of criminal matters 

involving terrorism.  

79. Intelligence sources differ significantly from police informers and placing them on the 

same level by creating a new class privilege would be a fundamental error. The primary role of 

intelligence services is to gather information for advice and policy, while the function of law 

enforcement services is to protect the community. At the time information is gathered, CSIS 

agents lack the experience and overall awareness of a situation that would be needed to allow for 

                                                 
89 RBA Tab 19, R v National Post, 2010 SCC 16 at para 42, [2010] 1 SCR 477. 
90 RBA Tab 19, R v National Post, supra at para 42. 
91 RBA Tab 26, Commission of Inquiry into the Investigation of the Bombing of Air India Flight 182, Air India 
Flight 182: A Canadian Tragedy, vol 4 (Ottawa: Public Works and Government Services Canada, 2010) at 171 [Air 
India Commission Report]; RBA Tab 29, John Sopinka, et al, Law of Evidence in Canada, 3d ed (Toronto: 
LexisNexis, 2009) at 15.39.  
92 RBA Tab 19, R v National Post, supra at para 42; RBA Tab 30, David M Paciocco & Lee Stuesser, Law of 
Evidence, 6th ed (Toronto: Irwin Law, 2011) at 254; MBA Tab 60, R v Gruenke, [1991] 3 SCR 263, 67 CCC (3d) 
289; RBA Tab 3, Canada (Attorney General) v Almalki, supra at paras 29-30. 
93 RBA Tab 3, Canada (Attorney General) v Almalki, supra at para 30.  
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a blanket class privilege to be created. In law enforcement situations, only certain sources are 

classified as police informers whereas CSIS tends to treat all sources as having informer status 

without considering whether this status is appropriate. 

80. The question of whether CSIS informers should be protected under the police informer 

class privilege was recently examined by Justice Major in the final report of the Commission of 

Inquiry into the Investigation of the Bombing of Air India Flight 182.94 The Commission 

recommended CSIS informers be protected under the common law “Wigmore privilege,” rather 

than under the police informer class privilege.95 The Commission emphasized the need for courts 

to “balance the public interest in disclosure against the public interest in confidentiality” when 

determining whether CSIS informers should be protected.96  

81. Through s. 18 of the CSIS Act, Parliament has indicated there are circumstances where 

information collected through CSIS operations may need to be disclosed, signaling that 

confidentiality is not absolute.97 If required, CSIS sources may be protected in three different 

ways: on a case-by-case basis through the application of the Wigmore criteria; through the 

statutory scheme of IRPA; or, if necessary, through applications for public interest immunity and 

national security confidentiality under ss. 37 and 38 of the CEA. Given these three options, it is 

not necessary to create a new class privilege for CSIS informers.98 

82. While informer information has been classified as privileged in some other contexts, the 

circumstances and scope of those situations must be examined.  

83. The issue of privilege arises principally in three situations: (i) where the party claiming 

the privilege is seeking to rely on the information while maintaining the privilege, and the 

opposing party seeks the information to challenge the case; (ii) where one party claims the 

opposing party must disclose the privileged information even though it is not being relied upon 

on to assist in their defence; or (iii) in a civil or Public Inquiry context where one party seeks to 

obtain the privileged information so they can advance a civil action or so a Commission or 

Inquiry can fully investigate an issue. 

84. The first category applies to the case in question. The Appellants are seeking to rely on 

information to establish the reasonableness of the security certificate yet they wish to claim 
                                                 
94 RBA Tab 26, Air India Commission Report, supra, vol 3 at 135-139. 
95 RBA Tab 26, Air India Commission Report, supra, vol 3 at 139. 
96 RBA Tab 26, Air India Commission Report, supra, vol 3 at 139. 
97 Canadian Security Intelligence Service Act, RSC 1985, c C-23, s 18 [CSIS Act].  
98 RBA Tab 3, Canada (Attorney General) v Almalki, supra. 
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privilege over the source’s identity, thereby prohibiting cross-examination, interviewing, or any 

other independent challenge of the source. 

85. The second category includes claims of police informer and national security privilege in 

criminal cases. In cases of police informer privilege, the state cannot rely on privileged 

information to prove an essential element of the criminal allegation.99 Similarly, where national 

security information is not disclosed to an accused at a criminal trial, it cannot be relied upon by 

the prosecution. Since privileged information cannot be relied upon to prove an allegation, it is 

usually of no consequence to an accused in meeting his or her case. However, there are remedies 

available to an accused person where the privileged information could benefit their defence, such 

as the innocence at stake exception. Judges in criminal trials also have the power to dismiss 

charges or stay proceedings in order to protect an accused’s right to a fair trial.100 

86. The third category involves production requests of privileged information to advance a 

case where an individual’s constitutional rights are not at risk.101 Once again, the context is 

clearly different from the current case. 

87. Issuing a security certificate is an extraordinary proceeding that engages a named 

person’s s. 7 Charter rights and involves closed hearings. The very nature of the proceedings is 

important to the repute of the administration of justice. Security certificate proceedings are easily 

distinguished from a parole hearing or a child protection matter where informer information has 

been classified as privileged.102    

88. If a class privilege was created for CSIS informers without an identified exception for 

Special Advocates, disclosure of privileged information to Special Advocates during closed 

hearings would be prohibited despite their exceptional security status; the statutory restrictions 

on their ability to communicate any information received; and the protected nature of the closed 

proceedings.103 There is nothing to suggest that disclosure to a Special Advocate in a closed 

proceeding would impact the safety of CSIS informers or discourage others from providing 

                                                 
99 MBA Tab 52, R v Basi, 2009 SCC 52, [2009] 3 SCR 389 at para 51. See also MBA Tab 50, R v Ahmad, 2011 
SCC 6 at para 7, [2011] 1 SCR 110. 
100 RBA Tab 10, Khawaja v Canada (Attorney General), 2007 FCA 388 at para 46, [2008] 4 FCR 3.  
101 See e.g. MBA Tab 80, Solicitor General of Canada et al v Royal Commission (Health Records), [1981] 2 SCR 
494; MBA Tab 44, Mohamed v Jeppesen Dataplan, 614 F (3d) 1070 (9th Cir 2010); MBA Tab 64, R v Lewes 
Justice, Ex Parte Secretary of State for the Home Department, [1973] AC 388 (HL). 
102 See e.g. MBA Tab 77, Rice v Canada (National Parole Board) (1985), 16 Admin LR 157, 15 WCB 113 (FCTD); 
MBA Tab 21, D v National Society for the Prevention of Cruelty to Children, [1977] UKHL 1, [1978] AC 171. 
103 IRPA, supra, ss 83-85, 85.4, 85.5, 87. 
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information, which are the two principles on which a claim for informer privilege is based. 

Given the statutory restrictions placed on Special Advocates, any privileged information should 

be released to them during the closed security certificate proceedings.   

89. The Federal Court of Appeal found that if an absolute class privilege was created for or 

extended to CSIS informers in security certificate cases, this “would go a long way towards 

tipping the scale of justice on the unconstitutionality side.”104 As recommended by the Air India 

Commission,105 a case-by-case privilege taking into account the Wigmore criteria is a more 

constitutionally sound option to decide whether privilege should apply to a CSIS informer in a 

security certificate proceeding. One of the strongest factors necessitating disclosure would be the 

Appellants’ strong reliance on the information they seek to have covered by informer privilege. 

Any information the Appellants seek to use to establish reasonableness of the certificate should 

not be classified as privileged, as this would impede the named person’s right to know and meet 

the case against them. If the Appellants elected not to use the information in their assessment of 

the reasonableness of the security certificate, then the information could be classified as 

privileged without the same constitutional precariousness. This is the normal rule that applies in 

criminal cases where the State relies on police informer or national security privilege. If the 

Appellants wish to rely on information to establish reasonableness, they must disclose the 

information and its source.   

90. In summary, CSIS informers are well protected by both statute and common law. The 

creation of a class privilege is neither necessary nor advisable. The Appellants have a number of 

options to protect the information of CSIS sources both within and outside of security certificate 

cases. First, CSIS informers may be protected on a case-by-case basis through application of the 

Wigmore criteria.106 Second, the Appellants can employ the statutory scheme within the IRPA, 

the CSIS Act or the CEA. Finally, the information could be withdrawn from consideration by the 

Appellants.  

If CSIS sources are protected by a class privilege, is there a Special Advocate exception? 

                                                 
104 Appeal Record, Vol II, Tab 13, Harkat Appeal decision, supra at para 100. 
105 RBA Tab 26, Air India Commission Report, supra, vol 3 at 139. 
106 See RBA Tab 19, R v National Post, supra at para 53, where this Court stated: “The ‘Wigmore criteria’ consist of 
four elements...First, the communication must originate in a confidence that the identity of the informant will not be 
disclosed.  Second, the confidence must be essential to the relationship in which the communication arises. Third, 
the relationship must be one which should be “sedulously fostered” in the public good...Finally, if all of these 
requirements are met, the court must consider whether in the instant case the public interest served by protecting the 
identity of the informant from disclosure outweighs the public interest in getting at the truth.” 
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91. The Designated Judge created a “class privilege” for CSIS informers with a “need to 

know” exception for the closed portion of the proceedings.107 This exception can only be used 

where “a Special Advocate has established that he or she has a ‘need to know’ the identity of a 

covert human intelligence source to prevent a flagrant denial of procedural fairness which would 

bring the administration of justice into disrepute.”108  

92. At the very least, there must be an exception for the Special Advocates and the 

Designated Judge in security certificate proceedings. In security certificate cases, fundamental 

justice and s. 7 of the Charter mandates that complete disclosure or a substantial substitute be 

made to the named person.109 The named person or, at the very least, the Special Advocate, has 

the right to know the source of information so that a meaningful challenge can be made.110 

Denying the source information, even to the Special Advocate, would be a “flagrant denial of 

procedural fairness which would bring the administration of justice into disrepute.” 111 Even with 

Justice Noël’s unduly restrictive “need to know” exception, the information must be disclosed to 

the Special Advocates.  

93. In order to know and meet the case against the named person, the Special Advocates must 

be able to test the credibility and reliability of the information. Justice Noёl proposed that the 

source information could be tested without the source being identified or produced as a 

witness.112 Furthermore, Justice Noёl held the approach of questioning CSIS witnesses set out by 

Justice Dawson in 2005, and the presentation of a source matrix prepared by CSIS, satisfied the 

requirements of a fair judicial process.113 However, the questioning proposed by Justice Dawson 

and the CSIS source matrix both suffer from the same fatal weakness. They rely on one party, 

CSIS, to fully investigate, obtain, record, preserve, and present information that would 

potentially corroborate or contradict the source. The adversarial system and determination of 

truth require the opposing side to also have the opportunity to investigate and cross-examine. 

94. Any confidence that CSIS could be trusted to obtain, preserve, and present all of the 

information in its possession, both favourable and unfavourable, is displaced in the case at bar 

                                                 
107 Appeal Record, Vol I, Tab 3, Harkat Informer Privilege decision, supra at para 35. 
108 Appeal Record, Vol I, Tab 3, Harkat Informer Privilege decision, supra at para 35. 
109 MBA, Tab 17, Charkaoui v Canada (Citizenship and Immigration), 2008 SCC 38 at para 50, [2008] 2 SCR 326 
[Charkaoui II].  
110 MBA, Tab 16, Charkaoui I, supra. 
111 Appeal Record, Vol I, Tab 3, Harkat Informer Privilege decision, supra at para 35. 
112 Appeal Record, Vol I, Tab 3, Harkat Informer Privilege decision, supra at para 63 
113 Appeal Record, Vol I, Tab 7, Harkat Polygraph decision, supra at para 20. 
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and in Almrei by CSIS’ failure to state that a source had failed a polygraph test.114 Exacerbating 

the situation is that CSIS had initially said the source had passed the polygraph.115  

95. Given that CSIS generally gathers information for intelligence, not law enforcement 

purposes, it is all the more important that the named person be given the opportunity to challenge 

the information gathered and not merely review the information presented. CSIS’ filtering of 

material and destruction of original investigative sources makes it all the more important that the 

named person be given a full opportunity to challenge the information when it is being used for 

law enforcement or litigation purposes. In a post-Charkaoui II world, the reality is that CSIS will 

have to gather and collect evidence with knowledge that it may be used as evidence.116 Equally, 

if not more importantly, absent disclosure of the source and the opportunity to investigate and 

potentially cross-examine the source, it leaves the Minister in complete control of the 

information on which the credibility and reliability of the source can be tested.117 This is 

fundamentally unfair and constitutionally deficient. 

 

Should the Special Advocates have an opportunity to cross-examine CSIS sources? 

96. The ability to require the Ministers, in appropriate circumstances, to present a CSIS 

human source or other witnesses for cross-examination is critical in a security certificate case. 

Source information is presented in the closed proceedings in a hearsay manner. If the source’s 

identity is further protected by privilege, the source information is effectively immune from 

challenge by the Special Advocates. Cross-examination has long been recognized, without a 

doubt, as the greatest legal engine ever invented for the discovery of the truth.118 

97. The statutory restrictions on Special Advocates seriously inhibit their ability to challenge 

the information presented by the Appellants.119 These restrictions are exacerbated by their 

inability to cross-examine, question, or investigate the source. Special Advocates are so 

restricted that they cannot even make limited inquiries about a source for fear of disclosing 

                                                 
114 Appeal Record, Vol I, Tab 7, Harkat Polygraph decision, supra; RBA Tab 2, Almrei (Re), supra at paras 159-
164, 303, 437. 
115 Appeal Record, Vol I, Tab 7, Harkat Polygraph decision, supra. 
116 Appeal Record, Vol I, Tab 7, Harkat Polygraph decision, supra at para 48.  
117 MBA, Tab 16, Charkaoui I, supra at para 64.  
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the Special Advocate regime fails to constitute a substantial substitute to the full participation of the named person.  
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information. Justice Noёl stated that even an internet search involving a source’s name is 

prohibited.120 Just as there is a new reality that CSIS employees must testify before Special 

Advocates, the law should reflect the reality that when the Appellants decide to use a human 

source as evidence in enforcement proceedings that may have serious consequences to the named 

person, this may require the source be made available for questioning.  

98. It is accepted that cross-examination of sources will not always be possible, appropriate, 

or necessary. The determination of whether cross-examination is necessary will have to be made 

on a case-by-case basis taking into account a number of factors. Given the secretive nature of the 

closed proceedings, it is impossible for public counsel to make meaningful submissions about the 

factors in the case at bar. What is known publicly is that the Special Advocates in this case 

thought cross-examination was necessary and appropriate, and the potential cross-examination of 

the source was denied as a result of the ruling of the Designated Judge that the sources were 

immune from questioning by a class privilege.121 Given the Designated Judge has to make 

credibility and reliability findings, the named person should only be denied the ability to cross-

examine in the rarest of cases. Cross-examination is the most important tool for testing 

credibility and reliability, and the removal of cross examination effectively disarms the Special 

Advocates. 

C. EXCLUSION OF SUMMARIZED CONVERSATIONS 

99. The Federal Court of Appeal recognized that this Court’s decision in Charkaoui II 

identified a s. 7 duty to retain and disclose information in security certificate cases. Further, the 

Appeal Court properly concluded that CSIS’ intentional destruction of all original recordings and 

notes of the intercepts and conversations and the consequent non-disclosure, amounted to a 

breach of that duty.122 The Court further observed that the Appellants had conceded as much in 

their position taken on the appeal.123  

100. The Respondent’s position throughout has been that the issue of the wholesale 

destruction of original information by CSIS was guided by this Court’s ruling in R v 

Carosella.124 This reasoning was upheld by the Federal Court of Appeal, and the same analysis 

                                                 
120 Appeal Record, Vol I, Tab 9, Harkat Reasonableness decision, supra at n 3. 
121 Appeal Record, Vol I, Tab 3, Harkat Informer privilege decision, supra. 
122 Appeal Record, Vol II, Tab 14, Harkat Appeal decision, supra at para 129. 
123 Appeal Record, Vol II, Tab 14, Harkat Appeal decision, supra at para 129. 
124 RBA Tab 14, R v Carosella, [1997] 1 SCR 80, 142 DLR (4th) 595. 



30 
 

was conducted in the factually comparable case of R v Ahmad.125 The level of non-disclosure in 

the case at bar presupposed a breach of the Charter and the prejudice ought to be dealt with at 

the remedy stage, pursuant to s. 24(1).126 If this were not so, the Respondent would be placed in 

the untenable position of having to “show how the defence would be affected by the absence of 

material which the accused has not seen.”127  

101. The alleged conversations constituted a significant part of the Ministers’ case. Given that 

the Respondent has denied involvement in numerous of the conversations alleged, his ability to 

meet this aspect of the case is entirely reliant on his ability to challenge the accuracy and 

reliability of the allegations. The materiality of the destroyed information is therefore beyond 

dispute.  It is trite that where the materiality of the destroyed information is high, the affected 

person’s right to make full answer and defence is infringed, and a remedy is necessary.128  

102. The Respondent had taken the position that this breach of his right to disclosure had 

violated s. 7 of the Charter as it had prejudiced his right to know and meet the case being made 

against him. The Court of Appeal’s reasons also disclose that the Special Advocates had as well 

complained that the disclosed summaries did not enable them to meet the case made against the 

Respondent and thus rendered the hearing constitutionally unfair.129 

103. The Appellants assert that Justice Noёl’s conclusion that no prejudice befell the 

Respondent as a result of the evidence having been destroyed and thus warranted no remedy, was 

reasonably available to him and only reversible in the face of palpable and overriding error.130 

The Appellants, however, misconceive the judgment of the Court of Appeal. The Court reviewed 

the analysis employed by Justice Noёl in concluding there to have been no prejudice; they 

reviewed the evidence he relied on to draw such conclusions; and, they reviewed the 

“information” in question observing that the nature of the underlying sources raised clear 

problems with the reliability and accuracy of the summaries.131 While properly stating within 

their decision that Justice Noёl’s review on these issues should be assessed under the standard of 
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correctness,132 it can fairly be said that the conclusions drawn by Justice Noёl were not ones 

reasonably available to him.  

104. The Court of Appeal observed that Justice Noёl concluded there to have been no 

prejudice amounting to a Charter breach for the following reasons: 

First, he appears to have seen the summaries as part of the remedy because he 
found them accurate and reliable. He found them accurate and reliable because of 
the process followed by CSIS personnel to ensure the quality of the summaries of 
audio recording and because some of them were corroborated by other pieces of 
evidence: ibidem, at paragraphs 65 and 66. 
  
Second, he explained the lack of prejudice by the fact that the appellant benefited 
from more disclosure than he would have otherwise obtained as a result of the 
destruction of the original conversations and the scope of disclosure required by 
the Charkaoui #2 decision.133  
 

105. This Court held in Charkaoui II that the application brought for a stay in that case was 

premature and further, that it “was Mr. Charkaoui himself who had been questioned in the 

interviews of January 31 and February 2, 2002 and therefore had knowledge of the subject and 

doubtless knew what he had said on that occasion.”134 The Respondent’s application for 

exclusion, on the other hand, was brought at the end of the reasonableness hearing by which time 

he had testified under oath. With respect to the summarized conversations K1 to K13, his sworn 

evidence was that despite indications to the contrary on the face of the summaries, he was not a 

participant in six of them135 and while he could not exclude the possibility of participating in 

four of them,136 he had no recollection of the actual content of such discussions, even if they had 

occurred. With respect to the summarized conversations in which he denied participation or 

those he could not recall, he would have been unable to provide useful content or context in any 

effort to meet the case. Short of being put in a meaningful position to challenge the accuracy or 

reliability of the summaries, the Respondent’s right to meet this aspect of the Appellants’ case 

had been diluted to nothing more than a right of bald denial. Accordingly, exclusion was sought 

as being the least intrusive remedy capable of rectifying the prejudice suffered.  
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106. As has been pointed out by both levels of Court, as well as by the Appellants, the 

Respondent did not apply to exclude the CSIS interviews, of which as well the original records 

were destroyed. There was no dispute as to his participation in these interviews and with respect 

to these summaries he was able to establish to the satisfaction of the Federal Court, that some of 

the facts contained in them were inaccurate. The Respondent was able to provide accurate 

context given his actual presence in the interviews. Ultimately, on a particular factual dispute, 

the Respondent’s version of the interview was preferred over that contained in the disclosed 

summary.137 This example provides an object lesson – that CSIS summaries can be inaccurate. 

107. The Federal Court of Appeal held that the destruction of the original records of the 

conversations adversely impacted the Respondent’s right to know the case and to meet it. The 

Court also found that the destruction compromised the “very function of judicial review.”138 

They observed that the multiple steps involved in the summarization process – compounded by 

the fact that summaries of the conversations were translated into English and summarized 

thereafter – generated a realistic possibility of errors, inaccuracies and distortion.139 Accordingly, 

the Court was quite correct in disagreeing with Justice Noёl’s conclusion that the disclosure 

arising from Charkaoui II and thus the summaries, could somehow be seen as “a remedy granted 

with regard to the destruction of operational notes or originals of conversations.”140  

108. The Federal Court of Appeal held that, “the summaries are the remnants of the destroyed 

originals. They are the problem, not the solution. In terms of the Appellant’s s. 7 Charter right, 

the summaries are the result of the violation of that right, not its remedy.”141  

109. In so holding, the Federal Court of Appeal identified and corrected an error of the Federal 

Court in its treatment of the prejudice question. This error would have unavoidably skewed the 

Federal Court’s ability to fairly assess the presence or absence of prejudice. The Court further 

held, properly, that providing summaries did not adequately equip the Special Advocates or the 

Respondent to discover, reveal and prove errors or discrepancies in the materials and therefore, 

damaged his ability to meet the case being made against him.142  
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110. The Federal Court of Appeal thereafter critically assessed the evidence of two CSIS 

witnesses relied upon by Justice Noёl to confirm the validity and accuracy summaries.143 The 

Court properly observed that the witness, “John”, had not spoken with CSIS analysts in a long 

time about their operative methods and that he had no personal involvement in the Respondent’s 

case. The Court noted that the witness called in the closed proceedings, C.M., was similarly 

vague in his evidence. Finally, the Court found that no specific examples of steps taken to ensure 

accuracy were provided to Justice Noёl by either witness.144 Notwithstanding this Court’s 

decision in Charkaoui II, that the Designated Judge would be in an ideal situation to verify the 

accuracy of the summaries in that he could summons and question witnesses who created the 

original records,145 no original witnesses testified as part of the verification process.  

111. The Appellants’ factum takes issue with the fact that although a closed hearing was held, 

the Court of Appeal did not issue a closed judgment.146 However within the public judgment 

enough is disclosed to make it clear that the evidence reviewed in camera identified serious 

issues regarding the accuracy and reliability of the summaries.147  

112. In the course of the reasonableness hearing before Justice Noёl, the Respondent 

repeatedly requested to be advised which of the summaries were allegedly derived from 

intercepts and which, if any, from third party accounts of conversations.148 The Court denied 

such requests citing national security.149 Surprisingly, it is revealed in the Federal Court of 

Appeal’s decision that “it is not clear whether all of the conversations were intercepts, i.e. 

electronic intercepts, or a mix of intercepts and reports of a conversation.”150 The inference is 

unavoidable; that as a result of the layers of reporting and summarization that took place, the 

Appellants are not themselves able to say which conversations allegedly originated from an 

intercept or otherwise. The implications to the accuracy of the summaries are obvious. 

113. The Federal Court of Appeal went on to further explain why the distinction was 

particularly significant. The Court observed that numerous of the conversations’ summaries 
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involved a “questionable human source referred to as XXX.”151 This is the same human source 

that factored centrally in the polygraph incident; that was originally assessed as untruthful in 

response to all questions posed in 2002; and who, Justice Noёl ultimately held could not be 

relied upon absent corroboration. 

114. It is clear that the Federal Court of Appeal had serious concerns about the rigour of the 

analysis that was dedicated to the involvement of XXX in the creation of the summaries and the 

apparent problems with the alleged corroboration of them. Having had an opportunity to review 

the summaries in question the Federal Court of Appeal made the following general observations 

regarding the potential frailties of corroboration in relation to the summaries: 

Corroboration coming from persons named in the summaries cannot be of much 
assistance in determining the accuracy and veracity of these summaries. It would 
have to come from an independent source such as an external source or a third 
party like a foreign agency. There again, caution is necessary because what 
appears to be corroborative information coming from, say, two or three different 
third parties or sources may in fact be the same information coming from an 
unreliable source relayed to these third parties or other sources.152 

The Federal Court of Appeal then made the following comments specific to this case: 

In the present instance, the judge did not address whether the value of these 
summaries should be lower if source XXX was involved. For example, in some 
instances, the corroborating evidence only partly addresses the primary fact. 
Consequently, some of the corroborating evidence is significantly more limited 
than XXX’s information had been. Moreover, as previously mentioned, it is not 
clear if some of the conversations were summaries of specific conversations 
relayed by a source. If, for example, a specific conversation was relayed to CSIS 
by XXX or a source which obtained it from XXX, the problem with using this 
specific conversation to corroborate information XXX previously provided to 
CSIS becomes readily apparent.153 

115. Expert witnesses testified on behalf of the Respondent and explained how the collection 

and retention of materials used to collect intelligence in the security sphere could well obscure 

the ability to later identify original sources or result in unintentional circular corroboration.154 

Clearly, the types of concerns indentified by these witnesses were active and relevant to a fair 
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consideration of the reliability of the conversation summaries. Further, it is equally clear that in 

the judgment of the Court of Appeal, Justice Noёl did not sufficiently consider these centrally 

relevant issues. 

116. The Court of Appeal expressly determined that the issues before it were questions of law 

and thus necessitated a correctness standard.155 The Court of Appeal correctly considered the 

question of appropriate remedy to be such an issue.156 The exclusion issue required the Court to 

properly define (in contrast to the Federal Court’s definition) one’s right to meet a case; to 

correct the Federal Court for having treated the summaries as remedial; to consider whether the 

Federal Court had satisfied its obligation to verify and/or engage in a searching review; and to 

consider what remedy was necessary to preserve fundamental justice. The Court of Appeal’s 

conclusions with respect to each question, with the possible exception of the specific remedy, 

were correct. Alternatively, much of the Federal Court’s treatment on this issue can be fairly 

characterized as “unreasonable” even if reviewed at the lower standard.  

117. Having found, contrary to Federal Court’s conclusion, that the summarized conversations 

were subject to frailties and weaknesses that defied their verification as accurate, the Court 

concluded that the Respondent had suffered a breach of his s. 7 rights to disclosure and was 

accordingly entitled to an appropriate remedy, one that “addresses the injury suffered and 

provides adequate relief.”157 

118. The Court recognized that the problem faced by the Respondent was that the destruction 

of the original records had effectively rendered it impossible for him to challenge the information 

they contain. Consistent with this conclusion—the Respondent had taken the position before 

both Federal Courts—that the destruction of this evidence, in light of his sworn testimony that he 

was not involved in or did not recall the conversations alleged, had resulted in diminishing his 

right to meet the case to nothing more than a right of bald denial.  

Remedy for the destruction of information 

119. Ultimately, the Federal Court of Appeal ordered exclusion of all summaries except those 

to which the Respondent was privy.158 Additionally, the Court declared a s. 24(1) remedy, that 
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the Respondent’s s.7 Charter right to disclosure of the originals of the conversations to which he 

was privy was violated.  

120. The Appellants have taken the position that the effect of the exclusion order was to 

exclude the summaries of but two conversations.159 The Respondent does not accept that this 

limited remedy was clearly the intent of the Federal Court of Appeal. Alternatively, in light of 

the particular types of prejudice identified, such a remedy would not address the injury suffered 

nor would it provide adequate relief – given the specific definition of “just and appropriate” 

remedy adopted by the Court of Appeal in its reasons.160  

121. The Federal Court of Appeal identified significant concerns regarding the accuracy or 

verification of the summaries. Whether due to translation, summarization, or the stages inherent 

in data input, the Court recognized the risk of errors, discrepancies, and distortions in the 

summaries. It held that the summaries did not enable the Special Advocates or the Respondent to 

discover, reveal or prove these errors and thus deprived him of the right to meet the case against 

him.161 This prejudice to his ability to meet the Appellants’ case is equally acute for 

conversations he swears he did not have despite being alleged to have had; as well as for 

conversations he concedes he may have had but cannot recall; as it would be for conversations 

had by third parties about him.  

122. For the remedy to apply to only two conversations, it would necessitate the Court 

abandon any presumption of innocence from the outset. In light of the concrete concerns raised 

by the Federal Court of Appeal regarding the accuracy and reliability of the summaries, it is 

inconceivable that the assessment of remedy could commence with a primary presumption that 

the summaries are at least reliable so far as they identify the Respondent as a participant. Further, 

the Court of Appeal raised grave issues regarding human source XXX being either the primary 

or originating source of described or recounted conversations.162 The Court of Appeal explicitly 

indicated that it was unclear which conversations allegedly arose from intercepts and which from 

the mouths of sources.163 The Court of Appeal must have meant at the very least that its 

exclusion order would apply to any and all conversations that were not clearly derived from 
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originating intercepts. Given everything the Court of Appeal said regarding the inability of the 

Respondent to meet the case, it could not have intended that it would be fair to presume he 

engaged in conversations, related by human sources, that he specifically denied. Such a ruling 

would have the unavoidable consequence of denying the Respondent any meaningful right to 

challenge potentially unreliable and damaging accusations.  

123. In considering the appropriate exclusion order, the Federal Court of Appeal considered 

excluding uncorroborated conversations and including corroborated ones. The Federal Court of 

Appeal went on to explain how granting a remedy for one category and not the other was 

inappropriate in that admission of either type would occur in circumstances where the 

Respondent would have suffered a serious s.7 breach and will be deprived of the opportunity to 

contrast the origin with the summaries.164 This line of reasoning is irreconcilable with a decision 

to only exclude two conversations about the Respondent made by third parties. The reasoning of 

the Court found in numerous other portions of its analysis as well implicitly supports the 

Respondent’s position that it did not mean to exclude merely two conversations.165  

124. The least intrusive and thus the most appropriate remedy in all of the circumstances of 

the intentionally destroyed material evidence and the consequent irreparable damage to the 

Respondent’s right to adequately meet the case made against him is an exclusion order. For such 

an order to adequately address the prejudice suffered it should include conversations K1 to K13, 

inclusive. Any remedy short of this would fail to “meaningfully vindicate the rights and 

freedoms” of the Respondent.166 At the very least, the order should include each and every 

discussion to which the Respondent denies being privy.167 

125. In all of the circumstances of this case, however, it is not appropriate to send it back to 

Justice Noёl for reconsideration. In R v Bellusci, this Court held that “[c]ontinuation of the trial 

will not always be preferable” and such an order should only be made “where the interests of 
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justice require it, where there is no undue prejudice to the parties, and where no unfairness would 

result.”168  

126. The Ontario Court of Appeal found that even where an adjudication on the merits has not 

taken place, it may not be appropriate to return the matter to the trial judge.169 In R v Schertzer, a 

new trial was ordered after a stay was set aside on the basis that the “findings made by the trial 

judge in his s. 11(b) ruling...could have an impact on future applications by the defence under s. 

7 of the Charter as to the significance of the lost evidence and responsibility for problems with 

disclosure.”170 The Ontario Court of Appeal was concerned the trial judge may favour future 

defence applications and that the most fair and appropriate remedy was to order a new trial.   

127. This is not an appropriate case to be returned to Justice Noël for reconsideration as it 

would result in unfairness and undue prejudice to the Respondent. First, Justice Noël has already 

ruled on the merits of the case, deciding the security certificate was reasonable. Second, from the 

first paragraph of the reasonableness decision, Justice Noël made all encompassing adverse 

credibility findings regarding the Respondent of which the Court cannot be expected to disabuse 

itself.171 The appearance of fairness would suffer should this matter be sent back before Justice 

Noёl.  

128. If the Respondent had been invited to make submissions on this proposed remedy, it 

would have been vigorously opposed. However, at no time before the Federal Court of Appeal 

was this prospective remedy raised.  

D. OPEN SOURCE MATERIALS 

129. In Charkaoui I, this Court mandated that Designated Judges in security certificate cases 

engage in a rigourous searching review of the evidence to identify contradictions, and assess its 

credibility and reliability.172 Searching reviews are a critical component of a named person’s 

“expanded right to procedural fairness,”173 which was recognized as a necessity after this Court 

identified “the serious consequences of the [security certificate] procedure on the liberty and 

security of the named person.”174 With repercussions that “are often more severe than those of 
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many criminal charges,” a named persons’ s. 7 rights must be protected throughout the certificate 

process.175  

130. The Appellants erroneously argue that searching reviews need not be performed more 

rigourously in security certificate cases because of this Court’s decision in FH v McDougall, 

which found that evidence in all civil cases should be scrutinized with equal care.176 However, 

this Court explicitly stated it was only referring to cases that do “not involve the government’s 

power to…take away the liberty of the individual.”177 Security certificate proceedings clearly do 

not fall into this category, and in fact have far more in common with criminal proceedings since 

both engage an individual’s s. 7 rights.     

131. Justice Noёl erred in making adverse findings against the Respondent on the basis of 

equivocal hearsay and inconsistent open source materials. Justice Noёl’s assessment of the 

evidence on Ibn Khattab is the most illustrative and damaging example of his failure to 

adequately review the reliability and accuracy of conflicting information sources. After hearing 

evidence from Brian Williams, William Quiggin, and Martin Rudner, Justice Noёl found that 

Khattab had facilitated terrorist activities.178 This finding was in direct opposition to a finding 

made by Justice Mosley on the very same point in Almrei.179 Justice Mosley heard from the same 

experts in Almrei, but instead found: “[t]he weight of the evidence before me in this case favours 

a finding that he [Khattab] was not a terrorist in his own right or a terrorist patron.”180   

132. Justice Noёl distinguished his finding on Khattab by stating he “had more information on 

this matter,” as “some of Mr. Quiggin’s reports and…statements were not offered in evidence” 

before Justice Mosley.181 However, this is exceptionally problematic as the extra information 

relied upon by Justice Noёl included a written statement that Mr. Quiggin no longer accepted as 

valid. Justice Noёl writes:  

During his testimony, Mr. Quiggin tried to backtrack from his written statement 
on this matter in favour of Professor Williams. The Court does not accept such 
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change of opinion. His earlier opinion remains important to the Court and is in 
line with the testimony of Professor Rudner.182 

133. Although a Court may use the prior statement of an expert in considering the weight to be 

given to the expert’s opinion, it cannot rely on such a statement for the truth of its contents if the 

expert explicitly disavows it as being currently valid when testifying.183 Equally alarming is that 

Justice Noёl used the statement that Mr. Quiggin refused to adopt to corroborate Professor 

Rudner’s testimony, a clear error of law. In a case where s. 7 rights are engaged, using rejected 

testimony to corroborate and make adverse findings of fact against the Respondent is not only 

unjust but highly prejudicial. Khattab was the Respondent’s only alleged link to terrorism while 

he lived in Pakistan, and without question, the Appellants’ case would be instrumentally 

weakened without this link. 

134. Two Federal Court Judges coming to diametrically opposed findings in relation to the 

same issue after hearing from the same witnesses, illustrates how fundamentally unfair it is for 

Designated Judges to make any adverse findings of fact on the basis of equivocal hearsay and 

open source evidence. Courts must consider the authority of the information as well as its 

accuracy, objectivity, currency, and coverage in order to effectively assess its reliability.184 

Instead of undertaking a rigourous review of the untested evidence in this case, Justice Noёl 

relied on rejected expert statements and a lack of historical record to make the Appellants’ case 

against the Respondent. The Respondent’s right to procedural fairness was violated by making 

an adverse finding on information which can only be fairly described as equivocal.    

PART IV – COSTS 

135.  The Respondent does not seek any order of costs. 

PART V – ORDER SOUGHT 

136. That this Court declare sections 77(2), 83(1)(c)-(e),(h)-(i), 85.4(2), and 85.5(b) of the 

IRPA infringe s.7 of the Charter and cannot be demonstrably justified under s.1. In the 

alternative, that this Court order a new reasonableness hearing before a new Designated Judge.   

 
______________________                                          __________________ 
Norman Boxall                                                               Matthew C. Webber 
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PART VII – STATUTES AT ISSUE 
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982 (UK), 1982 c 11. 
Guarantee of Rights and Freedoms: Rights and 
freedoms in Canada 
 
1. The Canadian Charter of Rights and 
Freedoms guarantees the rights and freedoms 
set out in it subject only to such reasonable 
limits prescribed by law as can be 
demonstrably justified in a free and democratic 
society. 
 

Garantie des droits et libertés: Droits et 
libertés au Canada 
 
1. La Charte canadienne des droits et 
libertés garantit les droits et libertés qui y 
sont énoncés. Ils ne peuvent être restreints 
que par une règle de droit, dans des limites 
qui soient raisonnables et dont la justification 
puisse se démontrer dans le cadre d’une 
société libre et démocratique. 
 

Legal Rights: Life, liberty and security of 
person 
 
7. Everyone has the right to life, liberty and 
security of the person and the right not to be 
deprived thereof except in accordance with the 
principles of fundamental justice. 
 

Garanties juridiques: Vie, liberté et sécurité 
 
 
7. Chacun a droit à la vie, à la liberté et à la 
sécurité de sa personne; il ne peut être porté 
atteinte à ce droit qu’en conformité avec les 
principes de justice fondamentale. 
 

Enforcement: Enforcement of guaranteed 
rights and freedoms 
 
24. (1) Anyone whose rights or freedoms, as 
guaranteed by this Charter, have been infringed or 
denied may apply to a court of competent 
jurisdiction to obtain such remedy as the court 
considers appropriate and just in the 
circumstances. 

Recours: Recours en cas d’atteinte aux droits et 
libertés 
 
24. (1) Toute personne, victime de violation ou 
de négation des droits ou libertés qui lui sont 
garantis par la présente charte, peut s’adresser 
à un tribunal compétent pour obtenir la 
réparation que le tribunal estime convenable et 
juste eu égard aux circonstances. 
 

 
Immigration and Refugee Protection Act, SC 2001, c 27 

DIVISION 9: CERTIFICATES AND 
PROTECTION OF INFORMATION 

 

SECTION 9: CERTIFICATS ET 
PROTECTION DE RENSEIGNEMENTS 

 
Interpretation 

 
Definition 
 
76. The following definitions apply in this 
Division. 
“information” 
« renseignements » 
“information” means security or criminal 

Définitions  
 

Définitions  
 
76. Les définitions qui suivent s’appliquent à la 
présente section.  
« juge »  
“judge”  
« juge » Le juge en chef de la Cour fédérale ou 
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intelligence information and information 
that is obtained in confidence from a source 
in Canada, the government of a foreign 
state, an international organization of states 
or an institution of such a government or 
international organization. 
 
“judge” 
« juge » 
“judge” means the Chief Justice of the Federal 
Court or a judge of that Court designated by 
the Chief Justice 
 
2001, c. 27, s. 76; 2002, c. 8, s. 194; 2008, c. 3, 
s. 4 
 

le juge de cette juridiction désigné par celui-ci.  
 
« renseignements »  
“information”  
« renseignements » Les renseignements en 
matière de sécurité ou de criminalité et ceux 
obtenus, sous le sceau du secret, de source 
canadienne ou du gouvernement d’un État 
étranger, d’une organisation internationale 
mise sur pied par des États ou de l’un de leurs 
organismes.  
 
2001, ch. 27, art. 76; 2002, ch. 8, art. 194; 
2008, ch. 3, art. 4.  
 

Certificate 
 

Referral of certificate 
 
77. (1) The Minister and the Minister of 
Citizenship and Immigration shall sign a 
certificate stating that a permanent resident or 
foreign national is inadmissible on grounds of 
security, violating human or international 
rights, serious criminality or organized 
criminality, and shall refer the certificate to 
the Federal Court. 
 
Filing of evidence 
 
(2) When the certificate is referred, the 
Minister shall file with the Court the 
information and other evidence on which the 
certificate is based, and a summary of 
information and other evidence that enables 
the person who is named in the certificate to 
be reasonably informed of the case made by 
the Minister but that does not include 
anything that, in the Minister’s opinion, 
would be injurious to national security or 
endanger the safety of any person if 
disclosed. 
 
Effect of referral 
 

Certificat 
 
Dépôt du certificat  
 
77. (1) Le ministre et le ministre de la 
Citoyenneté et de l’Immigration déposent à la 
Cour fédérale le certificat attestant qu’un 
résident permanent ou qu’un étranger est 
interdit de territoire pour raison de sécurité ou 
pour atteinte aux droits humains ou 
internationaux, grande criminalité ou 
criminalité organisée.  
 
Dépôt de la preuve et du résumé  
 
(2) Le ministre dépose en même temps que le 
certificat les renseignements et autres éléments 
de preuve justifiant ce dernier, ainsi qu’un 
résumé de la preuve qui permet à la personne 
visée d’être suffisamment informée de sa thèse 
et qui ne comporte aucun élément dont la 
divulgation porterait atteinte, selon le ministre, 
à la sécurité nationale ou à la sécurité d’autrui.  
 
 
 
 
 
Effet du dépôt  
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(3) Once the certificate is referred, no 
proceeding under this Act respecting the 
person who is named in the certificate — 
other than proceedings relating to sections 82 
to 82.3, 112 and 115 — may be commenced 
or continued until the judge determines 
whether the certificate is reasonable. 
 
2001, c. 27, s. 77; 2002, c. 8, s. 194; 2005, c. 
10, s. 34; 2008, c. 3, s. 4. 
 

(3) Il ne peut être procédé à aucune instance 
visant la personne au titre de la présente loi 
tant qu’il n’a pas été statué sur le certificat. Ne 
sont pas visées les instances relatives aux 
articles 82 à 82.3, 112 et 115.  
 
2001, ch. 27, art. 77; 2002, ch. 8, art. 194; 
2005, ch. 10, art. 34; 2008, ch. 3, art. 4.  
 
 

Determination 
 
78. The judge shall determine whether the 
certificate is reasonable and shall quash the 
certificate if he or she determines that it is 
not. 

 
2001, c. 27, s. 78; 2005, c. 10, s. 34(E); 2008, 
c. 3, s. 4. 
 

Décision  
 
78. Le juge décide du caractère raisonnable du 
certificat et l’annule s’il ne peut conclure qu’il 
est raisonnable.  
 
2001, ch. 27, art. 78; 2005, ch. 10, art. 34(A); 
2008, ch. 3, art. 4.  
 

Appeal 
 
79. An appeal from the determination may be 
made to the Federal Court of Appeal only if 
the judge certifies that a serious question of 
general importance is involved and states the 
question. However, no appeal may be made 
from an interlocutory decision in the 
proceeding. 
 
2001, c. 27, s. 79; 2002, c. 8, s. 194; 2008, c. 3, 
s. 4. 
 

Appel  
 
79. La décision n’est susceptible d’appel 
devant la Cour d’appel fédérale que si le juge 
certifie que l’affaire soulève une question 
grave de portée générale et énonce celle-ci; 
toutefois, les décisions interlocutoires ne sont 
pas susceptibles d’appel.  
 
2001, ch. 27, art. 79; 2002, ch. 8, art. 194; 
2008, ch. 3, art. 4.  
 

Effect of certificate 
 

80. A certificate that is determined to be 
reasonable is conclusive proof that the person 
named in it is inadmissible and is a removal 
order that is in force without it being 
necessary to hold or continue an examination 
or admissibility hearing. 

 
2001, c. 27, s. 80; 2008, c. 3, s. 4. 
 

Effet du certificat  
 
80. Le certificat jugé raisonnable fait foi de 
l’interdiction de territoire et constitue une 
mesure de renvoi en vigueur, sans qu’il soit 
nécessaire de procéder au contrôle ou à 
l’enquête.  
 
2001, ch. 27, art. 80; 2008, ch. 3, art. 4.  
 

Detention and Release Détention et mise en liberté 
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Ministers’ warrant 
 
81. The Minister and the Minister of 
Citizenship and Immigration may issue a 
warrant for the arrest and detention of a 
person who is named in a certificate if they 
have reasonable grounds to believe that the 
person is a danger to national security or to 
the safety of any person or is unlikely to 
appear at a proceeding or for removal. 
 
2001, c. 27, s. 81; 2008, c. 3, s. 4. 
 

 
Mandat d’arrestation  
 
81. Le ministre et le ministre de la Citoyenneté 
et de l’Immigration peuvent lancer un mandat 
pour l’arrestation et la mise en détention de la 
personne visée par le certificat dont ils ont des 
motifs raisonnables de croire qu’elle constitue 
un danger pour la sécurité nationale ou la 
sécurité d’autrui ou qu’elle se soustraira 
vraisemblablement à la procédure ou au renvoi.  
 
2001, ch. 27, art. 81; 2008, ch. 3, art. 4.  
 

Initial review of detention 
 
82. (1) A judge shall commence a review of 
the reasons for the person’s continued 
detention within 48 hours after the detention 
begins. 
 
Further reviews of detention — before 
determining reasonableness 
 
(2) Until it is determined whether a certificate 
is reasonable, a judge shall commence 
another review of the reasons for the person’s 
continued detention at least once in the six-
month period following the conclusion of 
each preceding review. 
 
Further reviews of detention — after 
determining reasonableness 
 
(3) A person who continues to be detained 
after a certificate is determined to be 
reasonable may apply to the Federal Court for 
another review of the reasons for their 
continued detention if a period of six months 
has expired since the conclusion of the 
preceding review. 
 
Reviews of conditions 
 
(4) A person who is released from detention 
under conditions may apply to the Federal 

Premier contrôle de la détention  
 
82. (1) Dans les quarante-huit heures suivant le 
début de la détention, le juge entreprend le 
contrôle des motifs justifiant le maintien en 
détention.  
 
Contrôles subséquents — avant la décision sur 
le certificat  
 
(2) Tant qu’il n’est pas statué sur le certificat, 
le juge entreprend un autre contrôle des motifs 
justifiant le maintien en détention au moins une 
fois au cours des six mois suivant la conclusion 
du dernier contrôle.  
 
 
Contrôles subséquents — après la décision sur 
le certificat  
 
(3) La personne dont le certificat a été jugé 
raisonnable et qui est maintenue en détention 
peut demander à la Cour fédérale un autre 
contrôle des motifs justifiant ce maintien une 
fois expiré un délai de six mois suivant la 
conclusion du dernier contrôle.  
 
 
Contrôles des conditions de mise en liberté  
 
(4) La personne mise en liberté sous condition 
peut demander à la Cour fédérale un autre 
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Court for another review of the reasons for 
continuing the conditions if a period of six 
months has expired since the conclusion of 
the preceding review. 
 
Order 
 
(5) On review, the judge 
(a) shall order the person’s detention to be 
continued if the judge is satisfied that the 
person’s release under conditions would be 
injurious to national security or endanger the 
safety of any person or that they would be 
unlikely to appear at a proceeding or for 
removal if they were released under 
conditions; or 
(b) in any other case, shall order or confirm 
the person’s release from detention and set 
any conditions that the judge considers 
appropriate. 
 
2001, c. 27, s. 82; 2005, c. 10, s. 34; 2008, c. 3, 
s. 4. 
 

contrôle des motifs justifiant le maintien des 
conditions une fois expiré un délai de six mois 
suivant la conclusion du dernier contrôle.  
 
 
Ordonnance  
 
(5) Lors du contrôle, le juge :  
a) ordonne le maintien en détention s’il est 
convaincu que la mise en liberté sous condition 
de la personne constituera un danger pour la 
sécurité nationale ou la sécurité d’autrui ou 
qu’elle se soustraira vraisemblablement à la 
procédure ou au renvoi si elle est mise en 
liberté sous condition;  
b) dans les autres cas, ordonne ou confirme sa 
mise en liberté et assortit celle-ci des 
conditions qu’il estime indiquées.  
 
2001, ch. 27, art. 82; 2005, ch. 10, art. 34; 
2008, ch. 3, art. 4.  
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Variation of orders 
 
82.1 (1) A judge may vary an order made 
under subsection 82(5) on application of the 
Minister or of the person who is subject to 
the order if the judge is satisfied that the 
variation is desirable because of a material 
change in the circumstances that led to the 
order. 
 
 
Calculation of period for next review 
 
(2) For the purpose of calculating the six-
month period referred to in subsection 82(2), 
(3) or (4), the conclusion of the preceding 
review is deemed to have taken place on the 
day on which the decision under subsection 
(1) is made. 
 
2008, c. 3, s. 4. 
 

Modification des ordonnances  
 
82.1 (1) Le juge peut modifier toute 
ordonnance rendue au titre du paragraphe 82(5) 
sur demande du ministre ou de la personne 
visée par l’ordonnance s’il est convaincu qu’il 
est souhaitable de le faire en raison d’un 
changement important des circonstances ayant 
donné lieu à l’ordonnance.  
 
Calcul du délai pour le prochain contrôle  
 
(2) Pour le calcul de la période de six mois 
prévue aux paragraphes 82(2), (3) ou (4), la 
conclusion du dernier contrôle est réputée avoir 
eu lieu à la date à laquelle la décision visée au 
paragraphe (1) est rendue.  
 
2008, ch. 3, art. 4.  
 

Arrest and detention — breach of conditions 
 
 
82.2 (1) A peace officer may arrest and detain 
a person released under section 82 or 82.1 if 
the officer has reasonable grounds to believe 
that the person has contravened or is about to 
contravene any condition applicable to their 
release. 
 
Appearance before judge 
 
(2) The peace officer shall bring the person 
before a judge within 48 hours after the 
detention begins. 
 
Order 
 
(3) If the judge finds that the person has 
contravened or was about to contravene any 
condition applicable to their release, the judge 
shall 
(a) order the person’s detention to be 
continued if the judge is satisfied that the 

Arrestation et détention — non-respect de 
conditions  
 
82.2 (1) L’agent de la paix peut arrêter et 
détenir toute personne mise en liberté au titre 
des articles 82 ou 82.1 s’il a des motifs 
raisonnables de croire qu’elle a contrevenu ou 
est sur le point de contrevenir à l’une ou l’autre 
des conditions de sa mise en liberté.  
 
Comparution  
 
(2) Le cas échéant, il la conduit devant un juge 
dans les quarante-huit heures suivant le début 
de la détention.  
 
Ordonnance  
 
(3) S’il conclut que la personne a contrevenu 
ou était sur le point de contrevenir à l’une ou 
l’autre des conditions de sa mise en liberté, le 
juge, selon le cas: 
a) ordonne qu’elle soit maintenue en détention 
s’il est convaincu que sa mise en liberté sous 
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person’s release under conditions would be 
injurious to national security or endanger the 
safety of any person or that they would be 
unlikely to appear at a proceeding or for 
removal if they were released under 
conditions; 
(b) confirm the release order; or 
(c) vary the conditions applicable to their 
release. 
 
Calculation of period for next review 
 
(4) For the purpose of calculating the six-
month period referred to in subsection 82(2), 
(3) or (4), the conclusion of the preceding 
review is deemed to have taken place on the 
day on which the decision under subsection 
(3) is made. 
 
2008, c. 3, s. 4. 
 

condition constituera un danger pour la sécurité 
nationale ou la sécurité d’autrui ou qu’elle se 
soustraira vraisemblablement à la procédure ou 
au renvoi si elle est mise en liberté sous 
condition;  
b) confirme l’ordonnance de mise en liberté;  
c) modifie les conditions dont la mise en 
liberté est assortie.  
 
 
Calcul du délai pour le prochain contrôle  
 
(4) Pour le calcul de la période de six mois 
prévue aux paragraphes 82(2), (3) ou (4), la 
conclusion du dernier contrôle est réputée avoir 
eu lieu à la date à laquelle la décision visée au 
paragraphe (3) est rendue.  
 
2008, ch. 3, art. 4.  
 

Appeal 
 

82.3 An appeal from a decision made under 
any of sections 82 to 82.2 may be made to the 
Federal Court of Appeal only if the judge 
certifies that a serious question of general 
importance is involved and states the 
question. However, no appeal may be made 
from an interlocutory decision in the 
proceeding. 
 
2008, c. 3, s. 4. 
 

Appel  
 
82.3 Les décisions rendues au titre des articles 
82 à 82.2 ne sont susceptibles d’appel devant la 
Cour d’appel fédérale que si le juge certifie que 
l’affaire soulève une question grave de portée 
générale et énonce celle-ci; toutefois, les 
décisions interlocutoires ne sont pas 
susceptibles d’appel.  
 
2008, ch. 3, art. 4.  
 

Minister’s order to release 
 
82.4 The Minister may, at any time, order that 
a person who is detained under any of 
sections 82 to 82.2 be released from detention 
to permit their departure from Canada. 
 
2008, c. 3, s. 4. 
 

Ordonnance ministérielle de mise en liberté  
 
82.4 Le ministre peut, en tout temps, ordonner 
la mise en liberté de la personne détenue au 
titre de l’un des articles 82 à 82.2 pour lui 
permettre de quitter le Canada.  
 
2008, ch. 3, art. 4.  
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Protection of Information 
 
Protection of information 
 
83. (1) The following provisions apply to 
proceedings under any of sections 78 and 82 to 
82.2: 
(a) the judge shall proceed as informally and 
expeditiously as the circumstances and 
considerations of fairness and natural justice 
permit; 
(b) the judge shall appoint a person from the list 
referred to in subsection 85(1) to act as a special 
advocate in the proceeding after hearing 
representations from the permanent resident or 
foreign national and the Minister and after giving 
particular consideration and weight to the 
preferences of the permanent resident or foreign 
national; 
(c) at any time during a proceeding, the judge 
may, on the judge’s own motion — and shall, on 
each request of the Minister — hear information 
or other evidence in the absence of the public and 
of the permanent resident or foreign national and 
their counsel if, in the judge’s opinion, its 
disclosure could be injurious to national security 
or endanger the safety of any person; 
(d) the judge shall ensure the confidentiality of 
information and other evidence provided by the 
Minister if, in the judge’s opinion, its disclosure 
would be injurious to national security or 
endanger the safety of any person; 
(e) throughout the proceeding, the judge shall 
ensure that the permanent resident or foreign 
national is provided with a summary of 
information and other evidence that enables them 
to be reasonably informed of the case made by the 
Minister in the proceeding but that does not 
include anything that, in the judge’s opinion, 
would be injurious to national security or 
endanger the safety of any person if disclosed; 
(f) the judge shall ensure the confidentiality of all 
information or other evidence that is withdrawn 
by the Minister; 
(g) the judge shall provide the permanent resident 
or foreign national and the Minister with an 
opportunity to be heard; 
(h) the judge may receive into evidence anything 
that, in the judge’s opinion, is reliable and 
appropriate, even if it is inadmissible in a court of 

Protection des renseignements 
 

Protection des renseignements  
 
83. (1) Les règles ci-après s’appliquent aux 
instances visées aux articles 78 et 82 à 82.2 :  
 
a) le juge procède, dans la mesure où les 
circonstances et les considérations d’équité et 
de justice naturelle le permettent, sans 
formalisme et selon la procédure expéditive;  
b) il nomme, parmi les personnes figurant sur 
la liste dressée au titre du paragraphe 85(1), 
celle qui agira à titre d’avocat spécial dans le 
cadre de l’instance, après avoir entendu 
l’intéressé et le ministre et accordé une 
attention et une importance particulières aux 
préférences de l’intéressé;  
c) il peut d’office tenir une audience à huis clos 
et en l’absence de l’intéressé et de son conseil 
— et doit le faire à chaque demande du 
ministre — si la divulgation des 
renseignements ou autres éléments de preuve 
en cause pourrait porter atteinte, selon lui, à la 
sécurité nationale ou à la sécurité d’autrui;  
d) il lui incombe de garantir la confidentialité 
des renseignements et autres éléments de 
preuve que lui fournit le ministre et dont la 
divulgation porterait atteinte, selon lui, à la 
sécurité nationale ou à la sécurité d’autrui;  
e) il veille tout au long de l’instance à ce que 
soit fourni à l’intéressé un résumé de la preuve 
qui ne comporte aucun élément dont la 
divulgation porterait atteinte, selon lui, à la 
sécurité nationale ou à la sécurité d’autrui et 
qui permet à l’intéressé d’être suffisamment 
informé de la thèse du ministre à l’égard de 
l’instance en cause;  
f) il lui incombe de garantir la confidentialité 
des renseignements et autres éléments de 
preuve que le ministre retire de l’instance;  
g) il donne à l’intéressé et au ministre la 
possibilité d’être entendus;  
h) il peut recevoir et admettre en preuve tout 
élément — même inadmissible en justice — 
qu’il estime digne de foi et utile et peut fonder 
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law, and may base a decision on that evidence; 
(i) the judge may base a decision on information 
or other evidence even if a summary of that 
information or other evidence is not provided to 
the permanent resident or foreign national; and 
(j) the judge shall not base a decision on 
information or other evidence provided by the 
Minister, and shall return it to the Minister, if the 
judge determines that it is not relevant or if the 
Minister withdraws it. 
 
Clarification 
 
(1.1) For the purposes of paragraph (1)(h), 
reliable and appropriate evidence does not include 
information that is believed on reasonable 
grounds to have been obtained as a result of the 
use of torture within the meaning of section 269.1 
of theCriminal Code, or cruel, inhuman or 
degrading treatment or punishment within the 
meaning of the Convention Against Torture. 
 
Appointment of special advocate 
 
(1.2) If the permanent resident or foreign national 
requests that a particular person be appointed 
under paragraph (1)(b), the judge shall appoint 
that person unless the judge is satisfied that 
(a) the appointment would result in the 
proceeding being unreasonably delayed; 
(b) the appointment would place the person in a 
conflict of interest; or 
(c) the person has knowledge of information or 
other evidence whose disclosure would be 
injurious to national security or endanger the 
safety of any person and, in the circumstances, 
there is a risk of inadvertent disclosure of that 
information or other evidence. 
 
For greater certainty 
 
(2) For greater certainty, the judge’s power to 
appoint a person to act as a special advocate in a 
proceeding includes the power to terminate the 
appointment and to appoint another person. 
 
2001, c. 27, s. 83; 2008, c. 3, s. 4. 
 

sa décision sur celui-ci;  
i) il peut fonder sa décision sur des 
renseignements et autres éléments de preuve 
même si un résumé de ces derniers n’est pas 
fourni à l’intéressé;  
j) il ne peut fonder sa décision sur les 
renseignements et autres éléments de preuve 
que lui fournit le ministre et les remet à celui-ci 
s’il décide qu’ils ne sont pas pertinents ou si le 
ministre les retire.  
 
 
 
 
 
 
 
 
 
Précision  
 
(1.1) Pour l’application de l’alinéa (1)h), sont 
exclus des éléments de preuve dignes de foi et 
utiles les renseignements dont il existe des 
motifs raisonnables de croire qu’ils ont été 
obtenus par suite du recours à la torture, au 
sens de l’article 269.1 du Code criminel, ou à 
d’autres peines ou traitements cruels, 
inhumains ou dégradants, au sens de la 
Convention contre la torture.  
 
Choix de l’avocat spécial  
 
(1.2) Si l’intéressé demande qu’une personne 
en particulier soit nommée au titre de l’alinéa 
(1)b), le juge nomme cette personne, à moins 
qu’il estime que l’une ou l’autre des situations 
ci-après s’applique :  
a) la nomination de cette personne retarderait 
indûment l’instance;  
b) la nomination de cette personne mettrait 
celle-ci en situation de conflit d’intérêts;  
c) cette personne a connaissance de 
renseignements ou d’autres éléments de preuve 
dont la divulgation porterait atteinte à la 
sécurité nationale ou à la sécurité d’autrui et, 

http://laws-lois.justice.gc.ca/eng/acts/C-46
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dans les circonstances, ces renseignements ou 
autres éléments de preuve risquent d’être 
divulgués par inadvertance.  
 
Précision  
 
(2) Il est entendu que le pouvoir du juge de 
nommer une personne qui agira à titre d’avocat 
spécial dans le cadre d’une instance comprend 
celui de mettre fin à ses fonctions et de 
nommer quelqu’un pour la remplacer.  
 
2001, ch. 27, art. 83; 2008, ch. 3, art. 4.  
 

Protection of information on appeal 
 
84. Section 83 — other than the obligation to 
provide a summary — and sections 85.1 to 
85.5 apply to an appeal under section 79 or 
82.3, and to any further appeal, with any 
necessary modifications. 
 
2001, c. 27, s. 84; 2008, c. 3, s. 4. 

 

Protection des renseignements à l’appel  
 
84. L’article 83 — sauf quant à l’obligation de 
fournir un résumé — et les articles 85.1 à 85.5 
s’appliquent, avec les adaptations nécessaires, 
à l’appel interjeté au titre des articles 79 ou 
82.3 et à tout appel subséquent.  
 
2001, ch. 27, art. 84; 2008, ch. 3, art. 4.  
 

Special Advocate 
 

List of persons who may act as special 
advocates 
 
85. (1) The Minister of Justice shall establish a 
list of persons who may act as special advocates 
and shall publish the list in a manner that the 
Minister of Justice considers appropriate to 
facilitate public access to it. 
 
Statutory Instruments Act 
 
(2) The Statutory Instruments Act does not apply 
to the list. 
 
Administrative support and resources 
 
(3) The Minister of Justice shall ensure that 
special advocates are provided with adequate 
administrative support and resources. 
 
2001, c. 27, s. 85; 2008, c. 3, s. 4. 

Avocat special 
 

Liste de personnes pouvant agir à titre d’avocat 
spécial  
 
85. (1) Le ministre de la Justice dresse une liste 
de personnes pouvant agir à titre d’avocat 
spécial et publie la liste de la façon qu’il estime 
indiquée pour la rendre accessible au public.  
 
 
Loi sur les textes réglementaires 
  
(2) La Loi sur les textes réglementaires ne 
s’applique pas à la liste.  
 
Soutien administratif et ressources  
 
(3) Le ministre de la Justice veille à ce que 
soient fournis à tout avocat spécial un soutien 
administratif et des ressources adéquats.  
 

http://laws-lois.justice.gc.ca/eng/acts/S-22
http://laws-lois.justice.gc.ca/eng/acts/S-22
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 2001, ch. 27, art. 85; 2008, ch. 3, art. 4.  
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Special advocate’s role 
 
85.1 (1) A special advocate’s role is to protect the 
interests of the permanent resident or foreign 
national in a proceeding under any of sections 78 
and 82 to 82.2 when information or other 
evidence is heard in the absence of the public and 
of the permanent resident or foreign national and 
their counsel. 
 
Responsibilities 
 
(2) A special advocate may challenge 
(a) the Minister’s claim that the disclosure of 
information or other evidence would be injurious 
to national security or endanger the safety of any 
person; and 
(b) the relevance, reliability and sufficiency of 
information or other evidence that is provided by 
the Minister and is not disclosed to the permanent 
resident or foreign national and their counsel, and 
the weight to be given to it. 
 
For greater certainty 
 
(3) For greater certainty, the special advocate is 
not a party to the proceeding and the relationship 
between the special advocate and the permanent 
resident or foreign national is not that of solicitor 
and client. 
 
Protection of communications with special 
advocate 
 
(4) However, a communication between the 
permanent resident or foreign national or their 
counsel and the special advocate that would be 
subject to solicitor-client privilege if the 
relationship were one of solicitor and client is 
deemed to be subject to solicitor-client privilege. 
For greater certainty, in respect of that 
communication, the special advocate is not a 
compellable witness in any proceeding. 
 
2008, c. 3, s. 4. 
 

Rôle de l’avocat spécial  
 
85.1 (1) L’avocat spécial a pour rôle de 
défendre les intérêts du résident permanent ou 
de l’étranger lors de toute audience tenue à 
huis clos et en l’absence de celui-ci et de son 
conseil dans le cadre de toute instance visée à 
l’un des articles 78 et 82 à 82.2.  
 
 
Responsabilités  
 
(2) Il peut contester :  
a) les affirmations du ministre voulant que la 
divulgation de renseignements ou autres 
éléments de preuve porterait atteinte à la 
sécurité nationale ou à la sécurité d’autrui;  
b) la pertinence, la fiabilité et la suffisance des 
renseignements ou autres éléments de preuve 
fournis par le ministre, mais communiqués ni à 
l’intéressé ni à son conseil, et l’importance qui 
devrait leur être accordée.  
 
 
Précision  
 
(3) Il est entendu que l’avocat spécial n’est pas 
partie à l’instance et que les rapports entre lui 
et l’intéressé ne sont pas ceux qui existent entre 
un avocat et son client. 
 
 
Protection des communications avec l’avocat 
spécial  
 
(4) Toutefois, toute communication entre 
l’intéressé ou son conseil et l’avocat spécial 
qui serait protégée par le secret professionnel 
liant l’avocat à son client si ceux-ci avaient de 
tels rapports est réputée être ainsi protégée, et 
il est entendu que l’avocat spécial ne peut être 
contraint à témoigner à l’égard d’une telle 
communication dans quelque instance que ce 
soit.  
 
2008, ch. 3, art. 4.  
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Powers 
 
85.2 A special advocate may 
(a) make oral and written submissions with 
respect to the information and other evidence 
that is provided by the Minister and is not 
disclosed to the permanent resident or foreign 
national and their counsel; 
(b) participate in, and cross-examine 
witnesses who testify during, any part of the 
proceeding that is held in the absence of the 
public and of the permanent resident or 
foreign national and their counsel; and 
(c) exercise, with the judge’s authorization, 
any other powers that are necessary to protect 
the interests of the permanent resident or 
foreign national. 
 
2008, c. 3, s. 4. 
 

Pouvoirs  
 
85.2 L’avocat spécial peut :  
a) présenter au juge ses observations, 
oralement ou par écrit, à l’égard des 
renseignements et autres éléments de preuve 
fournis par le ministre, mais communiqués ni à 
l’intéressé ni à son conseil;  
b) participer à toute audience tenue à huis clos 
et en l’absence de l’intéressé et de son conseil, 
et contre-interroger les témoins;  
c) exercer, avec l’autorisation du juge, tout 
autre pouvoir nécessaire à la défense des 
intérêts du résident permanent ou de l’étranger.  
 
2008, ch. 3, art. 4.  

Immunity 
 
85.3 A special advocate is not personally 
liable for anything they do or omit to do in 
good faith under this Division. 
 
2008, c. 3, s. 4. 
 

Immunité  
 
85.3 L’avocat spécial est dégagé de toute 
responsabilité personnelle en ce qui concerne les 
faits — actes ou omissions — accomplis de 
bonne foi dans le cadre de la présente section.  
 
2008, ch. 3, art. 4.  

Obligation to provide information 
 
85.4 (1) The Minister shall, within a period 
set by the judge, provide the special advocate 
with a copy of all information and other 
evidence that is provided to the judge but that 
is not disclosed to the permanent resident or 
foreign national and their counsel. 
 
Restrictions on communications — special 
advocate 
 
(2) After that information or other evidence 
is received by the special advocate, the 
special advocate may, during the remainder 
of the proceeding, communicate with 
another person about the proceeding only 

Obligation de communication  
 
85.4 (1) Il incombe au ministre de fournir à 
l’avocat spécial, dans le délai fixé par le juge, 
copie de tous les renseignements et autres 
éléments de preuve qui ont été fournis au juge, 
mais qui n’ont été communiqués ni à 
l’intéressé ni à son conseil.  
 
Restrictions aux communications — avocat 
spécial  
 
(2) Entre le moment où il reçoit les 
renseignements et autres éléments de preuve et 
la fin de l’instance, l’avocat spécial ne peut 
communiquer avec qui que ce soit au sujet de 
l’instance si ce n’est avec l’autorisation du juge 
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with the judge’s authorization and subject 
to any conditions that the judge considers 
appropriate. 
 
Restrictions on communications — other 
persons 
 
(3) If the special advocate is authorized to 
communicate with a person, the judge may 
prohibit that person from communicating with 
anyone else about the proceeding during the 
remainder of the proceeding or may impose 
conditions with respect to such a 
communication during that period. 
 
2008, c. 3, s. 4. 
 

et aux conditions que celui-ci estime indiquées. 
 
 
Restrictions aux communications —  
autres personnes  
 
(3) Dans le cas où l’avocat spécial est autorisé 
à communiquer avec une personne, le juge peut 
interdire à cette dernière de communiquer avec 
qui que ce soit d’autre au sujet de l’instance, et 
ce jusqu’à la fin de celle-ci, ou assujettir à des 
conditions toute communication de cette 
personne à ce sujet, jusqu’à la fin de l’instance.  
 
2008, ch. 3, art. 4.  
  

Disclosure and communication prohibited 
 
85.5 With the exception of communications 
authorized by a judge, no person shall 
(a) disclose information or other evidence 
that is disclosed to them under section 85.4 
and that is treated as confidential by the judge 
presiding at the proceeding; or 
(b) communicate with another person about 
the content of any part of a proceeding under 
any of sections 78 and 82 to 82.2 that is heard 
in the absence of the public and of the 
permanent resident or foreign national and 
their counsel. 
 
2008, c. 3, s. 4. 
 

Divulgations et communications interdites  
 
85.5 Sauf à l’égard des communications 
autorisées par tout juge, il est interdit à 
quiconque :  
a) de divulguer des renseignements et autres 
éléments de preuve qui lui sont communiqués 
au titre de l’article 85.4 et dont la 
confidentialité est garantie par le juge présidant 
l’instance;  
b) de communiquer avec toute personne 
relativement au contenu de tout ou partie d’une 
audience tenue à huis clos et en l’absence de 
l’intéressé et de son conseil dans le cadre d’une 
instance visée à l’un des articles 78 et 82 à 
82.2.  
 
2008, ch. 3, art. 4.  
 

Rules 
 
85.6 (1) The Chief Justice of the Federal 
Court of Appeal and the Chief Justice of the 
Federal Court may each establish a committee 
to make rules governing the practice and 
procedure in relation to the participation of 
special advocates in proceedings before the 
court over which they preside. The rules are 
binding despite any rule of practice that 

Règles  
 
85.6 (1) Les juges en chef de la Cour d’appel 
fédérale et de la Cour fédérale peuvent chacun 
établir un comité chargé de prendre des règles 
régissant la pratique et la procédure relatives à 
la participation de l’avocat spécial aux 
instances devant leurs cours respectives; ces 
règles l’emportent sur les règles et usages qui 
seraient par ailleurs applicables.  
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would otherwise apply. 
 
Composition of committees 
 
(2) Any committee established shall be 
composed of the Chief Justice of the Federal 
Court of Appeal or the Chief Justice of the 
Federal Court, as the case may be, the 
Attorney General of Canada or one or more 
representatives of the Attorney General of 
Canada, and one or more members of the bar 
of any province who have experience in a 
field of law relevant to those types of 
proceedings. The Chief Justices may also 
designate additional members of their 
respective committees. 
 
Chief Justices shall preside 
 
(3) The Chief Justice of the Federal Court of 
Appeal and the Chief Justice of the Federal 
Court — or a member designated by them — 
shall preside over their respective 
committees. 
 
2008, c. 3, s. 4. 
 

 
 
Composition des comités  
 
(2) Le cas échéant, chaque comité est composé 
du juge en chef de la cour en question, du 
procureur général du Canada ou un ou 
plusieurs de ses représentants, et d’un ou de 
plusieurs avocats membres du barreau d’une 
province ayant de l’expérience dans au moins 
un domaine de spécialisation du droit qui se 
rapporte aux instances visées. Le juge en chef 
peut y nommer tout autre membre de son 
comité.  
 
Présidence 
  
(3) Les juges en chef de la Cour fédérale 
d’appel et de la Cour fédérale président leurs 
comités respectifs ou choisissent un membre 
pour le faire.  
 
2008, ch. 3, art. 4.  

Other Proceedings 
 
Application for non-disclosure 
 
86. The Minister may, during an admissibility 
hearing, a detention review or an appeal before 
the Immigration Appeal Division, apply for the 
non-disclosure of information or other evidence. 
Sections 83 and 85.1 to 85.5 apply to the 
proceeding with any necessary modifications, 
including that a reference to “judge” be read as a 
reference to the applicable Division of the Board. 
 
2001, c. 27, s. 86; 2008, c. 3, s. 4. 
 

Autres instances 
 

Demande d’interdiction de divulgation 
 

86. Le ministre peut, dans le cadre de l’appel 
devant la Section d’appel de l’immigration, 
du contrôle de la détention ou de l’enquête, 
demander l’interdiction de la divulgation de 
renseignements et autres éléments de preuve. 
Les articles 83 et 85.1 à 85.5 s’appliquent à 
l’instance, avec les adaptations nécessaires, la 
mention de juge valant mention de la section 
compétente de la Commission. 

 
2001, ch. 27, art. 86;2008, ch. 3, art. 4. 
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Application for non-disclosure — judicial 
review 
 
87. The Minister may, during a judicial review, 
apply for the non-disclosure of information or 
other evidence. Section 83 — other than the 
obligations to appoint a special advocate and to 
provide a summary — applies to the proceeding 
with any necessary modifications. 
 
2001, c. 27, s. 87; 2008, c. 3, s. 4. 

 

Interdiction de divulgation — contrôle 
judiciaire 

 
87. Le ministre peut, dans le cadre d’un 
contrôle judiciaire, demander l’interdiction de 
la divulgation de renseignements et autres 
éléments de preuve. L’article 83 s’applique à 
l’instance, avec les adaptations nécessaires, 
sauf quant à l’obligation de nommer un 
avocat spécial et de fournir un résumé. 

 
2001, ch. 27, art. 87; 2008, ch. 3, art. 4. 
 

Special advocate 
 
87.1 If the judge during the judicial review, or a 
court on appeal from the judge’s decision, is of 
the opinion that considerations of fairness and 
natural justice require that a special advocate be 
appointed to protect the interests of the permanent 
resident or foreign national, the judge or court 
shall appoint a special advocate from the list 
referred to in subsection 85(1). Sections 85.1 to 
85.5 apply to the proceeding with any necessary 
modifications. 
 
2008, c. 3, s. 4. 
 

Avocat special 
 
87.1 Si le juge, dans le cadre du contrôle 
judiciaire, ou le tribunal qui entend l’appel de 
la décision du juge est d’avis que les 
considérations d’équité et de justice naturelle 
requièrent la nomination d’un avocat spécial 
en vue de la défense des intérêts du résident 
permanent ou de l’étranger, il nomme, parmi 
les personnes figurant sur la liste dressée au 
titre du paragraphe 85(1), celle qui agira à ce 
titre dans le cadre de l’instance. Les articles 
85.1 à 85.5 s’appliquent alors à celle-ci avec 
les adaptations nécessaires. 
 
2008, ch. 3, art. 4. 
 

Regulations 
Regulations 
 
87.2 (1) The regulations may provide for any 
matter relating to the application of this Division 
and may include provisions respecting conditions 
and qualifications that persons must meet to be 
included in the list referred to in subsection 85(1) 
and additional qualifications that are assets that 
may be taken into account for that purpose. 
 
 
Requirements 
 
(2) The regulations 
(a) shall require that, to be included in the list, 
persons be members in good standing of the bar 

Règlements 
Règlements 
 
87.2 (1) Les règlements régissent l’application de 
la présente section et portent notamment sur les 
exigences — conditions et qualités — auxquelles 
doit satisfaire toute personne pour que son nom 
figure sur la liste dressée au titre du paragraphe 
85(1), ainsi que sur les autres qualités qui 
constituent des atouts et dont il peut être tenu 
compte à cette fin. 
 
Exigences 
 
(2) Les règlements: 
a) prévoient que, pour que le nom d’une personne 
puisse figurer sur la liste, celle-ci doit être 
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of a province, not be employed in the federal 
public administration, and not otherwise be 
associated with the federal public administration 
in such a way as to impair their ability to protect 
the interests of the permanent resident or foreign 
national; and 
(b) may include provisions respecting those 
requirements. 
 
2008, c. 3, s. 4. 
 

membre en règle du barreau d’une province et ne 
pas occuper un emploi au sein de l’administration 
publique fédérale ni par ailleurs être associée à 
celle-ci de manière que sa capacité de défendre les 
intérêts du résident permanent ou de l’étranger 
serait compromise; 
b) peuvent préciser ces exigences. 
 

2008, ch. 3, art. 4. 
 

 
Canadian Security Intelligence Service Act, RSC 1985, c C-23 
Collection, analysis and retention 

 
12. The Service shall collect, by investigation 
or otherwise, to the extent that it is strictly 
necessary, and analyse and retain information 
and intelligence respecting activities that may 
on reasonable grounds be suspected of 
constituting threats to the security of Canada 
and, in relation thereto, shall report to and 
advise the Government of Canada. 

 
1984, c. 21, s. 12. 
 

Informations et renseignements 
 
12. Le Service recueille, au moyen d’enquêtes 
ou autrement, dans la mesure strictement 
nécessaire, et analyse et conserve les 
informations et renseignements sur les 
activités dont il existe des motifs raisonnables 
de soupçonner qu’elles constituent des 
menaces envers la sécurité du Canada; il en 
fait rapport au gouvernement du Canada et le 
conseille à cet égard. 
 
1984, ch. 21, art. 12. 
 

Offence to disclose identity 
 
18. (1) Subject to subsection (2), no person 
shall disclose any information that the person 
obtained or to which the person had access in 
the course of the performance by that person 
of duties and functions under this Act or the 
participation by that person in the 
administration or enforcement of this Act and 
from which the identity of 
(a) any other person who is or was a 
confidential source of information or 
assistance to the Service, or 
(b) any person who is or was an employee 
engaged in covert operational activities of the 
Service can be inferred. 
 
Exceptions 
 

Infraction 
 
18. (1) Sous réserve du paragraphe (2), nul ne 
peut communiquer des informations qu’il a 
acquises ou auxquelles il avait accès dans 
l’exercice des fonctions qui lui sont conférées 
en vertu de la présente loi ou lors de sa 
participation à l’exécution ou au contrôle 
d’application de cette loi et qui permettraient 
de découvrir l’identité : 
a) d’une autre personne qui fournit ou a 
fourni au Service des informations ou une 
aide à titre confidentiel; 
b) d’une personne qui est ou était un employé 
occupé à des activités opérationnelles cachées 
du Service. 
 
Exceptions 
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(2) A person may disclose information 
referred to in subsection (1) for the purposes 
of the performance of duties and functions 
under this Act or any other Act of Parliament 
or the administration or enforcement of this 
Act or as required by any other law or in the 
circumstances described in any of paragraphs 
19(2)(a) to (d). 
 
Offence 
 
(3) Every one who contravenes subsection (1) 
(a) is guilty of an indictable offence and 
liable to imprisonment for a term not 
exceeding five years; or 
(b) is guilty of an offence punishable on 
summary conviction. 
 
1984, c. 21, s. 18. 
 

(2) La communication visée au paragraphe 
(1) peut se faire dans l’exercice de fonctions 
conférées en vertu de la présente loi ou de 
toute autre loi fédérale ou pour l’exécution ou 
le contrôle d’application de la présente loi, si 
une autre règle de droit l’exige ou dans les 
circonstances visées aux alinéas 19(2)a) à d). 
 
 
Infraction 
 
(3) Quiconque contrevient au paragraphe (1) 
est coupable : 
a) soit d’un acte criminel et passible d’un 
emprisonnement maximal de cinq ans; 
b) soit d’une infraction punissable par 
procédure sommaire. 
 
1984, ch. 21, art. 18. 
 

 
 
Canada Evidence Act, RSC 1985, c C-5 
 
International Relations and National Defence 

and National Security 
 

Definitions 
 
38. The following definitions apply in this section 
and in sections 38.01 to 38.15. 
 
“judge” 
« juge » 
“judge” means the Chief Justice of the Federal 
Court or a judge of that Court designated by the 
Chief Justice to conduct hearings under section 
38.04. 
 
“participant” 
« participant » 
“participant” means a person who, in 
connection with a proceeding, is required to 
disclose, or expects to disclose or cause the 
disclosure of, information. 
 
“potentially injurious information” 
« renseignements potentiellement préjudiciables » 

Relations internationales et défense et sécurité 
nationales 

 
Définitions  
 
38. Les définitions qui suivent s’appliquent au 
présent article et aux articles 38.01 à 38.15.  
 
« instance »  
“proceeding”  
« instance » Procédure devant un tribunal, un 
organisme ou une personne ayant le pouvoir de 
contraindre la production de renseignements.  
 
« juge »  
“judge”  
« juge » Le juge en chef de la Cour fédérale ou 
le juge de ce tribunal désigné par le juge en 
chef pour statuer sur les questions dont est saisi 
le tribunal en application de l'article 38.04.  
 
« participant »  
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“potentially injurious information” means 
information of a type that, if it were disclosed to 
the public, could injure international relations or 
national defence or national security. 
 
“proceeding” 
« instance » 
“proceeding” means a proceeding before a 
court, person or body with jurisdiction to compel 
the production of information. 
 
“prosecutor” 
« poursuivant » 
“prosecutor” means an agent of the Attorney 
General of Canada or of the Attorney General of 
a province, the Director of Military Prosecutions 
under the National Defence Act or an individual 
who acts as a prosecutor in a proceeding. 
 
“sensitive information” 
« renseignements sensibles » 
“sensitive information” means information 
relating to international relations or national 
defence or national security that is in the 
possession of the Government of Canada, 
whether originating from inside or outside 
Canada, and is of a type that the Government of 
Canada is taking measures to safeguard. 
 
R.S., 1985, c. C-5, s. 38; 2001, c. 41, ss. 43, 
141. 
 

“participant”  
« participant » Personne qui, dans le cadre 
d’une instance, est tenue de divulguer ou 
prévoit de divulguer ou de faire divulguer des 
renseignements.  
 
« poursuivant »  
“prosecutor”  
« poursuivant » Représentant du procureur 
général du Canada ou du procureur général 
d’une province, particulier qui agit à titre de 
poursuivant dans le cadre d’une instance ou le 
directeur des poursuites militaires, au sens de 
la Loi sur la défense nationale.  
 
« renseignements potentiellement 
préjudiciables »  
“potentially injurious information”  
« renseignements potentiellement 
préjudiciables » Les renseignements qui, s’ils 
sont divulgués, sont susceptibles de porter 
préjudice aux relations internationales ou à la 
défense ou à la sécurité nationales.  
 
« renseignements sensibles »  
“sensitive information”  
« renseignements sensibles » Les 
renseignements, en provenance du Canada ou 
de l’étranger, qui concernent les affaires 
internationales ou la défense ou la sécurité 
nationales, qui se trouvent en la possession du 
gouvernement du Canada et qui sont du type 
des renseignements à l’égard desquels celui-ci 
prend des mesures de protection.  
 
L.R. (1985), ch. C-5, art. 38; 2001, ch. 41, art. 
43 et 141.  
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Notice to Attorney General of Canada 
 
38.01 (1) Every participant who, in connection 
with a proceeding, is required to disclose, or 
expects to disclose or cause the disclosure of, 
information that the participant believes is 
sensitive information or potentially injurious 
information shall, as soon as possible, notify the 
Attorney General of Canada in writing of the 
possibility of the disclosure, and of the nature, 
date and place of the proceeding. 
 
During a proceeding 
 
(2) Every participant who believes that sensitive 
information or potentially injurious information is 
about to be disclosed, whether by the participant 
or another person, in the course of a proceeding 
shall raise the matter with the person presiding at 
the proceeding and notify the Attorney General of 
Canada in writing of the matter as soon as 
possible, whether or not notice has been given 
under subsection (1). In such circumstances, the 
person presiding at the proceeding shall ensure 
that the information is not disclosed other than in 
accordance with this Act. 
 
 
Notice of disclosure from official 
 
(3) An official, other than a participant, who 
believes that sensitive information or potentially 
injurious information may be disclosed in 
connection with a proceeding may notify the 
Attorney General of Canada in writing of the 
possibility of the disclosure, and of the nature, 
date and place of the proceeding. 

 
 
During a proceeding 
 
(4) An official, other than a participant, who 
believes that sensitive information or potentially 
injurious information is about to be disclosed in 
the course of a proceeding may raise the matter 
with the person presiding at the proceeding. If the 
official raises the matter, he or she shall notify the 
Attorney General of Canada in writing of the 
matter as soon as possible, whether or not notice 
has been given under subsection (3), and the 

Avis au procureur général du Canada  
 
38.01 (1) Tout participant qui, dans le cadre 
d’une instance, est tenu de divulguer ou prévoit 
de divulguer ou de faire divulguer des 
renseignements dont il croit qu’il s’agit de 
renseignements sensibles ou de renseignements 
potentiellement préjudiciables est tenu d’aviser 
par écrit, dès que possible, le procureur général 
du Canada de la possibilité de divulgation et de 
préciser dans l’avis la nature, la date et le lieu 
de l’instance.  
 
Au cours d’une instance  
 
(2) Tout participant qui croit que des 
renseignements sensibles ou des 
renseignements potentiellement préjudiciables 
sont sur le point d’être divulgués par lui ou par 
une autre personne au cours d’une instance est 
tenu de soulever la question devant la personne 
qui préside l’instance et d’aviser par écrit le 
procureur général du Canada de la question dès 
que possible, que ces renseignements aient fait 
ou non l’objet de l’avis prévu au paragraphe 
(1). Le cas échéant, la personne qui préside 
l’instance veille à ce que les renseignements ne 
soient pas divulgués, sauf en conformité avec 
la présente loi.  
 
Avis par un fonctionnaire  
 
(3) Le fonctionnaire — à l’exclusion d’un 
participant — qui croit que peuvent être 
divulgués dans le cadre d’une instance des 
renseignements sensibles ou des 
renseignements potentiellement préjudiciables 
peut aviser par écrit le procureur général du 
Canada de la possibilité de divulgation; le cas 
échéant, l’avis précise la nature, la date et le 
lieu de l’instance. 
 
Au cours d’une instance  
 
(4) Le fonctionnaire — à l’exclusion d’un 
participant — qui croit que des renseignements 
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person presiding at the proceeding shall ensure 
that the information is not disclosed other than in 
accordance with this Act. 
 
 
Military proceedings 
 
(5) In the case of a proceeding under Part III of 
the National Defence Act, notice under any of 
subsections (1) to (4) shall be given to both the 
Attorney General of Canada and the Minister of 
National Defence. 

 
 
Exception 
 
(6) This section does not apply when 
(a) the information is disclosed by a person to 
their solicitor in connection with a proceeding, if 
the information is relevant to that proceeding; 
(b) the information is disclosed to enable the 
Attorney General of Canada, the Minister of 
National Defence, a judge or a court hearing an 
appeal from, or a review of, an order of the judge 
to discharge their responsibilities under section 
38, this section and sections 38.02 to 38.13, 38.15 
and 38.16; 
(c) disclosure of the information is authorized by 
the government institution in which or for which 
the information was produced or, if the 
information was not produced in or for a 
government institution, the government institution 
in which it was first received; or 
(d) the information is disclosed to an entity and, 
where applicable, for a purpose listed in the 
schedule. 
 
Exception 
 
(7) Subsections (1) and (2) do not apply to a 
participant if a government institution referred to 
in paragraph (6)(c) advises the participant that it 
is not necessary, in order to prevent disclosure of 
the information referred to in that paragraph, to 
give notice to the Attorney General of Canada 
under subsection (1) or to raise the matter with the 
person presiding under subsection (2). 
 
 
Schedule 

sensibles ou des renseignements 
potentiellement préjudiciables sont sur le point 
d’être divulgués au cours d’une instance peut 
soulever la question devant la personne qui 
préside l’instance; le cas échéant, il est tenu 
d’aviser par écrit le procureur général du 
Canada de la question dès que possible, que 
ces renseignements aient fait ou non l’objet de 
l’avis prévu au paragraphe (3) et la personne 
qui préside l’instance veille à ce que les 
renseignements ne soient pas divulgués, sauf 
en conformité avec la présente loi.  
 
Instances militaires  
 
(5) Dans le cas d’une instance engagée sous le 
régime de la partie III de la Loi sur la défense 
nationale, les avis prévus à l’un des 
paragraphes (1) à (4) sont donnés à la fois au 
procureur général du Canada et au ministre de 
la Défense nationale.  
 
Exception  
 
(6) Le présent article ne s’applique pas :  
a) à la communication de renseignements par 
une personne à son avocat dans le cadre d’une 
instance, si ceux-ci concernent l’instance;  
b) aux renseignements communiqués dans le 
cadre de l’exercice des attributions du 
procureur général du Canada, du ministre de la 
Défense nationale, du juge ou d’un tribunal 
d’appel ou d’examen au titre de l’article 38, du 
présent article, des articles 38.02 à 38.13 ou 
des articles 38.15 ou 38.16;  
c) aux renseignements dont la divulgation est 
autorisée par l’institution fédérale qui les a 
produits ou pour laquelle ils ont été produits 
ou, dans le cas où ils n’ont pas été produits par 
ou pour une institution fédérale, par la 
première institution fédérale à les avoir reçus;  
d) aux renseignements divulgués auprès de 
toute entité mentionnée à l’annexe et, le cas 
échéant, à une application figurant en regard 
d’une telle entité.  
 

http://laws-lois.justice.gc.ca/eng/acts/N-5
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(8) The Governor in Council may, by order, add 
to or delete from the schedule a reference to any 
entity or purpose, or amend such a reference. 
 
2001, c. 41, s. 43. 
 

Exception  
 
(7) Les paragraphes (1) et (2) ne s’appliquent 
pas au participant si une institution 
gouvernementale visée à l’alinéa (6)c) 
l’informe qu’il n’est pas nécessaire, afin 
d’éviter la divulgation des renseignements 
visés à cet alinéa, de donner un avis au 
procureur général du Canada au titre du 
paragraphe (1) ou de soulever la question 
devant la personne présidant une instance au 
titre du paragraphe (2).  
 
Annexe  
 
(8) Le gouverneur en conseil peut, par décret, 
ajouter, modifier ou supprimer la mention, à 
l’annexe, d’une entité ou d’une application 
figurant en regard d’une telle entité.  
 
2001, ch. 41, art. 43.  

Disclosure prohibited 
 
38.02 (1) Subject to subsection 38.01(6), no 
person shall disclose in connection with a 
proceeding 
(a) information about which notice is given 
under any of subsections 38.01(1) to (4); 
(b) the fact that notice is given to the Attorney 
General of Canada under any of subsections 
38.01(1) to (4), or to the Attorney General of 
Canada and the Minister of National Defence 
under subsection 38.01(5); 
(c) the fact that an application is made to the 
Federal Court under section 38.04 or that an 
appeal or review of an order made under any 
of subsections 38.06(1) to (3) in connection 
with the application is instituted; or 
(d) the fact that an agreement is entered into 
under section 38.031 or subsection 38.04(6). 
 
 
 
Entities 
 
(1.1) When an entity listed in the schedule, 

Interdiction de divulgation  
 
38.02 (1) Sous réserve du paragraphe 38.01(6), 
nul ne peut divulguer, dans le cadre d’une 
instance :  
a) les renseignements qui font l’objet d’un avis 
donné au titre de l’un des paragraphes 38.01(1) 
à (4);  
b) le fait qu’un avis est donné au procureur 
général du Canada au titre de l’un des 
paragraphes 38.01(1) à (4), ou à ce dernier et 
au ministre de la Défense nationale au titre du 
paragraphe 38.01(5);  
c) le fait qu'une demande a été présentée à la 
Cour fédérale au titre de l'article 38.04, qu'il a 
été interjeté appel d'une ordonnance rendue au 
titre de l'un des paragraphes 38.06(1) à (3) 
relativement à une telle demande ou qu'une 
telle ordonnance a été renvoyée pour examen; 
d) le fait qu’un accord a été conclu au titre de 
l’article 38.031 ou du paragraphe 38.04(6).  
 
Entités  
 
(1.1) Dans le cas où une entité mentionnée à 
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for any purpose listed there in relation to that 
entity, makes a decision or order that would 
result in the disclosure of sensitive 
information or potentially injurious 
information, the entity shall not disclose the 
information or cause it to be disclosed until 
notice of intention to disclose the information 
has been given to the Attorney General of 
Canada and a period of 10 days has elapsed 
after notice was given. 
 
Exceptions 
 
(2) Disclosure of the information or the facts 
referred to in subsection (1) is not prohibited 
if 
(a) the Attorney General of Canada 
authorizes the disclosure in writing under 
section 38.03 or by agreement under section 
38.031 or subsection 38.04(6); or 
(b) a judge authorizes the disclosure under 
subsection 38.06(1) or (2) or a court hearing 
an appeal from, or a review of, the order of 
the judge authorizes the disclosure, and either 
the time provided to appeal the order or 
judgment has expired or no further appeal is 
available. 
 
2001, c. 41, ss. 43, 141. 
 

l’annexe rend, dans le cadre d’une application 
qui y est mentionnée en regard de celle-ci, une 
décision ou une ordonnance qui entraînerait la 
divulgation de renseignements sensibles ou de 
renseignements potentiellement préjudiciables, 
elle ne peut les divulguer ou les faire divulguer 
avant que le procureur général du Canada ait 
été avisé de ce fait et qu’il se soit écoulé un 
délai de dix jours postérieur à l’avis.  
 
 
Exceptions  
 
(2) La divulgation des renseignements ou des 
faits visés au paragraphe (1) n’est pas interdite:  
a) si le procureur général du Canada l’autorise 
par écrit au titre de l’article 38.03 ou par un 
accord conclu en application de l’article 38.031 
ou du paragraphe 38.04(6);  
b) si le juge l’autorise au titre de l’un des 
paragraphes 38.06(1) ou (2) et que le délai 
prévu ou accordé pour en appeler a expiré ou, 
en cas d’appel ou de renvoi pour examen, sa 
décision est confirmée et les recours en appel 
sont épuisés.  
 
2001, ch. 41, art. 43 et 141.  
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Authorization by Attorney General of 
Canada 
 
 
38.03 (1) The Attorney General of Canada may, 
at any time and subject to any conditions that he 
or she considers appropriate, authorize the 
disclosure of all or part of the information and 
facts the disclosure of which is prohibited under 
subsection 38.02(1). 
 
Military proceedings 
 
(2) In the case of a proceeding under Part III of 
the National Defence Act, the Attorney General of 
Canada may authorize disclosure only with the 
agreement of the Minister of National Defence. 
 
 
Notice 
 
(3) The Attorney General of Canada shall, within 
10 days after the day on which he or she first 
receives a notice about information under any of 
subsections 38.01(1) to (4), notify in writing 
every person who provided notice under section 
38.01 about that information of his or her decision 
with respect to disclosure of the information. 
 
2001, c. 41, s. 43. 
 

Autorisation de divulgation par le procureur 
général du Canada  
 
38.03 (1) Le procureur général du Canada peut, 
à tout moment, autoriser la divulgation de tout 
ou partie des renseignements ou des faits dont 
la divulgation est interdite par le paragraphe 
38.02(1) et assortir son autorisation des 
conditions qu’il estime indiquées.  
 
 
Instances militaires  
 
(2) Dans le cas d’une instance engagée sous le 
régime de la partie III de la Loi  
sur la défense nationale, le procureur général 
du Canada ne peut autoriser la divulgation 
qu’avec l’assentiment du ministre de la 
Défense nationale.  
 
Notification  
 
(3) Dans les dix jours suivant la réception du 
premier avis donné au titre de l’un des 
paragraphes 38.01(1) à (4) relativement à des 
renseignements donnés, le procureur général 
du Canada notifie par écrit sa décision relative 
à la divulgation de ces renseignements à toutes 
les personnes qui ont donné un tel avis.  
 
2001, ch. 41, art. 43.  

Disclosure agreement 
 
38.031(1) The Attorney General of Canada and a 
person who has given notice under subsection 
38.01(1) or (2) and is not required to disclose 
information but wishes, in connection with a 
proceeding, to disclose any facts referred to in 
paragraphs 38.02(1)(b) to (d) or information about 
which he or she gave the notice, or to cause that 
disclosure, may, before the person applies to the 
Federal Court under paragraph 38.04(2)(c), enter 
into an agreement that permits the disclosure of 
part of the facts or information or disclosure of 
the facts or information subject to conditions. 
 
 

Accord de divulgation  
 
38.031(1) Le procureur général du Canada et la 
personne ayant donné l’avis prévu aux 
paragraphes 38.01(1) ou (2) qui n’a pas 
l’obligation de divulguer des renseignements 
dans le cadre d’une instance, mais veut 
divulguer ou faire divulguer les 
renseignements qui ont fait l’objet de l’avis ou 
les faits visés aux alinéas 38.02(1) b) à d), 
peuvent, avant que cette personne présente une 
demande à la Cour fédérale au titre de l’alinéa 
38.04(2) c), conclure un accord prévoyant la 
divulgation d’une partie des renseignements ou 
des faits ou leur divulgation assortie de 

http://laws-lois.justice.gc.ca/eng/acts/N-5
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No application to Federal Court 
 
(2) If an agreement is entered into under 
subsection (1), the person may not apply to the 
Federal Court under paragraph 38.04(2)(c) with 
respect to the information about which he or she 
gave notice to the Attorney General of Canada 
under subsection 38.01(1) or (2). 
 
2001, c. 41, ss. 43, 141. 
 

conditions.  
 
Exclusion de la demande à la Cour fédérale  
 
(2) Si un accord est conclu, la personne ne peut 
présenter de demande à la Cour fédérale au 
titre de l’alinéa 38.04(2) c) relativement aux 
renseignements ayant fait l’objet de l’avis 
qu’elle a donné au procureur général du 
Canada au titre des paragraphes 38.01(1) ou 
(2).  
 
2001, ch. 41, art. 43 et 141.  

Application to Federal Court — Attorney 
General of Canada 
 
38.04 (1) The Attorney General of Canada may, 
at any time and in any circumstances, apply to the 
Federal Court for an order with respect to the 
disclosure of information about which notice was 
given under any of subsections 38.01(1) to (4). 
 
 
Application to Federal Court — general 
 
 
(2) If, with respect to information about which 
notice was given under any of subsections 
38.01(1) to (4), the Attorney General of Canada 
does not provide notice of a decision in 
accordance with subsection 38.03(3) or, other 
than by an agreement under section 38.031, 
authorizes the disclosure of only part of the 
information or disclosure subject to any 
conditions, 
(a) the Attorney General of Canada shall apply to 
the Federal Court for an order with respect to 
disclosure of the information if a person who gave 
notice under subsection 38.01(1) or (2) is a 
witness; 
(b) a person, other than a witness, who is required 
to disclose information in connection with a 
proceeding shall apply to the Federal Court for an 
order with respect to disclosure of the 
information; and 
(c) a person who is not required to disclose 
information in connection with a proceeding but 
who wishes to disclose it or to cause its disclosure 
may apply to the Federal Court for an order with 

Demande à la Cour fédérale : procureur 
général du Canada  
 
38.04(1) Le procureur général du Canada peut, 
à tout moment et en toutes circonstances, 
demander à la Cour fédérale de rendre une 
ordonnance portant sur la divulgation de 
renseignements à l’égard desquels il a reçu un 
avis au titre de l’un des paragraphes 38.01(1) à 
(4).  
 
Demande à la Cour fédérale : dispositions 
générales  
 
(2) Si, en ce qui concerne des renseignements à 
l’égard desquels il a reçu un avis au titre de 
l’un des paragraphes 38.01(1) à (4), le 
procureur général du Canada n’a pas notifié sa 
décision à l’auteur de l’avis en conformité avec 
le paragraphe 38.03(3) ou, sauf par un accord 
conclu au titre de l’article 38.031, il a autorisé 
la divulgation d’une partie des renseignements 
ou a assorti de conditions son autorisation de 
divulgation :  
a) il est tenu de demander à la Cour fédérale de 
rendre une ordonnance concernant la 
divulgation des renseignements si la personne 
qui l’a avisé au titre des paragraphes 38.01(1) 
ou (2) est un témoin;  
b) la personne — à l’exclusion d’un témoin — 
qui a l’obligation de divulguer des 
renseignements dans le cadre d’une instance 
est tenue de demander à la Cour fédérale de 
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respect to disclosure of the information. 
 
 
 
Notice to Attorney General of Canada 
 
(3) A person who applies to the Federal Court 
under paragraph (2)(b) or (c) shall provide notice 
of the application to the Attorney General of 
Canada. 
 
Court records 
 
(4) An application under this section is 
confidential. Subject to section 38.12, the Chief 
Administrator of the Courts Administration 
Service may take any measure that he or she 
considers appropriate to protect the confidentiality 
of the application and the information to which it 
relates. 
 
Procedure 
 
(5) As soon as the Federal Court is seized of an 
application under this section, the judge 
(a) shall hear the representations of the Attorney 
General of Canada and, in the case of a 
proceeding under Part III of theNational Defence 
Act, the Minister of National Defence, concerning 
the identity of all parties or witnesses whose 
interests may be affected by either the prohibition 
of disclosure or the conditions to which disclosure 
is subject, and concerning the persons who should 
be given notice of any hearing of the matter; 
(b) shall decide whether it is necessary to hold 
any hearing of the matter; 
(c) if he or she decides that a hearing should be 
held, shall 
(i) determine who should be given notice of the 
hearing, 
(ii) order the Attorney General of Canada to 
notify those persons, and 
(iii) determine the content and form of the notice; 
and 
(d) if he or she considers it appropriate in the 
circumstances, may give any person the 
opportunity to make representations. 
 
Disclosure agreement 

rendre une ordonnance concernant la 
divulgation des renseignements;  
c) la personne qui n’a pas l’obligation de 
divulguer des renseignements dans le cadre 
d’une instance, mais qui veut en divulguer ou 
en faire divulguer, peut demander à la Cour 
fédérale de rendre une ordonnance concernant 
la divulgation des renseignements.  
 
Notification du procureur général  
 
(3) La personne qui présente une demande à la 
Cour fédérale au titre des alinéas (2)b) ou c) en 
notifie le procureur général du Canada.  
 
 
Dossier du tribunal  
 
(4) Toute demande présentée en application du 
présent article est confidentielle. Sous réserve 
de l’article 38.12, l’administrateur en chef du 
Service administratif des tribunaux peut 
prendre les mesures qu’il estime indiquées en 
vue d’assurer la confidentialité de la demande 
et des renseignements sur lesquels elle porte.  
 
Procédure  
 
(5) Dès que la Cour fédérale est saisie d’une 
demande présentée au titre du présent article, le 
juge :  
a) entend les observations du procureur général 
du Canada — et du ministre de la Défense 
nationale dans le cas d’une instance engagée 
sous le régime de la partie III de la Loi sur la 
défense nationale — sur l’identité des parties 
ou des témoins dont les intérêts sont touchés 
par l’interdiction de divulgation ou les 
conditions dont l’autorisation de divulgation 
est assortie et sur les personnes qui devraient 
être avisées de la tenue d’une audience;  
b) décide s’il est nécessaire de tenir une 
audience;  
c) s’il estime qu’une audience est nécessaire :  
(i) spécifie les personnes qui devraient en être 
avisées,  

http://laws-lois.justice.gc.ca/eng/acts/N-5
http://laws-lois.justice.gc.ca/eng/acts/N-5
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(6) After the Federal Court is seized of an 
application made under paragraph (2)(c) or, in the 
case of an appeal from, or a review of, an order of 
the judge made under any of subsections 38.06(1) 
to (3) in connection with that application, before 
the appeal or review is disposed of, 
(a) the Attorney General of Canada and the 
person who made the application may enter into 
an agreement that permits the disclosure of part of 
the facts referred to in paragraphs 38.02(1)(b) to 
(d) or part of the information or disclosure of the 
facts or information subject to conditions; and 
(b) if an agreement is entered into, the Court’s 
consideration of the application or any hearing, 
review or appeal shall be terminated. 
 
Termination of Court consideration, 
hearing, review or appeal 
 
(7) Subject to subsection (6), after the Federal 
Court is seized of an application made under this 
section or, in the case of an appeal from, or a 
review of, an order of the judge made under any 
of subsections 38.06(1) to (3), before the appeal 
or review is disposed of, if the Attorney General 
of Canada authorizes the disclosure of all or part 
of the information or withdraws conditions to 
which the disclosure is subject, the Court’s 
consideration of the application or any hearing, 
appeal or review shall be terminated in relation to 
that information, to the extent of the authorization 
or the withdrawal. 
 
2001, c. 41, ss. 43, 141. 
 

(ii) ordonne au procureur général du Canada de 
les aviser,  
(iii) détermine le contenu et les modalités de 
l’avis;  
d) s’il l’estime indiqué en l’espèce, peut donner 
à quiconque la possibilité de présenter des 
observations.  
 
Accord de divulgation  
 
(6) Après la saisine de la Cour fédérale d’une 
demande présentée au titre de l’alinéa (2)c) ou 
l’institution d’un appel ou le renvoi pour 
examen d’une ordonnance du juge rendue en 
vertu de l’un des paragraphes 38.06(1) à (3) 
relativement à cette demande, et avant qu’il 
soit disposé de l’appel ou de l’examen :  
a) le procureur général du Canada peut 
conclure avec l’auteur de la demande un 
accord prévoyant la divulgation d’une partie 
des renseignements ou des faits visés aux 
alinéas 38.02(1)b) à d) ou leur divulgation 
assortie de conditions;  
b) si un accord est conclu, le tribunal n’est plus 
saisi de la demande et il est mis fin à 
l’audience, à l’appel ou à l’examen.  
 
 
Fin de l’examen judiciaire  
 
 
(7) Sous réserve du paragraphe (6), si le 
procureur général du Canada autorise la 
divulgation de tout ou partie des 
renseignements ou supprime les conditions 
dont la divulgation est assortie après la saisine 
de la Cour fédérale aux termes du présent 
article et, en cas d’appel ou d’examen d’une 
ordonnance du juge rendue en vertu de l’un des 
paragraphes 38.06(1) à (3), avant qu’il en soit 
disposé, le tribunal n’est plus saisi de la 
demande et il est mis fin à l’audience, à l’appel 
ou à l’examen à l’égard de tels des 
renseignements dont la divulgation est 
autorisée ou n’est plus assortie de conditions. 
  



71 
 

2001, ch. 41, art. 43 et 141.  
 

Report relating to proceedings 
 

38.05 If he or she receives notice of a hearing 
under paragraph 38.04(5)(c), a person 
presiding or designated to preside at the 
proceeding to which the information relates 
or, if no person is designated, the person who 
has the authority to designate a person to 
preside may, within 10 days after the day on 
which he or she receives the notice, provide 
the judge with a report concerning any matter 
relating to the proceeding that the person 
considers may be of assistance to the judge. 
 
2001, c. 41, s. 43. 
 

Rapport sur l’instance  
 
38.05 Si la personne qui préside ou est 
désignée pour présider l’instance à laquelle est 
liée l’affaire ou, à défaut de désignation, la 
personne qui est habilitée à effectuer la 
désignation reçoit l’avis visé à l’alinéa 
38.04(5)c), elle peut, dans les dix jours, fournir 
au juge un rapport sur toute question relative à 
l’instance qu’elle estime utile à celui-ci.  
 
2001, ch. 41, art. 43.  

Disclosure order 
 
38.06 (1) Unless the judge concludes that the 
disclosure of the information would be 
injurious to international relations or national 
defence or national security, the judge may, 
by order, authorize the disclosure of the 
information. 
 
Disclosure order 
 
(2) If the judge concludes that the disclosure 
of the information would be injurious to 
international relations or national defence or 
national security but that the public interest in 
disclosure outweighs in importance the public 
interest in non-disclosure, the judge may by 
order, after considering both the public 
interest in disclosure and the form of and 
conditions to disclosure that are most likely to 
limit any injury to international relations or 
national defence or national security resulting 
from disclosure, authorize the disclosure, 
subject to any conditions that the judge 
considers appropriate, of all of the 
information, a part or summary of the 
information, or a written admission of facts 
relating to the information. 

Ordonnance de divulgation  
 
38.06 (1) Le juge peut rendre une ordonnance 
autorisant la divulgation des renseignements, 
sauf s’il conclut qu’elle porterait préjudice aux 
relations internationales ou à la défense ou à la 
sécurité nationales.  
 
 
Divulgation modifiée  
 
(2) Si le juge conclut que la divulgation des 
renseignements porterait préjudice aux 
relations internationales ou à la défense ou à la 
sécurité nationales, mais que les raisons 
d’intérêt public qui justifient la divulgation 
l’emportent sur les raisons d’intérêt public qui 
justifient la non-divulgation, il peut par 
ordonnance, compte tenu des raisons d’intérêt 
public qui justifient la divulgation ainsi que de 
la forme et des conditions de divulgation les 
plus susceptibles de limiter le préjudice porté 
aux relations internationales ou à la défense ou 
à la sécurité nationales, autoriser, sous réserve 
des conditions qu’il estime indiquées, la 
divulgation de tout ou partie des 
renseignements, d’un résumé de ceux-ci ou 
d’un aveu écrit des faits qui y sont liés.  
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Order confirming prohibition 
 
(3) If the judge does not authorize disclosure 
under subsection (1) or (2), the judge shall, by 
order, confirm the prohibition of disclosure. 
 
 
Evidence 
 
(3.1) The judge may receive into evidence 
anything that, in the opinion of the judge, is 
reliable and appropriate, even if it would not 
otherwise be admissible under Canadian law, 
and may base his or her decision on that 
evidence. 
 
Introduction into evidence 
 
(4) A person who wishes to introduce into 
evidence material the disclosure of which is 
authorized under subsection (2) but who may 
not be able to do so in a proceeding by reason 
of the rules of admissibility that apply in the 
proceeding may request from a judge an order 
permitting the introduction into evidence of 
the material in a form or subject to any 
conditions fixed by that judge, as long as that 
form and those conditions comply with the 
order made under subsection (2). 
 
 
Relevant factors 
 
(5) For the purpose of subsection (4), the 
judge shall consider all the factors that would 
be relevant for a determination of 
admissibility in the proceeding. 
 
2001, c. 41, s. 43. 
 

 
Confirmation de l’interdiction  
 
(3) Dans le cas où le juge n’autorise pas la 
divulgation au titre des paragraphes (1) ou (2), 
il rend une ordonnance confirmant 
l’interdiction de divulgation.  
 
Preuve 
  
(3.1) Le juge peut recevoir et admettre en 
preuve tout élément qu’il estime digne de foi et 
approprié — même si le droit canadien ne 
prévoit pas par ailleurs son admissibilité — et 
peut fonder sa décision sur cet élément. 
 
  
Admissibilité en preuve  
 
(4) La personne qui veut faire admettre en 
preuve ce qui a fait l’objet d’une autorisation 
de divulgation prévue au paragraphe (2), mais 
qui ne pourra peut-être pas le faire à cause des 
règles d’admissibilité applicables à l’instance, 
peut demander à un juge de rendre une  
ordonnance autorisant la production en preuve 
des renseignements, du résumé ou de l’aveu 
dans la forme ou aux conditions que celui-ci 
détermine, dans la mesure où telle forme ou 
telles conditions sont conformes à 
l’ordonnance rendue au titre du paragraphe (2).  
 
Facteurs pertinents  
 
(5) Pour l’application du paragraphe (4), le 
juge prend en compte tous les facteurs qui 
seraient pertinents pour statuer sur 
l’admissibilité en preuve au cours de 
l’instance.  
 
2001, ch. 41, art. 43.  
 

Notice of order 
 
38.07 The judge may order the Attorney 
General of Canada to give notice of an order 

Avis de la décision  
 
38.07 Le juge peut ordonner au procureur 
général du Canada d’aviser de l’ordonnance 
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made under any of subsections 38.06(1) to (3) 
to any person who, in the opinion of the 
judge, should be notified. 
 
2001, c. 41, s. 43. 
 

rendue en application de l’un des paragraphes 
38.06(1) à (3) toute personne qui, de l’avis du 
juge, devrait être avisée.  
 
2001, ch. 41, art. 43.  
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Automatic review 
 

38.08 If the judge determines that a party to the 
proceeding whose interests are adversely affected 
by an order made under any of subsections 
38.06(1) to (3) was not given the opportunity to 
make representations under paragraph 
38.04(5)(d), the judge shall refer the order to the 
Federal Court of Appeal for review. 

 
2001, c. 41, s. 43. 
 

Examen automatique  
 
38.08 Si le juge conclut qu’une partie à 
l’instance dont les intérêts sont lésés par une 
ordonnance rendue en application de l’un des 
paragraphes 38.06(1) à (3) n’a pas eu la 
possibilité de présenter ses observations au 
titre de l’alinéa 38.04(5)d), il renvoie 
l’ordonnance à la Cour d’appel fédérale pour 
examen.  
 
2001, ch. 41, art. 43.  
 

Appeal to Federal Court of Appeal 
 
38.09 (1) An order made under any of subsections 
38.06(1) to (3) may be appealed to the Federal 
Court of Appeal. 
 
 
Limitation period for appeal 
 
(2) An appeal shall be brought within 10 days 
after the day on which the order is made or within 
any further time that the Court considers 
appropriate in the circumstances. 
 
2001, c. 41, s. 43. 
 

Appel à la Cour d’appel fédérale  
 
38.09 (1) Il peut être interjeté appel d’une 
ordonnance rendue en application de l’un des 
paragraphes 38.06(1) à (3) devant la Cour 
d’appel fédérale.  
 
Délai  
 
(2) Le délai dans lequel l’appel peut être 
interjeté est de dix jours suivant la date de 
l’ordonnance frappée d’appel, mais la Cour 
d’appel fédérale peut le proroger si elle 
l’estime indiqué en l’espèce.  
 
2001, ch. 41, art. 43. 
 

Limitation periods for appeals to Supreme 
Court of Canada 
 
38.1 Notwithstanding any other Act of 
Parliament, 
(a) an application for leave to appeal to the 
Supreme Court of Canada from a judgment made 
on appeal shall be made within 10 days after the 
day on which the judgment appealed from is 
made or within any further time that the Supreme 
Court of Canada considers appropriate in the 
circumstances; and 
(b) if leave to appeal is granted, the appeal shall 
be brought in the manner set out in subsection 
60(1) of the Supreme Court Actbut within the 
time specified by the Supreme Court of Canada. 
 

Délai de demande d’autorisation d’en appeler à 
la Cour suprême du Canada  
 
38.1 Malgré toute autre loi fédérale: 
a) le délai de demande d’autorisation d’en 
appeler à la Cour suprême du Canada est de 
dix jours suivant le jugement frappé d’appel, 
mais ce tribunal peut proroger le délai s’il 
l’estime indiqué en l’espèce;  
b) dans les cas où l’autorisation est accordée, 
l’appel est interjeté conformément au 
paragraphe 60(1) de la Loi sur la Cour 
suprême, mais le délai qui s’applique est celui 
qu’a fixé la Cour suprême du Canada.  
 
2001, ch. 41, art. 43.  

http://laws-lois.justice.gc.ca/eng/acts/S-26
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2001, c. 41, s. 43. 
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Special rules 
 
38.11 (1) A hearing under subsection 38.04(5) or 
an appeal or review of an order made under any of 
subsections 38.06(1) to (3) shall be heard in 
private and, at the request of either the Attorney 
General of Canada or, in the case of a proceeding 
under Part III of the National Defence Act, the 
Minister of National Defence, shall be heard in 
the National Capital Region, as described in the 
schedule to the National Capital Act. 
 
 
 
Ex parte representations 
 
 
(2) The judge conducting a hearing under 
subsection 38.04(5) or the court hearing an appeal 
or review of an order made under any of 
subsections 38.06(1) to (3) may give any person 
who makes representations under paragraph 
38.04(5)(d), and shall give the Attorney General 
of Canada and, in the case of a proceeding under 
Part III of the National Defence Act, the Minister 
of National Defence, the opportunity to make 
representations ex parte. 
 
2001, c. 41, s. 43. 
 

Règles spéciales  
 
38.11 (1) Les audiences prévues au paragraphe 
38.04(5) et l’audition de l’appel ou de 
l’examen d’une ordonnance rendue en 
application de l’un des paragraphes 38.06(1) à 
(3) sont tenues à huis clos et, à la demande soit 
du procureur général du Canada, soit du 
ministre de la Défense nationale dans le cas des 
instances engagées sous le régime de la partie 
III de la Loi sur la défense nationale, elles ont 
lieu dans la région de la capitale nationale 
définie à l’annexe de la Loi sur la capitale 
nationale.  
 
Présentation d’arguments en l’absence d’autres 
parties 
  
(2) Le juge saisi d’une affaire au titre du 
paragraphe 38.04(5) ou le tribunal saisi de 
l’appel ou de l’examen d’une ordonnance 
rendue en application de l’un des paragraphes 
38.06(1) à (3) donne au procureur général du 
Canada — et au ministre de la Défense 
nationale dans le cas d’une instance engagée 
sous le régime de la partie III de la Loi sur la 
défense nationale — la possibilité de présenter 
ses observations en l’absence d’autres parties. 
Il peut en faire de même pour les personnes 
qu’il entend en application de l’alinéa 
38.04(5)d).  
 
2001, ch. 41, art. 43.  
 

Protective order 
 
38.12 (1) The judge conducting a hearing under 
subsection 38.04(5) or the court hearing an appeal 
or review of an order made under any of 
subsections 38.06(1) to (3) may make any order 
that the judge or the court considers appropriate in 
the circumstances to protect the confidentiality of 
the information to which the hearing, appeal or 
review relates. 
 
Court records 
 

Ordonnance de confidentialité  
 
38.12(1) Le juge saisi d’une affaire au titre du 
paragraphe 38.04(5) ou le tribunal saisi de 
l’appel ou de l’examen d’une ordonnance 
rendue en application de l’un des paragraphes 
38.06(1) à (3) peut rendre toute ordonnance 
qu’il estime indiquée en l’espèce en vue de 
protéger la confidentialité des renseignements 
sur lesquels porte l’audience, l’appel ou 
l’examen. 
  

http://laws-lois.justice.gc.ca/eng/acts/N-5
http://laws-lois.justice.gc.ca/eng/acts/N-4
http://laws-lois.justice.gc.ca/eng/acts/N-5
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(2) The court records relating to the hearing, 
appeal or review are confidential. The judge or 
the court may order that the records be sealed and 
kept in a location to which the public has no 
access. 
 
2001, c. 41, s. 43. 
 

Dossier  
 
(2) Le dossier ayant trait à l’audience, à l’appel 
ou à l’examen est confidentiel. Le juge ou le 
tribunal saisi peut ordonner qu’il soit placé 
sous scellé et gardé dans un lieu interdit au 
public.  
 
2001, ch. 41, art. 43.  
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Certificate of Attorney General of Canada 
 
38.13 (1) The Attorney General of Canada may 
personally issue a certificate that prohibits the 
disclosure of information in connection with a 
proceeding for the purpose of protecting 
information obtained in confidence from, or in 
relation to, a foreign entity as defined in 
subsection 2(1) of the Security of Information 
Act or for the purpose of protecting national 
defence or national security. The certificate may 
only be issued after an order or decision that 
would result in the disclosure of the information 
to be subject to the certificate has been made 
under this or any other Act of Parliament. 
 
 
Military proceedings 
 
(2) In the case of a proceeding under Part III of 
the National Defence Act, the Attorney General of 
Canada may issue the certificate only with the 
agreement, given personally, of the Minister of 
National Defence. 
 
 
Service of certificate 
 
(3) The Attorney General of Canada shall cause a 
copy of the certificate to be served on 
(a) the person presiding or designated to preside 
at the proceeding to which the information relates 
or, if no person is designated, the person who has 
the authority to designate a person to preside; 
(b) every party to the proceeding; 
(c) every person who gives notice under section 
38.01 in connection with the proceeding; 
(d) every person who, in connection with the 
proceeding, may disclose, is required to disclose 
or may cause the disclosure of the information 
about which the Attorney General of Canada has 
received notice under section 38.01; 
(e) every party to a hearing under subsection 
38.04(5) or to an appeal of an order made under 
any of subsections 38.06(1) to (3) in relation to 
the information; 
(f) the judge who conducts a hearing under 
subsection 38.04(5) and any court that hears an 
appeal from, or review of, an order made under 
any of subsections 38.06(1) to (3) in relation to 

Certificat du procureur général du Canada  
 
38.13 (1) Le procureur général du Canada peut 
délivrer personnellement un certificat 
interdisant la divulgation de renseignements 
dans le cadre d’une instance dans le but de 
protéger soit des renseignements obtenus à titre 
confidentiel d’une entité étrangère — au sens 
du paragraphe 2(1) de la Loi sur la protection 
de l’information — ou qui concernent une telle 
entité, soit la défense ou la sécurité nationales. 
La délivrance ne peut être effectuée qu’après la 
prise, au titre de la présente loi ou de toute 
autre loi fédérale, d’une ordonnance ou d’une 
décision qui entraînerait la divulgation des 
renseignements devant faire l’objet du 
certificat.  
 
Instances militaires  
 
(2) Dans le cas d’une instance engagée sous le 
régime de la partie III de la Loi sur la défense 
nationale, le procureur général du Canada ne 
peut délivrer de certificat qu’avec 
l’assentiment du ministre de la Défense 
nationale donné personnellement par celui-ci.  
 
Signification  
 
(3) Le procureur général du Canada fait 
signifier une copie du certificat :  
a) à la personne qui préside ou est désignée 
pour présider l’instance à laquelle sont liés les 
renseignements ou, à défaut de désignation, à 
la personne qui est habilitée à effectuer la 
désignation;  
b) à toute partie à l’instance;  
c) à toute personne qui donne l’avis prévu à 
l’article 38.01 dans le cadre de l’instance;  
d) à toute personne qui, dans le cadre de 
l’instance, a l’obligation de divulguer ou 
pourrait divulguer ou faire divulguer les 
renseignements à l’égard desquels le procureur 
général du Canada a été avisé en application de 
l’article 38.01;  
e) à toute partie aux procédures engagées en 

http://laws-lois.justice.gc.ca/eng/acts/O-5
http://laws-lois.justice.gc.ca/eng/acts/O-5
http://laws-lois.justice.gc.ca/eng/acts/N-5
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the information; and 
(g) any other person who, in the opinion of the 
Attorney General of Canada, should be served. 
 
 
Filing of certificate 
 
(4) The Attorney General of Canada shall cause a 
copy of the certificate to be filed 
(a) with the person responsible for the records of 
the proceeding to which the information relates; 
and 
(b) in the Registry of the Federal Court and the 
registry of any court that hears an appeal from, or 
review of, an order made under any of subsections 
38.06(1) to (3). 
 
Effect of certificate 
 
(5) If the Attorney General of Canada issues a 
certificate, then, notwithstanding any other 
provision of this Act, disclosure of the 
information shall be prohibited in accordance 
with the terms of the certificate. 
 
Statutory Instruments Act does not apply 
 
(6) The Statutory Instruments Act does not apply 
to a certificate issued under subsection (1). 
 
Publication 
 
(7) The Attorney General of Canada shall, 
without delay after a certificate is issued, cause 
the certificate to be published in the Canada 
Gazette. 
 
Restriction 
 
(8) The certificate and any matters arising out of it 
are not subject to review or to be restrained, 
prohibited, removed, set aside or otherwise dealt 
with, except in accordance with section 38.131. 
 
Expiration 
 
(9) The certificate expires 15 years after the day 
on which it is issued and may be reissued. 
 

application du paragraphe 38.04(5) ou à l’appel 
d’une ordonnance rendue en application de 
l’un des paragraphes 38.06(1) à (3) en ce qui 
concerne les renseignements;  
f) au juge qui tient une audience en application 
du paragraphe 38.04(5) et à tout tribunal saisi 
de l’appel ou de l’examen d’une ordonnance 
rendue en application de l’un des paragraphes 
38.06(1) à (3) en ce qui concerne les 
renseignements;  
g) à toute autre personne à laquelle, de l’avis 
du procureur général du Canada, une copie du 
certificat devrait être signifiée.  
 
Dépôt du certificat  
 
(4) Le procureur général du Canada fait 
déposer une copie du certificat :  
a) auprès de la personne responsable des 
dossiers relatifs à l’instance;  
b) au greffe de la Cour fédérale et à celui de 
tout tribunal saisi de l’appel ou de l’examen 
d’une ordonnance rendue en  
application de l’un des paragraphes 38.06(1) à 
(3).  
 
Effet du certificat  
 
(5) Une fois délivré, le certificat a pour effet, 
malgré toute autre disposition de la présente 
loi, d’interdire, selon ses termes, la divulgation 
des renseignements.  
 
 
Exclusion  
 
(6) La Loi sur les textes réglementaires ne 
s’applique pas aux certificats délivrés au titre 
du paragraphe (1).  
 
Publication  
 
(7) Dès que le certificat est délivré, le 
procureur général du Canada le fait publier 
dans la Gazette du Canada.  
 

http://laws-lois.justice.gc.ca/eng/acts/S-22
http://laws-lois.justice.gc.ca/eng/acts/S-22
http://www.gazette.gc.ca/
http://www.gazette.gc.ca/
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2001, c. 41, s. 43. 
 

 
Restriction  
 
(8) Le certificat ou toute question qui en 
découle n’est susceptible de révision, de 
restriction, d’interdiction, d’annulation, de rejet 
ou de toute autre forme d’intervention que sous 
le régime de l’article 38.131.  
 
Durée de validité  
 
(9) Le certificat expire à la fin d’une période de 
quinze ans à compter de la date de sa 
délivrance et peut être délivré de nouveau.  
 
2001, ch. 41, art. 43.  
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Application for review of certificate 
 
38.131 (1) A party to the proceeding referred to in 
section 38.13 may apply to the Federal Court of 
Appeal for an order varying or cancelling a 
certificate issued under that section on the 
grounds referred to in subsection (8) or (9), as the 
case may be. 
 
Notice to Attorney General of Canada 
 
(2) The applicant shall give notice of the 
application to the Attorney General of Canada. 
 
Military proceedings 
 
(3) In the case of proceedings under Part III of 
the National Defence Act, notice under subsection 
(2) shall be given to both the Attorney General of 
Canada and the Minister of National Defence. 
 
Single judge 
 
(4) Notwithstanding section 16 of the Federal 
Court Act, for the purposes of the application, the 
Federal Court of Appeal consists of a single judge 
of that Court. 
 
Admissible information 
 
(5) In considering the application, the judge may 
receive into evidence anything that, in the opinion 
of the judge, is reliable and appropriate, even if it 
would not otherwise be admissible under 
Canadian law, and may base a determination 
made under any of subsections (8) to (10) on that 
evidence. 
 
Special rules and protective order 
 
 
(6) Sections 38.11 and 38.12 apply, with any 
necessary modifications, to an application made 
under subsection (1). 
 
Expedited consideration 
 
(7) The judge shall consider the application as 
soon as reasonably possible, but not later than 10 

Demande de révision du certificat  
 
38.131 (1) Toute partie à l’instance visée à 
l’article 38.13 peut demander à la Cour d’appel 
fédérale de rendre une ordonnance modifiant 
ou annulant un certificat délivré au titre de cet 
article pour les motifs mentionnés aux 
paragraphes (8) ou (9), selon le cas.  
 
Notification du procureur général du Canada  
 
(2) Le demandeur en avise le procureur général 
du Canada.  
 
 
Instance militaire  
 
(3) Dans le cas d’une instance engagée sous le 
régime de la partie III de la Loi sur la défense 
nationale, l’avis prévu au paragraphe (2) est 
donné à la fois au procureur général du Canada 
et au ministre de la Défense nationale.  
 
Juge seul  
 
(4) Par dérogation à l’article 16 de la Loi sur la 
Cour fédérale, la Cour d’appel fédérale est 
constituée d’un seul juge de ce tribunal pour 
l’étude de la demande.  
 
Renseignements pertinents  
 
(5) Pour l’étude de la demande, le juge peut 
recevoir et admettre en preuve tout élément 
qu’il estime digne de foi et approprié — même 
si le droit canadien ne prévoit pas par ailleurs 
son admissibilité — et peut se fonder sur cet 
élément pour rendre sa décision au titre de l’un 
des paragraphes (8) à (10).  
 
Règles spéciales et ordonnance de 
confidentialité  
 
(6) Les articles 38.11 et 38.12 s’appliquent, 
avec les adaptations nécessaires, à la demande 
présentée au titre du paragraphe (1).  

http://laws-lois.justice.gc.ca/eng/acts/N-5
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days after the application is made under 
subsection (1). 
 
Varying the certificate 
 
(8) If the judge determines that some of the 
information subject to the certificate does not 
relate either to information obtained in confidence 
from, or in relation to, a foreign entity as defined 
in subsection 2(1) of the Security of Information 
Act, or to national defence or national security, 
the judge shall make an order varying the 
certificate accordingly. 
 
Cancelling the certificate 
 
(9) If the judge determines that none of the 
information subject to the certificate relates to 
information obtained in confidence from, or in 
relation to, a foreign entity as defined in 
subsection 2(1) of the Security of Information Act, 
or to national defence or national security, the 
judge shall make an order cancelling the 
certificate. 
 
Confirming the certificate 
 
(10) If the judge determines that all of the 
information subject to the certificate relates to 
information obtained in confidence from, or in 
relation to, a foreign entity as defined in 
subsection 2(1) of the Security of Information Act, 
or to national defence or national security, the 
judge shall make an order confirming the 
certificate. 
 
Determination is final 
 
(11) Notwithstanding any other Act of Parliament, 
a determination of a judge under any of 
subsections (8) to (10) is final and is not subject 
to review or appeal by any court. 
 
Publication 
 
(12) If a certificate is varied or cancelled under 
this section, the Attorney General of Canada shall, 
as soon as possible after the decision of the judge 
and in a manner that mentions the original 

 
Traitement expéditif  
 
(7) Le juge étudie la demande le plus tôt 
possible, mais au plus tard dans les dix jours 
suivant la présentation de la demande au titre 
du paragraphe (1).  
 
Modification du certificat  
 
(8) Si le juge estime qu’une partie des 
renseignements visés par le certificat ne porte 
pas sur des renseignements obtenus à titre 
confidentiel d’une entité étrangère — au sens 
du paragraphe 2(1) de la Loi sur la protection 
de l’information — ou qui concernent une telle 
entité ni sur la défense ou la sécurité 
nationales, il modifie celui-ci en conséquence 
par ordonnance.  
 
Révocation du certificate 
  
(9) Si le juge estime qu’aucun renseignement 
visé par le certificat ne porte sur des 
renseignements obtenus à titre confidentiel 
d’une entité étrangère — au sens du 
paragraphe 2(1) de la Loi sur la protection de 
l’information — ou qui concernent une telle 
entité, ni sur la défense ou la sécurité 
nationales, il révoque celui-ci par ordonnance.  
 
Confirmation du certificat  
 
(10) Si le juge estime que tous les 
renseignements visés par le certificat portent 
sur des renseignements obtenus à titre 
confidentiel d’une entité étrangère — au sens 
du paragraphe 2(1) de la Loi sur la protection 
de l’information — ou qui concernent une telle 
entité, ou sur la défense ou la sécurité 
nationales, il confirme celui-ci par ordonnance. 
  
Caractère définitif de la décision  
 
(11) La décision du juge rendue au titre de l’un 
des paragraphes (8) à (10) est définitive et, par 

http://laws-lois.justice.gc.ca/eng/acts/O-5
http://laws-lois.justice.gc.ca/eng/acts/O-5
http://laws-lois.justice.gc.ca/eng/acts/O-5
http://laws-lois.justice.gc.ca/eng/acts/O-5
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publication of the certificate, cause to be 
published in the Canada Gazette 
(a) the certificate as varied under subsection (8); 
or 
(b) a notice of the cancellation of the certificate 
under subsection (9). 
 
2001, c. 41, s. 43; 2004, c. 12, s. 19(E). 
 

dérogation à toute autre loi fédérale, non 
susceptible d’appel ni de révision judiciaire.  
 
Publication  
 
(12) Dès que possible après la décision du 
juge, le procureur général du Canada fait 
publier dans la Gazette du Canada, avec 
mention du certificat publié antérieurement :  
a) le certificat modifié au titre du paragraphe 
(8);  
b) un avis de la révocation d’un certificat au 
titre du paragraphe (9).  
 
2001, ch. 41, art. 43; 2004, ch. 12, art. 19(A).  

http://www.gazette.gc.ca/
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Protection of right to a fair trial 
 
38.14 (1) The person presiding at a criminal 
proceeding may make any order that he or she 
considers appropriate in the circumstances to 
protect the right of the accused to a fair trial, as 
long as that order complies with the terms of any 
order made under any of subsections 38.06(1) to 
(3) in relation to that proceeding, any judgment 
made on appeal from, or review of, the order, or 
any certificate issued under section 38.13. 
 
Potential orders 
 
(2) The orders that may be made under subsection 
(1) include, but are not limited to, the following 
orders: 
(a) an order dismissing specified counts of the 
indictment or information, or permitting the 
indictment or information to proceed only in 
respect of a lesser or included offence; 
(b) an order effecting a stay of the proceedings; 
and 
(c) an order finding against any party on any issue 
relating to information the disclosure of which is 
prohibited. 
 
2001, c. 41, s. 43. 
 

Protection du droit à un procès équitable  
 
38.14 (1) La personne qui préside une instance 
criminelle peut rendre l’ordonnance qu’elle 
estime indiquée en l’espèce en vue de protéger 
le droit de l’accusé à un procès équitable, 
pourvu que telle ordonnance soit conforme à 
une ordonnance rendue en application de l’un 
des paragraphes 38.06(1) à (3) relativement à 
cette instance, a une décision en appel ou 
découlant de l’examen ou au certificat délivré 
au titre de l’article 38.13.  
 
Ordonnances éventuelles  
 
(2) L’ordonnance rendue au titre du paragraphe 
(1) peut notamment :  
a) annuler un chef d’accusation d’un acte 
d’accusation ou d’une dénonciation, ou 
autoriser l’instruction d’un chef d’accusation 
ou d’une dénonciation pour une infraction 
moins grave ou une infraction incluse;  
b) ordonner l’arrêt des procédures;  
c) être rendue à l’encontre de toute partie sur 
toute question liée aux renseignements dont la 
divulgation est interdite.  
 
2001, ch. 41, art. 43.  

Fiat 
 
38.15 (1) If sensitive information or potentially 
injurious information may be disclosed in 
connection with a prosecution that is not instituted 
by the Attorney General of Canada or on his or 
her behalf, the Attorney General of Canada may 
issue a fiat and serve the fiat on the prosecutor. 
 
Effect of fiat 
 
(2) When a fiat is served on a prosecutor, the fiat 
establishes the exclusive authority of the Attorney 
General of Canada with respect to the conduct of 
the prosecution described in the fiat or any related 
process. 
 
Fiat filed in court 
 

Fiat du procureur général du Canada  
 
38.15 (1) Dans le cas où des renseignements 
sensibles ou des renseignements 
potentiellement préjudiciables peuvent être 
divulgués dans le cadre d’une poursuite qui 
n’est pas engagée par le procureur général du 
Canada ou pour son compte, il peut délivrer un 
fiat et le faire signifier au poursuivant.  
 
Effet du fiat  
 
(2) Le fiat établit la compétence exclusive du 
procureur général du Canada à l’égard de la 
poursuite qui y est mentionnée et des 
procédures qui y sont liées.  
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(3) If a prosecution described in the fiat or any 
related process is conducted by or on behalf of the 
Attorney General of Canada, the fiat or a copy of 
the fiat shall be filed with the court in which the 
prosecution or process is conducted. 
 
Fiat constitutes conclusive proof 
 
(4) The fiat or a copy of the fiat 
(a) is conclusive proof that the prosecution 
described in the fiat or any related process may be 
conducted by or on behalf of the Attorney 
General of Canada; and 
(b) is admissible in evidence without proof of the 
signature or official character of the Attorney 
General of Canada. 
 
Military proceedings 
 
(5) This section does not apply to a proceeding 
under Part III of the National Defence Act. 
 
2001, c. 41, s. 43. 
 

Dépôt auprès du juge ou du tribunal  
 
(3) L’original ou un double du fiat est déposé 
devant le tribunal saisi de la poursuite — ou 
d’une autre procédure liée à celle-ci — 
engagée par le procureur général du Canada ou 
pour son compte. 
 
  
Preuve  
 
(4) Le fiat ou le double de celui-ci :  
a) est une preuve concluante que le procureur 
général du Canada ou son délégué a 
compétence pour mener la poursuite qui y est 
mentionnée ou les procédures qui y sont liées;  
b) est admissible en preuve sans qu’il soit 
nécessaire de prouver la signature ou la qualité 
officielle du procureur général du Canada. 
  
Instances militaires  
 
(5) Le présent article ne s’applique pas aux 
instances engagées sous le régime de la partie 
III de la Loi sur la défense nationale.  
 
2001, ch. 41, art. 43.  
  

Regulations 
 
38.16 The Governor in Council may make any 
regulations that the Governor in Council 
considers necessary to carry into effect the 
purposes and provisions of sections 38 to 38.15, 
including regulations respecting the notices, 
certificates and the fiat. 
 
2001, c. 41, s. 43. 
 

Règlements  
 
38.16 Le gouverneur en conseil peut, par 
règlement, prendre les mesures qu’il estime 
nécessaires à l’application des articles 38 à 
38.15, notamment régir les avis, certificats et 
fiat.  
 
2001, ch. 41, art. 43. 

 

http://laws-lois.justice.gc.ca/eng/acts/N-5
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