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OVERVIEW 

1. Canada's conditional release system exists to keep the public safe by facilitating the 

rehabilitation of offenders and preparing them for reintegration into the community as 

law-abiding citizens. The former accelerated parole review ("APR") program was 

repealed because it failed to accomplish that goal and undermined confidence in the 

justice system. With the APR exception no longer available, offenders are now assessed 

under the normal parole rules in the Corrections and Conditional Release Act ("CCRA"). 

2. The transitional provision in the Abolition of Early Parole Act ("AEP A") applies 

APR's repeal to all offenders in federal penitentiaries, including those who, like the 

Respondents, were sentenced before the AEP A came into force. Under the normal parole 

rules, their day parole eligibility dates come later in their sentences than under APR, but 

their full parole eligibility dates remain the same. They apply for parole rather than being 

considered automatically, the Parole Board of Canada (the "Board") considers their cases 

at a hearing instead of on paper, and the Board considers their risk of re-offending 

generally instead of just violently. 

3. The transitional provision complies withs. 1 l(h) of the Canr:zdian Charter of Rights 

and Freedoms ("Charter"), which protects against double jeopardy. APR's repeal does 

not duplicate proceedings in the nature of a criminal charge, and it does not punish 

offenders again. The Court of Appeal erred by stretching double jeopardy rights to co'ver 

the circumstances of this case, and it thereby overshot the purpose of s. 11 (h ). 

4. The transitional provision also complies with s. 7 of the Charter. It does not 

deprive the Respondents of a liberty interest sufficiently serious to attract constitutional 

protection. Furthermore, there is no principle of fundamental justice guaranteeing that 

the parole regime in place at the time an offender was sentenced will remain in place for 

the duration of the sentence. Instead, this Court and others have recognized the need for 

punctual reforms to the conditions under which offenders serve their sentences. 

5. No constitutional right to a particular form of parole under the CCRA vests at the 

time of sentencing. The. Court of Appeal's judgment should therefore be reversed, and 

the constitutionality of the transitional provision confirmed. 
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PART I-STATEMENT OF FACTS 

A. MR. WHALING, MS. SLOBBE AND MR. MAIDANA 

6. The table below sets out each of the Respondents' convictions, the lengths and 

dates of their prison sentences, and the dates they would have been eligible for APR day 

parole (DP), normal day parole, and full parole under either regime: 1 

Sentence Sentence APR Normal Full 
Offences lene:tb date DP DP parole 

Whaling • Weapons trafficking 4 years, Sept. 29, July 29, Sept. 29, March 29, 
• Possession of 6 months 2010 2011 2011 2012 
'irearms offences 

Slobbe • Fraud, 7 counts 7 years, April 22, July 27, April 30, Oct. 31, 
• Fraud over $5,000, 4 7 months 2010 2011 2012 2012 
counts 
• Theft 
•Perjury 
• Forgery 

Maidana • Possession for 13 years, Sept. 30; Dec. 29, Sept. 30, March 31, 
purpose of trafficking 6 months 201 0 2012 2014 2015 
20kg cocaine 
•Trafficking 15kg 
cocaine 

7. At the time of the decision of the Supreme Court of British Columbia ("BCSC"), 

Mr. Whaling had been denied normal and day parole and was released on bail pending 

his appeal from conviction, which has sinc'e been dismissed.2 Ms. Slobbe had become 

eligible for normal day parole but she did not apply.3 Mr. Maidana was not yet eligible to 

apply" for normal day parole. 4 The Attorney General of Canada will file updated · 

information on the status of the Respondents before the hearing of this appeal. 5 

8. The Correctional Service of Canada (the "Service") prepared reports addressing the 

Respondents' risks of re-offending, which highlight the difference between risk of 

1 Appellant's Record ("AR") vol. I, p. 107, Whalingv. Canada (A.G.), 2012 BCCA 435 ("BCCA 
Reasons") at para. 24 
2 AR vol. I, p. 64, Whaling v. Canada (A.G.), 2012 BCSC 944 at paras. 30-31 ("BCSC Reasons"); 
Appellant's Book of Authorities ("ABOA") vol. II, tab 55, R. v. Whaling, 2013 BCCA 204 
3 AR vol. I, p. 64, BCSC Reasons at paras. 35-36 
4 AR vol. I, p. 65, BCSC Reasons at para. 40 
5 Rules of the Supreme Court of Canada, R. 92. l 
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general recidivism, the normal parole consideration, and violent recidivism, the APR 

consideration. 

9. For example, in a 2011 report to address his accelerated day parole review, the 

Service concluded that Mr. Whaling, who was convicted of weapons trafficking and 
. . 

possession of firearms, "harbours an attitude of indifference towards criminal behaviour 

given that he takes no responsibility for his actions" and that "he poses at least a 

moderate risk for re-offending". However, since there was no evidence of previous 

criminal behaviour involving violence, the Service found no reasonable grounds to 

believe he would commit an indictable offence involving violence before the expiration 

of his sentence. 6 

I 0. Ms. Slobbe pleaded guilty to defrauding elderly friends and a care home for the 

elderly where she worked as an office manager, and to other offences. In its report 

assessing her security classification and penitentiary placement, the Service stated that 

she had been committing fraud for over 40 years, that previous terms of incarceration and 

probation had no deterrent effect, that she had minimal insight into her behaviour and its 

effect on her victims, and that she was likely to re-offend in a similar manner without 

gaining insight and without significant interventions. 7 While her risk of re-offending 

violently was low, her risk of re-offending generally was high.8 

11. Mr. Maidana was convicted after a trial of possession and trafficking multiple 

kilograms of cocaine in what the trial judge found was part of an ongoing criminal 

enterprise.9 In its report on security classification and penitentiary placement, the Service 

considered Mr. Maidana to pose a low risk of re-offending generally. 1 ~ 

6 AR vol. Vll, tab 30, p. 108, Assessment for Decision (Jan. 4, 2011) 
7 AR vol. VIII, tab 6D, p. 87, Assessment for Decision (July 28, 20 I 0) 
8 AR vol. Vil, tab 4G, p. I 78, Criminal Profile Report Original (July 28, 2010) 
9 AR vol. VIII, tab 9C, p. 212, Oral Reasons for Sentence, R. v. Maidana et al. (Sept. 30, 2010) at para. 5 
10 AR vol. VIII, tab 9F, p. 231, Assessment for Decision (Dec. 24, 20 I 0) 
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B. ACCELERATED PAROLE REVIEW 

12. APR operated as an exception to the normal parole process in the CCRA. 11 Under 

the normal rules, offenders serving a determinate sentence are usually eligible for day 

parole at six months before their full parole eligibility date or six months, whichever is 

later. 12 They must apply for day parole and the Board reviews their cases at a hearing. 13 

The Board has the discretion to grant parole to an offender if "the offender will not, by 

reoffending, present an undue risk to society" before expiration of the sentence, and "the 

release of the offender will contribute to the protection of society by facilitating the 

reintegration of the offender into society as a law-abiding citizen". 14 

13. APR differed from the normal parole process in three main ways: 15 

• automatic and simplified procedure: the Service referred APR-eligible 

cases to the Board without the need for offenders to apply, review was 

generally on paper by one Board member, and a hearing was held before two 

Board members only if an offender was not directed for release after paper 

review· 16 

' 
• lower and presumptive standard for release without discretion: the Board 

had no discretion but to direct release on parole if it found that the offender 

was unlikely to commit an offence involving violence before sentence 

expiry; 17 and 

• earlier day parole eligibility: starting in 1997, the APR process for day 

parole was triggered earlier than normal parole, at six months or one sixth of 

a sentence, whichever was later. 18 The APR full parole eligibility date was 

the same as the normal full parole.eligibility date. 

I I S.C. 1992, C. 20 
12 CCRA,s.119(1)(c) 
13 CCRA, SS. 122(1), 140(1) 
14 CCRA, s. 102 
15 AR vol. I, p. 102-103, BCCA Reasons at para. 11 
16 CCRA, repealed ss. 126(1), (4); Corrections and Conditional Release Regulations, SOR/92-620, repealed 
s. 149(2) 
17 CCRA, repealed s. 126(2) · 
18 An Act to amend the Criminal Code (high risk offenders), the Corrections and Conditional Release Act, 
the Criminal Records Act, the Prisons and Reformatories Act and the Department of Solicitor Genera/Act, 
S.C.1997,c.17,s.21(1);CCRA,ss. J19(I)(c),repealeds.119.I 
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14. The same process and considerations applied to APR day parole and APR full 

parole. 19 

15. In the wake of public concern about violent crime during the 1980s and early 

1990s, Parliament came to the view that correctional resources should be focused on 

violent offenders and that, to conserve resources, parole review for low-risk offenders 

should be streamlined. 20 To that end, APR was introduced on November I , 1992 with the 

coming into force of the CCRA. 

16. At first, APR applied only to full parole. There was no earlier day parole eligibility 

date, and APR-eligible offenders who applied for day parole would still have to meet the 

normal parole test.21 

17. In 1997, the CCRA was amended to make APR offenders eligible for da:y parole at 

one sixth of their sentences or six months, whichever was longer, instead of at six months 

before their full parole eligibility dates. The reason for the earlier day parole eligibility 

was, as described by the then Minister of Justice, "to conserve scarce corrections 

resources for those cases in which we need incarceration while dealing with low-risk 

offenders under appropriate supervision in the community".22 

18. In practice, the 1997 change in day parole eligibility date was relevant only to 

offenders serving sentences of more than three years, since all offenders serving 

sentences of two years or more were required to serve a minimum of six months' 

imprisonment before being eligible for day parole.23 

19 CCRA, repealed s. 126.1 
20 AR vol. JV, tab 2G, p. 200, Legislative Summary of Bill C-59 (Feb. 11, 2011) ("Legislative Summary"); 
AR vol. III, tab 2, p. 74, Affidavit of Daryl Chumey ("Churney Affidavit"), paras. 3-6; ABOA vol. III, tab 
81, Solicitor General of Canada ( 1990), Corrections and Conditional Release: Directions for Reform at 17-
18; ABOA vol. III, tab 82, Attorney General and Solicitor General of Canada (1990), A Framework for 
Sentencing, Corrections and Conditional Release: Directions for Reform at 22; ABOA vol. III, tab 80, 
Taking Responsibility: Report of the Standing Committee on Justice and Solicitor General on its Review of 
Sentencing, Conditional Release and Related Aspects of Corrections (Aug. 1988) at I ("Daubney Report") 
21 CCRA, s. 119(1), repealed ss. 126(2), 126.1 
22 ABOA vol. III, tab 83, House of Commons Standing Committee on Justice and Legal Affairs, 35lh Parl. 
2"d Sess., No. 89 (Dec. 3, 1996) at 1134 (Allan Rock) 
23 CCRA, s. I 19(1)(c), repealed s. 119.1 
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19. Offenders were eligible for APR only if they were convicted of non-violent 

offences and serving their first sentence of two years or more. APR was available for a 

wide range of crimes, including drug trafficking and other controlled substance offences, 

firearms offences and different fraud-related offences. Offenders were ineligible if they 

were serving a life sentence or serving a sentence for several types of violent, criminal 

organization, or terrorism offences; serving a sentence for certain offences where the 

court set parole eligibility at one half the sentence under s. 743.6 of the Criminal Code;24 

or serving a sentence after their day parole had been revoked.25 

C. THE ABOLITION OF EARLY PAROLE ACT 

20. The need for change became apparent as evidence mounted that APR had failed to 

achieve its sentence-management goals, and could actually harm public safety, 

rehabilitation, reintegration, recidivism rates and public confidence in the administration 

of justice. 

21. In 2000, a sub-committee of the Standing Committee on Justice and Human Rights 

released a comprehensive review of the provisions and operations of the CCRA. It found 

that "the conditional release prdgrams most successful in reducing recidivism were those 

that relied on discretionary decisions by either the Correctional Service or the National 

Parole Board", not presumptive release like APR. While the sub-committee did not 

recommend repealing APR entirely, it did recommend tightening the eligibility criteria 

and the test for release.26 

22. APR was criticized again in 2007 by an independent review panel appointed by the 

then Public Safety Minister to review the operations of the Service. The panel's report 

recommended that APR be repealed in its entirety. The panel found that "presumptive 

release is a key disincentive to offender accountability", that it "undermined discretionary 

release and generally [has] not proved as effective as discretionary release in mitigating 

violent reoffending". In addition, the panel found that "arbitrary release that is not based 

24 R.S.C. 1985, c. C-46 
25 CCRA, repealed s. 125(1), Schedule I and II as amended on Mar. 27, 2011 
26 AR vol. JV, tab 2E, pp. 46-47, Sub-Committee on Corrections and Conditional Release Act of the 
Standing Committee on Justice and Human Rights, A Work in Progress: The Corrections and Conditional 
Release A ct (May 2000) ("Sub-Committee Report") 
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on rehabilitation is counterproductive and, when aggravated by shorter sentences, reduces 

public safety". It therefore concluded that, in the interests of public safety and offender 

accountability, "offenders would be required to earn their way back to their home 

communities and demonstrate to the Board that they have changed and are capable of 

living as law-abiding citizens".27 

23. Legislators made multiple attempts to reform APR.28 As its failure became evident, 

they decided to abolish it. Those efforts culminated in Bill C-59, the AEPA, which came 

into force on March 28, 2011.29 

24. During legislative debates and committee hearings on the AEPA, legislators spoke 

of the need to ensure offenders were subjected to comprehensive risk assessment before 

being released on parole. For example, shortly before the AEP A came into force, the 

Public Safety Minister explained to the Standing . Senate Committee on Legal and 

Constitutional Affairs that "[tJhe board can look at the individual as a whole and 

determine the risk to society of releasing that individual, considering whatever crime that 

individual has committed and may commit in the future". 30 

25. The AEPA was given added impetus by sustained criticism about the availability of 

APR to the perpetrators of large-scale fraud schemes. Their cases and the public outcry 

they generated exemplified the need to restore public confidence in the justice system by 

abolishing APR for all offenders.31 

26. Section 5 of the AEPA repealed ss. 125, 126 and 126.l of the CCRA, which set out 

the eligibility rules as well as the APR process and criteria for release. Section 3 repealed 

s. 119. I, which provided for APR day parole at one sixth of the sentence. 

27 AR vol. V, tab 2H, pp. 127, 131, Correctional Service of Canada Review Panel, A Roadmap to 
Strengthening Public Safety (Oct. 2007) ("Sampson Report") 
28 AR vol. III, tab 2, p. 79, Chumey Affidavit at para. 19; AR vol. IV, tab 2G, p. 204, Legislative Summary 
29 S.C. 2011, c. 1 I; AR vol. III, tab 2C, p. 128, Order in Council, PC 2011-0540 (Mar. 25, 2011) 
30 AR vol. VI, tab 2J, pp. 39, 40-42, Proceedings of the Standing Senate Committee on Legal and 
Constitutional Affairs (Mar. 21, 2011, Hon. Vic Toews); AR vol. VII, tab 2L, p. 26, House of Commons 
Debates (Feb. 15, 2011, Maria Mourani) 
31 AR vol. VII, tab 2L, pp. 43-45, House of Commons Debates (Feb. 15, 2011, Pierre Paquette); AR vol. 
VI, tab 2J, pp. 30-31, Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs 
(Mar. 21, 2011, Hon. Vic Toews) · 
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27. The AEP A contained a transitional provision, section 10, which applied the repeal 

to offenders who had been sentenced but not yet directed for release before the coming 

into force of the AEP A. It is only that transitional provision which is at issue in this 

appeal. The transitional provision provides as follows: . 

Application Application 

10. (l).Subject to subsection (2), 
the accelerated parole.review 
process set out in sections 125 to 
126.l of the Corrections and 
Conditional Release Act, as those 
sections read on the day before the 
day on which section 5 comes into 
force, does not apply, as of that 
day, to offenders who were 
sentenced, committed or 
transferred to penitentiary, 
whether .the sentencing, committal 
or transfer occurs before, on or 
after-the day of that coming into 
force. 

Restriction 

(2) For greater certainty, the 
repeal of sections 125 to 126.1 of 

. the Corrections and Conditional 
Release Act does not affect the 
validity of a direction made under 
those sections before the day on 
which section 5 comes into force. 

10. (1) Sous reserve du 
paragraphe (2), la procedure 
d'examen expeditifprevue par !es 
articles 125 a 126.1 de la Loi sur 
le systeme correctionnel et la 
mise en liberte sous condition, 
dans leur version anterieure a la 
date d' entree en vigueur de 
rarticle 5, cesse de s'appliquer, a 
compter de cette date, a l' egard de 
tous les delinquants condamnes 
ou transferes au penitencier, que 
la condamnation .ou le transfert ait 
eu lieu a cette date ou avant ou 
apres celle-ci. 

Reserve 

(2) II demeure entendu que 
!'abrogation des articles 125 a 
126.1 de la Loi sur le systeme 
correctionnel et la mise en liberte 
sous condition n 'a aucun effet sur 
la validite des ordonnances 
rendues sous le regime de ces 
articles avant la date d' entree en 
vigueur de !'article 5. 

D. BRITISH COLUMBIA SUPREME COURT 

28. Each Respondent filed a notice of civil claim and a notice of constitutional question 

in the BCSC alleging that the transitional provision infringes ss. 7 and 1 l(h) of the 

Charter. Justi.ce Holmes of the BCSC (the "Application Judge") heard the three claims 

together in a summary trial application on September 6 and 8, 2011. 
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29. In her resulting judgment dated June 26, 2012, the Application Judge concluded 

that s. 10(1) unjustifiably violates s. l l(h) of the Charter to the extent that it applies 

retrospectively to offenders sentenced before March 28, 2011. 

30. The Application Judge noted that the Respond~nts' constitutional challenge was 

primarily based on the earlier day parole eligibility date coupled with its retrospective 

application to offenders already convicted and sentenced. She defi~ed the s. 1 l(h) issue 

as whether the repeal of APR amounts to punishment.32 

31. Two points were fundamental to the Application Judge's analysis of that question. 

First, the Application Judge concluded that a sentencing judge will consider, in part, the 

effects that the parole regime will have on the way in which the offender serves the 

sentence. 33 Second, the Application Judge found no difference in effect between a 

sentencing judge delaying parole eligibility as part of an offender's sentence and 

Parliament amending a conditional release statute. The Court found that both were 

therefore to be considered punishment under s. 11 of the Charter.34 

32. The Application Judge attached no importance to the AEP A having repealed 

correctional legislation as opposed to criminal legislation, reasoning that such a 

distinction would privilege form over ·substance. The Application Judge acknowledged · 

that changes could be made to corrections and parole law without distorting the sentence 

imposed, but such changes would not include significant limitations, regardless of any 

exercise of the Board's discretion, to the parole eligibility of offenders who were 

sentenced before the legislation came into force. When such a change increases the 

harshpess of the sentence, and does so after the judge has imposed it, the change 

occasions additional punishment.35 

33. In her analysis under s. I of the Charter, the Application Judge found that the 

AEP A furthered the pressing and substantial objectives of ensuring sentences as 

administered respond properly to the sentences courts impose. She also found that this 

32 AR vol. I, pp. 62, 65, BCSC Reasons at paras. 23, 41 
33 AR vol. I, p. 86, BCSC Reasons at para. I 07 
34 AR vol. r, p. 87, BCSC Reasons at para. 111 
35 AR vol. I, p. 88, BCSC Reasons at paras. 113-114 
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included the objective of maintaining or restoring confidence in the administration of 

justice. However, she concluded that the transitional provision did not minimally impair 

s. 1 I(h) because there was insufficient justification for retrospectively repealing APR.36 

34. Since the conclusion under s. ll(h) was d~terminative, the Application Judge did 

not determine the Respondents' s. 7 Charter c1aims.37 

35. The Application Judge declared the transitional provision invalid to the extent that 

it applies retrospectively to offenders sentenced ~efore March 28, 2011, and ordered that 

words be severed from s. 10(1) of the AEPA so that the repeal of APR applies only to 

those offenders "sentenced, committed or transferred to penitentiary on or after the day of 

that coming into force". The Application Judge refused to suspend the declaration of 

invalidity ·for six months, as the Attorney General of Canada had requested, because no 

legislative void would exist without the transitional prov1s10n and suspension could 

render the declaration moot.38 

36. On July 17, 2012, the Application Judge issued a corrigendum to paragraphs 45 and · 

127 of the reasons for judgment to clarify that the Respondents' situation did not engage 

section 11 (i) of the Charter and that the transitional provision was invalid only to the 

extent that it applied to offenders already sentenced before March 28, 2011. 39 

37. The Attorney General of Canada appealed the BCSC decision to the Court of 

Appeal, and Saunders J .A. of the Court of Appeal granted a brief stay of the BCSC 

decision until the hearing of the appeal. 40 The Attorney General of Canada's subsequent 

stay motions in the Court of Appeal and this Court were dismissed.41 

36 AR vol. I, p. 90, BCSC Reasons at paras. 121-122 
37 AR vol. I, p. 66, BCSC Reasons at para. 42 
38 AR vol. I, p. 66, BCSC Reasons at 91, paras. 124-127; AR vol. I, pp. 45-53, Orders ofBCSC in Whaling 
v. Canada (A.G.), Slobbe v. Canada (A.G.), and Maidana v. Canada (A.G.) 
39 AR vol. I, p. 55, Corrigendum to BCSC Reasons; AR vol. I, pp. 3-44, BCSC Reasons dated June 26, 
2012 
40 AR vol. II, pp.133-148, Order and Reasons of Saunders J.A. (July.24, 2012) ("BCCA Stay Reasons") 
41 AR vol. II, pp. 149-151, Order of Levine, Smith and Groberman JJ. (Oct. 5, 2012); AR vol. II, pp. 152-
153, Order ofMoldaver J. (Oct. 12, 2012); AR vol. II, pp. 158-159, Judgment of Rothstein, Fish and 
Moldaver JJ. (Apr. I I, 2013) 
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E. BRITISH COLUMBIA COURT OF APPEAL 

38. On November 2, 2012, the Court of Appeal dismissed the Attorney General of 

Canada's appeal. Levine J.A., writing for the Court, defined the issue as "whether the 

imposition of delayed parole eligibility post-sentence is 'punishment' for the purpose of 

s. 1 l(h)".42 

39. The Court. of Appeal began by noting that the purpose of s. l l(h) is "to protect 

individuals against double jeopardy: from being tried or punished again for an offence for 

which the offender has already been found guilty and punished".43 

40. The Court of Appeal disagreed with the Application Judge's finding that parole 

considerations were relevant to trial judges when imposing sentences, other than as 

expressly provided for in the Criminal Code, but it concluded that nothing turned on this. 

point.44 

41. The Court of Appeal then considered the purpose and effects of APR's repeal. It 

accepted that the AEP A's purpose was valid, and cited the Attorney General of Canada's 

evidence about enhancing the purposes and principles of the parole regimes. It also 

agreed that "whether the purposes of the AEP A include a punitive element is not 

determinative of its purpose, or of whether it is 'punishment' and therefore violates s. 

1 l(h)".45 

42. Nevertheless, the Court of Appeal found that the repeal of APR was punitive based 

solely on its effect on offenders. Like the Application Judge, the Court of Appeal 

equated the effects of a sentencing judge delaying parole eligibility under the Criminal 

Code with the effect of APR's post-sentence repeal. The Court noted, in apparent 

agreement with the Application Judge, that "the retrospective repeal of APR increased 

the harshness of the sentences of the respondents by requiring them to serve more time in 

jail, and did so without the discretionary intervention of the Board. "46 

42 AR vol. I, p. 112, BCCA Judgment, para. 40 
43 AR vol. I, p. I 14, BCCA Judgment, paras. 45, 47 
44 AR vol. I, pp. 115-116, BCCA Judgment, paras. 51-53 
45 AR vol. I, pp. 116- 117, BCCA Judgment, paras. 55-56 
46 AR vol. I, p. 117, BCCA Judgment, para. 57 
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43. The Court of Appeal concluded that the effect of the AEPA on the Respondents 

falls within the Rodgers definition of punishment because it is one of the sanctions to 

which the Respondents are liable, imposed in furtherance of the principles and purposes 

of sentencing. 47 

44. The Court of Appeal found that the s. l l(h) breach'was not justified under s. I. 

Focusing on the objectives of the transitional provision, which it defined as "more 

efficient, uniform sentence management and administration for all offenders'', the Court 

found that sentence management objectives generally, and of the AEPA in particular, are 

important. However, the Court agreed with the Application Judge's conclusion that the 

Attorney General of Canada had not demonstrated that "changing the parole rules 

retrospectively was necessary to achieving the objectives of AEPA, and thus did not 

impair the Respondents' rights as little ·as possible".48 

45. Having found a s. l l(h) violation, the Court of Appeal found it unnecessary to . 

consider whether there was breach of s. 7 of the Charter.49 

46. The Court of Appeal dismissed the Attorney General of Canada's appeal and 

concluded that "[t]he retrospective legislative lengthening of the time spent in jail by the 

respondents by delaying their eligibility for parole violates their rights not to be 

'punished again' for their offences, contrary to s. l l(h) of the Charter, and the violation 

is not a reasonable limit for the purpose of s. 1 ".so 

47. The Court of Appeal also gave reasons for deciding not to stay the declaration of 

invalidity, finding that for many offenders, including the Respondents, "the declaration of 

invalidity would have no impact if its effectiveness was further postponed, rendering 

these proceedings moot". 51 

47 AR vol. I, p. 117, BCCA Judgment,-para. 58; R. v. Rodgers, 2006 SCC 15, [2006) 1 S.C.R. 554 at para. 
62 
48 AR vol. I, p. 119, BCCA Judgment, para. 65 
49 AR vol. I, p. 119, BCCA Judgment, para. 67 
50 AR vol. I, p. 120, BCCA Judgment, para. 71 
51 AR vol. I, p. 120, BCCA Judgment, para. 70 
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PART II - QUESTIONS IN ISSUE 

48. Justice Abella has stated the following Constitutional Questions:52 

I. Does s. I 0(1) of the Abolition of Early Parole Act, S.C. 2011, c. 11, to 
the extent that it applies to offenders sentenced before the Abolition of 
Early Parole Act came into force on March 28, 2011, infringes. 1 l(h) of 
the Canadian Charter of Rights and Freedoms? 

2. If so, is the infringement a reasonable limit prescribed by law as can be 
demonstrably justified in a free and democratic society under s. 1 of the 
Canadian Charter of Rights and Freedoms? 

3. Does s. 10(1) of the Abolition of Early Parole Act, S.C. 2011, c. 11, to 
the extent that it applies to offenders sentenced before the Abolition of 
Early Parole Act came into force on March 28, 2011, infringes. 7 of the 
Canadian Charter of Rights and Freedoms? 

4. If so, is the infringement a reasonable limit prescribed by law as can be 
demonstrably justified in a free and democratic society under s. 1 of the 
Canadian Charter of Rights and Freedoms? 

PART Ill- STATEMENT OF ARGUMENT 

A. INTRODUCTION: TRANSITIONAL PROVISION IS CONSTITUTIONAL 

49. The transitional provision applying APR's repeal to offenders already sentenced is 

aimed at ensuring the immediate and near universal effect of reforms being made to a 

failed conditional release decision-making process. The overall goals of the section are 

to begin immediately better preparing offenders for release and better protecting the 

public, thereby immediately enhancing confidence in the justice system. The transitional 

provision is not intended to punish those offenders again or to add to their punishment, 

nor does it have that effect. The transitional provision complies with both ss. 1 l(h) and 7 

of the Charter. 

50. The judgment at issue deals almost exclusively with pure questions of law. As 

such, it is not entitled to any deference on appeal. 53 The Court of Appeal erred in law 

52 Order Stating Constitutional Question, Appellant's Factum, p. 83, AR vol. II, p. 162 
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when it found that the transitional provision violated s. 1 l(h) of the Charter to the extent 

that it applied APR's repeal to offenders already_ sentenced. Altematively; it erred in law 

by finding that the transitional provision was not justified under s. 1 and, in the further 

alternative, erred in granting an overly broad remedy. 

B. COMPLIANCE WITH SECTION ll(h) 

51. The transitional provision does not violate the s. 11 (h) right, "if finally found guilty 

and punished for the offence, not to be tried or punished for it again". The transitional 
, 

provision is not a second proceeding in respect of the offence, as the double jeopardy 

protection requires. Nor is it punishment, which this Court has defined as "part of the 

arsenal of sanctions to which an accused may be liable in respect of a particular offence 

and ... one imposed in furtherance of the purpose and principles of sentencing".54 It is a 

distortion of the words in s. 11 (h) to find that applying conditional release reforms to 

offenders already sentenced punishes those offenders again. 

1) Purpose of s. ll(h) not engaged 

52. The purpose of s. ll(h) of the Charter is limited: it protects against double 

jeopardy, 55 which implies the duplication of proceedings in the nature of a criminal 

charge in respect of the same matter. APR's repeal is a legislative measure, not a 

proceeding in the nature of a criminal charge, and it did not have a punitive purpose or 

effect. It does not involve double jeopardy. Section l l(h) provides as follows: 

Proceedings in criminal and 
penal matters 

11. Any person charged with an 
offence has the right 

(h) if finally acquitted of the 
offence, not to be tried for it again 
and, if finally found guilty and 
punished for the offence, not to be 

· Affaires criminelles et penales 

11. Tout inculpe a le droit : 

h) d'une part de ne pas etre juge 
de nouveau pour une infraction 
dont il a ete definitivement 
acquitte, d'autre part de ne pas 
etre juge ni puni de nouveau pour 
une infraction dont il a ete 
definitivement declare coupable 

53 Housen V. Nikolaisen, 2002 sec 33, (2002) 2 S.C.R. 235 at paras. 8-9; Dunsmuir V. New Brunswick, 
2008 SCC 9, [2008) 1 S.C.R. 190 at para. 50 
54 Rodgers, supra note 4 7 at para. 63 
55 Peter W. Hogg, Constitutional Law of Canada, 5th ed., looseleaf (Toronto: Carswell, 2007) at 5 l .9(a) 
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tried or punished for it again; ... et puni; 

53. This Court has consistently cautioned against "overshooting the actual purpose of" 

the right or freedom in question" and emphasized that "[t]he purpose of a right must 

always be the dominant concern in its interpretation; generosity of interpretation is 

subordinate to and constrained by that purpose". 56 

54. Extending the Charter's double jeopardy protection to apply in this case would 

significantly depart from the historical roots of double jeopardy and s. ll(h), the 

interpretation of that section's protection, and the manner in which foreign jurisdictions 

interpret constitutional guarantees against double jeopardy. 

a) Historical roots of double jeopardy ands. 11 (h) 

55. The rule against double jeopardy is "as old as the common law itself' and is 

grounded in "the deep social instinct" that it is "the supreme invasion of the rights of an 

individual to subject him by the physical power of the community to a test which may 

mean the loss of his liberty or his life" and in the "basic repugnance against the repeated 

exercise of that power on the same facts unless for strong reasons of public policy".57 

The rule also instils confidence in the proceedings of the court, and conserves scarce 

judicial resources. 58 

56. Double jeopardy is a foundational aspect of Canada's criminal law.59 It animates 

more specific rules that are applied quite narrowly, including the pleas of autrefois acquit 

and autrefois convict, issue estoppel, and the rule in Kienapple against multiple 

convictions for separate charges based on the same act. 60 The Criminal Code also 

includes express provisions protecting against double jeopardy in ss. 7(6) (previous trial 

outside of Canada for offences committed on an aircraft), 12 (rule against multiple 

punishment for the same offence), and 607-610 (special pleas). 

56 R. v. Big M. Drug Mart Ltd., [1985] I S.C.R. 295 at 344; R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353 
at paras. 15-18 
57 Cullen v. The King, [1949] S.C.R. 658 at 668 
58 Martin L. Friedland, Double Jeopardy (London: Oxford UP, 1969) at 3-5 
59 R. v. Bremner, 2007 NSCA 53, 219 C.C.C. (3d) 136 at para. 22, per Cromwell J.A. (as he then was) 
60 Bremner, ibid, at paras. 24-26; R. v. Van Rassel, [1990] I S.C.R. 225 at 233; Kienapple v. R., [ 1975] I 
S.C.R. 729 at 744-755 
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57. Section 1 l(h) gives constitutional status to the rule against double jeopardy insofar 

as it protects against being tried or punished again for the same offence.: It appears to 

have been based on Article 14(7) of the United Nations International Covenant on Civil 

and Political Rights (the "/CCPR"),61 which Canada signed in 1976 and which provides 

in the relevant part that, "No one shall be liable to be tried or punished again for an 

offence for which he has already been finally convicted or acquitted ... ".62 

58. Section 1 l(h) was not, however, intended to give expression to every manifestation 

related to the rule against double jeopardy. For example, the Special Joint Committee of 

the Senate and of the House of Commons on the Constitution of Canada rejected an 

amendment that would have given constitutional protection to the rule in Kienapple.63 

Indeed, this Court held in Van Rassel that "[t]he application of s. l l(h) of the Charter 

must be determined by considering the wording of this provision", and that related 

concepts such as resjudicata and the rule in Kienapple must be considered separately.64 

b) Interpretation of s. 11 (h) 

59. Consistent with its double jeopardy purpose, this Court has recognized that section 

l l(h) aims to protect against duplication in proceedings in the nature of a criminal 

charge. Justice McLachlin (as she then was) wrote for the majority of this Court in 

Shubley that "[s]ection ll(h) provides protection against duplication fo proceedings of a 

criminal nature. It does not preclude two different proceedings, one criminal and the 

other not criminal, flowing from the same act". McLachlin J. further held that "[s]ection 

ll(h) of the Charter is directed at preventing the State from making repeated attempts to 

convict an individual. It forbids the prosecution of an accused twice for the same 

61 (Dec. 19, 1966), 999 U.N.T.S. 171, Can. T.S. 1976, No. 47 (entered into force Mar. 23, 1976, accession 
by Canada May 19, I 976) 
62 ABOA vol. III, tab 78, House of Commons Debates, 32nd Parl., I st Sess. (Oct. 6, 1980) at 3285 (Hon. 
Jean Chretien); ABOA vol. III, tab 79, Minutes of the Proceedings and Evidence of the Special Joint 
Committee of the Senate and ofthe House of Commons on the Constitution of Canada, 1980-1981, Issue 
No. 47 (Jan. 28, 1981), pp. 59-64 (E.G. Ewaschuk) 
63 Minutes of the Proceedings and Evidence of the Special Joint Committee of the Senate and of the House 
of Commons on the Constitution of Canada, 1980-1981, Issue No. 47 (Jan 28, 1981), pp. 59-64 (E.G. 
Ewaschuk) 
64 Van Rassel, supra note 60 at 233 
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offence. In order for it to be operative, there must be two proceedings or trials for the 

same offence".65 The case at bar does not involve such duplicative proceedings. 

60. This Court also emphasized the need for duplication in proceedings of a criminal 

nature in Wigglesworth. The Court rejected the argument that s. 11 should be interpreted 

broadly to include not just criminal matters but also disciplinary offences. Instead, s. 

l l(h) was engaged only if the proceeding was by its very nature a criminal proceeding, or 

if a conviction in respect of the offence may lead to a true penal consequence. A true· 

penal consequence is "imprisonment or a fine which by its magnitude would appear to be 

imposed for the purpose of redressing th~ wrong done to society at large .. . ". 66 

61. The s. 1 l(h) requirement for duplication of proceedings in the nature of a criminal 

charge is reinforced by the purpose of s. 11 in its entirety. Section 11 affords protection 

to those charged with an offence, and deals primarily with matters relating to the trial. 

Section 11 operates within its own sphere, while different protections migh~ be available 

under other sections of the Charter. Its specific language should not be ignored, and its 

words should not be twisted to extend the double jeopardy protection to post-sentence 

events that are not proceedings in the nature of a criminal charge. 67 

62. This Court has invalidated legislation for as. 1 l(h) breach only once, in Thibault, a 

case involving trial again after acquittal. The Court found that legislation allowing the 

Crown to appeal by way of trial de novo violated s. 1 l(h) because "it is just as if once the 

accused was acquitted the prosecutor filed a new information alleging the same offence 

based on the same facts", which was "precisely the type of abuse that s. 1 l(h) seeks to 

prevent". 68 The legislation at issue in that case vexed the offender twice, which cannot 

be said in the case of changes to the Respondents' post-sentence parole eligibility. 

63. In contrast, this Court has found no violation of s. ll(h) in a host of cases, 

including in circumstances alleged to constitute double punishment. For example, the 

65 R. v. Shubley, [1990] 1 S.C.R. 3 at 15, 19 
66 R. v. Wigglesworth, [1987] 2 S.C.R. 541at554-561 
67 R. v. Kalan}, [1989] 1S.C.R.1594 at 1607-1609; R. v. Vaillancourt, (1988), 43 C.C.C. (3d) 238 at 247, 
66 C.R. (3d) 66 (Ont. HCJ), appeal quashed (1989), 49 C.C.C. (3d) 544 (CA), leave dismissed (1990), 76 
C.C.C. (3d) 384n (SCC); R. v. Schmidt, [1987] l S.C.R. 500 at 518-520 
68 Corp. professionelle des medecins v. Thibault, [1988] I S.C.R. I 033 at I 044 
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requirement to submit a DNA sample based on legislation that came into force after 

conviction does not attracts. 1 l(h) protection, nor does a Crown appeal from an acquittal, 

an increase in the severity of a sentence to account for previous convictions, parallel 

pr~ceedings on criminal charges, or disciplinary charges arising from the same incident. 69 

64. Likewise, academics have agreed thats. 1 l(h) has limited scope. Martin Friedland 

has described the language of the section as "a very narrow expression of the principles 

of double jeopardy", and commented that "[t]he language of the provision will not, 

without stretching the meaning of the words, cover the rule against multiple convictions, 

the rule against unreasonably splitting a case, issue estoppel, termination before a final 

verdict, or even prosecutions for similar, although not identical, offences".70 

c) The protection against double jeopardy in 0th.er jurisdictions 

65. This Court may wish to consider guidance from jurisdictions that generally invite 

comparison with Canada,71 while at the same time being "wary of drawing too ready a 

parallel between constitutions born to different countries in different ages and in different 

circumstances". 72 Despite variations in their legal and constitutional frameworks, the 

United Nations Human Rights Committee, the European Court of Human Rights, 

England, the _United States, Australia and New Zealand have all confined double jeopardy 

to its purpose of preventing the duplication of punitive proceedings with respect to the 

same matter. 

66. Article 14(7) of the ICCPR, which appears to have been the source for s. 1 l(h) of 

the Charter, codifies the principle of double jeopardy, or ne bis in idem. The United 

Nations Human Rights Committee has defined the protection as preventing a person, 

once convicted or acquitted of a certain offence, from being brought either before the 

69 Rodgers, supra note 47 at paras. 56-65; R. v. Morgentaler, [1988] I S.C.R. 30 at 155-I 56; R. v. Angelillo, 
2006 SCC 55, [2006] 2 S.C.R. 728 at para. 24; Wigglesworth, supra note 66 at 550-561; Shubley, supra 
note 65 at 17-23 
10 M.L. Friedland (1981-1982), "Legal Rights Under the Charter", 24 Crim. L.Q. 430 at 449; see also Don 
Stuart, Charter Justice in Canadian Criminal Law, 5th ed. (Toronto: Carswell, 20 I 0), c. 6 at 464, 467 
71 United States of America v. Burns, 2001SCC7, [2001] I S.C.R. 283 at paras. 79-81, 128 
72 R. v. Rahey, [1987] 1 S.C.R. 588 at 639; see also R. v. Advance Cutting & Coring Ltd., 200 I SCC 70, 
[2001] 3 S.C.R. 209 per L'Heureux-Dube J. at para. 68 
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~ame court again or before another tribunal again for the same offence. 73 The protection 

does not apply to bar proceedings in different states, nor does it bar a new criminal trial 

under extraordinary circumstances. 74 

67. The provisions protecting against double jeopardy in the European Convention for 

the Protection of Human Rights and Fundamental Freedoms and in the New Zealand Bill 

of Rights Act are, likes. 1 l(h) of the Charter, based on Article 14(7) of the ICCPR. They 

too are aimed at prohibiting the repetition of criminal proceedings (i.e. proceedings 

relating to a criminal charge) that have been concluded by a final decision.75 

68. In England, protection against double jeopardy is a statutory and common law 

principle of interpretation that an individual is liable to be tried and punished only once 

for the same offence. It is concerned with preventing duplication in criminal proceedings 

and operates primarily through the doctrines of autrefois acquit and autrefois convict.76 

Similarly, while there is no constitutional protection against double jeopardy in Australia, 

it is considered a value underpinning the criminal law.77 England, Australian states and 

New Zealand have limited the scope of double jeopardy by statute so as to. allow re-trial 

in certain types of cases. 78 

73 United Nations Human Rights Committee, General Comment No. 32, Article 14: Right to equality before 
courts and tribunals and to a fair trial, U.N. Doc. CCPR/C/GC/32 (2007) 
74 

Manfred Nowak, U.N. Covenant on Civil and Political Rights: CCPR Commentary (Kehl am Rheim: NP 
Engel, 1993 at 272-273 
75 

ABOA vol. IV, tab 97, Protocol No. 7 to the Convention/or the Protection of Human Rights and 
Fundamental Freedoms (Nov. 22, 1984), 1525 U.N.T.S. 195, Art. 4; ABOA vol. V, tab 128, Council of 
Europe (undated), Explanatory Report to Protocol No. 7 to the Convention for the Protection of Human 
Rights and Fundamental Freedoms, at paras. 26-33 ; ABOA vol. V, tab 123, Ruotsalainen v. Finland, 
[2009] ECHR 13079/03 at para. 41; ABOA vol. V, tab 117, Mul/er-Hartburg v. Austria, [2013] ECHR 
47195/06 at para. 63; ABOA vol. V, tab I 27, Zo/otukhin v. Russia [GC], (2009] ECHR 14939/03 at para. 
107; ABOA vol. IV, tab 89, Bill of Rights Act 1990 (NZ), 1990/190; ABOA vol. IV, tab 103, Daniels v. 
Thompson, [1998] NZCA 3, [1998) 3 N.Z.L.R. 22 at 33 
76 fnte1pretation Act 1978 (UK), c. 30, s. 18; Director of Public Prosecutions v. Humphrys, (1977] A.C. I 
at pp. 15, 52; R. (on the application of Redgrave) v. Metropolitan Police Commissioner, (2003] EWCA Civ 
04 at paras. 37-42; Halsbury's Laws of England, 4th, vol. 44(1) at para 1445; Halsbury's Laws of England, 
5th, vol. 27 at para 382 
77 Pearce v. R., (1998] HCA 57, 156 A.L.R. 684 at paras. 9-1 O; Halsbury's Laws of Australia, vol. 9, paras 
130-40, 130-55. 
78 Criminal Justice Act 2003 (UK), c. 44, s. 75; Criminal Procedure and Investigations Act 1996 (UK), ss. 
54-57; in Australia, see for example, Crimes (Appeal and Review) Act 2001 (NSW), s. 101, Criminal Code 
Act 1899 (Qld.), c. 68, s. 678C; Criminal Law Consolidation Act 1935 (SA), s. 336; Criminal Procedure 
Act 2011(NZ),2011/81, SS. I51-156 
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69. In the United States, the Fifth Amendment to the Constitution provides "nor shall 

any person be subject for the same offense to be twice put in jeopardy of life or limb".79 

That provision applies to prevent successive prosecutions for the same offence after 

acquittal or convicti?n and multiple punishments for the same offence. 80 

70. In Canada and in other jurisdictions, the common thread in the rule against double 

jeopardy is the goal of preventing duplication of criminal proceedings with respect t~ the 

same matter. And, as noted earlier, 81 this Court in Van Rassel indicated that the 

application of s. 11 (h) of the Charter must be determined by its wording, which refers to 

an offender being "punished ... again". The transitional provision of the AEPA that results 

in APR's repeal applying to offenders already sentenced is not a proceeding that places 

them in jeopardy twice for the same offence. At most, it amounts to a change in the 

manner in which an existing punishment is applied. It does not constitute any new or 

further punishment that would have the effect of punishing offenders "again'', and does 

not fall within s. ll(h). rhe Court of Appeal therefore erred by overshooting the true 

purpose of s. 1 l(h). 

2) The definition of "punishment" 

71. The Court of Appeal further erred by finding that repealing APR for off enders who 

had already been sentenced was punishment, as that term is considered in analysis of 

whether s. 11 of the Charter has been violated. 

72. The most recent case from this Court interpreting the meaning of punishment in ss. 

1 l(h) and 1 l(i) of the Charter is Rodgers. While observing that the definition of the term 

"has yet to be fully explored",82 Justice Charron defined it as a consequence of conviction 

that "forms part of the arsenal of sanctions to which an accused may be liable in respect 

of a particular offence and the sanction is one imposed in furtherance of the purpose and 

principles of sentencing".83 

79 U.S. Constitution, Amendment V 
80 Monge v. California, 524 U.S. 721 (1998) at 727-729; Schiro v. Farley, 510 U.S. 222 (1994) at 229-231; 
Green v. United States, 355 U.S. 184 (1957) at 185-188 
81 Supra, ,para. 58 
82 Rodgers, supra note 47 at para. 59 
83 Rodgers, ibid. at para. 63 
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73. Rodgers also makes clear that punislunent does not necessarily encompass "every 

potential consequence of being convicted of a criminal offence, whether that consequence 

occurs at the time of sentencing or not", nor does it include every measure that might 

have effects in common with punislunent.84 

74. In the cbnditional release context, the Rodgers definition of punislunent must 

account for the following: (a) the purpose of conditional release in the criminal justice 

system is to carry out the sentences imposed by courts and prepare offenders for 

reintegration and rehabilitation in the interests of public safety rather than to punish them; 

(b) a measure must have a punitive purpose to constitute punislunent, which APR's 

repeal did not; ( c) conditional release does not change the sentence of imprisonment; and 

(d) the conditional release system needs the flexibility to apply reforms immediately to 

all offenders in order to best achieve its goals. The application of APR's repeal to 

offenders already sentenced is not punislunent again within the meaning of Rodgers. 

a) APR 's repeal did not have punishment as its purpose 

75. The Court of Appeal erred by equating the purposes of conditional release with the 

purposes of sentencing. Sentencing and conditional release are related parts of the 

criminal justice system, with distinct roles and purposes in pursuit of a .common goal of 

co'ntributing to "the maintenance of a just, peaceful and safe society". 85 

76. Imposing punislunent in the form of criminal sanctions is the domain of the courts, 

while preparing offenders for reintegration is the domain of the correctional and 

conditional release authorities. When Parliament applied the repeal of APR to offenders 

already sentenced, it did so in furtherance of the goals of rehabilitation, reintegration, 

public safety and confidence in the administration of justice. It was not for the purpose 

of punishing offenders who had already been sentenced again. 

77. Enhancing public safety by facilitating offenders' rehabilitation and preparing them 

for reintegration into society has been the purpose of Canada's conditional release regime 

since its inception 115 years ago. Indeed, when Canada's first legislated form of 

84 Rodgers, ibid. at paras. 63, 64 
85 CCRA, s. l 00; Criminal Code, s. 718 
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conditional release was introduced with the I 898 Ticket of Leave Act,86 legislators spoke 

about the desirability of giving certain inmates· the opportunity to improve themselves by 

granting release from imprisonment on supervision during their sentences. 87 Since its 

early days, the system has focused on rehabilitating offenders and helping them to make 

the transition from close confinement in an institution to absolute freedom in society.88 

78. The forms of conditional release and decision-making processes have evolved 

significantly since then, but the system continues to serve foremost as a bridge for the 

offender between the institution and society. Indeed, the significant reports dealing with 

the conditional release system since its inception have consistently emphasized that 

public safety, rehabilitation and reintegration of offenders are the goals of the conditional 

release system. 89 

79. Sentencing is distinct from conditional release. It fulfils its purposes "by imposing 

just sanctions" with one or more of the following objectives: denoundng unlawful 

conduct, deterring the offender and others from committing offences, separating 

offenders from society where necessary, assisting in rehabilitation, providing reparations 

for harm done to victims or the community, and promoting a sense of responsibility in 

offenders and acknowledgement of the harm done to victims and the community. A 

court imposing sentence must also consider aggravating and mitigating factors and ensure 

that the sentence is proportionate to the gravity of the offence and the degree of the 

86 ABOA vol. Ill, tab 71, Ticket of Leave Act (An Act to provide for the Conditional Liberation of 
Penitentiary Convicts), S.C., 62-63 Viet., c. 49 
87 ABOA vol. III, tab 72, House of Commons Debates, 8th Parl., 4th Sess. (Aug. 5, 1899) at 9600, 9604, 
9730 . 
88 ABOA vol. m, tab 73, Report of the Royal Commission to Investigate the Penal System of Canada 
(1938) at 237-243 ("Archambault Report"); ABOA vol. III, tab 74, Report of a Committee Appointed to 
Inquire into the Principles and Procedures followed in the Remission Service of the Department of Justice 
of Canada (1956) at 7 ("Fauteux Report"); ABOA vol. III, tab 75, Report of the Canadian Commission on 
Corrections (1969) at 332 ("Ouimet Report"); ABOA vol. III, tab 84, David P. Cole and Allan Manson, 
Release from Imprisonment: The Law of Sentencing, Parole and Judicial Review (Toronto: Carswell, 
1990), c. 5 at 159-167 
89 ABOA vol. III, tab 73, Archambault Report, ibid. at 240-241; ABOA vol. III, tab 74, Fauteux Report, 
ibid. at 51-54; ABOA vol. Ill, tab 75, Ouimet Report, ibid. 329-332; ABOA vol. Ill, tab 76, Report of the 
Task Force on Release of Inmates (1972) at 55-57 ("Hugessen Report"); ABOA vol. Ill, tab 77, Parole in 
Canada: Report of the Standing Senate Committee on Legal and Constitutional Affairs (J 974) at 15-16, 35-
45 ("Goldenberg Report"); Daubney Report, supra, note 20 at 129, 185-193; AR vol. IV, tab 2E, pp. 17-21, 
Sub-Committee Report; AR vol. V, tab 2H, pp. vii, ix, 13-16, I 08-114, Sampson Report; see also ABOA 
vol. III, tab 58, R. v. Zinck, 2003 SCC 6, [2003] I S.C.R. 41 at para. I 9 
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offender's responsibility.90 Those are the purposes and principles of sentencing that this 

Court referred to in Rodgers. 

80. The correctional system fulfils its purposes by carrying out the sentences imposed 

by the courts.91 Unlike sentencing, conditional release is not concerned with sanctions, 

denunciation, deterrence or reparations for harm done. Instead, it contributes to a just, 

peaceful and safe society "by means of decisions on the timing and conditions of release 

that will best facilitate the rehabilitation of offenders and their reintegration into the 

community as law-abiding citizens".92 

8 I . In sum, while sentencing courts and conditional release authorities operate within 

related systems, their roles are distinct. The role of sentencing courts is to sanction their 

past criminal acts, while the role of the conditional release system is to prepare offenders 

for their future reintegration into the community. The Court of Appeal therefore erred by 

equating the purposes and principles of sentencing with those of conditional release and 

finding that APR's repeal constitutes punishment. 

b) Punishment requires.a punitive purpose 

82. The Court of Appeal further erred by finding that APR's repeal constituted 

punishment despite not having found a punitive purpose.93 

83. Courts have consistently applied the requirement that a measure must be punitive in 

its purpose in order to constitute punishment under s. 11 of the Charter. In Rodgers, a 

court order requiring an offender to provide a DNA sample lacked a punitive purpose. It 

was a consequence of conviction, but it was no more a sanction than the taking of a 

photograph or fingerprints, and the potential for effects in common with punishment, 

such as deterrence and stigma, did not make the measure punitive. 94 Courts of appeal 

across Canada have also required that a measure be punitive in its purpose to constitute 

punishment under the Charter, for example: 

9° Criminal Code, ss. 718, 718 . l 
91 CCRA, s. 3(a) 
92 CCRA, s. 100 
93 AR vol. I, p. 117, BCCA Reasons, at para. 56 
94 Rodgers, supra note 47 at paras. 64, 65 
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(a) The requirement of registration in a sex-offender registry was found not to be 

punitive because the creation of the registry had as a legitimate and non-punitive 

goal the efficient investigation of crime and conservation of scarce investigative 

resources;95 

(b) Geographic restrictions on a person likely to commit an offence against 

children were not punishment because their purpose was to prevent crime, not 

punish it;96 

( c) Deportation consequent on conviction was not a punishment because it was 

concerned with the protection of society and not penal consequences.97 

84. APR's repeal was consistent with the non-punitive purposes of the conditional 

release system. As set out. above,98 APR was introduced not to alleviate the punishment 

of those eligible for it, but because correctional policy at the time was to focus resources 

on violent offenders. When it became clear that APR had not achieved its goals and was 

not as successful as normal parole· at preparing offenders for release, Parliament repealed 

it. The purposes of the repeal were to improve offenders' rehabilitation and reintegration 

prospects in the interest of public safety, and to enhance confidence in the administration 

of justice. Applying the repeal immediately and uniformly to all offenders, including 

those already sentenced but not yet released, had the same non-punitive purpose. 

85. The Rodgers analysis therefore required the Court of Appeal to consider the non

punitive purposes of the transitional provision, and it erred by concluding that purpose 

was irrelevant. 

95 R. v. Cross, 2006 NSCA 30, 205 C.C.C. (3d) 289; R. v. S.S.C., 2008 BCCA 262, 234 C.C.C. (3d) 365; 
P.S.C. v. British Columbia (A.G.), 2007 BCSC 895, 222 C.C.C. (3d) 230; R. v. Dyck, 2008 ONCA 309, 
(2008) 90 OR (3d) 409; R. v. Warren, 2010 ABCA 133, 254 C.C.C. (3d) 264 
96 R. v. Budreo, (2000), O.R. (3d) 481, 142 C.C.C. (3d) 225 at paras. 24-34 (Ont. C.A.), leave to appeal 
ref'd (2000) 81 C.R.R. (2d) 376, [2000] S.C.C.A. No. 542 
97 Hurd v. Canada (ME.I.), [1989] 2 F.C. 594 (C.A.) 
98 Supra, paras. 15, 17 
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c) APR's repeal did not increase offenders' punishment 

86. Applying APR's repeal to offenders already sentenced did not change or lengthen 

their sentences, and it did not increase their punishment. Contr.ary to the judgments 

below, APR's repeal is fundamentally different in purpose and effect from an order of a 

sentencing judge imposing a period of delayed parole eligibility as part of the sentence of 

imprisonment. 

87. Two basic and uncontroversial principles of law reflect the reality of conditional 

release reforms not changing the sentence of imprisonment. First, a grant of parole 

represents a change in the conditions under which a sentence must be served, but not a 

reduction of the sentence itself. Even though the conditions of incarceration are subject 

to change through a grant of parole, the offender's sentence continues in full effect.99 

' 
Second, a sentencing judge is not to consider the time at which an offender will become 

eligible for parole under the CCRA. 100 Parole eligibility under the CCRA .forms no part of 

the offender's punishment on sentencing. 

88. Contrary to the analysis of both courts below, the Crilr}inal Code power of 

sentencing judges to increase the period of parole ineligibility as punishment for some 

offences cannot be equated with the application of APR's repeal to offenders already 

sentenced. Unlike delayed parole eligibility imposed by a sentencing court, APR's repeal 

did not increase the punishment imposed by the sentencing court. 

89. Delayed parole eligibility under the Criminal Code is for the · express purpose 6f 

imposing a sanction on an individual offender. 101 Sections 743.6 and 745.4 of the 

Criminal Code allow the sentencing judge to delay full parole eligibility in order to 

achieve a fit sentence that punishes the offender. 102 The emphasis on punishment is clear 

from the text of s. 743.6, subsection (2) of which provides that "the paramount principles 

which are to guide the court under this section are denunciation and specific or general 

99 R. v. M(C. A.), [1996] I S.C.R. 500 at paras. 60, 62; Zinck, supra note 89 at para. 20; CCRA, s. 128(1) 
100 R. v. Wust, 2000 SCC 18, (2000] I S.C.R. 455 at para. 24; Zinck, ibid, at para. 18; AR vol. I, pp. 115-
116, BCCA Reasons, at para. 52 
101 Zinck, ibid, at para. 31 
102 R. v. Shropshire, ( 1995] 4 S.C.R. 227 at para. 23 ; Zinck, ibid, at para. 20 
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deterrence, with rehabilitation of the offender, in all cases, being subordinate to those 

paramount principles". 

90. Just as they have different purposes, the Criminal Code power and APR's repeal 

have different effects. Sentencing judges have no power to define the test for release on 

parole or the procedures for considering CCRA parole applications. Those are purely 

aspects of sentence management and squarely within the domain of the conditional 

release system. The AEPA's repeal of those measures was not a sanction and cannot b~ 

equated with sentencing judges' powers under the Criminal Code. 

91. As this Court held in Chaisson, Parliament's decision to place the power to increase 

parole eligibility as part of a sentence in the Criminal Code rather than in the CCRA 

should not be ignored. 103 The Court of Appeal erred by equating the two regimes. · 

,. 
d) Conditional release system must be flexible 

92. The Rodgers analysis of what it means to be "punished ... again" must allow the 

conditional release system the flexibility to respond through timely reforms to experience 

and changing circumstances. A definition of punislunent that vests a right to the 

conditional release system in place at the time an offender is sentenced would be contrary 

to this Court's jurisprudence and would undermine public safety. 

93. In Cunningham, this Court recognized that "our system of justice has always 

permitted correctional authorities to make appropriate changes in how a sentence is 

served, whether the changes relate to place, conditions, training facilities or treatment". 

New approaches in correctional law may be introduced from time to time by legislation, 

and it is acceptable that they may change the conditions in which some prisoners in the 

system serve their sentences. 104 

94. This Court echoed that sentiment more recently in May, emphasizing "the need for 

punctual reforms in correctional law". 105 Similarly, in M (C.A.}, Chief Justice Lamer 

described the parole system as a "regime by which the conditions of incarceration of a 

103 R. v. Chaisson, [1995] 2 S.C.R. 1118 at 1124-1125 
104 Cunningham v. Canada, [1993] 2 S.C.R. 143 at 152-153 
105 May v. Ferndale, 2005 SCC 82, [2005] 3 S.C.R. 809 at para. 82 
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sentence could be altered by subsequent executive review rather than a regime by which 

the sentence itself could be reduced" (emphasis in original). 106 

95. Consistent with the recognition that the conditional release system must be capable 

of timely refonn, the Federal Court and the Ontario Superior Court of Justice have held 

that amendments to parole legislation after an offence was committed but before the 

offender was sentenced were not punishment but rather sentence management.107 

96. APR's repeal and its application to offenders already sentenced was a necessary 

and punctual reform to the conditional release system. Parliament responded to evidence 

that APR was not helping offenders to reintegrate safely into society arid that it was 

undermining confidence in the justice system. The meaning of punishment under s. 11 

should not hinder Parliament's ability to imple.ment reforms in an effort to better achieve 

conditional release goals . . 

97. In summary, applying APR's repeal to offenders already sentenced does not place 

the Respondents in double jeopardy and therefore does not violate their rights under s. 

1 l(h). It is a valid exercise of Parliament's power to refonn the conditional release 

system in the interest of promoting public safety and enhancing public confidence in the 

administration of justice. 

C. COMPLIANCE WITH SECTION 7 

98. Applying APR's repeal to offenders already sentenced does not violates. 7 of the 

Charter. Although the Respondents raised s. 7 below, neither court addressed it. 

99. The Respondents are unable to meet the burden of establishing (1) a deprivation 

of life, liberty or security of the person, and (2) the breach of a principle of fundamental 

justice. 108 Abolishing the privilege of APR for those already sentenced does not engage 

106 M (C.A.), supra note 99 at para 57 
107 Berenstein v. Canada (National Parole Board), (1996) 111 F.T.R. 231 (T.D.), at paras. 8-19; cited with 
approval in Sowa v. Canada (National Parole Board), 2000 BCCA 558, 143 B.C.A.C. 223 at para. 27; 
Caruana v. Bath Institution (2002), 48 C.R. (5th) 285, [2002) 0.1.C. 21 (SCJ) at paras. 6-9; see contra 
Abel v. Edmonton Institution for Women, 2000 ABQB 851, 149 C.C.C. (3d) 401 at para. 16 
108 Canadian Foundation for Children, Youth and the law v. Canada (A.G.), 2004 SCC 4, (2004] I S.C.R . 

. 76 at para. 3 
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the liberty interest, and even if it does, there is no principle of fundamental justice 

precluding Parliament from applying reform of the APR regime to offenders already 

sentenced. 

1) Liberty interest not engaged 

I 00. APR was a parole review mechanism operating as an exception to the normal 

parole rules in the CCRA; it was not a constitutionally protected right that engaged the 

liberty intere.st protected by s. 7 of the Charter. The boundaries of the right to liberty are 

defined by the context in which the right is asserted,. 109 In this case, the right is asserted 

by offenders whose liberty is necessarily restrained by the fact that they were sentenced 

to imprisonment. 

101. When determining whether the liberty interest is engaged, a court must ask 

whether a deprivati.on of liberty has been established and, if so, whether it is sufficiently 

serious to attract Charter protection. 110 The Respondents fail to satisfy both criteria. 

APR, like normal parole, was a privilege and "not a right to which all prison inmates are 

entitled". 111 APR was even more clearly a privilege, since it operated as an exception to 

the normal rules. The Respondents, like all other offenders, continue after APR's repeal 

to have access to the normal parole system. As this Court held in Cunningham, 

"qualification of a prisoner's expectation of liberty does not necessarily bring the matter 

within the purview of s. 7 of the Charter". 112 

102. This case is not like others in which this Court found that s. 7 was engaged in 

circumstances relating to conditional release. In Cunningham, the offender expected to 

be automatically released on mandatory supervision, which was described as a right, not 

as a privilege. The expectation was qualified when the Board .found that he would likely 

commit an offence causing death or violence before the expiration of his sentence, and 

109 R. v. R.J.S. , [1995) 1 S.C.R. 451 at para. 97 
11° Cunningham, supra note 104 at 148 
111 Mitchell v. The Queen, [1976) 2 SCR 570 at 593; Lopez v. Canada (National Parole Board), 2001 
BCCA z42, 161 C.C.C. (3d) 298 at para. 32; Berenstein, supra note 107 at para. 18 (TD); Cooper v. 
Canada (A.G.), 200 I FCT 1329, 215 F.T.R. 8 at paras. 14-I 5, afrd without deciding this point 2002 FCA 
374, 295 N.R. 184 at para. 6, leave ref'd 101 C.R.R. (2d) 375, [2003) S.C.C.A. No 72 (QL); Pearce v. 
Canada (A.G.), 2012 FC 923 at 44, appeal discontinued as moot, January 16, 2013, FCA file no. A-391 -12 
112 Cunningham, supra note 104 at 151 
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ordered that he be held until the expiration of his sentence, subject only to annual 

reviews. 113 In Gamble, the offender was sentenced under the wrong provision of the 

Criminal Code. The period of parole ineligibility in the sentence of imprisonment meant 

that she would be deprived unlawfully of the hope of being considered for parole for 13 

more years, which the Court described as "quite considerable". 114 

103. Qualitatively and quantitatively, the effect of APR's repeal on offenders cannot be 

compared to the circumstances in Cunningham or Gamble. There is a spectrum of liberty 

interests, 115 and while those cases are toward the high end of that spectrum, APR's repeal 

is at the low end. Section 7 is therefore not engaged. 

2) Any deprivation accords with the principles of fundamental justice 

104. Even if the post-sentence repeal of APR does intrude significantly enough on the 

Respondents' liberty interests to engage the Charter, it does not cause a. breach that is 

inconsistent with any known legal principle of fundamental justice. 

105. A principle of fundamental justice must satisfy three criteria: it must be a legal 

principle, not a matter of policy; there must be a consensus that the principle is "vital or 

fundamental to our societal notions of justice"; and it must be capable of being identified 

with some precision and applied to situations in a manner which yields an understandable 

result. 116 

106. The requirements of fundamental justice vary according to the context in which 

they are invoked and may be affected by the "special problem to which the scheme is 

directed". 117 The context in correctional release legislation is public safety through 

rehabilitation and reintegration of offenders, as well as confidence in the administration 

of justice. 

113 Cunningham, supra note I 04 at 150-151 
114 R. v. Gamble, [ 1988) 2 SCR 595 at 644 
115 Cunningham, supra note I 04 at 149 
116 Reference re: Section 94(2) of the Motor Vehicle Act, [1985) 2 S.C.R. 486 at 503,512; Rodriguez v. 
British Columbia, [1993) 3 S.C.R. 519 at 590-591; R. v. Malmo-Levine; R. v. Caine, 2003 SCC 74, [2003) 
3 S.C.R. 571 at para. 113; Canadian Foundation/or Children, Youth and the Law, supra note lat para. 8; 
R. v. D.B., 2008 SCC 25, [2008] 2 S.C.R. 3 at para. 46 
117 Winko v. British Columbia (Forensic Psychiatric Institute), [1999) 2 S.C.R. 625 at paras. 65-66 
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107. The principles of fundamental justice do not preclude Parliament from reforming 

the conditional release system in a manner that may result in offenders spending a greater 

portion of their sentence incarcerated before being released on parole. No such principle 

has been jurisprudentially accepted to date, nor does it merit acceptance now. Such a 

principle would be contrary to this Court's judgments recognizing the need for flexibility 

in the correctional release system, inconsistent with the public safety purposes of 

conditional release, and out of step with the approach in jurisdictions that invite 

comparison with Canada. 

a) Post-sentence parole reform consistent with fundamental justice 

108. In the Court of Appeal, the Respondents argued that the principle of fundamental 

justice at stake was that an accused must be tried and punished under the law in force at 

the time the offence was committed and that punitive legislation cannot have a 

retrospective effect on an offender. There is no dispute that such principles exist, but 

they have no application in the present case. As set out in detaH aboye in the s. 1 l (h) 

context, 118 APR's repeal does not punish offenders. The same analysis applies with 

equal for~e when determining what counts as punislunent as a matter of fundamental 

justice under s. 7 of the Charter. 

I 09. To establish a s. 7 violation, the Respondents must show that it is a principle vital 

to our legal system that offenders have a right to the parole eligibility rules in the CCRA 

at the time of their sentence, and that Parliament cannot reform conditional release laws 

in a way that would result in their spending a greater portion of their sentence 

incarcerated before being released on parole. Canadian law offers no support for such a 

pri~ciple. Instead, as set out above, 119 our legal system recognizes the importance of 

timely reforms to the corrections and conditional release system. As this Court held in 

Cunningham, "[a] change in the manner in which a sentence is served, whether it be 

favourable or unfavourable to the prisoner, is not, in itself, contrary to any principle of 

fundamental justice". 120 

118 Supra, paras. 71-96 
119 Supra, paras. 92-96 
12° Cunning am, supra note 104 at 152 
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110. This Court in Cunningham, along with the Ontario Court of Appeal, the Federal 

Court of Appeal and the Federal Court have each rejected the argument that post

sentence reforms to parole legislation violate the principles of fundamental justice. Such 

reforms did not impose additional punishment but only changed the conditions under 

which the sentence was served. 121 

111. The recognition of a principle of fundamental justice that precludes immediate 

implementation of corrections and conditional release refo1ms for those already 

sentenced would undermine public safety. The principles of fundamental justice are 

concerned not only with the interest of the person who claims his or her liberty has been 

limited, but also with the protection of society. 122 Even though striking the right balance 

is not itself a principle of fundamental justice, the interests of society are relevant in 

elucidating a principle of fundamental justice. 123 

112. The interests of society tilt against inflexible conditional release legislation, as 

illustrated by the reasons underlying APR's repeal and its application to offenders already 

sentenced. Offenders released on APR had less motivation to complete their correctional 

plans, those released on APR full parole had lower success rates and were more likely to 

have their parole revoked than those released on normal full parole, the Board was unable 

to engage in a comprehensive assessment of their risk of reoffending, and the public was 

losing confidence in the justice system. 124 Parliament was able to respond to those 

concerns by implementing APR's repeal immediately. No principle of fundamental 

justice prevented it from doing so. 

113. Requiring that conditional release eligibility rules remain constant throughout an 

offender's sentence would also be contrary to the well established rule that, except in the 

criminal law, there is no requirement of legislative prospectivity, even though 

121 Cunningham, supra note 104at'152; Evans v. Canada (A.G.) (1986) I 8 OAC 236, 30 C.C.C. (3d) 313 at 
316 (CA); Tessier v. Canada (A.G.), 2004 FC 775, 254 F.T.R. 111 at paras 18-19 
122 Cunningham, supra note I 04, at paras. I 51-152 
123 Malmo-Levine, supra note 116 at paras. 96-99 
124 Supra, paras. 21-25; see also AR vol. VI, tab 21, pp. 8-13, Public Safety Canada, "Accelerated Parole 
Review: Statistical Data and Past Reviews"; AR vol. I, p. 19, BCCAReasons at para. 54; AR vol. II, pp. 
145-146, BCCA Stay Reasons at paras. 28-29 
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overturning settled expectations can sometimes be perceived as unjust. 125 As this Court 

held in Dikranian, "[t]he mere possibility of availing oneself of a specific statute is not a 

basis for arguing that a vested right exists". 126 And, as this Court confirmed in 

Medovarski, transitional provisions exist 'to ensure individuals are not left in legal limbo 

but do not guarantee an equitable outcome. 127 

114. The Respondents therefore cannot show that this case engages any recognized 

principle of fundamental justice, nor does this case call for the Court to depart from its 

previous jurisprudence and recognize a new principle of fundamental justice. Doing so 

would l.lndermine the public interest in a correctional and conditional release system that 

is able to respond to changing experience and priorities in the interest of better protecting 

society. 

b) Foreign and international authorities support Appellant's position 

115. Recognizing a new principle of fundamental justice that requires conditional 

release to remain static throughout an offender's sentence would also be contrary to the 

experience of relevant foreign and international authorities. Jurisdictions that are 

comparable to Canada have recognized the need for flexibility· to implement sentence 

management reforms and have concluded that post-sentence correctional release reforms 

are permissible even if they may affect offenders' expectations of release. 

116. The House of Lords has held that post-sentence changes to parole policy did not 

constitute punislunent. In Findlay, offenders sentenced before a policy change affecting 

parole eligibility had no legitimate expectation that the policy in place at the time of 

sentence would continue in force. The House of Lords reasoned that "[t]he sentence of 

the court is in law the punislunent", and any disappointment in the prisoner's expectation 

based on a previous parole policy, distressing though it might be, was not in law a 

punislunent. 128 

125 British Columbia v. Imperial Tobacco Canada Ltd., 2005 SCC 49, [2005] 2 S.C.R. 473 at paras. 69-72; 
Gustavson Drilling (!964) Ltd. v. Minister of National Revenue, [1977] 1 S.C.R. 271 at 282; 
126 Dikranian v. Quebec (A.G.), 2005 SCC 73, (2005] 3 S.C.R. 530 at para. 39 
127 Medovarskiv. Canada (MC.I.), 2005 SCC 51, (2005] 2 S.C.R. 539 at para. 17 
128 Findlay v. Secretary of State for the Home Department and others, (1984] 3 All E.R. 801 at 829-830 
(HL ), aft' g [I 984] 3 All E.R. 80 I at 812, 819 (CA); see also R. v. Secretary of State for the Home 
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117. The British courts distinguish between eligibility for release as a sentence 

management measure and eligibility for release under a tariff, which forms part of the 

sentenc~ of imprisonment and is therefore punitive. The power of the Home Secretary to 

increase the period of the tariff was at issue in Pierson, a House of Lords decision cited 

by the Application Judge.129 The Home Secretary's power is analogous to a Canadian 

trial judge's decision extending the period of parole ineligibility under the Criminal Code. 

There was no question in that case that the measure was punitive, so it is relevant here 

only to demonstrate that British courts do not equate parole eligibility as part of a 

sentence of imprisonment with subsequent parole eligibility as part of sentence 

management. 

118. Likewise, the notion of penalty under Article 7 of the European Convention for the 

Protection of Human Rights and Fundamental Freedoms 130 (analogous to s. 11 (i) of the 

Charter) does not include changes to conditional release or parole. The European Court 

of Human Rights has h~ld repeatedly that where the nature and purpose of a measure 

relates to a change in a regime for early release, it does not form part of the "penalty" ,, 
within the meaning of Article 7. 131 

119. New Zealand authority also supports the view that changes to release eligibility as 

a matter of sentence management are not punislunent and therefore do not contravene the 

principles of fundamental justice. In Fulcher and Morgan, a majority of the New 

Zealand Court of Appeal held that conditional release reforms did not breach any 

Department and another, ex parte Hargreaves and others, [ 1997] I All E.R. 397 at 409-410, 415 (CA); R. 
(on the application of Robinson) v. Secretary of State for Justice, [2010] EWCA Civ 848 at paras. 22-27, 
pennission to appeal refused Feb. 6, 2012, UKSC 20 I 1/0219, www.supremecourt.gov.uk/news/permission
to-appeal.html 
129 AR vol. I, p. 87, BCSC Reasons at para I 08; Pierson v. Secretary of State for the Home Department, 
(1997] 3 All E.R. 577 (HL) 
130 ABOA vol. JV, tab 96, (Nov. 4, 1950), 213 U.N.T.S. 221 
131 ABOA vol. JV, tab I I 0, Hogben v. United Kingdom, ( 1986), No. 11653/85, 45 Eur. Commission. H.R. 
D.R. 231 at 236, para. 4; ABOA vol. IV, tab I 08, Grava v. Italy (2003), No. 43522/98 at para. 51; ABOA 
vol. V, tab· 125, Uttley v. the United Kingdom, (2005), No. 36946/03 at 8; ABOA vol. V, tab 114, M v. 
Germany (2009), No. 19359/04 at paras. 120-121; ABOA, vol. IV, tab 112, Kafkaris v Cyprus (2008), 
No. 21906/04 at para. 142; ABOA vol. IV, tab 111 , Hosein v. United Kingdom (J 996), No. 26293/95 at 3; · 
see also R. (on the application of Robinson), supra note 128 at paras. 25-3 I 
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principle against retrospective penalty because what they altered was part of the 

management of the offenders' sentences, not part of their sentences of imprisonment. 132 

120. The United States Supreme Court has both invalidated and upheld post-sentence 

release reforms under the ex post facto clause of the United States Constitution, which 

prohibits retroactive punishment. 133 The Application Judge cited these cases, 134 but 

because of the different constitutional provisions and release regimes at issue, American 

jurisprudence offers necessarily limited guidance. In Weaver, the change to gain time 

credits had the effect of lengthening offenders' sentences, which contrasts with Canada 

where delayed parole eligibility under the CCRA does not lengthen the sentence of 

imprisonment. It was also important for the Weaver Court that eligibility for reduced 

imprisonment is a significant factor in plea bargaining and the judge's calculation of the · 

sentence to be imposed, an approach Canadian courts have soundly rejected. 135 In Lynce, 

the purpose of the scheme was irrelevant, 136 which is contrary to the law that has 

developed in Canada. 137 

121. In Morales and Garner, the United States Supreme Court considered measures 

le~gthening the interval between proceedings to reconsider inmates for release on parole 

and found that they did not violate the ex post facto clause because they did not create a 

significant risk of prolonging the offenders' incarceration. The Court emphasized that 

the ex post facto clause should not be employed for "the micromanagement of an endless 

array of legislative amendments to parole and sentencing procedures" and that states 

"must have due flexibility in formulating parole procedures and addressing problems 

associated with confinement and release". The Court is concerned not with whether a 

132 Fulcher v. Parole Board (1997), 15 CRNZ 222 at 227, 231-232, 234-244 (CA); Morgan v. 
Superintendent, Rimutaka Prison (2005), CA I 7/05 at paras. 13-30, aft'd [2005] NZSC 26 
133 lynce v. Mathis, 5 I 9 U.S. 433 (1997); Weaver v. ·Graham (Governor of Florida), 450 U.S. 24 ( 1981 ); 
California Department o[Corrections v. Morales, 514 U.S. 499 (1995); Garner v. Jones, 529 U.S. 244 
(2000); U.S. Constitution, Article I, section 9, clause 3 
134 AR vol. I, p. 87, 13CSC Reasons at paras 108-109 
135 Weaver, supra note 133 at 26-27, 32-33; Supra, para. 87 
136 Lynce, supra note 133 at 443-446; 
137 Supra, paras. 83-85 
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legislative change produces "some ambiguous sort of 'disadvantage"' but on whether it 

increases the penalty by which a crime is punishable. 138 

122. At the international level, the United Nations Human Rights Committee found that 

a Canadian conditional release measure was not a penalty under Article 15(1) of the 

ICCP R which, like s. 11 (i) of the Charter, prevents a heavier penalty from being imposed 

than the one that was applicable when the offence was committed. Instead, mandatory 

supervision was "social assistance intended to provide for the rehabilitation of the 

convicted person, in his own interest". 139 

123. On the whole, neither Canadian, nor international, nor foreign jurisprudence 

supports the existence of a principle of fundamental justice precluding Parliament from 

applying the repeal of APR to offenders already sentenced. The Respondents' claims 

under s. 7 of the Charter should , therefore be rejected because they have failed to 

establish a deprivation of their liberty and they have failed to establish that any 

deprivation is contrary to the principles of fundamental justice. 

D. ANY VIOLATION IS JUSTIFIED BY SECTION 1 

124. While the Attorney General of Canada argues that ss. 7 and l l(h) are not breached, 

should this Court conclude otherwise, any infringement is demonstrably justified. 

125. A violation of a Charter right is justified where the infringing statute has a pressing 

and substantial objective and the means used to achieve it are proportional to the · 

objective. Section 1 must be applied in a flexible manner having regard to the policy 

considerations inherent in the factual and social context of each case. 140 To satisfy the 

requirements of proportionality the state must demonstrate that: (a) the means chosen is 

rationally connected to the objective; (b) the means minimally impairs Charter protected 

138 Garner, supra note 133 at 249-252, 255; Morales, supra note 133 at 506 (note 3), 508 
139 A.R.S. v. Canada, UNHRC, Communication. No. 91 / 1981 (1981) at para. 5.3 
140 RJR-MacDonald Inc v. Canada (Attorney General) , (1995) 3 S.C.R. 199 at para 132 
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rights; and ( c) the deleterious effects of the measure on protected rights do not outweigh 

the public benefit of the measure. 141 

126. Applying APR's repeal to offenders already sentenced serves the pressing and 

substantial objectives of the AEPA as a whole: improving public safety by repealing, with 

immediate effect, a regime that had proven ineffective in protecting society, facilitating 

offenders' rehabilitation and reintegration, and promoting and maintaining confidence in 

the administration of justice. 142 This Court recently recognized that maintaining 

confidence in the justice syst~m is a pressing and substantial objective. 143 

127. The Court of Appeal erred by artificially distinguishing between the objectives of 

the transitional provision and of the AEPA more generally. 144 While it is true that the 

objective relevant to the s. 1 analysis is the infringing measure itself, the objective of a 

transitional provision cannot be assessed in isolation from the legislation it exists to 

implement. Transitional provisions are inextricably connected to the substantive law they 

serve to clarify. 145 

128. The sentence management objectives of the transitional provision were rationally 

connected to applying APR's repeal to all offenders, including those already sentenced. 

Since offenders released under .the APR process were more likely to breach their parole 

conditions and re-offend, it would be rational to subject all offenders to the normal parole 

rules. 

129. Even if the AEP A's application to offenders already sentenced limits their s. 7 or s. 

11 (h) rights, the limit lies at the outer edges of the core values that these Charter rights 

protect and any impairment is as minimal as possible to achieve Parliament's 

objectives. 146 The abolition of APR for offenders already sentenced does not add to the 

141 R. v. Oakes, [1986) 1S.C.R. 103 at 138-140; Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 
37, [2009) 2 S.C.R. 567, at paras. 53, 62, 66, 72-78 and 100-103; Ruby v. Canada (Solicitor General), 2002 
SCC 75, [2002) 4 S.C.R. 3, at para. 54 
142 Supra, paras. 20-27 
143 Canadian Broadcasting Corp. v. Canada (A.G.) , 2011SCC2, (2011] I S.C.R. 19 at para. 69 
144 AR vol. I, p. 118-119, BCCA Reasons at paras. 64-65 
145 RJR-MacDonald, supra note 140 at para. 144; Medovarski, supra note 127 at paras. 13-17 
146 United States of America v. Cotroni, [ 1989) 1 S.C.R. 1469 at 1481; Sriskandarajah v. United States of 
America, 2012 SCC 70 at paras. 15-20 
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term of imprisonment offenders are required to serve under their sentences. It applies to 

a discrete category of offenders, and it has no effect on those already directed for release. 

Offenders continue to have access to the regular system for conditional release, which 

aims for more successful reintegration and rehabilitation through a more searching 

inquiry to ensure that they are not likely to re-offend. 

130. To require that the AEP A exclude those sentenced before it came into force would 

be to require that Parliament delay its sentence management and public safety objectives. 

It would lead to the undesirable result that different parole review schemes, with differing 

degrees of efficacy in fostering rehabilitation and reintegration into society, would be 

applied to offenders in federal custody. 

131. In other words, contrary to the direction of this Court in Hutterian Brethren, 

excluding those already sentenced from APR's repeal would not accord Parliament a 

measure of deference on a complex social issue or allow it to achieve its objective in a 

real and substantial manner as the Service and the Board would only be able to apply the 

more effective normal parole provisions to some of the offenders under their 

jurisdiction. 147 

132. Finally, the transitional provision satisfies the proportionality test. The public 

benefit of applying APR's repeal to offenders already sentenced outweighs any 

deleterious effects on offenders who might have hoped to benefit from parole earlier in 

their sentences under a test that was easier to meet. It puts all offenders on a level 

playing field and ensures that they will all be subject to the same criteria when assessed 

by the Board. 

133. On the whole, any infringed rights of offenders are outweighed by the objective of 

improving the conditional release system to achieve better rehabilitation and reintegration 

of offenders, to reduce recidivism, to enhance public safety and to ensure confidence in 

the administration of justice. 

147 Hufterian Brethren, supra note 141 at para. 53; see also R. v. Sharpe, 2001 SCC 2, (2001] I S.C.R. 45 at 
paras. 95-97; Newfoundland (Treasury Board) V. N.A.P.E., 2004 sec 66, (2004] 3 S.C.R. 381 at paras. 83-
84 
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E. REMEDYISOVEJIBROAD 

134. Alternatively, the Court of Appeal was limited to declaring that the transitional 

provision was unconstitutional only to the extent that it purported to lengthen the period 

of day parole ineligibility for offenders sentenced before March 28, 2011. The Court of 

Appeal erred by also striking out the repeal of APR's process and criteria as applied to 

offenders already sentenced, without expressly considering whether those aspects of the 

repeal were unconstitutional. The Court of Appeal ought to have considered whether a 

remedy less intrusive to Parliament's purposes would have been appropriate. 

135. Unconstitutional legislation is to be struck down "only to the extent of the 

inconsistency". 148 Courts should consider legislative intent to det~rmine what the 

legislature would have done had it known the offending portion was unconstitutional, and 

whether it would have enacted the remaining portion absent the offending portions. 

Where feasible, courts should retain as much as possible of what the legislature 

intended. 149 

136. A primary reason for APR's repeal was Parliament's concern that the Board should 

conduct a comprehensive risk assessment of all offenders under the normal parole review 

rules before directing release. 150 In recognition of that purpose, the Court of Appeal 

could and should have preserved the transitional provision insofar as it applied the repeal 

of APR's process and criteria for release to offenders sentenced before March 28, 2011. 

137. If this Court determines it is unconstitutional to deny offenders sentenced before 

March 28, 2011 access to earlier release on day parole, then a remedy should be tailored 

to address that particular effect of the transitional provision. Limiting the remedy in this 

way would keep in place two other important features of Parliament's reform, i.e., 

requiring Board hearings in all cases, and amending the release criteria. 

148 Constitution Act, 1982, s. 52; Schachter v. Canada, [1992) 2 S.C.R. 679 at para. 695 
149 Vriend v. Alberta, [1998] I S.C.R. 493, at para. 148; Schachter, ibid. at 696-697; R. v. Ferguson, 2008 
sec 6, [2008] 1 S.C.R. 96 at para 51; R. V. Laba, (1994] 3 S.C.R. 965 at 1013 
150 AR vol. VI, tab 2J, pp. 30, 32-33, 39, 40-42, Proceedings of the Standing Senate Committee on Legal 
and Constitutional Affairs (Mar. 21, 2011, Hon. Vic Toews); AR vol. VII, tab 2L, pp. 16-17, 26, 44, 65, 
House of Commons Debates (Feb. 15, 2011, Pacquette, Bez.an, Calandra, Mourani); AR vol. V, tab 2H, pp. 
127, 131, Sampson Report; AR vol. JV, tab 2E, pp. 46-47, Sub-Committee Report 
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138. Such a tailored remedy could be accomplished by reading the following underlined 

words into s. 10(1) oftheAEPA: 

Subject to subsection (2) and, in the case of offenders 
sentenced before the day on which section 5 comes into 
force, except for those provisions dealing with the portion 
of the sentence that must be served before the offender may 
be released on day parole, the accelerated review process 
set out in sections 125 to 126.l of the Corrections and 
Conditional Release Act, as those sections read on the day 
before the day on which section 5 comes into force, does 
not apply, as of that day, to offenders who were sentenced, 
committed or transferred to penitentiary, whether the 
sentencing, committal or transfer occurs before, on or after 
the day of that coming into force. 

139. This circumscribed order would address any Charter violation arising from the 

repeal of APR's earlier day parole eligibility date while preserving Parliament's intent to 

ensure that all incarcerated offenders undergo a comprehensive risk assessment at a 

hearing before the Board before being directed for release on day or full parole. 

F. TRANSITIONAL PROVISION IS CONSISTENT WITH THE CHARTER 

140. In summary, the transitional provision is consistent with the Charter. Neither s. 

1 l(h) nor s. 7 of the Charter constrain Parliament's flexibility to abolish APR for all 

offenders, including those already sentenced, in the interests of better achieving 

conditional release goals. The purpose of applying APR's repeal to_ all offenders in 

federal custody was not punitive, and its effect was_ not to punish offenders again nor to 

deprive them of liberty in a manner not in accordance with the principles of fundamental 

justice. 
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PART IV - SUBMISSIONS CONCERNING COSTS 

141. The Attorney General of Canada does not seek any order of costs and requests that 

no costs be ordered against the Attorney General of Canada. 

PART V - ORDERS SOUGHT 

142. The Attorney General of Canada requests that the judgment of the Court of Appeal 

be set aside and that this appeal be allowed. 

143. Alternatively, as expressed in paragraphs 134-139, the Attorney General of Canada 

requests that the judgment of the Court of Appeal be set aside and that this Court declare 

that the transitional provision in s. 10(1) of the AEPA is unconstitutional only to the 

extent that it purported to lengthen the period of day parole ineligibility of offenders 

sentenced before March 28, 2011. 

All of which is respectfully submitted, at the City of Vancouver, in the Province of 

British Columbia, this 24th day of July, 2013. 

~O.!WtiL 
Cberyl:Mitchell · 
Counsel to the Appellant, 
Attorney General of Canada 

r~fJ.M~ 
~ Jfs111,fr& &-?-vt'L ennrn l>~gsvik 
Counsel to the Appellant, 
Attorney General of Canada 

Counsel to the Appellant, 
Attorney General of Canada 
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Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 
1982, being Schedule B to the Canada Act 1982, (U.K.) 1982, c.11, ss. 1, 
7, 11 , 52 

1. The Canadian Charter of Rights and 1. La Charte canadienne des droits et 
Freedoms guarantees the rights and libertes garantit les droits et libertes qui y 
freedoms set out in it subject only to such sont enonces. Ils ne peuvent etre restreints 
reasonable limits prescribed by law as can que par une regle de droit, clans des limites 
be demonstrably justified in a free and qui soient raisonnables et dont la 
democratic society. justification puisse se demontrer clans le 

cadre d'une societe libre et democratique. 

7. Everyone has the right to life, liberty and 7. Chacun adroit a la vie, a la liberte et a la 
security of the person and the right not to securite de sa personne; ii ne peut etre porte 
be deprived thereof except in accordance atteinte ace droit qu'en conformite avec les 
with the principles of fundamental justice. principes de justice fondamentale. 

11. Any person charged with an offence 11. Tout inculpe a le droit : 
has the right a) d'etre informe sans delai anormal de 
(a) to be informed without unreasonable l'infraction precise qu'on lui reproche; 

delay of the specific offence; b) d'etre juge dans un delai raisonnable; 
(b) to be tried within a reasonable time; c) de ne pas etre contraint de temoigner 
(c) no't to be compelled to be a witness in contre lui-meme dans toute poursuite 

proceedings against that person in intentee contre lui pour l' infraction 
respect of the offence; qu'on lui reproche; 

(d) to be presumed innocent until proven d) d'etre presume innocent tant qu'il n'est 
guilty according to law in a fair and pas declare coupable, conformement a 
public hearing by an independent and la loi, par un tribunal independant et 
impartial tribunal; impartial a l'issue d'un proces·public et 

(e) not to be denied reasonable bail without equitable; 

just cause; e) de ne pas etre prive sans juste cause 

(j) except in the case of an offence under d'une mise en liberte assortie d'un 

military law tried before a military cautionnement raisonnable; 

tribunal, to the benefit of trial by jury. ./) sauf s'il s'agit d'une infraction relevant 
' where the maximum punishment for the de la justice militaire, de beneficier 

offence is imprisonment for five years d'un proces avec jury lorsque la peine 
or a more severe punishment; maximale prevue pour I 'infraction dont 

(g) not to be found guilty on account of any il est accuse est un emprisonnement de 

act or omission unless, at the time of cinq ans ou une peine plus grave; 

the act or omission, it constituted an g) de ne pas etre declare coupable en 
offence under Canadian or international raison d'une action ou d'une omission 
law or was criminal according to the qui, au moment OU elle est survenue, ne 
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general principles of law recognized by constituait pas une infraction d'apres le 
the comniunity of nations; droit interne du Cariada ou le droit 

(h) if finally acquitted of the offence, not to international et n'avait pas de caractere 

be tried for it again and, if finally found criminel d'apres les principes generaux 

guilty and punished for the offence, not de droit reconnus par l 'ensemble des 

to be tried or punished for it again; and nations; 

(i) if found guilty of the offence and if the .h) d'une part de ne pas etre juge de 

punishment for the offence has been nouveau pour une infraction dont ii a 

varied between the time of commission ete definitivement acquitte, d'autre part 

and the time of sentencing, to the de ne pas etre juge ni puni de nouveau 

benefit of the lesser punishment. pour une infraction dont ii a ete 
definitivement declare coupable et puni; 

i) de beneficier de la peine la moins 
severe, lorsque la peine qui sanctionne 
!'infraction dont ii est declare coupable 
est modifiee entre le moment de la 
perpetration de !'infraction et celui de la 
sentence. 

52. (1) The Constitution of Canada is the 52. (1) La Constitution du Canada est la Joi 
supreme law of Canada, and any law that supreme du Canada; elle rend inoperantes 
is inconsistent with the provisions of the les dispositions incompatibles de toute 
Constitution is, to the extent of the autre regle de droit. 
inconsistency, of no force or effect. (2) La Constitution du Canada comprend : 

(2) The Constitution of Canada includes a) la Loi de 1982 sur le Canada, y 
(a) the Canada Act 1982, including this compris la presente loi; 
Act; b) les textes legislatifs et Jes decrets 
( b) the Acts and orders referred to in the figurant a ]'annexe; 
schedule; and c) Jes modifications des textes legislatifs 
(c) any amendment to any Act or order et des decrets mentionnes aux alineas a) 
referred to in paragraph (a) or (b). OU b). 

(3) Amendments to the Constitution of (3) La Constitution du Canada ne peut etre 
Canada shall be made only in accordance modifiee que conformement aux pouvoirs 
with the authority contained in the conferes par elle. 
Constitution of Canada. 
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Abolition of Early Parole Act, S.C. 2011, c. 11, ss. 3, 5, 10(1) 

1. This Act may be cited as the Abolition of 1. Loi sur ! 'abolition de la liberation 
Early Parole Act. anticipee des criminels. 

CORRECTIONS AND CONDITIONAL LOI SUR LE SYSTEME 
RELEASE ACT CORRECTIONNEL ET LA MISE EN 
2. Subsection 93(3.1) of the Corrections LIBERTE SOUS CONDITION 
and Conditional Release Act is repealed. 2. Le paragraphe 93(3.1) de la Loi sur le 

systeme correctionnel et la mise. en liberte 
sous condition est abroge. 

3. Section 119.1 of the Act is repealed. 3. L' article 119 .1 de la meme loi est 
abroge. 

4. (1) Subsection 124(1) of the Act is 4. (l) Le paragraphe 124(1) de la meme loi 
replaced by the following: est remplace par ce qui suit : 
124. (1) The Board is not required to 124. (1) La Commission n'est pas tenue 
review the case of an offender who is d'examiner le cas du delinquant qui se 
unlawfully at large at the time prescribed trouve illegalement en liberte au moment 
for a review under section 122 or 123, but prevu pour l 'un des examens vises aux 
shall do so as soon as possible after being articles 122 ou 123; elle do it cependant le 
informed of the offender's return to faire dans Jes meilleurs delais possible 
custody. apres avoir ete informee de sa 
(2) Subsection 124(3) of the English reincarceration. 
version of the Act is replaced by the (2) L.e paragraphe 124(3) de la version 
following: anglaise de la meme loi est remplace par ce 
(3) If an offender has been granted parole qui suit: 
under section 122 or 123, the Board may, (3) Si un delinquant a ete accorde une 
after a review of the case based on liberation conditionnellevertu de l'article 
information that could not reasonably have 122 ou 123, le Conseil peut, apres 
been provided to it at the time parole was uneexamen de l'affaire sur la base des 
granted, cancel the parole if the offender informations quine pouvait aisonnablement 
has not been released or terminate the avoir ete prevu pour cela ale temps de 
parole if the offender has been released. liberation conditionnelle a ete accordee, 

annuler la liberation conditionnelle sile 
delinquant n'a pas ete libere OU resilierla 
liberation conditionnelle si le delinquant a 
ete libere. 

5. The heading before section 125 and 5. L'intertitre precedant !'article 125 et les 
sections 125 to 126.1 of the Act are articles 125 a 126.1 de la meme loi sont 
repealed. abroges. 
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6. Paragraph 140(1)(b) of the Act is 6. L'alinea 140(l)b) de la meme loi est 
replaced by the following: remplace par ce qui suit : 
(b) the first review for full parole pursuant b) l'exarilen prevu au paragraphe 123(1) et 
to subsection 123(1) and subsequent chaque reexamen prevu en vertu du 
reviews pursuant to subsection 123(5); paragraphe 123(5); 

7. Subsection 225(2) of the Act is repealed. 7. Le paragraphe 225(2) de la meme loi est 
abroge. 

8. Schedule I to the Act is amended by 8. Les renvois qui suivent le titre « 
replacing the references after the heading ANNEXE I», a !'annexe I de la meme loi, 
"SCHEDULE I" with the following: sont remplaces par ce qui suit : 
(Subsections 107(1), 129(1) and (2), 130(3) (paragraphes 107(1), 129(1) et (2), 130(3) 
and (4), 133(4.1) and 156(3)) ~t (4), 133(4.1) et (4.3) et 156(3)) 

9. Schedule II to the Act is amended by 9. Les renvois qui suivent le titre « 
replacing the references after the heading ANNEXE II », a !'annexe II de la merile 
"SCHEDULE II" with the following: loi, sont remplaces par ce qui suit : 
(Subsections 107(1), 129(1), (2) and (9), (paragraphes 107(1), 129(1), (2) et (9), 
·130(3) and (4) and 156(3)) 130(3) et (4) et 156(3)) 

TRANSITIONAL PROVISIONS DISPOSITIONS TRANSITOIRES 
10. (1) Subject to subsection (2), the 10. (1) Sous reserve du paragraphe (2), la 
accelerated parole review process set out in procedure d'examen expeditif prevue par 
sections 125 to 126.1 of the Corrections les articles 125 a 126.l de la Loi sur le 
and Conditional Release Act, as those systeme correctionnel et la mise en liberte 
sections read on the day before the day on sous condition, dans leur version anterieure 
which section 5 comes into force, does not a la date d'entree en vigueur de l'aiticle 5, 
apply, as of that day, to offenders who cesse de s'appliqu~r, a compter de cette 
were sentenced, committed or transferred date, a l'egard de tousles delinquants 
to penitentiary, whether the sentencing, condamnes ou transferes au penitencier, 
committal or transfer occurs before, on or que la condamnation ou le transfert ait eu 
after the day of that coming into force. lieu a cette date ou avant ou apres celle-ci. 
(2) For greater certainty, the repeal of (2) 11 demeure entendu que l' abrogation 
sections 125 to 126.1 ofthe Corrections des articles 125 a 126.1 de la Loi sur le 
and Conditional Release Act does not systeme correctionnel et la mise en liberte 
affect the validity of a direction made sous condition n'a aucun effet sur la 
under those sections before the day on validite des ordonnances rendues sous le 
which section 5 comes into force. regime de ces articles avant la date d'entree 

en vigueur de l'article 5. 

CONSEQUENTIAL AMENDMENTS MODIFICATIONS CORRELATIVES 
AN ACT TO AMEND THE LOI MODlFIANT LA LOI SUR LE 
CORRECTIONS AND CONDITIONAL SYSTEME CORRECTIONNEL ET LA 
RELEASE ACT, THE CRIMINAL CODE, MISE EN LIBERTE SOUS CONDITION, 



THE CRIMINAL RECORDS ACT, THE 
PRISONS AND REFORMATORIES ACT 
AND THE TRANSFER OF OFFENDERS 
ACT 
11. Section 89 of An Act to amend the 
Corrections and Conditional Release Act, 
the Criminal Code, the Criminal Records 
Act, the Prisons and Reformatories Act and 
the Transfer of Offenders Act is repealed. 

AN ACT TO AMEND THE CRIMINAL 
CODE (HIGH RISK OFFENDERS), THE 
CORRECTIONS AND CONDITIONAL 
RELEASE ACT, THE CRIMINAL 
RECORDS ACT, THE PRISONS AND 
REFO.RMATORIES ACT AND THE 
DEPARTMENT OF THE SOLICITOR 
GENERAL ACT .1 

12. Subsection 21 (2) of An Act to amend 
the Criminal Code (high risk offenders), 
the Corrections and Conditional Release 
Act, the Criminal Records Act, the Prisons 
and Reformatories Act and the Department 
of the Solicitor General Act is repealed. 

ANTI-TERRORISM ACT 
13. (1) Paragraph 94(l)(a) of the 
Antiterrorism Act is repealed. 
(2) Subsection 94(2) of the Act is repealed. 

COORDINATING AMENDMENTS 
14. (1) Subsections (2) to (39) apply if Bill 
C-39, introduced in the 3rd session of the 
40th Parliament and entitled the Ending 
Early Release for Criminals and Increasing 
Offender Accountability Act (in this section 
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LE CODE CRIMINEL, LA LOI SUR LE 
CASIER JUDICIAIRE, LA LOI SUR LES 
PRISONS ET LES MAISONS DE 
CORRECTION ET LA LOI SUR LE 
TRANSFEREMENT DES 
DELINQUANTS 
11. L'article 89 de la Loi modifiant la Loi 
sur le systeme correctionnel et la mise en 
liberte sous condition, le Code criminel, la 
Loi sur le easier judiciaire, la Loi sur !es 
prisons et !es maisons de correction et la 
Loi.sur le transferement des delinquants est 
abroge. 

LOI MODIFIANT LE CODE CRIMINEL 
(DELINQUANTS PRESENT ANT UN 
RISQUE ELEVE DE RECIDIVE), LA 
LOI SUR LE- SYSTEME 
CORRECTIONNEL ET LA MISE EN 
LIBERTE SOUS CONDITION, LA LOI 
SUR LE CASIER JUDICIAIRE, LA LOI 
SUR LES PRISONS ET LES MAISONS 
DE CORRECTION ET LA LOI SUR LE 
MINISTERE DU SOLLICITEUR 
GENERAL 
12. Le paragraphe 21 (2) de la Loi modifiant 
le Code criminel (delinquants presentant 
un risque eleve de recidive), la Loi sur le 
systeme correctionnel et la mise en liberte 
sous condition, la Loi sur le easier 
judiciaire, la Loi sur !es prisons et les 
maisons de c'orrection et la Loi sur le 
ministere du Solliciteur general est abroge. 

LOI ANTITERRORISTE 
13. (1) L'alinea 94(1)a) de la Loi 
antiterroriste est abroge. 
(2) Le paragraphe 94(2) de la meme loi est 
abroge. 

DISPOSITIONS DE COORDINATION 
14. (1) Les paragraphes (2) a (39) 
s'appliquent en cas de sanction du projet de 
loi C-39, depose au cours de la 3e session 
de la 40e legislature et intitule Loi 
suvvrimant la liberation anticipee des 



referred to as the "other Act"), receives 
royal assent. 

(2) If section 2 of this Act comes into force 
before subsection 17(2) of the other Act, 
then that subsection 17(2) is repealed. 

(3) If subsection 17(2) of the other Act 
comes into force before section 2 of this 
Act, then that section 2 is repealed. 

( 4) If section 2 of this Act comes into force 
on the same day as subsection 17(2) of the 
other Act, then that section 2 is deemed to 
have come into force before that subsection 
17(2) and subsection (2) applies as a · 
consequence. 

( 5) If section 3 of this Act comes into force 
before section 24 of the other Act, then that 
section 24 is replaced by the following: 
24. The Act is amended by adding the 
following after section 119: 
119.1 For the purpose of sections 120 to 
120.3, and unless the context requires 
otherwise, a sentence is one that is not 
constituted under subsection 139(1). 

( 6) If section 24 of the other Act comes 
into force before section 3 of this Act, then 
that section 3 is repealed. 

(7) If section 3 of this Act comes into force 
on the same day as section 24 of the other 
Act, then that section 24 is deemed to have 
come into force before that section 3 and 
subsection (6) applies as a consequence. 

(8) If subsection 29(1) of the other Act . 
comes into force before subsection 4(1) of 
this Act, then that subsection 4(1) is 
repealed. 

(9) If subsection 29(1) of the other Act 
comes into force on the same day as 
subsection 4(1) of this Act, then that 
subsection 4(1) is deemed to have come 
into force before that subsection 29(1 ). 

(10) If subsection 4(2) of this Act comes 
into force before subsection 29(2) of the 
other Act, then that subsection 29(2) is 
repealed. 

55 

delinquants et accroissant leur 
responsabilite (appele « autre loi »au 
present article). 
(2) Si I' article 2 de la presente loi entre en 
vigueur avant le paragraphe 17(2) de 
l'autre loi, ce paragraphe 17(2) est abroge. 

(3) Si le paragraphe 17(2) de l'autre loi 
entre en vigueur avant }'article 2 de la 
presente Joi, cet article 2 est abroge. 

(4) Sj l'entree·en vigueur de !'article 2 de 
la presente loi et celle du paragraphe 17(2) 
de l'autre loi sont concomitantes, cet article 
2 est repute etre entre en vigueur avant ce 
paragraphe 17(2), le paragraphe (2) 
s'appliquant en consequence. 

(5) Si I' article 3 de la presente loi entre en 
vigueur avant !'article 24 de l'autre loi, cet 
article 24 est remplace par ce qui suit : 
24. La meme loi est modifiee par 
adjonction, apres I' article 119, de ce qui 
suit: 
119. I Pour l 'application des articles 120 a 
120.3, sauf indication contraire du 
contexte, « peine » s' entend de la peine qui 
n' est pas determinee conformement au 
paragraphe 139(1). 

(6) Si !'article 24 de l'autre loi entre en 
vigueur avant l' article 3 de la presente Ioi, 
cet article 3 est abroge. 

(7) Si l'entree en vigueur de l'article 3 de 
ia presente loi et celle de !'article 24 de 
l'autre loi sont concomitantes, cet article 24 
est repute etre entre en vigueur avant cet 
article 3, le paragraphe (6) s'appliquant en 
consequence. 

(8) Si le paragraphe 29(1) de l'autre loi 
entre en vigueur avant le paragraphe 4(1) 
de la presente loi, ce paragraphe 4(1) est 
abroge. 

(9) Si l' entree en vigueur du paragraphe 
29(1) de l'autre loi et celle du paragraphe. 
4(1) de la presente loi sont concomitantes, 
ce paragraphe 4( 1) est repute etre entre en 
vigueur avant ce paragraphe 29(1). 

(I 0) Si le paragraphe 4(2) de la presente loi 



(11) If subsection 29(2) of the other Act 
comes into force before subsection 4(2) of 
this Act, then that subsection 4(2) is 
repealed. 

(12) If subsection 4(2) of this Act comes 
into force on the same day as subsec~ion 
29(2) of the other Act, t_hen that subsection 
29(2) is deemed to have come into force 
before that subsection 4(2) and subsection 
(11) applies as a consequence. 

(13) If section 5 of this Act comes into 
force before section 30 of the other Act, 
then that section 30 is repealed. 

(14) If section 30 of the other Act comes 
into force before section 5 of this Act, then 
that section 5 is repealed. 

( 15) If section 5 of this Act comes into 
force on the same day as sectic;m 30 of the 
other Act, then that section 30 is deemed to 
have come into force before that section 5 
and subsection (14) ·applies as a 
consequence. 

( 16) If subsection 46( 1) of the other Act 
comes into force .before section 6 of this 
Act, then that section 6 is repealed. 

( 17) If subsection 46( 1) of the other Act 
comes into force on the same day as 
section 6 of this Act, then that section 6 is 
deemed to have come into force before that 
subsection 46(1). 

(18) If section 7 of this Act comes into 
force before section 53 of the other Act, 
then that section 53 is repealed. 

(19) If section 53 of the other Act comes 
into force before section 7 of this Act, then 
that section 7 is repealed. 

(20) If section 7 of this Act comes into 
force on the same day as section 53 of the 
other Act, then that section 53 is deemed to 
have come into force before that section 7 
and subsection (19) applies as a 
consequence. 

(21) If section 8 of this Act comes into 
force before section 54 of the other Act, 
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entre en vigueur avant le paragraphe 29(2) 
de l'autre loi, ce paragraphe 29(2) est 
abroge. 

(11) Si le paragraphe 29(2) de l'autre loi 
entre en vigueur avant le paragraphe 4(2) 
de la presente loi, ce paragraphe 4(2) est 
abroge. 

(12) Si l'entree en vigueur du paragraphe 
4(2) de la presente loi et celle du · 
paragraphe 29(2) de l' autre loi sont 
concomitantes, ce paragraphe 29(2) est 
repute etre entre en vigueur avant ce 
paragraphe 4(2), le paragraphe (11) 
s'appliquant en consequence. 

(13) Si I' article 5 de la presente loi entre en 
vigueuravant l'article 30 de l'autre loi, cet 
article 30 est abroge. 

(14) Si l'article 30 de l'aufre loi entre en 
vigueur avant l' article 5 de la presente loi, 
cet article 5 est abroge. 

(15) Si l'entree en vigueur de !'article 5 de 
la presente loi et celle de !'article 30 de 
l'autre loi sont concomitante.s, cet article 30 
est repute etre entre en vigueur avant cet 
article 5, le paragraphe (14) s'appliquant en 
consequence. 

(16) Si le paragraphe 46(1) de l'autre loi 
entre en vigueur avant l 'article 6 de la 
presente loi, cet article 6 est abroge. 

(17) Si l'entree en vigueur du paragraphe 
46(1) de l'autre loi et celle de l'article 6 de 
la presente lqi sont concomitantes, cet 
article 6 est repute etre entre en vigueur 
avant ce paragraphe 46(1 ). 

(18) Si !'article 7 de la presente loi entre en 
vigueur avant l'article 53 de l'autre loi, cet 
article 53 est abroge. 

(19) Si l'article 53 de l'autre loi entre en 
vigueur avant I' article 7 de la presente loi, 
cet article 7 est abroge. 

(20) Si l'entree en vigueur de !'article 7 de 
la presente loi et celle de l'article 53 de 
l'autre loi sont concomitantes, cet article 53 
est repute etre entre en vigueur avant cet · 



then that section 54 is repealed. 

(22) If section 54 of the other Act comes 
into force before section 8 of this Act, then 
that section 8 is repealed. 

(23) If section 8 of this Act comes into 
force on the same day as section 54 of the 
other Act, then that section 54 is deemed to 
have come into force before that section 8 
and subsection (22) applies as a 
consequence. 

(24) If section 9 of this Act comes into 
force before section 57 of the other Act, 
then that section 57 is repealed. 

(25) If section 57 of the other Act comes 
into force before section 9 of this Act, then 
that section 9 is repealed. 

(26) If section 9 of this Act comes into 
force on the same day as section 57 of the 
other Act, then that section 57 is deemed to 
have come into force before that section 9 
and subsection (25) applies as a 
consequence. 

(27) If section 10 of this Act comes into 
force before section 58 of the other Act, 
then that section 58 is repealed. 

(28) If section 1 I of this Act comes into 
force before section 62 of the other Act, 
then that section 62 is repealed. 

(29) If section 62 of the other Act comes 
into force before section 11 of this Act, 
then that section 11 is ~epealed. 
(30) If section I 1 of this Act comes into 
force on the same day as section 62 of the 
other Act, then that section 62 is deemed to 
have come into force before that section 11 
and subsection (29) applies as a 
consequence. 

(31) If section 12 of this Act comes into 
force before section 63 of the other Act, 
then that section 63 is repealed. 

(32) If section 63 of the other Act comes 
into force before section 12 of this Act, 
then that section 12 is repealed. 

(33) If section 12 of this Act comes into 
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article 7, le paragraphe (19) s'appliqu.ant en 
consequence. 
(21) Si l 'article 8 de la presente loi entre en 
vigueur avant !'article 54 de l'autre loi, cet 
article 54 est abroge. 

(22) Si l'article 54 de l'autre loi entre en 
vigueur avant l' article 8 de la presente loi, 
cet article 8 est abroge. 

(23) Si l'entree en vigueur de l'article 8 de 
la presente loi et celle de l 'article 54 de 
l'autre loi sont concomitantes, cet article 54 
est repute etre entre en vigueur avant cet 
article 8, le paragraphe (22) s'appliquant en 
consequence. 

(24) Si l'article 9 de la presente loi entre en 
vigueur avant l'article 57 de l'autre loi, cet 
article 57 est abroge. 

(25) Si !'article 57 de l'autre loi entre en 
vigueur avant I' article 9 de la presente loi, 
cet article 9 est abroge. 

(26) Si l'entree en vigueur de l'article 9 de 
la presente loi et celle de I' article 57 de 
l'autre loi sont concomitantes, cet article 57 
est repute etre entre en vigueur avant cet 
article 9, le paragraphe (25) s'appliquant en 
consequence. 

(27) Si l'article 10 de la presente loi entre 
en vigueur avant l'article 58 de l'autre loi, 
cet article 58 est abroge. 

(28) Si l' article 11 de la presente loi entre 
en vigueur avant !'article 62 de l'autre loi, 
cet article 62 est abroge. 

(29) Si !'article 62 de l'autre loi entre en 
vigueur avant l' article 11 de la presente loi, 
cet article 11 est abroge. 

(30) Si l 'en tree en vigueur de l 'article 11 de 
la presente loi et celle de !'article 62 de 
l'autre loi sont concomitantes, cet article 62 
est repute etre entre en vigueur avant cet 
article 11, le paragraphe (29) s' appliquant 
en consequence. 

(31) Si l' article 12 de la presente loi entre 
en vigueur avant !'article 63 de l'autre loi, 
cet article 63 est abroge. 
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force on the same day as section 63 of the (32) Si l'article 63 de rautre loi entre en 
other Act, then that section 63 is deemed to vigueur avant I' article 12 de la presente loi, 
have come into force before. that section 12 cet article 12 est abroge. 
and subsection (32) applies as a (33) Si l'entree en vigueur de l'article 12 de 
consequence. la presente loi et celle de l'article 63 de 
(34) If subsection 13(1) of this Act comes l'autre loi sont concomitantes, cet article 63 
into force before subsection 64(1) of the est repute etre entre en vigueur avant cet 
other Act, then that subsection 64(1) is article 12, le paragraphe (32) s'appliquant 
repealed. en consequence. 

(3 5) If subsection 64( 1) of the other Act (34) Si le paragraphe 13(1) de la presente 
comes into force before subsection 13(1) of loi entre en vigueur avant le paragraphe 
this Act, then that subsection 13(1) is 64(1) de l'autre loi, ce paragraphe 64(1) est 
repealed. abroge. 

(3 6) If subsection 13( 1) of this Act comes (35) Si le paragraphe 64(1) de l'autre loi 
into force on the same day as subsection entre en vigueur avant le paragraphe 13(1) 
64(1) of the other Act, then that subsection de la presente loi, ce paragraphe 13(1) est 
64(1) is deemed to have come into force abroge. 
before that subsection 13(1) and subsection (36) Si l'entree en vigueur du paragraphe 
(35) applies as a consequence. 13(1) de la presente loi et celle du 
(3 7) If subsection 13(2) of this Act comes paragrapne 64( 1) de I' autre Joi sont 
into force before subsection 64(2) of the concomitantes, ce paragraphe 64(1) est 
other Act, then that subsection 64(2) is repute etre entre en vigueur avant ce 
repealed. paragraphe 13(1), le paragraphe (35) 

(3 8) If subsection 64(2) of the other Act s'appliquant en consequence. 

comes into force before subsection 13(2) of (37) Si le paragraphe 13(2) de la presente 
this Act, then that subsection 13(2) is loi entre en vigueur avant le paragraphe 
repealed. 64(2) de l' autre loi, ~ paragraphe 64(2) est 

(3 9) If subsection 13(2) of this Act comes abroge. 

into force on the same day as subsection (38) Si le paragraphe 64(2) de l'autre loi 
64(2) of the other Act, then that subsection entre en vigueur avant le paragraphe 13(2) 
64(2) is deemed to have come into force de la presente loi, ce paragraphe 13(2) est 
before that subsection 13(2) and subsection abroge. 
(38) applies as a consequence. (39) Si l'entree en vigueur du paragraphe 

13(2) de la presente loi et celle du 
paragraphe 64(2) de l'autre loi sont 
concomitantes, ce paragraphe 64(2) est 
repute etre entre en vigueur avant ce 
paragraphe 13(2), le paragraphe (38) 
s'appliquant en consequence. 

15. (1) Subsections (2) and (3) apply if Bill 15. (1) Les paragraphes (2) et (3) 
C-41, introduced in the 3rd session of the. s'appliquent en cas de sanction du projet de 
40th Parliament and entitled the loi C-41, depose au cours de la 3e session 
Strengthening Military Justice in the de la 40e legislature et intitule Loi visant a 
Defence of Canada Act (in this section renforcer lajustice militaire pour la 
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referred to as the "other Act"), receives defense du Canada (appele « autre loi »au 
royal assent. present article). 
(2) If section 5 of this Act comes into force (2) Si l'article 5 de la presente loi entre en 
before paragraph 120(d) of the other Act, vigueur avant l'alinea 120d) de l'autre loi, 
then that paragraph 120(d) is repealed. cet alinea l 20d) est abroge. 
(3) If section 5 of this Act comes into force (3) Si l'entree en vigueur de !'article 5 de 
on the same day as paragraph 120(d) of the la presente loi et celle de l' alinea 120d) de 
other Act, then that paragraph 120(d) is l'autre loi sont concomitantes, cet alinea 
deemed to have come into force before that 120d) est repute etre entre en vigueur avant 
section 5. cet article 5. 

COMING INTO FORCE ENTREE EN VIGUEUR 
16. This Act, other than sections 14 and 15, 16. La presente loi, a l'exception des 
comes into force on a day to be fixed by articles 14 et 15, entre en vigueur a la date 
order of the Governor in Council. fixee par decret. 
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An Act to amend the Criminal Code (high risk offenders), the Corrections 
and Conditional Release Act, the Criminal Records Act, the Prisons and 
Reformatories Act and the Department of the Solicitor General Act, S.C. 
1997, c.17, s. 21(1) 

21. (1) The Act is amended by adding the 21. (1) La meme Joi est modifiee par 
following after section 119: adjonction, apres l'article 119, de ce qui 

suit: 
119 .1 The portion of the sentence of an 
offender who is eligible for accelerated 
parole review under sections 125 and 126 
that must be served before the offender 
may be released on day parole is six 
months, or one sixth of the sentence, 
whichever is longer. 

(2) Section 119.1 of the Act, as enacted 
by subsection (1), does not apply to an 
off ender serving a sentence on the date 
on which this subsection comes into 
force whose case was reviewed for the 
purpose of day parole before that date. 

119 .1 Le temps d 'epreuve pour 
l'admissibilite a semi-liberte est, dans le 
cas d'un delinquant admissible a la 
procedure d'examen expeditif en vertu des 
articles 125 et 126, six mois ou, si elle est 
superieure, la periode qui equivaut au 
sixieme de la peine. 

(2) L'article 119.1 de la meme Joi, edicte 
par le paragraphe (1), ne s'applique pas 
au delinquant qui purge une peine a 
l'entree en vigueur du present 
paragraphe et dont I' examen du dossier 
en vue de la semi-liberte a eu lieu avant 
cette entree en vhmeur. 
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Corrections and Conditional Release Act, S.C. 1992, c.20, ss. 3(a), 100, 
102, 119(1), 122(1), 128(1), 140(1) 

3. The purpose of the federal correctional 3. Le systeme correctionnel vise a 
system is to contribute to the maintenance c~ntribuer au maintien d'une societe juste, 
of a just, peaceful and safe society by vivant en paix et en securite, d'une part, en 
(a) carrying out sentences imposed by assurant l' execution des peines par des 
courts through the safe and humane mesures de garde et de surveillance 
custody and supervision of offenders; and securitaires et humaines, et d'autre part, en 
( b) assisting the rehabilitation of offenders aidant au moyen de programmes appropries 
and their reintegration into the community dans les penitenciers ou dans la collectivite, 
as law-abiding citizens through the a la readaptation des delinquants et a leur 
provision of programs in penitentiaries and reinsertion sociale a titre de citoyens 
in the community. respectueux des lois. 

100. The purpose of conditional release is 100. La mise en liberte sous_ condition vise 
to contribute to the maintenance of a just, a contribuer au m~intien d'une societe 
peaceful and safe society by means of juste, paisible et sfire en favorisant, par la 
decisions on the timing and conditions of prise de decisions appropriees quant au 
release that will best facilitate the moment et au conditions de leur mise en 
rehabilitation of offenders and their liberte, la readaptation et la reinsertion 
reintegration into the community as sociale des delinquants en tant que citoyens 
law-abiding citizens. respectueux des lois. 

100.1 The protection of society is the 100.1 Dans tousles cas, la protection de la 
paramount consideration for the Board and societe est le critere preponderant applique 
the provincial parole boards in the par la Commission et les commissions 
detemination of all cases. provincial es. 

102. The Board or a provincial parole 102. La Commission et les commissions 
board may grant parole to an offender if, in pi;ovinciales peuvent autoriser la liberation 
its opinion, conditionnelle si elles sont d'avis qu'une 
(a) the offender will not, by reoffending, reci-dive du delinquant avant }'expiration 
present an undue risk to society before the legale de la peine qu'il purge ne presentera 
expiration according to law of the sentence pas un risque inacceptable pour la societe 
the offender is serving; and et que cette liberation contribuera a la 
(b) the release of the offender will protection de celle-ci en favorisant sa 
contribute to the protection of society by reinsertion sociale en tant que citoyen 
facilitating the reintegration of the offender respectueux des lois. 
into society as a law-abiding citizen. 

119. (1) Subject to section 746.1 of the 119. (1) Sous reserve de !'article 746.l du 
Criminal Code, subsection 140.3(2) of the Code criminel, du paragraphe 140.3(2) de 
National Defence Act and subsection 15(2) la Loi sur la defense nationale et du 
of the Crimes Against Humanity and War paragraphe 15(2) de la Loi sur les crimes 



62 

Crimes Act, ·the portion of a sentence that contre l 'humanite et !es crimes de guerre, 
must be served before an offender may be le temps d'epreuve pour l'admissibilite a la 
released on day parole is semi-liberte est : 

(a) one year, where the offender was, a) un an, en cas de condamnation a la 
before October 15, 1977, sentenced to detention preventive avant le 15 octobre 
preventive detention; 1977; 

(b) where the offender is an offender, other b) dans le cas d 'un delinquant - autre que 
than an offender referred to in paragraph celui vise a l'alinea b.1)- condamne a 
(b. I), who was sentenced to detention in a - une peine de detention dans un penitencier 
penitentiary for an indeterminate period, pour une periode indeterminee, la periode 
the longer of (i) the period required to be qui se termine trois ans avant 
served by the offender to reach the l' admissibilite a la liberation conditionnelle 
offender's full parole eligibility date, totale determinee conformement a !'article 
·determined in accordance with section 761 761 du Code criminel ou, si elle est 
of the Criminal Code, less three years, and superieure, la periode qui se termine trois 
(ii) the period required to be served by the ans avant l'admissibilite a la liberation 
offender to reach the offender's full parole conditionnelle totale determinee 
eligibility date, determined in accordance conformement au paragraphe 120.2(2); 
with subsection 120.2(2), less three years; . b. I) dans le cas d'un delinquant condarnne, 
(b.1) where the offender was sentenced to avant la date d' en tree en vigueur du present 
detention in a penitentiary for an alinea, a une peine de detention dans un 
indeterminate period as of the dat~ on penitencier pour une periode indeterminee, 
which this paragraph comes info force, the trois ans ou, si elle est superieure, la 
longer of (i) three years, and (ii) the period periode q4i se termine trois ans avant 
required to be served by the offender to l' admissibilite a la liberation conditionnelle 
reach the offender's full parole eligibility totale determinee conformement au 
date, determined in accordance with paragraphe 120.2(2); 
subsection 120.2(2), less three years; c) dans le cas du delinquant qui purge une 
(c) where the offender is serving a sentence peine d'emprisonnement egale OU 

of two years or more, other than a sentence superieure a deux ans, a !'exclusion des 
referred to in paragraph (a) or (b), the peines visees aux alineas a) et b), six mois 
greater of (i) the portion ending six months ou, si elle est plus longue, la periode qui se 
before the date on which full parole may be termine six mois avant la date 
granted, and (ii) six months; or d'admissibilite a la liberation 

( d) one half of the portion of the sentence conditionnelle totale ; 

that must be served before full parole may d) dans le cas du delinquant qui purge une 
be granted, where the offender is serving a peine inferieure a deux ans, la moitie de la 
sentence of less than two years. peine a purger avant cette meme date. 

122. (1) Subject to subsection 119(2), the 122. (1) Sur demande des interesses, la 
Board shall, on application, at the time Commission examine, au cours de la 
prescribed by the regulations, review, for periode prevue par reglement, les 
the purpose ofday parole, the case of every demandes de semi-liberte. 
offender other than an offender referred to 
in subsection (2). 
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128. (1) An offender who is released on 128. (1) Le delinquant qui beneficie d'une 
parole, statutory release or unescorted liberation conditionnelle ou d'office ou 
temporary absence continues, while d'une permission de sortir sans escorte 
entitled to be at large, to serve the sentence continue, tant qu'il a le droit d'etre en 
until its expiration according to law. · liberte, de purger sa peine 

d' emprisonnement jusqu 'a I' expiration 
legale de celle-ci. 

140. (I) The Board shall conduct the 140. (1) La Commission tieni une 
review of the case of an offender by way of audience, dans la langue officielle du 
a hearing, conducted in whichever of the Canada que choisit le delinquant, dans les 
two official languages of Canada is cas suivants, sauf si l~ delinquant a renonce 
requested by the offender, unless the par ecrit a son droit a une audience OU 
offender waives the right to a hearing in refuse d'etre present : 
writing or refuses to attend the hearing, in a) le premier examen du cas qui suit la 
the foliowing classes of cases: demande de semi-liberte presentee en vertu 
(a) the first review for day parole pursuant du paragraphe 122( 1 ), sauf dans le cas 
to subsection 122(1), except in respect of d'une peine d'empris?nnement de moins de 
an offender serving a sentence of less than deux ans; 
two years; b) !'examen prevu au paragraphe 123(1) et 
(b) the first review for full parole under chaque reexamen prevu en vertu des 
subsection 123(1) and subsequent reviews paragraphes 123(5) et (5.1); 
under subsection 123(5) or (5.1); c) les exam ens ou reexamens prevus a 
(c) a review conducted pursuant to section !'article 129 et aux paragraphes 130(1) et 
129 or subsection 130(1) or 131(1); 131(1); 
(d) a review following a cancellation of d) les examens qui suivent l'annulation de 
parole; and la liberation conditionnelle; 
(e) any review of a class specified in the e) les autres examens prevus par reglement. 
regulations. 
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Corrections and Conditional Release Act, S.C. 1992, c.20, repealed, ss. 
3(a), 119.1, 125(1), 126(1), (2) and (4), 126.1, Schedule I and II 

3. The purpose of the federal correctional 3. Le systeme correctionnel vise a 
system is to contribute to the maintenance contribuer au maintien d'une societe juste, 
of a just, peaceful and safe society by vivant en paix et en securite, d 'une part, en 

(a) carrying out sentences imposed by 
assurant l' execution des peines par des 
mesures de garde et de surveillance 

courts through the safe and humane securitaires et humaines, et d'autre part, en 
custody and supervision of offenders; and aidant au moyen de programmes appropries 

( b) assisting the rehabilitation of offenders dans les penitenciers ou dans la collectivite, 

and their reintegration into the community a la readaptation des delinquants et a leur 

as law-abiding Citizens through the reinsertion sociale a titre de citoyens 

provision of programs in penitentiaries and respectueux des lois. 

in the community. 

119.1 The portion of the sentence of an 119.1 Le temps d'epreuve pour 
offender who is eligible for accelerated l'admissibilite a la semi-liberte est, dans le 
parole review under sections 125 and 126 cas d'un delinquant admissible a la 
that must be served before the offender procedure d'examen expeditif en vertu des 
may be released on day parole is six articles 125 et 126, six mois ou, si elle est 
months, or one sixth of the sentence, superieure, la periode qui equivaut au 
whichever is longer. sixieme de la peine. 

125. ( 1) This section and section 126 apply 125. (1) Le present article et !'article 126 
to an offender sentenced, committed or s'appliquent aux delinquants condamnes ou 
transferred to penitentiary for the first time, transferes pour la premiere fois au 
otherwise than pursuant to an agreement penitencier - autrement qu'en vertu de 
entered into under paragraph 16( 1 )( b ), l'accord vise au paragraphe 16(1)-' a 
other than an offender l' exception de ceux : 

(a) serving a sentence for one of the a) qui y purgent une peine pour une des 
following offences, namely, infractions suivantes : 

(i) murder, (i) le meurtre, 

(ii) an offence set out in Schedule I or a (ii) une infraction mentionnee a l 'annexe I 
conspiracy to commit such an offence, ou un complot en vue d'en commettre une, 

(ii. I) an offence under section 83 .02 (ii. I) une infraction mentionnee aux articles 

(providing or collecting property for certa~n 83.02 (fournir OU reunir des biens en vue de 
activities), 83.03 (providing, making certains actes), 83.03 (fournir, rendre 

available, etc. property or services for disponibles, etc. des biens OU services a des 
terrorist purposes), 83.04 (using or fins terroristes), 83.04 (utiliser ou avoir en 

possessing property for terrorist purposes), sa possession des biens a des fins 
83 .18 (participation in activity of terrorist terroristes ), 83 .18 (participation a une 

group), 83 .19 (facilitating terrorist activite d'un groupe terroriste), 83.19 
activity), 83.2 (to carry out activity for (facilitation d'une activite terroriste), 83.2 
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terrorist group), 83.21 (instructing to carry (infraction au profit d'un groupe terroriste), 
out activity for terrorist group), 83 .22 83.21 (charger une personne de se livrer a 
(instructing to carry out terrorist activity) une activite pour un groupe terroriste ), 
or 83.23 (harbouring or concealing) of the 83.22 (charger une personne de se livrer a 
Criminal Code or a conspiracy to commit une activite terroriste) ou 83.23 (heberger 
such an offence, ou cacher) du Code criminel, ou un 

(iii) an offence under section 463 of the 
complot en vue d'en commettre une, 

Criminal Code that was prosecuted by (iii) !'infraction prevue a }'article 463 du 
indictment in relation to an offence set out Code criminel et relative a une infraction 
in Schedule I, other than the offence set out mentionnee a I' annexe I - sauf celle qui 
in paragraph (l)(q) of that Schedule, est prevue a l'alinea (l)q) de celle-ci - et 

(iv) an offence set out in Schedule II in 
ayant fait l'objet d'une poursuite par mise 
en accusation, 

respect of which an order has been made 
under section 743.6 of the Criminal Code, (iv) une infraction mentionnee a l'annexe II 

(v) an offence contrary to section 130 of 
et sanctionnee par une peine ayant fait 
l'objet d'une ordonnance rendue en vertu 

the National Defence Act where the offence de }'article 743.6 du Code criminel, 
is murder, an offence set out in Schedule I 
or an offence set out in Schedule II in (v) le meurtre, lorsqu'il constitue une 
respect of which an order has been made infraction a I' article 130 de la Loi sur la 
under section 140.4 of the National defense nationale, une ip.fraction 
Defence Act, or mentionnee a }'annexe I ou une infraction 

(vi) a criminal organization offence within 
mentionnee a l'annexe II pour laquelle une 
ordonnance a ete rendue en vertu de 

the meaning of section 2 of the Criminal I' article 140.4 de la Loi sur la defense 
Code, including an offence under nationale, 
subsection 82(2); 

(a. I) convicted of an offence under section 
(vi) un acte de gangsterisme, au sens de 
l'article 2 du Code criminel, y compris 

240 of the Criminal Code; !'infraction visee au paragraphe 82(2); 

( b) serving a life sentence imposed a. I) qui ont ete declares coupables de 
otherwise than as a minimum punishment; !'infraction visee a !'article 240 du Code 
or criminel; 
(c) whose day parole has been revoked. 

b) qui purgent une peine d'emprisonnement 
a· perpetuite a condition que cette peine 
n' ait pas constitue un minimum en 
I' occurrence; 

c) dont la semi-liberte a ete revoquee. 

126. (1) The Board shall review without a 126. (1) La Commission precede sans 
hearing, at or before the time prescribed by audience, au cours de la periode prevue par 
the regulations, the case of an offender reglement OU anterieurement, a }'examen 
referred to it pursuant to section 125. des dossiers transmis par le Service ou les 

autorites correctionnelles d'une province. 



(2) Notwithstanding section 102, if the 
Board is satisfied that there are no 
reasonable grounds to believe that the 
offender, if released, is likely to commit an 
offence involving violence before the 
expiration of the offender's sentence 
according to law, it shall direct that the 
offender be released on full parole. 

(3) If the Board does not direct, pursuant to 
subsection (2), that the offender be released 
on full parole, it shall report its refusal to 
so direct, and its reasons, to the offender. 

( 4) The Board shall refer any refusal and 
reasons reported to the offender pursuant to 
subsection (3) to a panel of members other 
than those who reviewed the case under 
subsection (1), and the panel shall review 
the case at the time prescribed by the 
regulations. 

(5) Notwithstanding section 102, if the 
panel reviewing a case pursuant to 
subsection (4) is satisfied as described in 
subsection (2), the panel shall direct that 
the offender be released on full parole. 

(6) An offender who is not released on full 
parole pursuant to subsection (5) is entitled 
to subsequent reviews in accordance with 
$Ubsection 123(5). 

(7) In this section, "offence involving 
violence" means murder or any offence set 
out in Schedule I, but, in determining 
whether there are reasonable grounds to 
believe that an offender is likely to commit 
an offence involving violence, it is not 
necessary to determine whether the 
offender is likely to commit any particular 
offence. 

(8) Where the parole of an offender 
released pursuant to this section is 
terminated or revoked, the offender is not 
entitled to another review pursuant to this 
section. 
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(2) Par derogation a !'article 102, quand 
elle est convaincue qu'il n'existe aucun 
motif raisonnable de croire que le 
delinquant commettra une infraction 
accompagnee de violence s'il est remis en 
liberte avant }'expiration legale de sa peine, 
la Commission ordonne sa liberation 
conditionnelle totale. · 

(3) Si elle est convaincue du contraire, Ia 
Commission communique au delinquant 
ses conclusions et motifs. 

(4) La Commission transmet ses 
conclusions et motifs a un comite constitue 
de commissaires n'ayant pas deja examine 
le cas et charge, au cours de la periode 
prevue par reglement, du reexamen du 
dossier. 

(5) Si le reexamen lui apporte la conviction 
precisee au paragraphe (2), le comite 
ordonne la liberation conditionnelle totale 
du delinquant. 

(6) Dans le cas contraire, la liberation 
conditionnelle totale est refusee, le 
delinquant continuant toutefois d'avoir 
droit au reexamen de son dossier selon les 
modalites prevues au paragraphe 123(5). 

(7) Pour !'application du present article, 
une infraction accompagnee de violence 
s' entend du meurtre ou de toute infraction 
mentionnee a !'annexe I~ toutefois, il n'est 
pas necessaire, en determinant s'il exjste 
des motifs raisonnables de croire que le 
delinquant en commettra une, de preciser 
laquelle. 

(8) En cas de ·revocation ou de cessation de 
la liberation conditionnelle, le delinquant 
perd le benefice de la procedure expeditive. 
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126.1 Sections 125 and 126 apply, with 126.1 Les articles 125 et 126 s'appliquent, 
such modifications as the circumstances avec les adaptations necessaires, a la 
require, to a review to determine if an procedure d'examen expeditifvisant a 
offender referred to in subsection 119 .1 determiner si la semi-liberte sera accordee 
should be released on day parole. au delinquant vise a l 'article 119 .1. 

SCHEDULE I ANNEXE I 

(Subsections I07(1), I25(I) and I26(7) (paragraphes I07(I), I25(1) et I26(7) et 
and sections I 29 and I 30) articles I 29 et I 30) 

1. An offence under any of the following 1. Une infraction prevue par l'une des 
provisions of the Criminal Code, that was dispositions suivantes du Code criminel et 
prosecuted by way of indictment: poursuivie par mise en accusation: 

(a) section 75 (piratical acts); a) article 75 (piraterie); 

(a.I) section 76 (hijacking); a.I) article 76 (detournement d'un 

(a.2) section. 77 (endangering safety of 
aero net); 

aircraft or airport); a.2) article 77 (atteinte a la securite des 

(a.3) section 78.1 (seizing control of ship 
aeronefs OU des aeroports ); 

or fixed platform); a.3) article 78.1 (prise d'un navire ou d'une 

(a.4) paragraph 81(1)(a), (b) or (d) (use of 
plate-forme fixe); 

explosives); a.4) alineas 81(1)a), b) ou d) (usage 

(a.5) paragraph 81(2)(a) (causing injury 
d'explosifs); 

with intent); a.5) alinea 81(2)a) (causer 

(b) subsection 85(1) (using firearm in 
intentionnellement des blessures); 

commission of offence); b) paragraphe 85(1) (usage d'une arme a 
(b.I) subsection 85(2) (using imitation 

feu lors de la perpetration d'une infraction); 

firearm in commission of offence); b.I) paragraphe 85(2) (usage d'une fausse 

(c) subsection 86(1) (pointing a firearm); 
arme a feu lors de la perpetration d'une 
infraction); 

(d) section 144 (prison breach); c) paragraphe 86(1) (braquer une arme a 
( e) section 151 (sexual interference); feu); 

(j) section 152 (invitation to sexual d) article 144 (bris de prison); 

touching); e) article 151 (contacts sexuels); 

(g) section 153 (sexual exploitation); fJ article 152 (incitation a des contacts 

(h) section 155 (incest); sexuels); 



(i) section 159 (anal intercourse); 

(j) section 160 (bestiality, compelling, in 
presence of or by child); 

(k) section 170 (parent or guardian 
procuring sexual activity by child); 

(!)section 171 (householder permitting 
sexual activity by or in presence of child); 

(m) section 172 (corrupting children); 

(n) subsection 212(2) (living off the avails 
of prostitution by a child); 

( o) subsection 212( 4) (obtaining sexual 
services of a child); 

( o. l) section 220 (causing death by 
criminal negligence); 

( o. 2) section 221 (causing bodily harm by 
criminal negligence); 

(p) section 236 (mansl.aughter); 

(q) section 239 (attempt to commit 
murder); 

(r) section 244 (discharging firearm with 
intent); 

(s) section 246 (overcoming resistance to 
commission of offence); 

(s.l) subsections 249(3) and (4) (dangerous 
operation causing bodily harm and 
dangerous operation causing death); 

(s.2) subsections 255(2) and (3) (impaired 
driving causing bodily harm and impaired 
driving causing death); 

(s. 3) section 264 (criminal harassment); 

(t) section 266 (assault); 

(u) section 267 (assault with a weapon or 
causing bodily harm); 

(v) section 268 (aggravated assault); 

(w) section 269 (unlawfully causing bodily 
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g) article 153 (personnes en situation 
d'autorite); 

h) article 155 (inceste); 

i) article 159·(relations sexuelles anales); 

j) article 160 (bestialite, usage de la force, 
en presence d'un enfant ou incitation de 
ceux-ci); 

k) article 170 (pere, mere OU tuteur qui .sert 
d'entremetteur); 

l) article 171 (ma1tre de maison qui permet, 
a des enfants ou en leur presence, des actes 
sexuels interdits); 

m) article 172 (corruption d'enfants); 

n) paragraphe 212(2) (vivre des produits de 
la prostitution d'un enfant); 

o) paragraphe 212(4) (obtenir les services 
sexuels d'un enfant); 

o. 1) article 220 (le fait qe causer la mort 
par negligence criminelle); . 

o. 2) article 221 (causer des lesions 
corporelles par negligence criminelle); 

p) article 236 (homicide involontaire 
coupable); 

q) article 239 (tentative de meurtre); 

r) article 244 (decharger une arme a feu 
avec une intention particuliere ); 

s) article 246 (fait de vaincre la resistance a 
la perpetration d'une infraction); · 

s. 1) paragraph es 249(3) et ( 4) ( conduite 
dangereuse causant ainsi des lesions 
corporelles et conduite de fa9on dangereuse 
causant ainsi la mort); 

s.2) paragraphes 255(2) et (3) (capacite de 
conduite affaiblie ); 

s.3) article 264 (harcelement criminel); 



harm); 

(x) section 270 (assaulting a peace officer); 

(y) section 271 (sexual assault); 

(z) section 27.2 (sexual assault with a 
weapon, threats to a third party or causing 
bodily harm); 

(z.1) section 273 (aggravated sexual 
assault); 

(z. 2) section 279 (kidnapping); 

(z. 21) section 279 .1 (hostage taking); 

(z.3) section 344 (robbery); 

(z.31) subsection 430(2) (mischief that 
causes actual danger to life); 

(z. 32) section 431 (attack on premises, 
residence or transport of internationally 
protected person); 

(z. 3 3) section 4 31.1 (attack on premises, 
accommodation or transport of United 
Nations or associated personnel); 

(z.34) subsection 431.2(2) (explosive or 
other lethal device); 

(z.4) section 433 (arson - disregard for 
human life); 

(z.5) section 434.l (arson- own 
property); 

(z.6) section 436 (arson by negligence); and 

(z. 7) paragraph 465(l)(a) (conspiracy to 
commit murder). 

2. An offence under any of the following 
provisions of the Criminal Code, as they 
read immediately before July 1, 1990, that 
was prosecuted by way of indictment: 

(a) section 433 (arson); 

(b) section 434 (setting fire to other 
substance); and 
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t) article 266 (voies de fait); 

u) article 267 (agression armee OU infliction 
de lesions corporelles); 

v} article 268 (voies de fait graves); 

w) article 269. (infliction illegale de lesions 
corporelles ); 

x) article 270 (voies de fait contre un agent 
de la paix); 

y) article 271 (agression sexuelle); 

z) article 272 (agression sexuelle armee, 
menaces a une tierce personne ou infliction 
de lesions corporelles); 

z.1) article 273 (agression sexuelle grave); 

z. 2) article 279 ( enlevement, .sequestration); 

z.21) article 279.1 (prise d'otages); 

z.3) article 344 (vol qualifie); 

z. 31) paragraphe 430(2) (mefait qui cause 
un danger reel pour la vie des gens); 

z.32) article 431 (attaque contre les locaux 
officiels, le logement prive ou les moyens 
de transport d'une personne jouissant d'une 
protection intemationale); 

z.33) article 431.1 (attaque contre les 
locaux officiels, le logement prive ou Jes 
moyens de transport du personnel des 
Nations Unies ou du personnel associe); 

z.34) paragraphe 431.2(2) (engin explosif 
ou autre engin meurtrier); 

z.4) article 433 (incendie criminel : danger 
pour la vie humaine ); 

z.5) article 434.1 (incendie criminel : biens 
propres); 

z. 6) article 436 (incendie criminel par 
negligence); 

z. 7) alinea 465(1)a) (complot en vue de 



(c) section 436 (setting fire by negligence). 

3. An offence under any of the following 
provisions of the Criminal Code, chapter 
C-34 of the Revised Statutes of Canada, 
1970, as they read immediately before 
January 4, 1983, that was prosecuted by 
way of indictment: 

(a) section 144 (rape); 

(b) section 145 (attempt to commit rape); 

(c) section 149 (indecent assault on 
female); 

(d) section 156 (indecent assault on male); 

(e) section 245 (common assault); and 

(j) section 246 (assault with intent). 

4. An offence under any of the following 
provisions of the Criminal Code, chapter 
C-34 of the Revised Statutes of Canada, 
1970, as they read immediately before 
January l, 1988, that was prosecuted by 
way of indictment: 

(a)' section 146 (sexual intercourse with a 
female under 14); 

( b) section 151 (seduction of a female 
between 16 and 18); 

(c) section 153 (sexual intercourse with 
step-daughter); 

(d) section 155 (buggery or bestiality); 

( e) section 157 (gross indecency); 

(j) section 166 (parent or guardian 
procuring defilement); and 

(g) section 167 (householder permitting 
defilement). 

5. The offence of breaking and entering a 
place and committing an indictable offence 
therein, as provided for by paragraph 
348(1)(b) of the Criminal Code, where the 
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commettre un meurtre ). 

2. Une infraction prevue par l 'une des 
dispositions suivantes du Code criminel, 
dans leur version anterieure au 1 er juillet 
1990, et poursuivie par mise en 
accusation : 

a) article 433 (incendie criminel); 

b) article 434 (incendie: dommages 
materiels ); 

c) article 436 (incendie par negligence). 

3. Une infraction prevue par l'une des 
dispositions suivantes du Code criminel, 
chapifre C-34 des Statuts revises du 
Canada de 1970, dans leur version 
anterieure au 4 janvier 1983, et poursuivie 
par mise en accusation : 

a) article 144 (viol); 

b) article 145 (tentative de viol); 

c) article 149 (attentat a la pudeur d'une 
personne du.sexe feminin); 

d) article 156 (attentat a la pudeur d'une 
personne du sexe masculin); 

e) article 245 (voies de fait ou attaque); 

fJ article 246 (voies de fait avec intention). 

4. Une .infraction prevue par l 'une des 
dispositions suivantes du Code criminel, 
chapitre C-34 des Statuts revises du 
Canada de 1970, dans leur version 
anterieure au 1 er janvier 1988, et poursuivie 
par mise en accusation : 

a) article 146 (rapports sexuels avec une 
personne du sexe feminin de moins de 14 
ans); 

b) article 151 (seduction d 'une personne du 
sexe feminin de 16 a 18 ans); 

c) article 153 (rapports sexuels avec sa 
belle-fille ); 



indictable offence is an offence set out in 
sections 1 to 4 of this Schedule and its 
commission 
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d) article 155 (sodomie ou bestialite); 

e) article 157 (grossiere indecence ); 

(a) is specified in the warrant of committal; fJ article 166 (pere, mere ou tuteur qui 
cause le deflorement); 

(b) is specified in the Summons, 
Information or Indictment on which the 
conviction has been registered; 

(c) is found in the reasons for judgment of 
the trial judge; or 

(d) is found in a statement of facts admitted 
into evidence pursuant to section 655 of the 
Criminal Code. 

6. An offence under any of the following 
provisions of the Crimes Against Humanity 
and War Crimes Act: 

(a) section 4 (genocide, etc., committed in 
Canada); 

(b) section 5 (breach of responsibility 
committed in Canada by military 
commanders or other superiors); 

(c) section 6 (genocide, etc., committed 
outside Canada); and 

(d) section 7 (breach of responsibility 
committed outside Canada by military 
commanders or other superiors). 

g) article 167 (maltre de maison qui permet 
le deflorement). 

5. L'infraction prevue a l'alinea 348(l)b) 
du Code criminel lorsqu'elle consiste a 
s'introduire en un endroit par effraction et a 
y commettre un acte criminel mentionne a 
l'un des articles 1 a 4 de la presente annexe 
et que la commission de celui-ci : 

a) soit est specifiee dans le mandat de 
depot; 

b) so it est specifiee dans la sommation, la 
denonciation ou l'acte d'accusation qui a 
donne lieu a la condamnation; 

c) soit est mentionnee dans les motifs du 
jugement du juge au proces; 

d) soit est mentionnee dans une declaration 
de faits admise en preuve conformement a 
l'article 655 du Code criminel. 

6. Une infraction visee par l'une des 
dispositions suivantes de la Loi sur les 
crimes contre l 'humanite et les crimes de 
guerre: 

a) article 4 (genocide, crime contre 
l'humanite, etc., commis au Canada); 

b) article 5 (manquement a la responsabilite 
au Canada : chef militaire ou autre 
superieur); 

c) article 6 (genocide, crime contre 
l'humanite, etc., commis a l'etranger); 

d) article 7 (manquement a la responsabilite 
a l' etranger : chef militaire OU autre 
superieur). 



SCHEDULE II 

(Subsections 107(1) and 125(1) and 
sections 129, 130 and 132) 

1. An offence under any of the following 
provisions of the Narcotic Control Act, as 
it read immediately before the day on 
which section 64 of the Controlled Drugs 
and Substances Act came into force, that 
was prosecuted by way of indictment: 

(a) section 4 (trafficking); 

(b) section 5 (importing and exporting); 

(c) section 6 (cultivation); 

(d) section 19.1 (possession of property 
obtained by certain offences); and 

( e) section 19 .2 (laundering proceeds of 
certain offences). 

2. An offence under any of the following 
provisions of the Food and Drugs Act, as it 
read immediately before the day on which 
section 64 of the Controlled Drugs and 
Substances Act came into force, that was 
prosecuted by way of indictment: 

(a) section 39 (trafficking in controlled 
drugs); 

(b) section 44.2 (possession of property 
obtained by trafficking in controlled 
drugs); 

(c) section 44.3 (laundering proceeds of 
trafficking in controlled drugs); 

(d) section 48 (trafficking in restricted 
drugs); 

(e) section 50.2 (possession of property 
obtained by trafficking in restricted drugs); 
and 

(fJ section 50.3 (laundering pro~eeds of 
trafficking in restricted drugs). 
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ANNEXE II 

(paragraphes 107(1) et 125(1) et articles 
129, 130 et 132) 

1. Une infraction prevue par l 'une des 
dispositions suivantes de la Loi sur /es 
stupefiants, dans leur version anterieure a 
la date d'entree en vigueur de !'article 64 
de la Loi reglementant certaines drogues et 
autres substances, et poursuivie par mise 
en accusation : 

a) article 4 (trafic de stupefiant); 

b) article 5 (importation et exportation); 

c) article 6 (culture); 

d) article 19 .1 (possession de bi ens obtenus 
par la perpetration d'une infraction); 

e) article 19.2 (recyclage des prodults de la 
criminal i te). 

2. Une infraction prevue par l'une des 
dispositions suivantes de la Loi sur !es 
aliments et drogues, dans leur version 
anterieure a la date d'entree en vigueur de 
I' article 64 de la Loi reglementant 
certaines drogues et autres substances, et 
poursuivie par mise en accusation : 

a) article 39 (trafic des drogues controlees); 

b) article 44.2 (possession de biens obtenus 
par la perpetration d'une infraction); 

c) article 44.3 (recyclage des produits de la 
criminalite); 

d) article 48 (trafic des drogues d'usage 
restreint); 

e) article 50.2 (possession de biens obtenus 
par la perpetration d'une infraction); 

f) article 50.3 (recyclage des produits de la 
criminalite). 
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3. An offence under any of the following 
provisions of the Controlled Drugs and 3. Une infraction prevue par l 'une des 
Substances Act that was prosecuted by way dispositions suivantes de la Loi 
of indictment: reglementant certaines drogy_es et autres 

(a) section 5 (trafficking); substances, et poursuivie par mise en 
accusation : 

(b) section 6 (importing and exporting); 
a) article 5 (trafic); 

(c) section 7 (production). 
b) article 6 (importation et exportation); 

(d) and (e) [Repealed, 2001, c. 32, s. 57] 
c) article 7 (production). 

4. The offence of conspiring, as provided 
d) et e) [Abroges, 2001, ch. 32, art. 57) by paragraph 465(1)(c) of the Criminal 

Code, to commit any of the offences 4. L'infraction de complot prevue a l'alinea 
referred to in items 1 to 3 of this schedule. 465(l)c) du Code criminel, en vue de 

commettre une des infractions mentionnees 
aux articles 1 a 3 de la presente annexe, et 
poursuivie par mise en accusation. 
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Corrections and Conditional Release Regulations, SOR/92-620, 
repealed s.149(2) 

149. (1) The review of the case of an 
offender pursuant to subsection 126(1) of 
the Act shall be made by a panel that 
consists of at least one member of the 
Board. 
(2) The review of the case of an offender 
pursuant to subsection 126(4) of the Act 
shall be made by a panel that consists of at 
least two members of the Board. 

149. (1) Le nombre minimal de membres 
de la Commission requis pour former un 
comite charge d'examiner le cas du 
delinquant en application du paragraphe 
126(1) de la Loi est de un membre. 
(2) Le nombre minimal de membres de la 
Commission requis pour former un comite 
charge d' examiner le cas du delinquant en 
application du paragraphe 126(4) de la Loi 
est de deux membres. 



75 

Criminal Code, R.S.C. 1985, c.C-46, ss. 7(6), 12, 607-610, 718, 718.1, 
743.6, 743.6(2), 745.4 

7. (6) Where a person is alleged to have 7. (6) Lorsqu'il est allegue qu'une personne 
committed an act or omission that is an a commis, par action ou omission, un acte 
offence by virtue of this section and that ou un fait constituant une infraction en 
person has been tried and dealt with outside raison du present article et que cette 
Canada in respect of the offence in such a personne a subi son proces et a ete traitee a 
manner that, if that person had been tried l 'etranger a l' egard de I' infraction de 
and dealt with in Canada, he would be able maniere que, si elle avait subi son proces 
to plead autrefois acquit, autre-fois convict ou avait ete traitee au Canada, elle pourrait 
or pardon, that person shall be deemed to invoquer les moyens de defense 
have been so tried and dealt with in d'autrefoisacquit, d'autrefois convict ou de 
Canada. pardon, elle est reputee avoir subi son 

proces et avoir ete traitee au Canada. 

12. Where an act or omission is an offence 12. Lorsqu 'un acte ou une omission 
under more than one Act of Parliament, constitue une infraction visee par plusieurs 
whether punishable by indictment or on lois federales, qu'elle soit punissable sur 
summary conviction, a person who does acte d' accusation ou declaration de 
the act or makes the omission is, unless a culpabilite par procedure sommaire, une 
contrary intention appears, subject to personne qui accomplit l'acte ou fait 
proceedings under any of those Acts, but is l'omissio~ devient, a moins que !'intention 
not liable to be punished more than once contraire ne soit manifeste, assujettie aux 
for the same offence. procedures que prevoit l'une ou l'autre de 

ces lois, mais elle n'est pas susceptible 
d'etre punie plus d'une fois pour la meme 
infraction. 

607. ( 1) An accused may plead the special 607. (1) Un accuse peut invoquer les 
pleas of moyens de defense speciaux : 
(a) autrefois acquit; a) d'autrefois acquit; 
(b) autrefois convict; and b) d'autrefois convict; 
(c) pardon. c) de pardon. 

(2) An accused who is charged with (2) Un prevenu qui est accuse de libelle 
defamatory libel may plead in accordance diffamatoire peut presenter des moyens de 
with sections 611 and 612. defense conformes aux articles 611 et 612. 

(3) The pleas of autrefois acquit, autrefois (3) Le juge statue sans jury sur les defenses 
convict and pardon shall be disposed of by d'autrefois acquit, d'autrefois convict et de 
the judge without a jury before the accused pardon, avant que l'accuse soit appele a 
is called on to plead further. plai~er davantage. 

( 4) When the pleas referred to in subsection (4) L'accuse centre lequel il a ete statue sur 
(3) are disposed of against the accused, he les defenses mentionnees au paragraphe (3) 
may plead guilty or not guilty. peut s'avouer coupable ou nier sa 
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(5) Where an accused pleads autrefois culpabilite. 
acquit or autrefois convict, it is sufficient if (5) Si un accuse invoque la defense 
he d'autrefois acquit ou d'autrefois convict, il 
(a) states that he has been lawfully suffit : 
acquitted, convicted or discharged under a) qu'il declare avoir ete legalement 
subsection 730(1), as the case may be, of acquitte, reconnu coupable ou absous 
the offence charged in the count to which conformement au paragraphe 730(1), selon 
the plea relates; and le cas, de }'infraction imputee dans le chef 
(b) indicates the time and place of the d'accusation auquel se rapporte le 
acquittal, conviction or discharge under plaidoyer; 
subsection 730(1). b) qu'il indique la date .et le lieu de 
(6) A person who is alleged to have l'acquittement, de la declaration de 
committed an act or om~ssion outside culpabilite ou de }'absolution 
Canada that is an offence in Canada by conformement au paragraphe 730(1). 
virtue of any of subsections 7(2) to (3.4) or (6) Bien qu'elle soit reputee avoir subi un 
(3. 7), or an offence under the Crimes proces et avoir ete traitee au Canada en 
Against Humanity and War Crimes Act, vertu du paragraphe 12(1) de la Loi sur les 
and in respect of which the person has been crimes contre l 'humanite et les crimes de 
tried and convicted outside Canada, may guerre ou du paragraphe 7(6), selon le cas, 
not plead autrefois convict with respect to a la personne censee avoir commis, a 
count that charges that offence if. l'etranger, un acte ou une omission 
(a) at the trial outside Canada the person constituant une infraction au Canada en 
was not present and was not represented by raison des paragraphes 7(2) a (3.4) et (3.7) 
counsel acting under the person's ou une infraction visee a la Loi sur /es 
instructions, and crimes contre l 'humanite et /es crimes de 
(b) the -person was' not punished in guerre, et a l"egard duquel elle a subi un 
accordance with the sentence imposed on proces et a ete reconnue coupable a 
conviction in respect of the act or omission, l'etranger, ne peut invoquer la defense 
notwithstanding that the person is deemed d'autrefois convict a l'egard d'un chef 
by virtue of subsection 7( 6), or subsection d'accusation relatif a cet acte o_u cette 
12(1) of the Crimes Against Humanity and omission lorsque : 
War Crimes Act, as the case may be, to a) d'une part, cette personne n'etait pas 
have been tried and convicted in Canada in presente au proces ni representee par 
respect of the act or omission. l'avocat qu'elle avait mandate; 

b) d' autre part, la peine infligee a l' egard 
de l'acte OU du fait n'a pas ete purgee. 

608. Where an issue on a plea of autrefois 608. Lorsqu 'une contestation sur une 
acquit or autrefois convict is tried, the defense d'autrefois acquit ou d'autrefois 
evidence and adjudication and the notes of convict est jugee, la preuve et decision et 
the judge and official stenographer on the les notes du juge et du stenographe officiel 
former trial and the record transmitted to lors du proces anterieur, ainsi que le 
the court pursuant to section 551 on the dossier transmis au tribunal conformement 
charge that is pending before that court are a !'article 551 sur }'accusation pendante 
admissible in evidence to prove or to devant ce tribunal, sont admissibles en 
disprove the identity of the charges. preuve pour etablir OU pour refuter 
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l'identite des inculpations. 

609. (1) Where an issue on a plea of 609. (1) Lorsqu'une contestation sur une 
autrefois acquit or autrefois convict to a defense d'autrefois acquit ou d'autrefois 
count is tried and it appears convict a l'egard d'un chef d'accusation est 
(a) that the matter on which the accused jugee et qu'il parrut : 
was given in charge on the former trial is a) d'une part, que l'affaire au sujet de 
the same in whole or in part as that on laquelle I' accuse a ete remis entre les mains 
which it is proposed to give him in charge, de l'autorite competente lors du proces 
and anterieur est la meme, en totalite ou en 
(b) that on the former trial, if all proper partie, que celle sur laquelle ii est propose 
amendments had been made that might de le remettre entre les mains de l'autorite 
then have been made, he might have been competente; 
convicted of all the offences of which he b) d'autre part, que, lors du proces 
may be convicted on the count to which the anterieur, s'il avait ete apporte toutes les 
plea of autrefois acquit or autrefois convict modifications pertinentes qui auraient pu 
is pleaded, the judge shall give judgment alors etre faites, }'accuse aurait pu avoir ete 
discharging the accused in respect of that reconnu coupable de toutes les infractions 
count. dont ii peut etre convaincu sous le chef 

(2) The following provisions apply where d'accusation en reponse auquel la defense 

an issue on a plea of autrefois acquit or d'autrefois acquit ou d'autrefois convict est 

autrefois convict is tried: invoquee, le juge rend un jugement liberant 

(a) where it appears that the accused might I' accuse de ce chef d' accusation. 

on the former trial have been convicted of (2) Lorsqu'une contestation sur une 
an offence of which he may be convicted defense d'autrefois acquit ou d'autrefois 
on the count in issue, the judge shall direct convict est jugee, les dispositions suivantes 
that the accused shall not be found guilty of s'appliquent: 
any offence of which he might have been a) s'il para1t que l'accuse aurait pu, lors du 
convicted on the former trial; and proces anterieur, avoir ete reconnu 
( b) where it appears that the accused may coupable d'une infraction dont il peut etre 
be convicted on the count in issue of an declare coupable sous le chef d' accusation 
offence of which he could not have been en cause, le juge ordonne que I' accuse ne 
convicted on the former trial, the accused soit pas declare coupable d'une infraction 
shall plead guilty or not guilty with respect dont ii aurait pu etre convaincu lors du 
to that offence. proces anterieur; 

b) s'il para1t que l'accuse peut etre declare 
coupable, sous le chef d'accusation en 
cause, d'une infraction dont ii n'aurait pas 
pu etre convaincu lors du proces anterieur, 
l'accuse doit s'avouer coupable ou nier sa 
culpabilite a l'egard de cette infraction. 

610. (1) Where an indictment charges 610. (1) Lorsqu'un acte d'accusation 
substantially the same offence as that impute sensiblement la mem\e infraction 
charged in an indictment on which an que celle qui est portee dans un acte 



accused was previously convicted or 
acquitted, but adds a statement of intention 
or circumstances of aggravation tending, if 
proved, to increase the punishment, the 
previous conviction or acquittal bars the 
subsequent indictment. 

(2) A conviction or an acquittal on an 
indictment for murder bars a subsequent 
indictment for the same homicide charging 
it as manslaughter or infanticide, and a 
conviction or acquittal on an indictment for 
manslaughter or infanticide bars a 
subsequent indictment for the same 
homicide charging it as murder. 

(3) A conviction or an acquittal on an 
indictment for first degree murder bars a 
subsequent indictment for the same 
homicide charging it as second degree 
murder, and a conviction or acquittal on an 
indictment for second degree murder bars a 
subsequent indictment for the same 
homicide charging it as first degree murder. . . 

(4) A conviction or an acquittal on an 
indictment for infanticide bars a subsequent 
indictment for the same homicide charging 
it as manslaughter, and a conviction or 
acquittal on an indictment for manslaughter 
bars a subsequent indictment for the same 
homicide charging it as infanticide. 
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d'accusation sur lequel un prevenu a ete 
anterieurement reconnu coupable ou 
acquitte, mais ajoute un enonce d'intention 
ou de circonstances aggravantes tendant, si 
elles sont prouvees, a accroltre la peine, la 
declaration anterieure de culpabilite ou 
l'acquittement anterieur constitue une fin 
de non-recevoir centre l'acte d'accusation 
subsequent. 

(2) Une declaration de culpabilite ou un 
acquittement sur un acte d'accusation de 
meurtre constitue une fin de non-recevoir 
centre un acte d'accusation subsequent 
pour le meme homicide l 'imputant comme 
homicide involontaire coupable ou 
infanticide, et une declaration de culpabilite 
ou un acquittement sur un acte d'accusation 
d'homicide involontaire coupable ou 
d'infanticide constitue une fin de non
recevoir centre un acte d'accusation 
subsequent pour le meme homicide 
l'imputant comme meurtre. 

(3) Une declaration de culpabilite ou un 
acquittement sur un acte d' accusation de 
meurtre au premier degre constitue une fin 
de non-recevoir centre un acte d'accusation 
subsequent pour le meme homicide 
l'imputant comme meurtre au deuxieme 
degre et une declaration de culpabilite ou 
un acquittement sur un acte d'accusation de 
meurtre au deuxieme degre constitue une 
fin de non-recevoir centre un acte 
d'accusation subsequent pour le meme 
homicide l 'imputant comme meurtre au 
premier degre. 

(4) Une declaration de culpabilite ou un 
acquittement sur un acte d'accusation 
d'infanticide constitue une fin de non
recevoir centre un acte d'accusation 
subsequent pour le meme homicide 
l'imputant comme homicide involontaire 
coupable, et une declaration de culpabilite 
ou un acquittement sur un acte d'accusation 
d'homicide involontaire coupable constitue 
une fin de non-recevoir centre un acte 
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d' accusation subsequent pour le meme 
homicide l'imputant comme infanticide. 

718. The fundamental purpose of 718. Le prononce des peines a pour objectif 
sentencing is to contribute, along with essentiel de contribuer, parallelement a 
crime prevention initiatives, to respect for d'autres initiatives de prevention du crime, 
the law and the maintenance of a just, au respect de la loi et au maintien d'une 
peaceful and safe society by imposing just societe juste, paisible et sfue par I' infliction 
sanctions that have one or more of the de sanctions justes visant un ou plusieurs 
following objectives: des objectifs suivants : 
(a) to denounce unlawful conduct; a) denoncer le comportement illegal; 
( b) to deter the offender and other persons b) dissuader les delinquants, et quiconque, 
from committing offences; de commettre des infractions; 
(c) to separate offenders from society, c) isoler, au besoin, les delinquants du reste 
where necessary; de la societe; 
(d) to assist in rehabilitating offenders; d) favoriser la reinsertion sociale des 
(e) to provide reparations for harm done to delinquants; 
victims or to the community; and e) assurer la reparation des torts causes aux 
(j) to promot'e a sense of responsibility in victimes ou a la collectivite; 
offenders, and acknowledgment of the .f) susciter la conscience de leurs 
harm done to victims and to the responsabilites chez les delinquants, 
community. notamment par la reconnaissance du tort 

qu'ils ont cause aux victimes et a la 
collectivite. 

718.1 A sentence must be proportionate to 718.1 La peine est proportionnelle a la 
the gravity of the offence and the degree of gravite de !'infraction et au degre de 
responsibility of the offender. responsabilite du delinquant. 

743.6 (1) Notwithstanding subsection 743.6 (1) Par derogation au paragraphe 
120(1) of the Corrections and Conditional 120(1) de la Loi sur le systeme 
Release Act, where an offender receives, on correctionnel et la mise en liberte sous 
or after November 1, 1992, a sentence of condition, le tribunal peut, s'il est 
imprisonment of two years or more, convaincu, selon les circonstances de 
including a sentence of imprisonment for !'infraction, du caractere et des 
life imposed otherwise than as a minimum particularites du delinquant, que la 
punishment, on conviction for an offence reprobation de la societe a l'egard de 
set out in Schedule I or II to that Act that !'infraction commise ou l'effet dissuasif de 
was prosecuted by way of indictment, the l 'ordonnance l 'exige, ordonner que le 
court may, if satisfied, having regard to the delinquant condamne le 1 er novembre 
circumstances of the commission of the 1992 ou par la suite, sur declaration de 
offence and the character and culpabilite par mise en accusation, a une 
circumstances of the offender, that the peine d'emprisonnement d'au moins deux 
expression of society's denunciation of the ans - y compris une peine 
offence or the objective of specific or d' emprisonnement a perpetuite a condition 
general deterrence so requires, order that que cette peine n'ait pas constitue un 
the portion of the sentence that must be minimum en l 'occurrence - pour une 



served before the offender may be released 
on full parole is one half of the sentence or 
ten years, whichever is less. 

( 1.1) Notwithstanding section 120 of the 
Corrections and Conditional Release Act, 
where an offender receives a sentence of 
imprisonment of two years or more, 
including a sentence of imprisonment for 
life imposed otherwise than as a minimum 
punishment, on conviction for a criminal 
organization offence other than an offence 
under section 467 .11, 467 .12 or 467 .13, the 
court may order that the portion of the 
sentence that must be served before the 
offender may be released on full parole is 
one half of the sentence or ten years, 
whichever is less. 

(1.2) Notwithstanding section 120 of the 
Corrections and Conditional Release Act, 
where an offender receives a sentence of 
imprisonment of two years or more, 
including a· sentence of imprisonment for 
life, on conviction for a terrorism offence 
or an offence under section 467.11, 467.12 
or 467.13, the court shall order that the 
portion of the sentence that must be served 
before the offender may be released on full 
parole is one half of the sentence or ten 
years, whichever is less, unless the court is 
satisfied, having regard to the 
circumstances of the commission of the 
offence and the character and 
circumstances of the offender, that the 
expression of society's denunciation of the 
offence and the objectives of specific and 
general deterrence would be adequately 
served by a period of parole ineligibility 
determined in accordance with the 
Corrections and Conditional Release Act. 

(2) For greater certainty, the paramount 
principles which are to guide the court 
under this section are denunciation and 
specific or general deterrence, with 
rehabilitation of the offender, in all cases, 
being subordinate to these paramount 

80 

infraction mentionnee aux annexes I ou II 
de cette loi, purge, avant d'etre admissible 
a la liberation conditionnelle totale, le 
moindre de la moitie de sa peine ou dix 
ans. 

(1.1) Par derogation a !'article 120 de la 
Loi sur le systeme correctionnel et la mise 
en liberte sous condition, le tribunal peut 
ordonner que le delinquant qui, pour une 
infraction d'organisation criminelle autre 
qu'une infraction prevue aux articles 
467.11, 467.12 ou 467.13, est condarnne 
Sur declaration de culpabilite a une peine 
d'emprisonnement de deux ans ou plus 
y compris une peine d'emprisonnement a 
perpetuite a condition que cette peine n'ait 
pas constitue un minimum en l 'occurrence 
-purge, avant d'etre admissible a la 
liberation conditionnelle totale, la moitie de 
sa peine jusqu'a concurrence de dix ans. 

(1.2) Par derogation a l'article 120 de la 
Loi sur le systeme correctionnel et la mise 
en liberte sous condition, le tribunal est 
tenu, sauf s'il est convaincu, compte tenu 
des circonstances de !'infraction et du 
caractere et des particularites du 
delinquant, que la reprobation de la societe 
a l'egard de !'infraction commise et l'effet 
dissuasif de l' ordonnance auraient la portee 
voulue si la periode d'inadmissibilite etait 
determinee conformement a cette loi, 
d'ordonner que le delinquant condamne a 
une peine d' emprisonnement d'au moins 
deux ans - y compris une peine 
d'emprisonnement a perpetuite- pour une 
infraction de terrorisme ou une infraction 
prevue aux articles 467.11, 467.12 ou 
467.13 purge, avant d'etre admissible a la 
liberation conditionnelle totale, la moitie de 
sa peine jusqu'a concurrence de dix ans. 

(2) II demeure entendu que Ies principes 
supremes qui doivent guider le tribunal 
dans !'application du present article sont la 
reprobation de la societe et l'effet dissuasif, 
la readaptation du delinquant etant, dans 
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principles. tous les cas, subordonnee a ces principes 
supremes. 

745.4 Subject to section 745.5, at the time 745.4 Sous reserve de !'article 745.5, au 
of the sentencing under section 745 of an moment de prononcer la peine 
offender who is convicted of second degree conformement a !'article 745, le juge qui 
murder, the judge who presided at the trial preside le proces du delinquant declare 
of the offender or, if that judge is unable to coupable de meurtre au deuxieme degre -
do so, any judge of the same court may, ou en cas d'empechement, toutjuge du 
having regard to the character of the meme tribunal - peut, compte tenu du 
offender, the nature of the offence and the caractere du delinquant, de la nature de 
circumstances surrounding its commission, I ' infraction et des circonstances entourant 
and to the recommendation, if any, made sa perpetration ainsi que de toute 
pursuant to section 745.2, by order, recommandation formulee en vertu de 
substitute for ten years a number of years !'article 745.2, porter, par ordonnance, le 
of imprisonment (being more than ten but delai prealable a sa liberation 
not more than twenty-five) without conditionnelle au nombre d'annees, 
eligibility for parole, as the judge deems fit compris entre dix et vingt-cinq, qu'il 
in the circumstances. estime indique dans les circonstances. 
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Rules of the Supreme.Court of Canada, SOR/2002-156, R. 92.1 

92.1 Counsel or their agents shall advise 
the Court in writing of any changes that 
affect the record in any motion, application 
for leave to appeal or appeal. When 
necessary, a party shall bring a motion to 
adduce new evidence to bring the change to 
the attention of the Court. 

92.1 Les procureurs ou leurs 
correspondants avisent la Cour par ecrit de 
tout changement ayant une incidence sur le 
dossier dans toute requete, toute demande 
d'autorisation d'appel ou tout appel. Au 
besoin, une partie peut, par requete, 
demander l 'autorisation de presenter de 
nouveaux elements de preuve pour porter le 
changement a la connaissance de la Cour. 
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Suoreme Cour! of Canada Cour s;,prM!e du Canada 

June 4, 2013 ~ 4juin2013 

ORDER 
MOTiiON 

AITOR..'"ifEY GE~RAL OF CANADA v. CHRISTOPHER JOHN WHALING - and 
betw«n - ATTOIU'mY GENERAL OF CANADA v. JUDITH LYNN SLQBBE - and 
bf.tween -ATTORNEY GENERAL OF CANADA v. CESAR M.AJDANA 
(D.C.) (35024) 

ABELLAJ.: 

UPO~ <\PPLICATION by the appellant for nn order stating constitutional questions in tho above 
appeal; 

AND THE MATERIAL Fn.ED having been read; 

rr 1s ·HEREBY ORDERED THAT THE CONSTITUTIONAL QUESTIONS' BE STATED 
AS FOLLOW: 

l. Docs~. 10(1) oftbc Aboliriqn of Early Parole Acr, S.C. 2011, c. 11, to 'the extent 
that it applies to offenders sentenced before the Abolition of Early Parole Act camo 
into force on March 28, 201 l, iofri!lge s. l l(h) of the Canadian Charter of Rights 
and Fru:doms? 

2. If so, is the infringement a reasonable limit prescribed by law as can be 
demonstr.1bly j ustified in a me and democratic society under s. I of1be Canadia11 
Charter of Rights and Freedoms? 

3. Does s. 10(1) ofilic Abo//rton of Early Parole Act, S.C. 2011, o. 11 , to the extent 
that it applies to offenders seµtenced before the .Abolition of Early Parole Act came 
Into force on March 28, 20) 1, infringe s. 7 of the Canadian Charrtr of Rights and 
Preedomtl 

4. If so, is tho infrillgement a reasonable limit prescn'bed by law as can be 
demonstrably justified in a free and democratic society under s. l oflhe Canadian 
Charter of Righu and Freedoms? 
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IT IS HEREBY FURTHER ORDERED THAT: 

I. The notice of constitutional question sha.ll be se:ved and filed on or before Jwie 
10, 2013; 

2. Any notices ofiDtervention shall be served nnd filed on or before Ju.iy 2, 7.013; 

3. The appellant's record, factum and book of authorities shnll be served and filed 
on or before August 2, 2013; 

4. ADy person interested in applying for teavo to intervene shall serve and file 
their motion on or before August 21. 2013; 

5. The responses to any motion for leave to intervene shall be served and filed on 
or before August27, 2013; 

6. The replies on any motion for leave to Intervene shall be served end filed on or 
before August 30, 2013; 

7. The respondents ' records, factums and books of authorities shllll be served and 
fil.id on or before Sepiember 27, 2013; 

· 8. AlJy interveners under Rule 55 and any altomeys general iot1:rveniog on 
constitutional questions shall each serve and file their factum and book of 
autlloritics on or before October l, 2013; 

9. This appeal shall be heard oo October 15, 2013. 

PAGE 63/84 

A LA SUITE DE LA DEMANDE de l'appelant visaot a obtenir la formulation de questions 
constitudonocUes daN l'appcl susmontionntl; 

'ET APREs A VOIR LU la documentation dCposee; 

LES QUESTIONS CONSTITUTIONNELLES SUlV ANTES ONT ETE FORMUI,EES : 

J. DlUlS la mcsure ou le p<ir. 10(1) de la Lot SW' /'abolition de la libiralion 
anrtcipie du crimin11ls, L.C. 2011, cb. 11, s'applique aux d6linqUt111ts 
condamnes avant l'entr~c en vigueur do cette lol le 28 mars 2011, est-cc qu'il 
viole !'a.I. 11 h) de la Chartt canadienne des droirs e1 /fberres? 

2. Dans l'!lft'irmative, ceuc violation constitue-t-cllt' wic limite caisollJlllblc t1ab1Je 
par =e regle de droit ~ dont la justification peut se dmwntrcr dans le cadre 
d'une soci6ttl libre et democratique conformemcm a !'article premier de la 
C:harre conadlenne des drotts er /iberr~s? 
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3. Dans la mesure ou le par. IO(i) de la Lei sur f'aboltrion de .la llberalfon 
anffr;ip4e des crtmlnels, L.C. 2011, ch. 11, s'applique aux delioquants 
condamnes avan1 l'entreo en vigueur<ie cette loi le 28 mars 201 !, est-oe qu' il 
viole !'art. 7 de la Charre C((11adienne des drofts et lfbertis? . 

4. Dans l '1lffinnative, cette violation constirue+elle une lin:l.ite ra.isonnable etablie 
pill une regle de droit et dont la justification peut se d6montrer dans- le cadre 
d'une socieu! libre ct democnuiquc confollll6meot a !'article premier de la 
Charte canadl1mne des drolts et /lbertes? 

IL EST EN OUTRE ORDONNE CE QUI SUIT 1 

I. L 'avis de qumions constitutiormelles doit ~tre signifie et depolK! au plus te:rd le 
l0juin2013; 

2. tout avis d'intervention doit etre signi.fl~ et d6pose au plus r:ard le 2 juillet 2013; 

3. !es dossier, mcmoire et recucil de sources de l'appelant doiveot etre signifi~ ct 
d~ses au plus tard le 2 aoilt 2013; 

4. toute persorme ayant un int6fet A demander l'autotisation d'intcrvenir doit 
signifier~ d6poser sa req_uete en intervention au plus tard le 21 a.out :l.013; 

5. Jes rtponscs a toute requ~e en intervention doivent atre signifiees et d(,pos~s 
au plus t.ard le 27 aoQt 2013; 

6. !es rep!iques aux reponses Aune requ!te en intervention doiveat ctn: signiliees 
et d~o*s au plus tard le 30 aollt 2013; 

7. les dossien, memoires et rccuoils de sources respectifs des intimes doivent 6tre 
signifies et deposes au plus Wd le 27 septernb~ 2013; 

8. !es personnes qui intervienncnt en vertu de l'art. 55 des Rigle.s ainsl quc Jes 
procureurs generaux qi.ti interviennent A 1'6gard des questions 
constitutionneUcs doivent signifier et d~osc:r !curs memoires et rocueils de 
sources res-peetifs au plus t.ard le I u octobre 2013; 

9. l'appel se111 eutendu le IS octobre 2013. 

1.s.c.c. 
1.C.S.C. 

P""'1!. 04 / 04 
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