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Part I - Statement of Facts 

A. Summary of the Appeal 

1. The Appellant, Dax Richard Mack, was convicted of first degree murder after a trial 

before judge and jury in Alberta on February 22, 2008. His conviction appeal to the Court of 

Appeal of Alberta was dismissed on February 27, 2012. 

2. The Appellant testified at trial and denied killing the deceased. He swore that the 

murder was committed by a third person in their hunting party that day. The person he 

pointed to as the killer, Michael Argueta, was called by the Crown as a witness. Argueta 

testified that the Appellant had confessed to him that he had killed the deceased. Argueta 

denied being present at the time of the homicide. 

3. The Appellant was not charged for almost two years after the deceased went missing. 

His arrest was prompted by statements made to undercover police operators during a "Mr. 

Big" sting for which he was the target. 

4. This appeal raises three issues: 

1) Where an undercover operation would not have taken place but for an 
unconstitutional wiretap authorization, should the fruits of that operation be 
excluded? 

2) What are the obligations of a Trial Judge in charging a jury in respect of a 
confession obtained in a "Mr. Big" operation? Was this charge adequate? 

3) Is a standard Vetrovec warning appropriate for a witness to whom the defence 
points as the real, and only, culprit? 

B. Statement of Case Facts 

5. The case against the Appellant rested essentially on four bases: i) an alleged admission 

to a friend, Jay Love; (ii) alleged admissions to Michael Argueta; (iii) admissions to 
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undercover police conducting a "Mr. Big" sting; and (iv) the Appellant took the undercover 

officer to a firepit on his father's rural property where bone and teeth fragments from the 

deceased were found. 

a. Love's Evidence 

6. The deceased, Robert Levoir, rented a room in the Appellant's house. He went 

missing in November of 2002. A friend of the Appellant, Jay Love, later reported to police 

that the Appellant had confessed to killing the deceased and burning his body. This confession 

was alleged to have been made while the two were in a noisy bar. There were issues as to 

what was alleged to have been said, and the Appellant testified that he had been speaking of 

Argueta killing the deceased. 

7. Love described being friends with the Appellant since the 1990's. He worked in 

security in Fort McMurray and through his employment had come to work and socialize with 

Staff Sergeant Stauffer of the local RCMP. For a while he was himself an auxiliary RCMP 

member, but had lost that job due to his involvement with a steroid importation incident in the 

late 1990' s. 1 

8. On December 21, 2002, the Appellant and Michael Argueta picked up Love, and the 

three went to some bars together. At some point, Argueta received a call from his girlfriend 

and took the Appellant's truck to go and pick her up. While Argueta was gone, the Appellant 

began to speak to Love about how close their friendship was and whether he could be trusted. 

Loud music was playing in the bar but Love thought he could hear the Appellant clearly. 

Love was drinking and had started to "lighten up"; he described the Appellant as impaired? 

9. After repeatedly assuring the Appellant that he could trust Love, the Appellant said 

"Robbie's gone ... numerous times". Love was confused by the statement, but believed the 

Appellant meant his roommate, Levoir. When he asked the Appellant what he meant by 

"gone", the Appellant said "Robbie's dead". Love then asked the Appellant if he had 

"outsourced it", and the Appellant said "no, I did it myself'. When the conversation 

1 Appellant's Record ("AR"), Vol. III, Tab 19, Transcript, pp. 1508-1524. 
2 AR, Vol. III, Tab 19, Transcript, pp. 1459-1466, 1491-1493. 
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continued outside the bar, the Appellant told him that he had burned the body on his father's 

property for two days.3 

10. The Appellant had previously told Love that he was unhappy with Levoir for using his 

phone minutes, stealing money from his child's piggy bank and using drugs in his house. 

Love did not pay much attention at the time because the Appellant "had a habit of making 

threats about people". At the bar, the Appellant asked Love how to go about speaking to the 

police, what he should say and wondering why the police "haven't come [yet]." The 

conversation ended and nothing further was said about Levoir. 

11. Love went home by taxi but became concerned for his own safety when he saw a truck 

resembling the Appellant's in front of his house after he got home. He immediately called the 

Appellant who answered his home landline and told him that Argueta was driving his truck. 

Love called Staff Sergeant Stauffer the following day and ultimately provided two videotaped 

statements to police about his conversation with the Appellant. He never spoke further with 

the Appellant about the matter, though the two continued to socialize.4 

12. In cross-examination, Love admitted that he had not actually seen Argueta leave the 

bar or drive away, and did not know if he actually left. The Appellant knew that Love had 

been an auxiliary RCMP member, had seen him in uniform, and frequently interacted with the 

RCMP through his employment. The bar was very noisy when he spoke with the Appellant 

about Levoir, but he did not remember the Appellant making any particular motions with his 

hands or head at the time. The Appellant was not sober. Love's understanding of the 

conversation was not based on exact words used by the Appellant but just "to the effect that 

[the Appellant] had done this". Love had difficulty focussing on what was being said when 

the two went outside the bar and suggested that they talk about it tomorrow in order to end the 

conversation. Although he said there was no mention of Argueta that night in the bar, Love 

acknowledged mentioning Argueta to Sgt. Stauffer the next day. 

3 AR, Vol. III, Tab 19, Transcript, pp. 1466-1469. 
4 AR, Vol. III, Tab 19, Transcript, pp. 1470-1478, 1483-1484, 1513. 
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13. Love admitted being upset about losing his job with the RCMP, but denied being 

motivated in this matter by a desire to get back his job as a member. Love subsequently sued 

the RCMP for failing to keep him informed about the murder investigation in relation to his 

own safety concerns, but denied believing that he would get more money if the Appellant was 

convicted. 5 

b. Argueta's Evidence 

14. The defence position was that Michael Argueta was the killer. 

15. Argueta testified that by 2002, he and the Appellant had been friends for three or four 

years and often went hunting and fishing together on the Appellant's father's property. 

Argueta had also known Robert Levoir since their youth, but the two travelled in different 

social circles and were no longer friends. 

16. Levoir often left town for long periods and at one point, the Appellant told Argueta 

that Levoir had gone back to Vancouver. At some point following, Argueta and the 

Appellant were drinking in a bar in Edmonton, "when he said to me that he had gotten rid of ... 

Mr. Levoir .... I know I was talking to a girl at the time, and Mr. Mack approached me from 

the side and kind of said I got rid of Robbie, and then turned around and walked away from 

me." The girl he was talking to was described by Argueta as "just a random girl at the bar".6 

17. On the car ride home to Fort McMurray the next day, the Appellant told Argueta "I 

shot him" and "that was it". Argueta did not believe the Appellant because he was always 

shooting off his mouth. Later in the conversation, the Appellant told him that he had burned 

Levoir's body on his father's property. Argueta stated that he spoke with the Appellant about 

the killing on at least four or five occasions thereafter, that the Appellant felt a great deal of 

animosity towards Levoir who owed him money, had stolen from his son's piggy bank, and 

5 AR, Vol. III, Tab 19, Transcript, pp. 1501-1527. 
6 AR, Vol. III, Tab 20, Transcript, pp. 1527-1534, p. 1534, II. 7.37. 
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had run up the telephone bill. Argueta denied having anything to do with Levoir's death and 

was angry about people blaming him for being involved. 7 

18. It was admitted by the Crown that there were senous problems with Argueta's 

credibility. The first time Argueta described the alleged second confession by the Appellant, 

alleged to have occurred in the car ride home, was at trial. He had not mentioned that 

confession in his previous five or six statements to police, the first of these shortly after the 

Appellant was arrested in April of 2004, and then later sworn statements in June of 2004. 

Argueta had first told police that the Appellant had never spoken with him about Levoir's 

death, but testified that he had been lying to police when he said this. 

19. At trial, he maintained that he was not lying when he told police that the Appellant 

never admitted killing Levoir because the Appellant had just said he "got rid of' Levoir. In his 

KGB statement he told police, "We were driving back. Nothing was talked about, you know, 

no questions, no nothing". Inconsistency was also apparent in his later statement that he only 

had one conversation with the Appellant about the killing and that "I never touched the topic 

again", and that the Appellant never specified how he killed Levoir. He told police their 

friendship drifted apart after the conversation in the bar. On the night of the Appellant's 

alleged confession in the Edmonton bar, Argueta maintained that his then girlfriend, Eliana 

Rubilar, was not there. 

20. Argueta admitted that he occasionally borrowed the Appellant's two trucks and had 

stored the Appellant's guns at his residence in 2002 and 2003. He and the Appellant had a 

falling out in 2003 after Argueta became involved with the Appellant's ex-girlfriend, and by 

2004, the two "hated one another". Argueta admitted to using cocaine occasionally, and had 

done so within 48 hours of speaking to police in 2004 about the disappearance of Robert 

Levoir.8 

7 AR, Vol. III, Tab 20, Transcript, pp. 1535-1538. 
8 AR, Vol. III, Tab 20 and Vol. IV, Tab 21, Transcript, pp. 1539-1577. 
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21. Argueta told police that Levoir had told him that he was transporting drugs from 

British Columbia and "that he had pissed off some Chinese people in Vancouver when he 

went to do a big deal". Argueta believed that there was a price on Levoir' s head. Argueta 

was familiar with .223 calibre rifles and had gone out to the Appellant's father's property with 

Levoir and the Appellant on many occasions, but maintained that Levoir had never gone 

hunting. Argueta denied shooting Levoir, and telling the Appellant that Levoir had "ripped 

off the big boys". He also denied telling the Appellant in the Edmonton bar not to worry 

about what had happened, or asking any woman there if she had overheard their conversation. 

Argueta admitted to having a criminal record.9 

c. The "Mr. Big" Sting 

22. Following Jay Love's report of the Appellant's alleged confession, a complex 

undercover operation was undertaken. The undercover officers posed as members of a 

criminal organization in order to establish a relationship with the Appellant and obtain a 

confession. This type of undercover operation is commonly described as a "Mr. Big" sting. 

23. An authorization to intercept and record all of the interactions during the sting was 

obtained. The Crown later conceded that the authorization had been obtained in violation of 

the Appellant's section 8 Charter rights due to the lack of investigative necessity. The 

defence sought exclusion of all evidence of the wiretap, including the testimony of the 

undercover officers, on the basis that without the impugned authorizations, the sting would 

not have commenced and the recordings informed the undercover officers throughout the 

operation. 

24. The Trial Judge excluded the recordings, but permitted the police to testify from 

memory and notes. Although a section 8 breach was found, Hillier J. held that there had been 

no deliberate fraud or dishonesty by the state agents in applying for the authorizations. The 

authorizations had been obtained to undertake an undercover operation targeting the 

Appellant, but the intercepted communications themselves were not conscripted evidence. 

9 AR, Vol. IV, Tab 21, Transcript, pp. 1558-1567, 1578-1587. 
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Hillier J. found expressly that there was a lack of causal connection, as it had not been proven 

that the undercover operation was "driven" by the wiretap, or that the wiretap led to the 

Appellant's confession. The original breach was found to be serious, but the Trial Judge 

found that it was the exclusion, not the admission, of the viva voce evidence which would 

bring the administration of justice in disrepute." 10 

25. In late 2003, the primary undercover officer was assigned to establish a relationship 

with the Appellant. He was told that the operation was related to a missing person named 

Robert Levoir. He was given information about the Appellant's lifestyle and habits and began 

regularly attending the pub where the Appellant worked to obtain an introduction. 

26. Eventually, the primary operator asked the Appellant if he was interested in making 

some money by helping to repossess an all-terrain vehicle (quad) from someone who owed 

the operator money. The primary told the Appellant that the money for the loan had come 

from his boss, "Mr. Big" in the undercover scenario. The two undertook the repossession 

using the Appellant's vehicle, took $200 from the undercover officer posing as the quad 

owner and stored the vehicle on the Appellant's father's property. The Appellant was given 

the $200 for his role. 11 

27. The Appellant was also paid to drive the quad to Edmonton and drop it off at "Mr. 

Big's" warehouse. During that drive, the Appellant mentioned his old roommate named 

Robert Levoir who had gone missing. He described Levoir as a drug addict whom he tried to 

get into "rehab" but it did not work, and how Levoir ended up stealing from his child's piggy 

bank. The Appellant said that as "far as he was concerned, the guy was pushing up daisies", 

but later said he had heard Levoir might be "DJ'ing" in Calgary. 

28. Over the next several months, the primary paid the Appellant to do a number of tasks, 

all on the pretext that he was working in aid of the primary's boss, "Mr. Big", in the crime 

organization. The jury heard that the Appellant, among other things, participated in further 

10 AR, Vol. I, Tab 2, Appeal Digest, F33-F43, paras. 152-203. 
11 AR, Vol. IV, Tabs 24 and 25, Transcript, pp. 1708-1744. 
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repossessions, picked up a large sum of money and deposited it in various bank accounts, 

spied on a potential new business partner for "Mr. Big", and delivered unknown packages to 

various places. Eventually, the operator invited the Appellant to meet "Mr. Big", following 

which he was given greater responsibility and payouts for his involvement in various illegal 

(or questionable activities) including a break and enter, collection, and delivery jobs. 12 

29. The primary operator showed the Appellant an old injury on his body and told the 

Appellant that he had received the injury when he was not properly prepared for a collection 

job and the guy attacked him with an ice pick. He told the Appellant "Mr. Big' had taken him 

to the hospital and later made sure he was in Ontario with an alibi when "Mr. Big" "took care 

of the guy" on "the day of reckoning". The primary asked the Appellant if he had ever beaten 

someone, and the Appellant told him that he had once broken a guy's nose in a bar fight, and 

that there was one other incident he could not talk about. The primary expressed concern 

about suspicion being brought on himself and "Mr. Big" because of the Appellant's secret. 

The Appellant assured him that the police were not looking for him. The operator explained 

to the Appellant that he had three rules- honesty, not moving in on someone else's property, 

and not taking credit for someone else's work. The Appellant was told that he would have to 

talk about his secret with "Mr. Big" some day and when the operator suggested that the secret 

involved someone who is now dead, the Appellant nodded his head in agreement and said 

"every man has a breaking point". 13 

30. The Appellant was paid $3000 to drive a concealed "package" to Vancouver for the 

organization, the ostensible purpose of which was to introduce the Appellant to members 

higher up in the organization, and to have a job interview with "Mr. Big". While waiting for 

instructions on where to go, the Appellant mentioned that his old roommate Levoir was from 

Vancouver, owed him $600 for "rehab' he never completed, was a drug dealer and owed a lot 

of people money. 

12 AR, Vol. IV, Tab 25, Transcript, pp. 1731-1795. 
13 AR, Vol. IV, Tab 25 and Vol. V, Tab 26, Transcript, pp. 1796-1821. 
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31. The Appellant was taken to a yacht to meet other people in the organization. The 

Appellant was visibly nervous and expressed reluctance about going onto the boat. The 

primary operator persisted, saying that he would look bad, as he was accountable for the 

Appellant. The Appellant met six other undercover officers on the boat, one of whom was 

introduced as the organization's "enforcer". The "enforcer" had a private conversation with 

the Appellant, explaining that it was his role to protect the organization and "Mr. Big". The 

Appellant told him that he could also protect the primary operator, and the "enforcer" told 

him "he better make sure that he did the job properly, because if anything ever happened to 

him, I would be coming back and looking for the Appellant and dealing with him." 14 

32. The next day, the Appellant went for an interview with "Mr. Big" in an apartment in 

downtown Vancouver. He was asked about his secret and "Mr. Big" made it clear that if no 

further information was forthcoming, the Appellant would not be moving up in the 

organization. The Appellant declined to tell "Mr. Big" anything. Afterwards he told the 

primary that he was "stressed from all the heavy questions he was asked". 

33. Almost a month went by before the Appellant was offered further employment by the 

organization. The primary again told the Appellant that if he wanted to work at a higher level, 

he had to talk. The Appellant said, "he would do what it took to go to work. If he had to sit 

and talk to ["Mr. Big"], he would do it ... that he wanted to". 15 

34. The primary asked the Appellant if he was "willing to sit down ... and tell him about 

his roommate and how he had killed him. Mr. Mack stated that he was". The Appellant was 

told that he would have to provide details, but he could now "get on the boat" (move up in the 

organization). The Appellant told him that his roommate had been a liar, thief, and drug 

dealer. The Appellant had put a tracer on his phone and found that Levoir was dealing crack 

out of the Appellant's house and lied about the Appellant's ex-girlfriend. The Appellant said 

he shot Levoir with a .223 or Mini-14 five times, and then burned his body for two days until 

there was nothing left. He stated that he still had the gun. He stated that Levoir had turned 

14 AR, Vol. V, Tab 26, Transcript, pp. 1821-1848; AR Vol. V, Tab 28, Transcript pp. 1925-1934. 
15 AR, Vol. V, Tab 26, Transcript, pp. 1821-1848. 
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around and said "Dax", putting his hand up just before the Appellant shot him four times in 

the chest and once in the back. 16 

35. The Appellant offered to take the primary out to the location, but as they were leaving 

he said "[y]ou know, everything that I told you was bullshit, I was bullshitting you". The 

primary responded, "I really hope you're not bullshitting me". The primary then told the 

Appellant that he was hiding out in Fort McMurray because he had shot a guy in the back of 

his head over a $50,000 collection. 

36. The Appellant showed the primary a firepit on his father's property where he said he 

had burned the body and then spread the ashes until nothing was left. On the ride home, the 

officer asked him again if he had been telling the truth, and the Appellant said he had been. 

The Appellant repeated this story to "Mr. Big" shortly thereafter when he was taken to what 

he was made to believe was the organization's warehouse. When "Mr. Big" asked the 

Appellant if he was just telling him something to get himself into the organization, the 

Appellant said he was not lying. "Mr. Big" told the Appellant that when he had killed 

someone, he could still remember the song that was playing on the radio at the time. The 

Appellant then told "Mr. Big" that the song "Bonecracker" was playing on the radio on the 

way out to his father's place when he was set on killing Levoir. 

37. The Appellant was arrested and charged with first degree murder a week later. 17 

38. The police knew that the Appellant was largely unemployed, was collecting 

unemployment and supporting two children. It had been repeatedly stated to the Appellant 

that the criminal organization could track people down, steal large items, had a warehouse full 

of goods and lots of cash, and was involved in various illegal ventures. The impression given 

to the Appellant was deliberate, and was that the organization was large, sophisticated, and 

had committed violent acts including murder. The Appellant had been led to believe he knew 

the location of the organization's warehouse, knew personal details about and could recognize 

16 AR, Vol. V, Tab 26, Transcript, pp. 1848-1874. 
17 AR, Vol. V, Tab 26, Transcript, pp. 1848-1874; AR, Vol. V, Tab 31, Transcript pp. 1984-2005. 
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members of the organization, knew where "Mr. Big's" apartment and boat were in 

Vancouver, and had been told that both the primary and "Mr. Big" had committed murder in 

the past. The "enforcer" had warned the Appellant that if he failed in protecting the primary 

operator, the "enforcer" would come and deal with him. 18 

d. Forensic Evidence 

39. There were two key areas of the Appellant's alleged confession to the undercover 

officers that did not match the forensic evidence. The Appellant told the primary that he had 

scattered the deceased's ashes until nothing was left. However, the evidence of the Crown's 

forensic anthropologists was that the bones were in the firepit and not scattered, and were 

found lying in the correct anatomical position as they would have been at the time of being 

burned. Secondly, the Appellant said that he had fired five shots into the deceased, none of 

which exited the deceased's body. There was no evidence ofthose bullets in the firepit, or in 

the body. Other metals including coins were found in various states of fusion and damage by 

fire, but no bullets or bullet material were recovered. 19 

e. Evidence of the Appellant 

40. The Appellant denied killing Robert Levoir. He said the two had lived together but 

things had became "strained" after Levoir stopped working and the Appellant learned that 

Levoir was dealing drugs. In the fall of 2002, the Appellant was working as a heavy hauler. 

In his spare time, he hunted by himself or with Mike Argueta, often on his father's property. 

Levoir would also occasionally accompany the Appellant hunting. 

41. On November 6, 2002, Levoir had just returned from a trip to Vancouver. The 

Appellant and Michael Argueta had planned to go out to his father's property that day to hunt 

deer and when Levoir asked the Appellant what he was doing, the Appellant suggested that 

Levoir come along. He was surprised when Argueta also suggested Levoir come along 

18 AR, Vol. V, Tab 27, Transcript, pp. 1893-1907; AR, Vol. V, Tab 28, Transcript, pp. 1925-1934. 
19 AR, Vol. VI, Tab 36, Transcript, pp. 1342-1347, 1350-1380. 
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because Argueta did not really like Levoir. The three went out to the Appellant's father's 

property and hunted on foot, Argueta and Levoir headed up the road and the Appellant headed 

alone along a game trail in the woods. The Appellant was using his .308 rifle and Argueta 

had the Appellant's walnut stock Mini-14 with a scope. After some time, the Appellant heard 

a single shot, followed by further shots in rapid succession. The Appellant stayed where he 

was for ten or fifteen minutes not wanting to chase away a wounded animal. 

42. When the Appellant headed back towards the road he saw Argueta but not Levoir. He 

asked Argueta where Levoir was and Argueta told him, "[t]hat's what you get ... for pissing 

off the big boys". The Appellant then saw Levoir lying in the grass. The Appellant became 

afraid and tried to walk over to Levoir, but Argueta stopped him saying, "U]ust let it alone, he 

fucked off to Vancouver again". Argueta grabbed him by the shoulder and held him back. 

Argueta was bigger than the Appellant and he did not know how many bullets were left in 

Argueta's gun: "Shut your mouth, he says, you don't know nothing". Argueta told him not to 

worry about it and that he would come back and "look after it". The Appellant then drove 

back to Argueta's house and Argueta took the weapons with him inside; Argueta had 

previously been storing the Appellant's weapons at his residence. The Appellant left to pick 

up his son, went home and "[c]ried my face off', and did not go back to that spot where the 

body was until 2003 or 2004.20 

43. In December 2002, the Appellant was in an Edmonton bar with Argueta and Argueta's 

then girlfriend Eliana Rubilar. Argueta told him that he had burned the body for two days and 

that Levoir owed "money to too many people". Argueta was acting aggressively and said 

"[w]elcome to my world", which the Appellant took to mean his involvement with the drug 

underworld. The Appellant, Argueta, and Rubilar then drove back to Fort McMurray together 

the next day. The Appellant denied saying anything to either Argueta or Rubilar about killing 

Levoir during that car ride. 

44. The Appellant confirmed that he and Jay Love had been friends. On December 21, 

2002, the Appellant and Argueta went to a bar in Fort McMurray. Love showed up and the 

20 AR, Vol. VI, Tab 32, Transcript, pp. 2022-2041. 
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Appellant tried to get alone with Love in order to tell him that Levoir was dead. He gestured 

towards Argueta as the killer. When Love asked him if he did something, the Appellant said 

no. The two went outside to talk and the Appellant told him that Argueta had burned the 

body. The Appellant had thought that Love was still trying to get a job with the RCMP and 

might know who to talk to about Levoir, as he was scared about losing his son. The 

Appellant said he had to take a cab home that night as Argueta had taken his truck to pick up 

his girlfriend and did not return.21 

45. The Appellant acknowledged the conversations testified to by the undercover 

operators. He had become friends with the primary operator and had originally assisted in the 

repossession of the quad as a friend not expecting to get paid. However, by the time that he 

was introduced to "Mr. Big", the Appellant was under the impression that he was expected to 

accept any jobs offered to him, including the break and enter. The primary operator gave him 

constant encouragement about the organization as various jobs were carried out. 

46. In February of 2004, the primary told him about having been assaulted with an ice 

pick and how "Mr. Big" had later taken care of those people. He believed that the 

organization he was working for was the sort which caused people to disappear if they went 

against it. The Appellant felt insecure and indebted to the operator. The Appellant began to 

get more nervous about associating with the organization but he was told that they would look 

after him and at the time, he needed money. 22 

4 7. The Appellant tried to appear tough to the undercover operators. He lied about 

breaking someone's nose in a bar. He was eventually introduced to the big players of the 

organization, including the one described as the "enforcer". The Appellant was scared 

knowing that he had seen all of their faces. He became even more frightened in "Mr. Big's" 

apartment when "Mr. Big" kept pushing the conversation towards someone being dead and 

getting rid of a body. When he returned home without having told "Mr. Big" anything about 

this homicide, he heard nothing from anyone in the organization for more than two weeks. He 

21 AR, Vol. VI, Tab 32, Transcript, pp. 2040-2048. 
22 AR, Vol. VI, Tab 32, Transcript, pp. 2048-2060. 
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was afraid that the "enforcer" was going to show up. This fear continued until he eventually 

told both the primary operator and "Mr. Big" that he had shot Levoir in order to sound "big 

and tough and bad like them". 

48. When taking the primary operator to his father's property, the Appellant tried to tell 

him that he had been lying about killing Levoir. The operator said, "Don't you bullshit me", 

which the Appellant took to mean that he had better not retract his story. The operator then 

told the Appellant that he had killed someone himself by shooting him in the back and 

dumping the body off the yacht. The Appellant believed the operator. The Appellant 

maintained that he only told the operator that he had killed Levoir because he was afraid of 

the organization, and saw no other way to get out of the situation. 23 

f. Other Defence Witnesses 

49. Laverne Jones testified that Michael Argueta was a friend of her son's and had lived 

with her for four months in 2004. During that time, Argueta had arrived home intoxicated 

one night and began talking about a number of things, saying: "Why do you think I'm 

covering for Dax", "I Killed Robbie", "I'm at your mercy", and "God will punish". Argueta 

then asked her if she wanted to know what happened, but she told him she did not want to 

know anything. She eventually contacted the RCMP about the incident. 

50. Eliana Grose, formerly Eliana Rubilar, testified that she had been in a bar in 

Edmonton with the Appellant and her then boyfriend, Argueta. She overheard part of a 

conversation between the Appellant and Argueta in which a person named Robert was 

mentioned, and Argueta told the Appellant not to worry about anything, "that they were never 

going to find anything". Argueta then asked her if she had heard anything and she told him 

no. Later when she went outside, Argueta asked her twice more if she had overheard 

anything and she told him she had not. She ended her relationship with Argueta in 2003, but 

in the spring of 2004 she received a phone call from Argueta asking her if she had heard that 

the Appellant had been arrested. "I asked for what, and he told me not to play stupid ... Then 

23 AR, Vol. VI, Tab 32, Transcript, pp. 2044-2095. 
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he told me that - - not to get him involved in anything and if I did he said he was going to - - I 

don't know, come after me or I was going to go down as well". Grose said that it was 

common for Argueta to use threatening words towards her during their relationship.24 

C. The Jury Charge 

51. The Trial Judge gave the jury a general warning about character evidence, with no 

specific reference to the undercover operation or Appellant's participation in what he believed 

were various illegal activities. The jury was told that the character evidence was provided for 

the purpose of context and background, and was not to be used to conclude guilt. 

... [Y]ou're not to decide this case based on your personal views of what you might 
consider to be Mr. Mack's value system or his opinions or even whether he might 
have committed some other wrongful acts or offences. We are concerned with only 
one charge: the murder of Robert Levoir.25 

52. A general warning was also given regarding the Appellant's confessions to the 

undercover operators. 

In your deliberations be aware of the risk that Mr. Mack may simply be adopting 
things the officer said .... 

Overall, it's your responsibility to decide whether the statements attributed to Mr. 
Mack are reliable in whole or in part, bearing in mind Mr. Mack's testimony that he 
was given pep talks every day .... , that he felt indebted ... and very insecure, especially 
after he heard about the day of reckoning for the ice pick attack. Also that Mr. Mack 
felt out of his league, and whenever he started a story he felt pushed in a direction that 
he had done it. 

When a statement may have arisen partly out of fear and partly from an inducement to 
easy money, it's important to assess carefully how reliable it is, if at all. You need to 
assess that against all of the evidence in order to decide not only what was said, but 
whether what was said was truthful.26 

53. A Vetrovec warning was given in respect the testimony of Michael Argueta. 

Argueta's prior convictions were reviewed, as well as the Appellant's allegation that it was 

Argueta that had killed the deceased. Evidence of corroboration was reviewed, which 

24 AR, Vol. VI, Tab 33, Transcript, pp. 2140-2155; AR, Vol. VI, Tab 34, Transcript pp. 2233-2247. 
25 AR, Vol. I, Tab 3, Digest, F. 59, II. 5-23. 
26 AR, Vol. I, Tab 3, Digest, F.54, I. 30- F.55, I. 34. 
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included facts surrounding the murder and the motives and knowledge of the Appellant 

surrounding the offence. The Trial Judge cautioned the jury that the most important evidence 

relating to the reliability of Mr. Argueta was his admission of previously lying in a KGB 

statement when he denied that the Appellant told him anything about the murder?7 

D. Judgment of the Alberta Court of Appeal 

54. In considering the issue of causal connection between the unconstitutional 

authorizations and the confessions, the Alberta Court of Appeal found that R. v. Wittwer28 did 

not conclude that exclusion could result without some causal connection being established. 

The appellate court affirmed the Trial Judge's finding that a causal connection had not been 

established as a result of the lack of reliance on the wiretap during the operation. Further, the 

Trial Judge found that the operation would have commenced even in the absence of the 

authorization, a position the appellate court found was supported by the evidence of the 

operation's cover-man. The Alberta Court of Appeal also dismissed the suggestion that the 

Trial Judge had concluded the officers, while negligent, had acted in "good faith". 

55. As to the charge on bad character, the appellate court found that the Trial Judge's 

general comments against propensity reasoning were appropriate and no more was required. 

The charge on the reliability of the confession to undercover officers was also found to be 

adequate. 

56. Lastly, the appellate court held that the Trial Judge had not undermined the defence's 

position by giving the jury a Vetrovec warning in regard to Michael Argueta. The law 

required that the jury be warned about the need for confirmatory evidence. The evidence 

discussed in the charge was not found to have misled the jury about the alternative suspect 

theory, nor was the Trial Judge required to review every piece of evidence on this issue. 

27 AR, Vol. I, Tab 3, Digest, F55, I. 36- F57, I. 8. 
28 R. v. Wittwer, [2008] 2 S.C.R. 235, [Book of Authorities ("BoA"), Vol. IV, Tab 44]. 
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Part II - Questions in Issue 

57. There are three grounds of appeal: 

A) Did the Court of Appeal err in finding that the Trial Judge was correct in not 
excluding the Appellant's statements made to the undercover officers under s. 24(2) of 
the Charter? 

B) Did the Court of Appeal err in finding that the Trial Judge's charge to the jury on 
the danger of relying on the statements of the Appellant to the undercover officers in 
the sting was adequate? 

C) Did the Court of Appeal err in finding that the Trial Judge's instructions to the jury 
regarding the alternate suspect witness were adequate? 

Part III- Statement of Argument 

A) Did the Court of Appeal err in finding that the Trial Judge was correct in not 
excluding the Applicant's statements made to the undercover officers under s. 
24(2)? 

58. While the Trial Judge excluded the wiretap recordings from evidence as a result of the 

breach of the Appellant's s. 8 rights, he permitted the undercover officers to testify about the 

statements made to them by the Appellant. In doing so, he found that there was insufficient 

causal connection between the impugned wiretap authorizations and the Applicant's 

statements. 29 It is respectfully submitted that the Trial Judge erred in this analysis in three 

ways: 1) in finding a causal connection was required; 2) in finding an insufficient causal 

connection; and 3) in finding no bad faith on the part of the officers. 

1. Causal Connection 

59. This Court's decision in R. v. Strachan30 mandates a generous and purposive approach 

be taken in respect of the connection required between the breach of section 8 and the 

29 AR, Vol. I, Tab 2, F39-F40, paras. 181-188. 
30 R. v. Strachan, [1988] 2 S.C.R. 980 [BoA Vol. IV, Tab 41]. 
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evidence obtained in considering the threshold requirement of section 24(2). No causal link is 

required at that first stage of the inquiry, which would cause courts to speculate on how the 

evidence might otherwise have been discovered, or narrow the view taken between the 

violation and the discovery of the evidence. Instead, the inquiry is to focus on the entire chain 

of events during which the Charter violation occurred. There are to be no "hard or fast rules 

for determining when evidence obtained following the infringement of the Charter right 

becomes too remote". 31 

60. This Court returned to the issue in R. v. Wittwer32
, a decision which was released after 

the Trial Judge's decision in this matter. There, it was held that: 

... [i]t is unnecessary to establish a strict causal relationship between the breach and 
the subsequent statement. The statement will be tainted if the breach and the impugned 
statement can be said to be part of the same transaction or course of conduct: 
Strachan, at p. 1005. The required connection between the breach and the subsequent 
statement may be "temporal, contextual, causal or a combination of the three": R. v. 
Plaha (2004), 189 O.A.C. 347 (Ont. C.A.), at para. 45. A connection that is merely 
"remote" or "tenuous" will not suffice: R. v. Goldhart, [1996] 2 S.C.R. 463 (S.C.C.), 
at para. 40; Plaha, at para. 45. 

61. The Court of Appeal found that Wittwer, supra, did not conclude that causation was to 

be rejected "as forming part of the analysis in whether the evidence was obtained in a manner 

that violated the Charter". The provincial appellate court agreed with the Trial Judge's 

assessment that there was a temporal connection which was "diminished by the lack of causal 

connection". The Trial Judge had found that the undercover scenarios leading to the 

Appellant's statements were not generated from use of the wiretap as a "proximate cause". 

Instead the wiretap was monitored for officer safety throughout the operation and was to alert 

the team if a "cover" had been blown. 

62. Respectfully, both the Trial Judge and the Court of Appeal were in error. Both 

Strachan and Wittwer direct that it is unnecessary to establish a strict causal relationship 

between a breach and a subsequent statement in determining whether that statement is tainted. 

31 Ibid, at pp. I 000- I 005. 
32 R. v. Wittwer, [2008] 2 S.C.R. 235, [BoA Vol. IV, Tab 44] at para. 2 I. 
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The evidence is tainted if the breach and the statement are part of the "same transaction or 

course of conduct". The statements here were clearly tainted, first by the original impugned 

authorization, and then by the ongoing breach throughout the undercover operation. The 

Court of Appeal also erred in finding that, without the wiretap authorization, the undercover 

operation would still have taken place. 

63. The evidence of the police officers in the Garofoli voir dire established that the 

undercover investigation, the wiretap application, and the recordings of the statements were 

part of one operation. From the time that Jay Love made his statement to police, the 

investigative team had targeted the Appellant as the primary suspect. The Part VI 

Authorization and the undercover operation were to be their primary tools, neither of which 

was ever contemplated, nor intended to be put into place without the other. 

64. Considerable testimony was provided as to the dual approach of this operational plan. 

The Prosecutor Applicant for the first of the four wiretap applications testified that the 

"undercover was part and parcel of the Part 611 authorization and that "the undercover 

operation got started fairly soon after we got the authorizations."33 The affidavit for the 

wiretap application specifically set out under the heading "Intention/Investigative Plan": 

It is the intent of the investigators, should the request that authorization be granted, to 
intercept the communications of Dax Richar[ d] Mack, and to conduct an undercover 
operation with a view to stimulating conversation between the named persons ... 34 

65. When questioned as to why a "one party consent utilizing an undercover operator as 

the person consenting" was not sought instead of a Part VI wiretap authorization, the 

Prosecutor testified: 

That's indeed something that was in my mind with respect to this matter and indeed as 
the matter turned out for what was obtained that would have worked for the 
undercover operators. Having said that, the plan of the investigators here involved not 
simply a direct approach by undercover operators but it also involved other 
interceptions which were likely to be stimulated by the use of the undercover operator, 

33 AR, Vol. I, Tab 11, Transcript, p. 187. 
34 AR, Vol. I, Tab I I, Transcript, p. 235, 11. 21-28. 
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i.e., other conversations that were likely to be stimulated and the one party consent 
wouldn't have worked for that.35 

66. Constable Jancsek, the Affiant who swore the Part VI applications, testified that the 

wiretap authorizations were to operate simultaneously with the undercover operation, as per 

the approved operational plan formulated by the RCMP. The wiretap authorization was to be 

in place before the start of the undercover operation. It was the intention of the investigative 

team, himself included, to "get the Part 6 and utilize an undercover operator"; " ... the entire 

ops plan, all four phases [of the undercover operation] would be part and parcel to the 

interception". These phases included Phase 1, the introduction ofthe undercover operators to 

the target, up to and concluding with Phase 4, solidifying the relationship with the Appellant 

and attempting to gain a recorded confession.36 

67. Constable Boser, one of the primary investigators, confirmed that as early as January 

of 2003, both a Part VI wiretap authorization and an undercover operation were being 

considered. An operational plan which included both was solidified by March of 2003 and 

investigators were then seeking approval from RCMP Headquarters. Once the operational 

plan was approved and the wiretap authorization was obtained, the intention was that "we 

would run the intercept simultaneously with the undercover" as one investigative operation. 

The intercepts were to be utilized to ensure officer safety during the undercover operation and 

would be monitored for anything of evidentiary value.37 

68. Corporal Rennick, cover-man for the primary undercover officer, testified that the 

operational plan was that the wiretaps would be used to gain information in order to plan 

various undercover scenarios, to assess operational progress and to ensure officer safety. 

These goals were achieved with Rennick gaining information on the Appellant's acceptance 

of the primary operator's cover story and the Appellant's eventual acknowledgement that he 

was an employee of "Mr. Big".38 The ability to record the Appellant's communications was 

used to state advantage throughout the undercover operation. 

35 AR, Vol. I, Tab I I, Transcript, p. 248. 
36 AR, Vol. II, Tab I2, pp. 289-344. 
37 AR, Vol. II, Tab 13, pp. 411-462. 
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69. It is submitted that the Court of Appeal's findings respecting the evidence of Cpl. 

Rennick was in error. The appellate court found that it was Rennick's evidence that the 

"undercover operations would have proceeded without the wiretap recordings, and that no use 

was made of the information coming from the wiretaps".39 Respectfully, that was not his 

evidence. Cpl. Rennick was brought into the undercover operation after the authorizations 

had already been granted and the wiretaps were to be put in place. While he testified that he 

had worked on other undercover operations without wiretaps, the "biggest" use for the 

wiretaps as in this case, is independent corroboration that the undercover scenarios are 

working and the operators are safe. If an operator's cover appeared to be blown from 

listening to the recordings, new scenarios would have been developed. Neither of these uses 

is minor in nature. 

70. Rennick testified that three months into the undercover operation, he would have felt 

confident enough in the relationship established between the primary operator and the 

Appellant to proceed even if a wiretap was not available. This is not akin to stating the 

undercover operation would have been initiated without the wiretap. Rennick was not the 

primary investigator, the affiant for the authorization, or in charge of the operational plan or 

its initiation. He was never in a position to decide whether the operation would have initially 

proceeded without the authorizations.40 

71. There was no evidence before the trial court to support the finding that the undercover 

operation would have been undertaken without the wire. All evidence was to the contrary. 

The link to the tainted authorization was found to be an ongoing breach throughout the 

undercover operation; it was not only temporal, it was contextual and causal. There was no 

intervening event or divergence in tactics which severed the connection to the original 

operational plan which included both the wiretap and the undercover operation.41 The 

confessions were tainted because they were "part of the same transaction or course of 

conduct" as defined by this Court in Wittwer. 

38 AR, Vol. III, Tab 15, pp. 656-662. 
39 AR, Vol. I, Tab 4, Court of Appeal Decision, para. 18. 
40 AR, Vol. III, Tab 15, pp. 646,683. 
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u. Good Faith ofthe Investigators 

72. The wiretap authorization in this matter was illegal and contrary to the explicit 

provisions of the statute and the constitutional imperatives of section 8 of the Charter. There 

was nothing new about the requirement of investigative necessity, and this was a highly 

intrusive form of search and seizure.42 

73. The Trial Judge relied upon this Court's decision in R. v. Fliss43 
• 

... [T]he majority undertook a s. 24(2) analysis and found that: despite the breach in 
collecting the wiretap evidence, the confession itself was not conscriptive; the secret 
recording neither caused nor contributed to the accused's statements; the existence of 
the statements was not contingent on the grant of the impugned authorization; the 
police officers acted in good faith, because they applied for and received prior judicial 
authorization for the surreptitious recording; in the opinion of the authorizing judge, 
the police had complied with the law; the accused's act of volunteering these 
statements to the officer indicated a low expectation of privacy; the key elements of 
the confession were available at trial from the undercover officer from his own 
recollection; and exclusion of the officer's testimony of his conversation would bring 
the administration of justice into disrepute as the charge of murder was very serious.44 

74. With respect, several of these conclusions could not be drawn in this matter. Unlike 

Fliss, obtaining the wiretap authorization was a condition precedent to the initiation of the 

entire undercover operation in this matter. There was also no parallel basis for a finding of 

good faith by the investigators, a central finding to the majority's decision in Fliss. In 

contrast, misstatements and omissions were made here, and there was no "reasonable 

misunderstanding of the law" by those responsible for the application. The Trial Court 

specifically held: 

... that it is clear on the face of the Information to Obtain that investigative necessity 
was not established as required for third party intercepts. Further, statements were 
made without citing sources, and the editing process resulted in relevant information 
being removed and misleading statements being left in. The editing was done with 
attention to legal advice on some points, but was ineffective in addressing important 
concerns for which legal counsel must accept ultimate responsibility. 

41 See the opposite discussed in R. v. S.(S.}, 2008 ONCA 578, 2008 CarswellOnt 4675 [BoA Vol. III, Tab 36]. 
42 R. v. Duarte, [1990] 1 S.C.R. 30 [BoA Vol. I, Tab 10]; R. v. Garofoli, [1990] 2 S.C.R. 1421 [BoA Vol. II, Tab 17] at pp. 
1443-1444. 
43 R. v. Fliss, [2002] 1 S.C.R. 535 [BoA Vol. II, Tab 14] at para. 73, 84. 
44 AR, Vol. I, Tab 2, Appeal Digest, p. F40, at para. 190. 
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It is noteworthy that some of the information which was omitted arguably would have 
strengthened the application ... This assists me to conclude that the editing does not 
reflect an intention deceive by either the Affiant or legal counsel. Instead, they each 
demonstrated a fundamental lack of appreciation as to the requirements for a valid 
authorization. Overall, the initial Information to Obtain is in many ways a prime 
example of the various pitfalls which must be avoided in making such applications ... 45 

75. Respectfully, the error made by the Trial Judge was to equate a lack of deliberate 

fraud or dishonesty with good faith. Good faith, in the constitutional sense, does not simply 

mean without fraud. It requires that agents of the state be conscientiously aware of their 

constitutional obligations and govern their actions with respect to them.46 

76. There was also no urgency here requiring immediate action by investigators such as in 

R. v. Loewen47 orR. v. Grant, supra. There was nothing new in the law governing these 

applications which the officers and prosecutors could not have reasonably anticipated such as 

in R. v. Duarte, supra or R. v. Feeney, supra. To the contrary, the opinion of independent 

prosecutors explicitly advised the state agents in the present case that the wiretap application 

was seriously flawed. The advice was that not enough had been done to prove that Mr. Levoir 

was deceased, that the Appellant was involved in the death, that a search warrant of the 

Appellant's truck should be obtained, that a KGB statement of the Appellant be attempted 

first, that further attempts should be made to gain the cooperation of Love, and that there were 

concerns with listing Love as an "informant" in the application as it was unclear if he was 

forthcoming or reliable. The conclusion of one prosecutor was that a "substantial amount of 

work" was still required.48 A finding of a lack of express bad faith was not enough to 

overcome the police failure to follow any of this advice. 

45 AR, Vol. I, Tab 2, Digest, F036-F037, paras. 169-170. 
46 R. v. Grant, [2009) 2 S.C.R. 353 [BoA Vol. II, Tab 18); R. v. Kokesch, [1990) 3 S.C.R. 3 [BoA Vol. III, Tab 27]; R. v. 
Feeney, [1997] 2 S.C.R. 13 [BoA Vol. I, Tab 12]. 
41R. v. Loewen, 2010 ABCA 255 (CanLII) [BoA Vol. III, Tab 28]. 

48 AR, Vol. I, Tab I 1, Transcript, pp. 197-213. 
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iii. Exclusion and Section 24(2) 

77. Once the Trial Judge found that an insufficient connection existed between the wiretap 

and the statements made by the Appellant to undercover operators, the Court determined that 

no section 8 breach could be found in relation to the statements and 'therefore this 

requirement for exclusion under s. 24(2) has not been met". He went on to conclude that even 

if he was incorrect in this assessment, relief would be denied under a 24(2) analysis of the 

circumstances under R. v. Collins49
• 

78. There are two problems with this latter finding. The first is that a remedy under 

section 24(2) is now governed by the framework articulated in the more recent case of R. v. 

Grant, supra. Secondly, as per the majority in R. v. Feeney, supra, a Trial Judge's conclusion 

that the evidence would not have been excluded even if there had been a breach of section 8 

cannot be afforded deference where the finding on the breach was in error. A finding that no 

breach occurred will "likely influence" an alternative finding that if such a breach had 

occurred, it was not serious. 50 This problem is further compounded by the finding of the Trial 

Judge that the state agents had acted in good faith, a finding which is challenged. 

79. In R. v. Grant, supra, three factors were identified for the determination of whether 

evidence should be excluded following a Charter breach: (a) the seriousness of the Charter 

infringing state conduct; (b) the impact of the breach on the Charter protected interests of the 

accused; and (c) society's interest in the adjudication ofthe case on its merits. The Trial Judge 

must consider whether the admission of the evidence obtained through a Charter breach 

would bring the administration of justice into disrepute on an objective basis. These three 

inquiries "support the presumptive general, although not automatic, exclusion of statements 

obtained in breach ofthe Charter."51 

49 R. v. Collins, [1987] I S.C.R. 265 [BoA Vol. I, Tab 8]. 
50 R. v. Feeney, supra [BoA Vol. I, Tab 12] at para. 199. 
51 R. v. Grant, supra, [BoA Vol. II, Tab 18] at paras. 70, 85, 92. 
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80. Seriousness: The violation here was serious. There was a willful and reckless 

disregard of the statute, section 8, and outside prosecutorial advice provided to the officers 

responsible for the investigation and the authorization. 52 

81. Impact: The impact on the Appellant's Charter rights was also senous. He was 

recorded for many hours and subjected to significant intimidation and inducement by the 

undercover operators. The conduct of the officers in obtaining the statements could never 

have been used by police openly. In these circumstances, "admission may send the message 

that individual rights count for little".53 

82. Societal Interests: Society has a keen interest in the adjudication of responsibility for 

homicides. However, societal interest in preserving the Charter rights of an individual facing 

such charges is also high. The more serious the breach, the greater the need to ensure that 

constitutional rights are not ignored. The police disregard of independent prosecutorial advice 

was flagrant here. 

B) Did the Court of Appeal err in finding that the Trial Judge's charge to the jury 
on the danger of relying on the statements of the Appellant to the undercover 
officers in the sting was adequate? 

83. Of all types of evidence tendered by the Crown in criminal prosecutions, confessions 

are the most persuasive. The power of a confession, in effect, is akin to reversing the burden 

of proof. The presumption of innocence gives way to an assumption of guilt. 54 An accused 

who has confessed will never be treated the same as an accused who either denies commission 

of the offence or exercised the right to remain silent, and will be met with suspicion and 

judged more harshly throughout the trial process. Not the least of which is because, if the 

accused hopes to counter the confession, he must enter the witness box, but does so with his 

credibility already greatly compromised. If a recantation of the confession is what the 

accused offers, it is natural for such evidence to be disbelieved, and that the accused be found 

52 R. v. Grant, supra, [BoA Vol. II, Tab 18] at paras. 74-75. See also R. v. Morelli, [2010] I S.C.R. 253, CarswellSask !50 
(S.C. C.) [BoA Vol. III, Tab 30] at paras. I 02-109. 
53 Ibid at para. 70. 
54 R. v. Singh, [2007] 3 S.C.R. 405 [BoA Vol. IV, Tab 40] at para. 29; R. v. Oikle [2000] 2 S.C.R. 3 [BoA Vol. III, Tab 31] at 
paras. 35-45. 
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to be deceptive and/or lying under a sworn oath to avoid a murder conviction. 55 

84. Never is this reality more acute than with respect to a confession which is the product 

of a "Mr. Big" sting. RCMP Spokesman Cpl. Wayne Oakes has provided that up to the end 

of 2008, the RCMP had carried out 350 "Mr. Big" stings in Canada. Those stings have 

resulted in a 75% success rate (in either gaining a confession or clearing a suspect), and a 

95% conviction rate for those cases in which a confession was obtained.56 In such cases, a 

jury will hear not only the confession, but also evidence of bad character and the accused's 

willingness to participate in various criminal activities at the behest of the criminal 

organization. A recent study of 81 cases where confession evidence was tendered as a result 

of a "Mr. Big" sting found that in 23 of those cases, the sting and the confession to the 

undercover officers was the entire crux of the Crown's case, without which there was no other 

basis for conviction. The conviction rate by juries was very high in those 81 cases studied, 

90% in cases tried by juries, compared to only 69% of cases tried by judge alone. 57 It must be 

remembered that an accused facing a murder charge does not have a right to be tried by judge 

alone. 

85. While it is acknowledged that there may be some variation in how such stings are 

carried out, all of these operations follow a certain template. Undercover members of the 

RCMP attempt to gain an introduction and infiltrate the target's life, in the hope of gaining the 

target's confidence and to persuade the target to reveal details about an unsolved offence. 

The undercover officers pose as members of serious and sophisticated criminal organizations. 

The target is told that if he wishes to move up in the organization, he has to tell the 

organization's boss, "Mr. Big", about his criminal past, both as a means of showing allegiance 

to the organization and so that the organization can either protect itself or the target, or both. 

55 See generally Leo, A. and Davis, D. From false confession to wrongful conviction: Seven psychological processes. 
(2010) The Journal of Psychiatry & Law, 38 Spring-Summer [BoA Vol. IV, Tab 54] at p. 19-20. 
56 Gardner, Chris. R.C.M.P. clarifY & defend the "Mayertlwrpe Mister Big" operation. www.rcmpwatch.com/rcmp-clarify
dcli:nd-the-mayerthorpc-mistcr-big-operation/. [BoA Vol. IV, Tab 51] ; See also David, Millward. Opposing Mr. Big in 
Principle. UBC Law Rview, Vo146: I at p. 81. [BoA Vol. V, Tab 55]. 
57 Keenan, K. and Brockman, J. Mr. Big: Exposing Undercover Investigations in Canada. (2011) Fernwood Publishing Co. 
Ltd. [BoA Vol. IV, Tab 52] *NOTE- Chapter One Reproduced Only. See also Dawson, Wendy. The Use of"Mr. Big" 
in Undercover Operations. Continuing Legal Education Society of British Columbia, February 2011, Criminal Law: Special 
Issues, Paper 5.2 [BoA Vol. IV, Tab 47] at p. 5.2.15. 
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Along the way, the target is paid money to carry out various shady or criminal tasks of an 

escalating nature. The target may hear about or see the serious consequences brought down 

on those who were not loyal to the organization, have lied or owe money. No matter how the 

scenario plays out, it eventually becomes clear that the safest course is to confess a crime to 

"Mr. Big". The target may be fearful for his safety, he may need the income offered, or both. 

Confession means acceptance, allegiance, companionship, loyalty and for all intents and 

purposes, a lucrative association. In the target's eyes, there is no risk to the confession, which 

is being made to someone he believes is a powerful criminal. 58 

86. In the "Mr. Big" sting in this case, the Appellant was subjected to five months of 

intrusive manipulation into almost every aspect of his life. While courts generally accept that 

police power and influence is at its highest when an accused is detained, the psychological 

manipulation and trickery in a "Mr. Big" sting is real and potent. It would be wrong to 

assume that the police are not in control in such situations- they are effectively, bringing the 

full power of the state into an accused's personal and private life.59 In this case, the 

Appellant's life plan and lifestyle were irreversibly altered. 

87. It is not because this particularly aggressive police tactic fails to work that serious 

caution needs to govern these operations, their admission into evidence, and the use to be 

made of them by juries. It is precisely because they do produce confessions, whether true or 

false, that the strongest warning about the dangers of such evidence must be given. As the 

statistics have proven, if a confession is obtained, a conviction is almost guaranteed. 

88. There are two dangers embedded in this evidence. The first is the high risk of 

unreliability and the danger of producing a false confession. The second is the prejudicial 

nature ofthe bad character evidence which is created from the accused's interaction with the 

operators throughout the sting. The academic literature on this issue, both legal and 

58 For a more expansive discussion on the components on a "Mr. Big" undercover operation, please see the academic 
publications listed in Footnote #60 below. 
59 Moore, T. and Keenan, K. What is Voluntary? On the Reliability Arising From Mr. Big Undercover Operations. (2013) 
International Investigative Interviewing Research Group, 5(1) [Boa Vol. V, Tab 56]. 
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psychological, is extensive. A detailed review of this research is not included due to space 

limitations, but it is included as it informs both dangers inherent in this police technique.60 

89. Evidence rules in the Canadian criminal law are founded upon the potential misuse of 

evidence by triers of fact, particularly juries. As stated by Lisa Dufraimont, Assistant 

Professor at Queen's University in the Faculty of Law: 

... The common law anxiety about the potential misuse of relevant evidence is built on 
a complex agglomeration of concerns about unreliability and prejudice. The two 
principled perceived dangers are, first, that adjudicators may be led into error by 
evidence that is less reliable than it appears, and second, that certain forms of evidence 
invite unfair prejudgment. Rules respecting hearsay, accomplice testimony, and bad 
character evidence, to name but a few, are driven largely by the concern that certain 
forms of relevant evidence may lead adjudicators astray: unreliability is the chief 
danger associated with hearsay and accomplice testimony, while bad character is 
primarily feared to be prejudicial. Consciousness of these two dangers has given rise 
to numerous evidence rules.61 

90. Model jury instructions traditionally form the foundation for a Trial Judge's charge to 

a jury. Those instructions are then tailored to the specific circumstances of an individual 

60 Dawson Q.C., Wendy E. The Use of "Mr. Big" in Undercover Operations. Continuing Legal Education Society of 
British Columbia, February 2011, Criminal Law: Special Issues, Paper 5.2 [BoA Vol. IV, Tab 47]; Dufraimont, L. R. v. 
Hart: Building a Screen for Mr. Big Confessions. Criminal Reports, Vol 97 Part I February 2013, pp. 104-110 [BoA Vol. 
IV, Tab 50); Dufraimont, L. The Patchwork Principle against Self-Incrimination under the Charter. (20I2), 57 S.C.L.R. 
(2d), pp. 241-262 [BoA Vol. IV, Tab 49]; Keenan, K.T. and Brockman, J. Mr Big: Exposing Undercover Investigations 
in Canada. Chapter One- An Introduction to Mr. Big. Fernwood Publishing Co. Ltd., 2011 [BoA Vol. IV, Tab 52]; 
Khoday, Amar. Srutinizing Mr. Big: Police Trickery, the Confessions Rule am/ the Need to Regulate Extra-Custodial 
Undercover Interrogations. (20 12) http://ssrn.com/abstract= 1503156 [BoA Vol. IV, Tab 53]. Milward, David. Opposing 
Mr. Big in Principle, supra [BoA Vol. V, Tab 55]; Moore, T.E., Copeland, P. and Schuller, R.A. Deceit, Betrayal and the 
Search for the Truth: Legal and Psychological Perspectives on the "Mr. Big" Strategy. Criminal Law Quarterly. 2009, 
Vol. 55, pp. 348-404 [BoA Vol. V, Tab 57]. Moore, T. and Keenan, K. Telling Lies to Elicit the Truth: Is the Mr. Big 
Procedure Reliable? Revised version of a paper published in For the Defence (20 1 0), 32(1 ), pp. 32-41 [BoA Vol. V, Tab 
58]; Moore, T. and Keenan, K. What is Voluntary? On the Reliability Arising From Mr. Big Undercover Operations. 
Supra [BoA Vol. V, Tab 56); Nowlin, Christopher. Excluding the Post-Offence Undercover Operation from Evidence-
"Warts and All". 2004, 8 Can. Crim. L. Review 381 [BoA Vol. V, Tab 59]; Puddister, K. and Riddell, T. The RCMP's Use 
of Mr. Big: An Imlepemlence and Accountability Media Case Study. Paper prepared for presentation at the 2010 Canadian 
Political Science Association Meeting. Montreal. [BoA Vol. V, Tab 60); Smith, S., Stinson, V. and Patry, M. Confession 
evidence in Canada: psychological issues and /ega/landscapes. Psychology, Public Policy, and Law. 2010, 1-17, iFirst 
[BoA Vol. V, Tab 61]; Smith, S.M., Stinson, V. and Patry, M. W. Using tlte "Mr. Big" Technique to Elicit Confessions: 
Successful Innovation or Dangerous Development in the Canadian Legal System? Psychology, Public Policy, and Law. 
2009, Vol. 15, No.3, pp. 168-193 [BoA Vol. V, Tab 62]. 
61 Dufraimont, Lisa. Evidence Law and tlte Jury: A Reassessment. (2008) 53 McGill L.J., pp. 199-242 [BoA Vol. IV, Tab 
48]. In making this argument, Dufraimont relies on this Court's decision in R. v. Khelawon, 2006 SCC 57 [BoA Vol. II, Tab 
26); Vetrovec v. The Queen, infra [BoA Vol. IV, Tab 46] and R. v. B.(C.R.), [1990] I S.C.R. 717 [BoA Vol. I, Tab 2]. On 
the issue of bad character and propensity, the Appellant would also refer to R. v. B. (F. F.), [1993) I S.C.R. 697 [BoA Vol. I, 
Tab 3) and R. v. Handy, [2002] 2 S.C.R. 908 [BoA Vol. II, Tab 19) at paras. 139-141. 

Publication Ban

Interdiction de
publication



29 

case. 62 There is no reference to "Mr. Big" evidence or statements in either the Canadian 

Criminal Jury Instructions or the Canadian Judicial Council's Model Jury Instructions in 

Criminal Matters. Without model instructions, Trial Judges have been given little guidance 

as to the appropriate charge. Guidance from this Court is required. 

False Confessions 

91. This Court has recognized that false confessions are a reality. False confessions lead 

to wrongful convictions. While the courts may be cognizant of this fact, jurors do not have 

similar exposure to that reality. Most people find it very hard to believe that a person would 

confess to a crime which he did not commit, absent physical duress. Indeed, as per R. v. 

Oikle, supra, that may be exactly what jurors assume unless they receive a proper warning to 

the contrary. 63 This type of intuitive rationale is exactly what the Reid Technique teaches 

law enforcement personnel in its manual on police interrogation- that only the guilty will 

confess. 

92. In the "Mr. Big" context, the ploys used are indisputably manipulative and their 

inherent capacity to elicit a plausible, yet false, admission of guilt must be made clear to a 

jury. The nature ofthe sting also inevitably leads to the admission ofbad character evidence 

which never would have otherwise been admissible, or even have existed. This is the double

edged sword of a "Mr. Big" operation - its ability to induce a false confession while 

undermining an accused's ability to disprove that confession before a jury. The clearest and 

sharpest warnings of these dangers are required to ensure a fair trial, particularly where the 

statements to the undercover officers are the primary foundation for a murder conviction. 

93. The false confession warning that was required in this case stems from the same 

concern which gave rise to the Confessions Rule. As this Court found in R. v. Singh, supra, 

The common law confessions rule is largely informed by the problem of false 
confessions ... Further, a confession is a very powerful item of evidence against an 

62 R. v. Rowe, 2011 ONCA 7553 (CanLII) [BoA Vol. III, Tab 35], at paras. 62-63. 
63 R. v. Oikle, [2000] 2 S.C.R. 3 [BoA Vol. III, Tab 31] at paras. 35-45. 
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accused which, in and of itself, can ground a conviction. One of the overriding 
concerns of the criminal justice system is that the innocent must not be convicted. 64 

As per Iacobucci, J. in R. v. Oikle, supra, involuntary confessions may result from oppressive 

conduct by police involving threats, promises or inducement, or lack of an operating mind. 

The use of trickery by state agents which would "shock the community" must also be 

considered on the issue of voluntariness. 65 The reality is that all of these issues are live in a 

"Mr. Big" sting. 

94. As stated by the majority in R. v. Hart: 

Whether by accident or design, the "Mr. Big" strategy had been uniquely structured to 
avoid the barriers to admissibility set up by the traditional rules, even though, as the 
literature demonstrates, many of the weaknesses associated with confessions obtained 
where the traditional rules apply are equally, if not more, of a concern in the "Mr. Big" 
scenario. 66 

95. The inducements, manipulations and implied threats of a "Mr. Big" sting are often 

extreme, and if used upon a detained person would render any resulting statement 

inadmissible under either the common law or the Charter. The reason, fundamentally, would 

be un-reliability. This alone mandates a very strict caution or warning to the jury about the 

danger presented by such evidence. That caution must review the manipulation, threats and 

inducements by the state agents; and highlight the powerful nature of the criminal 

organization conveyed to the Appellant through descriptions of murder and meetings with 

enforcers. The jurors should be directed to consider whether the accused could have believed 

there was something to be gained from falsely confessing, and whether the accused might 

have been afraid of personal consequences if he did not confess as expected, whether true or 

not. If the answer to the either question is yes, the jury should be directed to place less weight 

on the confessions. 

96. The Trial Judge's instructions to the jury on the danger of false confessions in a "Mr. 

Big" in R. v. Bonisteel were clear, sharp and cautionary. A similar charge should have been 

provided here, and probably in most, if not all, cases involving these undercover operations. 

64 R. v. Singh, supra [BoA Vol. IV, Tab 40] at para. 29. 
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97. R. v. Osmar67 does not rule out the need for a false confession warning to be given to a 

JUry. That case to which this Court declined to grant leave to appeal, was a very fact specific 

matter in which the accused was not exposed to pressure, threats or coercion. Further, the 

Ontario Court of Appeal did not hold that a false confession charge should never be given in 

"Mr. Big" cases. 

98. The charge in R. v. Bonisteel, supra was as follows: 

The law has had experience with false confessions of crime generally and with 
undercover confessions such as the alleged undercover confession of the accused here 
made on October 26th, 2002, to the Big Boss. It is a fact known to those immersed in 
the criminal law that sometimes, even those who know they are speaking to a police 
officer, confess to a crime they have not committed. It happens. Do not think it 
doesn't. Do not start with the premise that people only confess to crimes they have 
actually committed. Such a premise is simply wrong and utterly divorced from the 
reality of what hard experience has brought home to those of us privileged to toil in 
Her Majesty's courts on a daily basis. 
I now move closer to the situation in the case at bar. The law has had experience with 
the manipulating of targets during an undercover sting such as the sting in the case at 
bar. Manipulating the target, inducing the target to speak and drawing as much detail 
as possible from the target, is the essence of an undercover operation of the sort or 
kind employed here which resulted in the accused's stating to Buck on October 26th, 
'02, that he killed the girls. I instruct you that great care must be taken by you in 
considering the veracity or credibility of the accused's statements to Buck on October 
26th, pointed to by the Crown as a confession as having killed the victims. 

As a kind, sort or class of evidence, confessions produced by an undercover operation 
such as this are viewed as inherently unreliable. They are taken in an atmosphere that 
makes them highly suspect without independent confirmation of the truth of what the 
accused has had to say. You must assess the evidence with that starting point in mind 
and focus on the specific evidence in this particular case, always keeping in mind that, 
depending upon what you make of the evidence, the evidence throws up a number of 
reasons why the accused would say to Buck on October 26th, '02, what he did say .... 

What the circumstances were in ... this particular case under which the accused came 
to say what he did say to Buck on October 26th, '02, is for you. A confession obtained 
under oppressive or fearful circumstances may not be reliable. Whether that was the 
situation in this case is for you. You must be very careful and consider the context, the 
circumstances and atmosphere in which the October 26th, '02, statement by the 

65 R. v. Oikle, [2000] 2 S.C.R. 3 [BoA Vol. III, Tab 31) at para. 24-66. See also R. v. Singh. supra [BoA Vol. IV, Tab 40) at 
para. 35, R. v. Sinclair, [2010] 2 S.C.R. 310 [BoA Vol. IV, Tab 39] at para. 90. 
66 R. v. Hart, 2012 NLCA 61 (Can LII) [BoA Vol. II, Tab 20) at para. 154. 
67 R. v. Osmar, 2007 ONCA 50 (Can LII) [BoA Vol. III, Tab 32]. 
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accused was made. This accused may have lied to Buck on October 26th for any of a 
number of reasons, depending on what you make of the evidence. 

You must proceed with caution, consider everything and be slow to conclude that the 
accused confessed to a crime he had actually committed.68 [Emphasis in the Original] 

99. As found by the appellate court in Bonisteel, supra the Trial Judge's instructions did 

more than simply point out the accused's possible motive to lie. It explained the risks 

associated with such confessions, the manipulation and threats used by the police and the 

absolute need for independent confirmation. This charge, which the British Columbia Court 

of Appeal did not find was always required, was much stronger than the one given here, 

which contained no false confession warning at all. If these operations and this type of 

evidence are to continue to be permitted in criminal cases in Canada, (contrary to other 

western democracies), they must call for the most clear and sharp warning as to the danger of 

relying upon such confessions. Respectfully, a Trial Judge must say more to the jurors than 

simply, "It is up to you to decide the weight to be given to this evidence keeping in mind 

some of these concerns", which was effectively all the jury was told in this case. 

100. In R v. Hart, supra, the majority undertook an extensive review of the case law in this 

area. It included, inter alia, those decisions in which "Mr. Big" evidence was excluded in 

judge alone matters (R. v. M (T. C.), R. v. Smith, R. v. Mentuck), and reviewed the judicial 

history of R. v. Unger in which the accused's statement to undercover operators was 

eventually deemed to be insufficient after DNA evidence implicating the accused was 

overturned. Also reviewed was a long line of cases from the British Columbia Court of 

Appeal examining jury charges, amongst which jurors had been warned that "Mr. Big" 

evidence must be scrutinized with the "utmost caution", was "inherently unreliable", 

"notoriously unreliable, and required evidence of corroboration, an examination of any 

consistencies or inconsistencies with other evidence at trial", or a Hodgson warning was 

required. 69 The Appellant commends that review to this Court. 

68 R. v. Bonisteel, 2008 BCCA 344 (CanLII) [BoA Vol. I, Tab 5] at para. 66. 
69 R. v. Felker, 2012 BCCA 346 (CanLII) [BoA Vol. II, Tab 13]; R. v. James, 2012 BCCA 162 (Can LII) (BoA Vol. II, Tab 
23]; R. v. Fry, 2011 BCCA 381 (Can LII) [BoA Vol. II, Tab 16]; R. v. Earhart, 2011 BCCA 490 (Can LII) [BoA Vol. I, Tab 
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Bad Character 

1 01. In the Ontario Court of Appeal decision of R. v. Szanyi70
, the Trial Judge failed to 

provide a limiting instruction on bad character evidence to the jury where a "Mr. Big" 

operation had taken place. The Court of Appeal determined that no reversible error had been 

committed as the Trial Judge told the jury to ignore the accused's record and defence counsel 

had not objected to the admission of the "Mr. Big" evidence. The appellate court made those 

findings while noting the "very unusual circumstances" in the case. It is the Appellant's 

respectful submission that this reasoning cannot be in accordance with a fair trial where stings 

like these are employed. 

102. In this matter, the Alberta Court of Appeal found that nothing more than the standard 

bad character warning was required. The warning given by the Trial Judge made no specific 

reference to the "Mr. Big" sting or the actions or statements of the Appellant throughout his 

interactions with the undercover operators. It is respectfully submitted that a strong and 

specific limiting instruction was required. In this case, the jury heard extensive evidence that 

the Appellant was prepared to join a serious criminal organization and engage in criminal 

activities for profit. He boasted about these exploits and his willingness to commit murder 

for the organization while believing he was boasting to serious criminals. 71 The evidence was 

admitted as part of the narrative but was also grossly prejudicial. The prejudice was created 

through concerted state conduct and did not exist independently. A general bad character 

warning in such circumstances is insufficient. 

103. An adequate caution should include specific directions pointing out the significant 

efforts police employed to cause and encourage this bad behaviour, the significant and 

frequent cash payments to the Appellant to ensure continuation of this behaviour, his financial 

vulnerability at the time which was known and used by police, and the very intimidating and 

threatening conduct by the operators to dissuade the Appellant from pulling out whenever he 

expressed any reluctance or a lack of desire to confess to past crimes. 

II]; R. v. Bonisteel, supra, [BoA Vol. I, Tab 5], R. v. Terrico, 2005 BCCA 361 (Can LII) [BoA Vol. IV, Tab 43], R. v. 
Forknall, 2003 BCCA 43 (Can LII) [BoA Vol. II, Tab 15]. 
70 R. v. Szanyi, 20 I 0 ONCA 316 (Can LII) [BoA Vol. IV, Tab 42]. 
71 See, inter alia, Moore, T. and Keenan, K. What is Voluntary? On the Reliability Arising From Mr. Big Undercover 
Operations. Supra [BoA Vol. V, Tab 56]. 
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104. An accused is not entitled to a perfect jury charge, but appellate review must assess 

whether the charge was responsive, focussed and clear in light of the central issues, facts, and 

the theory of the defence. 72 With respect to this "Mr. Big" case, the jury charge fell well short 

of this requirement. 

Summation of Argument 

105. The required elements of a jury charge in cases involving a "Mr. Big" sting may only 

be the beginning of this Court's inquiry. There may be many issues that require this Court's 

attention, including the parameters that should be imposed in these undercover operations, 

how far the RCMP may go in these stings, what rules should govern, and what training 

officers should receive. Should there be limits on the extent of the bad character evidence 

which can be admitted before a jury? Further, what kind of evidence may assist the jury in 

understanding the psychological pressures on an accused involved in a "Mr. Big" confession? 

How is a recantation to be considered? Some of these issues arise in R. v. Hart, which is also 

before this Court. 

106. Respectfully, it is the obligation of this country, and this Court, to consider whether 

these operations expose some of the guilty at the expense of the some of the innocent. These 

stings are designed to deceive and they employ the most powerful psychological weapons in 

the arsenal of police today. If they are to be permitted in Canada, the jury must be told, 

directly, explicitly, and unflinchingly, the dangerous ground they walk on. 

C) Did the Court of Appeal err in finding that the Trial Judge's instructions to the 
jury regarding the alternate suspect witness were adequate? 

107. The Trial Judge warned the jury about the evidence of Michael Argueta based on the 

requirements set out in Vetrovec73
• The relevant paragraphs of the charge are at pages F55, l. 

30 to F57, l. 8 ofthe Record. 

72 Azoulayv. The Queen., [1952] 2 S.C.R. 495 [BoA Vol. 1, Tab 1]. 
73 Vetrovec v. The Queen, [1982] 1 S.C.R. 811 [BoA Vol. IV, Tab 46]. 
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108. The Trial Judge noted Argueta's prior convictions, the Appellant's allegation that it 

was Argueta who killed the deceased, and Argueta's "admission" that he had previously lied 

under oath to police. The Trial Judge then reviewed examples of evidence which the jury 

might rely upon to confirm Argueta's testimony. 

109. Respectfully, a standard Vetrovec warning was both inappropriate and misleading for 

this witness. This was not a trial in which the defence theory merely pointed to the frailties 

in the Crown's case, or that the alternative suspect theory operated by default.74 Argueta was 

not an alleged accomplice nor was the primary need for the warning premised on his 

disreputable character. The Appellant testified that Michael Argueta was the real killer, and 

that Argueta's evidence was an attempt to frame the Appellant. It cannot therefore be true 

that Argueta's evidence would be made more likely to be true by apparent knowledge of the 

killing, or by attributing motive for and knowledge of the offence to the Appellant. In these 

circumstances there was nothing else in the evidence capable of providing confirmation of 

Argueta's evidence. 

110. This Court has stated in R. v. Khela75 that in order for evidence to provide 

confirmation, it must be both independent and material. The evidence must be independent to 

ensure that it is not tainted by the impugned witness. The requirement of materiality ensures 

that the evidence is capable of restoring the jury's faith in the relevant aspects of the 

impugned evidence. 

111. Where the position of the defence was that Argueta was the true culprit, any evidence 

about the death or the motive of the Appellant to commit the offence is equally consistent 

with his being the murderer and trying to frame the Appellant. 76 The concepts of 

independence and materiality do not arise. A Vetrovec warning, with the addition of possible 

confirmatory evidence, is misplaced. 

74 As distinguished from R. v. Charles, 2011 ONCA 228 (Can Lll) [BoA Vol. I, Tab 7]. 
75 R. v. Khela [2009] I S.C.R. 104 [BoA Vol. II, Tab 25]; R. v. Kehler [2004] I S.C.R. 328 [BoA Vol. II, Tab 24]; and R. v. 
Brooks [2000] I S.C.R. 237 [BoA Vol. I, Tab 6]. See also R. v. Roks, 2011 ONCA 526 (Can Lll) [BoA Vol. III, Tab 34] and 
R. v. Yumnu, 2010 ONCA 637 (Can Lll) [BoA Vol. IV, Tab 45] at paras. 157-165. 
76 Ibid. 
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112. The Trial Judge strongly cautioned the jury about what he saw as the most damaging 

factor to Argueta's credibility, his "admitted lies" under oath prior to trial.77 This was an 

unfortunate misunderstanding of the position of the defence which, in effect, served to bolster 

Argueta's credibility by suggesting that Argueta's admission that he lied previously was true. 

The Appellant's position was that Argueta was lying at trial not in his earlier statement. The 

warning to the jury was incorrect, and was reinforced by similar remarks made by the Crown 

in his closing address. Respectfully, the Court of Appeal fell into the same trap in dismissing 

the Appellant's appeal on this ground: 

... The Trial Judge gave the jury a number of reasons why they should be cautious 
about accepting Argueta's evidence. One of the most important reasons for rejecting 
Argueta's evidence in its entirety was the admission in his evidence that he had 
previously lied under oath ... [Emphasis Added] 

113. It is respectfully submitted that the charge should have been to this effect: 

You must be extremely cautious with respect to the evidence of Michael Argueta. 
Aside from his previous convictions, one of which was for being unlawfully in a 
dwelling house to retrieve firearms, you must bear in mind that Mr. Argueta is the 
person that the accused testified was the real killer. Mr. Argueta would have you 
believe that he had previously lied when he told police that the accused had never 
confessed to killing the deceased. However, the accused testified that Argueta was 
telling the truth in that sworn statement to police, and he is lying now under oath in an 
attempt to frame the accused for the murder of Robert Levoir. 

Argueta's evidence is dangerous, not only because it is apparent that Mr. Argueta has 
lied, either before or during trial under oath, but because according to the accused, he 
is the actual killer who is trying to frame the accused. Does Argueta's evidence of 
knowledge of the crime and the motive of the accused truly support his evidence that 
the accused confessed to him, or could it stem from him having committed the crime? 
You should also consider the evidence of the other two defence witnesses when 
evaluating Argueta's testimony. Laverne Jones testified she overheard Argueta one 
night say something about killing the deceased. Eliana Rubilar testified she overheard 
Argueta in a bar talking about the deceased and telling the accused not to worry about 
anything. 

The accused has testified that Argueta told him he had shot Robert Levoir because he 
"had pissed off the big boys" in Vancouver. Mr. Argueta admitted under cross
examination that he knew there was a price on Robert Levoir's head and that 
information had come from Robert Levoir himself and not the accused. 

77 AR, Vol. I, Tab 3, p. F56, II. 8-16. 
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114. Two examples were provided to the jury as potential confirmation of Argueta's 

testimony. The first actually included three examples of evidence of the Appellant's motive 

for killing the deceased (Levoir owed the Appellant money, stole from him and ran up the 

telephone bill). While this evidence is consistent with that of Love and the undercover 

operators, it is evidence of the Appellant's motive from the witness the Appellant testified is 

trying to frame him for the murder. This potential frailty with this confirmatory evidence is 

never pointed out the jury. Further, as will be explored below, this evidence of motive was 

bolstered by a second example of confirmatory evidence of motive charged by the Trial 

Judge. 

115. This second example of confirmatory evidence set out by the Trial Judge was as 

follows and was misleading: 

In addition, Mr. Mack separately testified to what he knew about the price on Robert 
Levoir's head in the drug world, which was similar to what Mr. Argueta said on that 
matter, but was not attributed to having come to Mr. Mack from Mr. Argueta.78 

For some reason, the Trial Judge returned to this example later in the charge, adding further 

confusion: 

... And I mentioned that Mr. Argueta knew about the price of Robert Levoir's head in 
the drug world. That information was similar to what Mr. Mack had to say, and I 
emphasize for you that Mr. Argueta's information on that point did not come to him 
from Mr. Mack. 79 

116. The first part of the charge on this point was not consistent with the evidence on this 

point nor could it be confirming. Mr. Argueta admitted under cross-examination that Levoir 

had told him he had been travelling back and forth to Vancouver for drugs, and that "he had 

pissed off some Chinese people in Vancouver when he went to do a big deal". Argueta said 

he knew there was a price on Levoir's head. 80 Earlier Argueta had claimed only to have heard 

those things from the Appellant. The Appellant testified that Argueta had told him right after 

killing Mr. Levoir, and again later in the bar, that Levoir had a "price on his head for pissing 

78 AR, Vol. I, Tab 3, Digest, p. F56, II. 28-30. 
79 AR, Vol. I, Tab 3, Digest, p. F. 63, II. 1-6. 
80 AR, Vol. IV, Tab 21, pp. 1558-1567. 
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off the big boys"81
• This was what the Appellant understood was the motive expressed 

directly by Argueta to kill the deceased, not the other way around. The Appellant at no time 

suggested to the undercover operators that he killed Levoir because there was a price on his 

head, nor was such an alleged motive testified to by Mr. Argueta. The evidence about the 

price on Levoir's head did not confirm Argueta's evidence, it should have had precisely the 

opposite effect. It is unclear what the Trial Judge was trying to convey when he returned to 

this evidence later in the charge. The second direction given seems to have inappropriately 

bolstered the first part of this charge by suggesting that the evidence somehow provided 

independent confirmation because it did not come from the Appellant. 

117. This part of the charge misdirected the jury and undermined the defence on the only 

real issue at trial. The evidence to which the Trial Judge referred the jury was not capable of 

restoring the trier's faith in the impugned witness. The jury was told to be cautious in 

accepting the evidence of Argueta, but were then referred to evidence which was incorrectly 

described as possible sources of relief from that caution. 

118. The seriousness of these errors is reinforced by recent appellate jurisprudence 

regarding Vetrovec warnings: 

1. That common sense suggests that the more problems associated with the witness 
and their evidence, the greater the requirement for the Trial Judge to highlight the 
need to find evidence capable of "restoring the trier's faith" in the witness' 
evidence. This includes explaining the relevant reasons why the evidence needs 
special scrutiny.82 

2. That a warning must include an instruction on the essential quality of the 
confirmatory evidence and the type of evidence capable of providing support. 83 

And, most importantly, 

3. That the application of the warning by the jury regarding the witness' evidence 
will "necessarily reflect" the reasons offered by the Trial Judge for the warning. 84 

81 AR, Vol. VI, Tab 32, pp. 2022-2039. 
82 R. v. Ponce, 2012 MBCA 87 (Can LII) [BoA Vol. III, Tab 33] at paras. 73, 76. 
83 R. v. Luciano, 2011 ONCA 89 (CanLII) [BoA Vol. III, Tab 29] at paras. 133-135. 
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119. Here, the strongest part of the reasons given in the warning worked against the 

defence theory. The confirmatory evidence referred to thereafter was weak and confusing. 

The jurisprudence mandates that when confirmatory evidence is pointed to it must correct, 

and/or be a robust review of that evidence, including its frailties. If this does not occur, a new 

trial is required. 85 A Trial Judge at all times has discretion as to giving a Vetrovec warning 

and providing examples of confirmatory evidence, but that discretion must be exercised in 

keeping with the specific circumstances of the case. 86 As per this Court in R. v. Brooks87
, 

" ... the Trial Judge may properly decline to give a warning if the warning may prejudice the 

accused's case rather than assist it." 

120. Here, the most important factor requiring caution with respect to the alternative 

suspect's testimony was his motive to escape detection for actually having committed the 

crime. This was what was required rather than the standard Vetrovec warning. Responsive, 

not standard, is required of Trial Judges instructing juries. The objective is not a perfect 

charge. The objective is accuracy in the conviction of the guilty, with no risk of false 

conviction of the innocent. 

Part IV- Submissions Regarding Costs 

121. The Appellant does not seek an order as to costs. 

84 R. v. Hurley, 2009 SKCA 86 (Can LII) at para. 57 [BoA Vol. II, Tab 21]; R. v. Hurley, [2010] 1 S.C.R. 637 [BoA Vol. II, 
Tab 22] 
85 R. v. Dhillon, 2002 CanLII 41540, 166 C.C.C. (3d) 262 (Ont. C.A.) [BoA Vol. I, Tab 9], R. v. Sauve, 2004 CanLII 9054 
(ON CA), 182 C.C.C. (3d) 321 (Ont. C.A.) [BoA Vol. IV, Tab 38]; R. v. Sanderson, 2003 MBCA 109 (CanLII) [BoA Vol. 
III, Tab 37]. 
86 R. v. Bevan, [1993] 2 S.C.R. 599 [BoA Vol. I, Tab 4] at pp. 612-613 
87 R. v. Brooks, [2000] 1 S.C.R. 237 [BoA Vol. I, Tab 6] at p. 244. 
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Part V- Nature of Order Sought 

122. The Appellant respectfully requests that the appeal against conviction be allowed and 

a new trial ordered. 

All of which is respectfully submitted, this 61
h day of August, 2013. 

Laura K. Steve s, Q.C. 
Counsel for the Appellant, Dax Richard Mack 
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PART VII-RELEVANT STATUTES 

CANADIAN CHARTER OF RIGHTS AND 
FREEDOMS 

Section 8: 

Search and Seizure 

CHARTE CANADIENNE DES DROITS 
ETLIBERTES 

Partie 8: 

Fouilles, perquisitions ou saisies 

8. Everyone has the right to be secure against 8. Chacun a droit ala protection contre 
unreasonable search or seizure. les fouilles, les perquisitions ou les 

saisies abusives. 

Section 24: Partie 24: 

Exclusion of evidence bringing Irrecevabilite d'elements de preuve qui 
administration of justice into disrepute. risqueraient de deconsiderer 

1' administration de la justice 

(2) Where, in proceedings under subsection 
(1 ), a court concludes that evidence was 
obtained in a manner that infringed or denied 
any rights or freedoms guaranteed by this 
Charter, the evidence shall be excluded if it is 
established that, having regard to all the 
circumstances, the admission of it in the 
proceedings would bring the administration 
of justice into disrepute. 

(2) Lorsque, dans une instance visee au 
paragraphe (1), le tribunal a conclu que 
des elements de preuve ont ete obtenus 
dans des conditions qui portent atteinte 
aux droits ou libertes garantis par la 
presente charte, ces elements de preuve 
sont ecartes s'il est etabli, eu egard aux 
circonstances, que leur utilisation est 
susceptible de deconsiderer 
1 'administration de la justice. 
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