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APPELLANT’S FACTUM 

 
 

PART I – OVERVIEW AND STATEMENT OF FACTS 
 
 

A.  OVERVIEW 

1. Article 1F(b) of the Refugee Convention provides that the benefits thereof “shall not apply to 
any person” who “has committed a serious non-political crime outside the country of refuge prior to his 
admission to that country as a refugee.”1 This appeal examines its purposes and the limits to its 
application. As an exception to a fundamental human rights protection, the provision must be applied in 
accordance with its purposes in order to properly reflect the compromise between state sovereignty and 
individual rights that it embodies.2  

2. To apply Article 1F(b) to all refugees who have ever committed a serious crime disregards that 
compromise, and undermines the overriding purposes of the Convention. Its application to an 
individual who has served his sentence, rehabilitated himself and poses no danger to the host society is 
unacceptable and renders its function purely punitive.  

3. Despite the provision’s broad wording, the UNHCR,3 scholars and numerous courts, 
both foreign and domestic, have limited its application. Though there are divergences in their views, it 
is clear that the Appellant would not have been excluded under any of the prevailing views on 
Article 1F(b).  

4. The overriding purpose of Article 1F(b) is to prevent fugitives from using the Convention to 
avoid prosecution or punishment, and the clause should in principle be limited to such individuals. Any 
exceptions to that limitation must be circumscribed to ensure that the exclusion, in each instance, 
serves only to protect the integrity and viability of the Convention and not as a punitive measure.4  

5. The case of Mr. Hernandez Febles exemplifies the inequity and unreasonableness of a limitless 
approach to Article 1F(b). The Board Member clearly acknowledged the injustice of the outcome, but 
felt bound by the case law to exclude him. She had before her a man who posed no danger to the 

                                                 
1  United Nations Convention Relating to the Status of Refugees, 28 July 1951, 189 UNTS 150 

[Convention], incorporated at s. 98 of the Immigration and Refugee Protection Act (SC 2001, c. 27) 
[IRPA], Appellant’s Book of Authorities, hereinafter “A.B.O.A.”, Vol. I, Tab 1.  

2  Pushpanathan v Canada (Minister of Citizenship and Immigration), [1998] 1 SCR 982, 160 DLR (4th) 
193, at para 74 [Pushpanathan], A.B.O.A., Vol. II, Tab 35. 

3  United Nations High Commissioner for Refugees.  
4  Pushpanathan, supra note 2, at para 74, A.B.O.A., Vol. II, Tab 35. 
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Canadian public, who had served his sentences, who “took the second chance that life was offering him 
17 years ago and chose to follow a straighter path” but whose crimes are “coming back to haunt him”. 

B.  STATEMENT OF FACTS 

6. The Appellant adopts the facts as found by the Refugee Protection Division and the courts 
below.5  

7. He is a 59 year-old citizen of Cuba. Fleeing his country’s repressive political system, he arrived 
in the United States of America in 1980, where he was granted refugee status.6 

8. In 1984 and again in 1993, in both instances under the influence of alcohol, he committed 
violent crimes. In both cases, he immediately turned himself in and then pleaded guilty to assault with a 
deadly weapon. He served his sentences and has been sober and crime-free since 1993. 

9. The United States stripped the Appellant of his refugee status and sought to remove him to 
Cuba because of his crimes and, as a result, there is an outstanding warrant for his removal.7  

10. He entered Canada clandestinely and made a refugee claim.8 In his dealings with Canadian 
authorities, the Appellant was candid about his criminal past.9 Those same authorities elected not to 
issue an opinion that he is dangerous, which would have rendered him ineligible for refugee 
protection.10  

11. The Appellant’s claim is rooted in political opinion and he seeks protection under s. 96 of the 
IRPA.11  

 

                                                 
5  Reasons for Judgment of the Federal Court of Appeal [FCA Jt.], paras 6-9, p 42 A.R., Vol I; Reasons for 

Judgment of the Federal Court [FC Jt.], paras 4-14, pp 18-20 A.R., Vol. I; Reasons for decision of the 
Refugee Protection Division [RPD], paras 2-24, pp 3-7 A.R., Vol. I. While Scott J. states that the sentence for 
the 1984 crime was one year, it was in fact two years: RPD Decision, para 11, p 4 A.R., Vol I (see p 154 A.R., 
Vol II).   

6  FC Jt, paras 4-5, at p 18 A.R., Vol I.  
7  See p 184 A.R., Vol II. See further 8 U.S.C. § 1158(c)(2)(B)&3, A.B.O.A., Vol. I, Tab 16.1, and the 

discussion in Miguel-Miguel v Gonzales, 500 F.3d 941 (9th Cir. 2007) [Miguel-Miguel], A.B.O.A., 
Vol. IV, Tab 110. 

8  He first attempted to enter Canada to seek refugee status in February 2008. He was denied entry, and 
returned to the U.S., where he was detained by U.S. immigration until July 2008 (p 145 A.R. Vol I). 

9  See pp 136 and 144-145 A.R., Vol. II.  
10  See section 101(1)(f)(2)(b) IRPA. 
11  See p 81, A.R., Vol. I. 
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C.  CANADIAN JURISPRUDENTIAL BACKGROUND 

12. In Canada, the application of Article 1F(b) has changed dramatically over the years as the courts 
have adopted different conceptions of its objects and purposes.  

13. Until the year 2000, sentence completion was determinative. In Ward, this Court endorsed 
Professor Hathaway’s position that Article 1F(b) is limited to fugitives and found this position “consistent 
with the views expressed in the Travaux préparatoires.”12 In Pushpanathan, this Court, guided in part by 
the “human rights object and purpose” and overall structure of the Convention, found that Article 1F(b) is 
“generally meant to prevent ordinary criminals extraditable by treaty from seeking refugee status”.13 The 
Court also found that Article 1F is not to be construed as a means of protecting the host society, as this is 
addressed by Article 33(2). The Federal Court of Appeal then held in Chan that sentence completion bars 
the application of Article 1F(b), and this for two reasons. First, after consideration of this Court’s 
decisions and the authorities cited therein, it agreed that its purpose was to capture fugitives from 
justice.14 Second, the Court considered the domestic statutory context and held that applying the 
exclusion to those who had completed their sentences would subvert the scheme of the Act.15 

14. Three years later, in Zrig, in a concurring opinion which was later endorsed by the Jayasekara 
Court, Décary J.A. stated two purposes which are germane to Article 1F(b): (1) ensuring that fugitives 
cannot avoid prosecution, and (2) protecting the host society.16 Thus an exception was created to the 
rule set out in Chan: Article 1F(b) can also be applied to dangerous non-fugitives.17 

15. In Jayasekara, despite the fact Mr. Jayasekara had not completed his sentence, the certified question 
was whether sentence completion is determinative with respect to the applicability of Article 1F(b).18 

                                                 
12  Canada (Attorney General) v Ward, [1993] 2 SCR 689, 103 DLR (4th) 1 at para 75, A.B.O.A., Vol. II, 

Tab 21. 
13  Pushpanathan, paras 57, 58 and 73, A.B.O.A., Vol. II, Tab 35.  
14  Chan v Canada (Minister of Citizenship and Immigration), 2000 CanLII 17150, [2000] 4 FC 390 (FCA) 

at para 4 [Chan], A.B.O.A., Vol. II, Tab 58. 
15  Ibid at paras 4, 8-15, A.B.O.A., Vol. II, Tab 58. The scheme would be subverted by undermining the 

discretion that had been conferred upon the Minister to disallow refugee claims (ineligibility) of those with a 
criminal past upon being satisfied that they were dangerous and to allow such claims to proceed upon being 
satisfied that the claimant was rehabilitated. The current scheme is set out below at paras 130 ff. 

16  Zrig v Canada (Minister of Citizenship and Immigration), 2003 FCA 178 [Zrig], A.B.O.A., Vol. III, 
Tab 63 at par 118 ff; Jayasekara v Canada (Minister of Citizenship and Immigration), 2008 FCA 404 at 
para 29 [Jayasekara] A.B.O.A., Vol. III, Tab 60. 

17  Zrig, ibid at para 128, A.B.O.A., Vol. III, Tab 63. In Xie v Canada (Minister of Citizenship and 
Immigration), 2004 FCA 250 [Xie], A.B.O.A., Vol. III, Tab 62, the Federal Court of Appeal again 
affirmed Chan, supra note 14, A.B.O.A., Vol. III, Tab 58 without commenting on the impact of Zrig, (see 
para 11, affirming Xie v Canada (Minister of Citizenship and Immigration ), 2003 FC 1023, at paras 30, 33 
and 35), A.B.O.A., Vol. III, Tab 78.  

18  Jayasekara, supra note 16, at paras 1 and 55, A.B.O.A., Vol. III, Tab 60. 
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Despite the breadth of the certified question, Jayasekara did not address the issue at bar,19 and was focused 
on the distinct question of how to determine if the crime was “serious”.20 These findings are not contested, 
though the Appellant notes that the proper standard for seriousness is often ignored.21 

16. The Jayasekara Court nonetheless marginalized the findings in Chan regarding sentence 
completion (i) because the IRPA would have modified the prior Act such that the statutory coherence 
analysis relied upon in Chan would no longer apply and (ii) because, in light of the findings of 
Décary J.A., in Zrig, sentence completion could no longer be determinative because it is also necessary 
to consider whether the claimant poses a danger.22 Thus, while Jayasekara indicated that sentence 
completion remained relevant, it was clear that it could not be determinative.23 

D. THE DECISIONS BELOW 

1. The Decision of the Refugee Board and the Effect of the Exclusion 

17. The Board did not assess whether the Appellant’s 1993 crime triggers Article 1F(b), but did find 
that the 1984 crime was a serious non-political crime and excluded him on that basis. The Board 
Member was cognizant of the inequity of the result.24  

                                                 
19  The judgment in Jayasekara, supra note 16 sewed confusion as to the role of Article 1F(b)’s underlying 

purposes in its interpretation and application: See Roberts v Canada (Minister of Citizenship and 
Immigration), 2011 FC 632 at paras 10 and 33, A.B.O.A., Vol. IV, Tab 77; Poggio Guerrero v Canada 
(Minister of Citizenship and Immigration), 2010 FC 384 at paras 28 and 31, A.B.O.A., Vol. IV, Tab 75; 
and Naranjo v Canada (Minister of Citizenship and Immigration), 2011 FC 1127 at para 18, A.B.O.A., 
Vol. IV, Tab 72, as compared to the decision of the applications judge, which found that all post-crime factors 
are irrelevant. The Federal Court came to recognize that Jayasekara did not decide all of the relevant issues and 
thus certified further questions for appeal: FC Jt, at para 63; Feimi v Canada (Minister of Citizenship and 
Immigration), 2012 FC 262, A.B.O.A., Vol. III, Tab 69; Martinez Cuero v Canada (Minister of 
Citizenship and Immigration), 2012 FC 191, A.B.O.A., Vol. III, Tab 71; Castillo Reyes v Canada 
(Minister of Citizenship and Immigration), 2012 FC 1061, A.B.O.A., Vol. III, Tab 68. In the same time 
period, there were also a number of instances where a flagrantly overbroad interpretation of Article 1F(b) has 
been applied or invoked: See, for example, RPD File No. TA8-21365, [2010] RPDD No 157 (QL); RPD 
File No. TA8-03388, [2010] RPDD No 233 (QL); RPD File No. TA7-08583, [2010] RPDD No 254 
(QL), A.B.O.A., Vol. IV, Tab 79 to 81 and Canada (Minister of Citizenship and Immigration) v. Toktok, 
2013 FC 1150, A.B.O.A., Vol. III, Tab 67. 

20  Ibid at paras 5 and 36. 
21  See note 188, below. 
22  Jayasekara, supra note 16, A.B.O.A., Vol. III, Tab 60 at paras 29, 30-34 and 36 ff. See sections 

19(1)(c.1)(i) and 46.01(1)(e)(i) of the former Immigration Act, RSC, 1985, c I-2, ss 2 (below at p 82 ff), 
as relied upon in Chan, as compared to ss 36(1)(b), 36(3)(c), 101(1)(f)(2)(b) IRPA and sections 17 and 
18 of the Immigration and Refugee Protection Regulations, SOR/2002-227 [IRPR] as in force at the time 
Jayasekara, supra note 16 was decided (below at p 71 ff) and as the Courts have noted, the law did not 
in fact change: See also Nava Flores v Canada (Minister of Citizenship and Immigration), 2010 FC 1147 
at paras 46 to 53, A.B.O.A., Vol. III, Tab 73 and FCA Jt, para 45, p 56 A.R., Vol. I.   

23  Jayasekara, supra note 16 paras 27, 41 and 55, A.B.O.A., Vol. III, Tab 60.  
24  RPD Decision, para 24, p 7 A.R. Vol. I.  
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18. The effect of the exclusion is three-fold: (i) the Appellant is forever barred from seeking or 
obtaining protection from persecution (otherwise provided by s. 96 of IRPA) and is subject to 
refoulement.25 (ii) While he can submit a PRRA26 application to the Minister for protection against death, 
torture or cruel and unusual punishment pursuant to s. 97 of the IRPA,27 the s. 97 risks are then balanced 
against any danger the claimant may pose.28 (iii) If the risks outweigh the danger, he may only obtain a 
temporary stay of removal and is denied access to refugee protection and permanent residence.29  

2. The Decision of the Federal Court 

19. Scott J., the applications judge, first decided that the Board’s interpretation of Article 1F(b) was 
subject to the reasonableness standard because it was its “home statute”.30 Relying on the judgments in 
Jayasekara and Xie, he then dismissed the application, finding that it was reasonable to conclude that 
all factors arising subsequent to the commission of a crime are irrelevant for purposes of 
Article 1F(b).31  

                                                 
25  Refugee claimants, by virtue of making their claims, receive removal orders (s 11(1), 20(1) and 41(a), 

44(2) IRPA, and s 228(1)(c)(iii) of the IRPR. Once their claims are denied, the removal orders become 
enforceable (see s. 49(2) IRPA), and “must be enforced as soon as possible” (s. 48 IRPA, as amended, 
see p 57 below). 

26  Pre-Removal Risk Assessment. See s 112(3) & 113(d) IRPA (p 67 below), as recently amended by s 39 
of the Act to Amend the Immigration and Refugee Protection Act, The Balanced Refugee Reform Act, 
The Marine Transportation Security Act and The Department of Citizenship and Immigration Act, RSC 
2012, c 17 (SC 2012, c 17) (pp 77 and 78 below). 

27  See ss. 112(3) and 113(d) IPRA and s. 172 of the Immigration and Refugee Protection Regulations [IRPR]. 
Section 96 IRPA offers broader protection than s. 97: The standard of proof is lower (Li v Canada (Minister of 
Citizenship and Immigration), 2005 FCA 1 at paras 11-12, 39, A.B.O.A., Vol. III, Tab 61); s 96 offers 
protection against generalized risks as long as there is a nexus to a Convention ground and section 97 requires a 
risk that is not faced generally by others (Fi v Canada (Minister of Citizenship and Immigration), 2006 FC 
1125 at para 16, A.B.O.A., Vol. III, Tab 70); and, while s 97 is limited to death, torture and cruel and unusual 
punishment, s 96 offers protection against any sustained or systemic denial of core human rights (Chan v. 
Canada (Minister of Employment and Immigration), [1995] 3 SCR 593, at para. 69, A.B.O.A., Vol. II, 
Tab 25). 

28  See s 113(d) IRPA. 
29  Sections 21 and 114 IRPA. As noted in Pushpanathan, supra note 2 at paras 13 and 14, A.B.O.A., Vol. II, 

Tab 35, the effects of an exclusion are “profound”. In addition, the corollary rights of refugee protection, 
namely permanent status and full economic and social rights in Canada, go to the heart of the intended operation 
of the Convention: to grant refugees legal rights on par with nationals in order that they would be able to re-
establish themselves and avoid the harshness of living in limbo. See Ralf Alleweldt, "Preamble to the 1951 
Convention" in Zimmermann, A., Dörschner, J. and Machts, F., eds, The 1951 Convention Relating to 
the Status of Refugees and Its 1967 Protocol: A Commentary (Oxford University Press, 2011) at 232-233, 
A.B.O.A., Vol. VI, Tab 115. 

30  FC Jt, paras 27-29, citing Smith v Alliance Pipeline Ltd, 2011 SCC 7 at para 37, A.B.O.A., Vol. III, 
Tab 51.  

31  FC Jt, paras 46-51, 59, p 29-31, 34 A.R. Vol I. Note that his findings regarding the role of sentence completion 
(para 50) are incoherent. Jayasekara, supra note 16, A.B.O.A., Vol. III, Tab 60; Xie, supra note 17 at 
para 37, A.B.O.A., Vol. III, Tab 62.  
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20. Nevertheless, Scott J. certified a question for appeal concerning the relevance of 
rehabilitation.32  

3. The Decision of the Federal Court of Appeal 

21. The Court below dismissed the appeal, answering the certified question in the negative. 

22. The Court was not unanimous on the standard of review.33  

23. In addressing the substance of the appeal, Evans J.A.’s principal conclusion was that 
Jayasekara is dispositive, because it would have held that sentence completion and rehabilitation are 
irrelevant. Evans J.A. acknowledged that Jayasekara contained errors, including one that undermines 
the core of its reasons for overturning Chan.34 Without due regard for the doctrine of stare decisis,35 
Evans J.A. determined that it was nonetheless appropriate to rely on Jayasekara because it “clearly 
intended to restate the applicable law” on the basis of “the multiple purposes of Article 1F(b) that 
Décary J.A. identified in Zrig and [a review of the] international jurisprudence”.36  

24. This conclusion is deeply problematic, for two reasons. First, Evans J.A. goes on to find that 
danger purpose identified in Zrig is not sufficiently clear to impact the interpretation of Article 1F(b).37 
Second, the international jurisprudence in question (i.e. that reviewed in Zrig and Jayasekara) has no 
bearing on whether Chan was correctly decided.38  

                                                 
32  Pursuant to section 74(d) IRPA. FC Jt, para 62, p 35 A.R., Vol. I.  
33  Evans J.A., for the majority, determined that the interpretation of Article 1F(b) is subject to correctness 

review because it is part of an international convention (FCA Jt, paras 22-25). Stratas J.A. did not agree 
on this issue and in concurring reasons held that while the issue need not be resolved in this case, the 
interpretation of international treaties should not per se warrant correctness review (FCA Jt, 
paras 75-80). 

34  Evans J.A. acknowledges that Jayasekara relied on case law that did not establish the proposition in 
issue (FCA Jt., para 46) and, more egregiously, on an incorrect statement that the legislation would have 
changed since Chan (FCA Jt., paras 45-47, p 56 A.R., Vol. I). Evans J.A. also indirectly acknowledges 
that the decision contains contradictory statements regarding the relevance of sentence completion, but 
deals only with the incongruence between paras 41 and 44, and makes no mention of paras 27 and 55, 
nor of the Court’s reaffirmation of Chan in Xie (FCA Jt., paras 33-34 p 52 A.R., Vol. I).   

35  Sriskandarajah v United States of America, 2012 SCC 70 paras 18-19, A.B.O.A., Vol. III, Tab 52.  
36  FCA Jt, para 45. Moreover, in finding that Jayasekara effectively overruled Chan, supra note 14, Evans 

J.A. quite simply misstated the holding in Chan: FCA Jt, para 44. Chan held that sentence completion is 
determinative and did not hold that dangerousness may override it to allow the continued application of 
Article 1F(b). These were the findings in Zrig, supra note 16 by Décary J.A at paras. 118 ff, A.B.O.A., 
Vol. III, Tab 63. 

37  FCA Jt, para 63, p 61 A.R., Vol. I.  
38  FCA Jt, para 46, p 6 A.R., Vol. I. None of the foreign judgments in question stand for the proposition 

that all factors extraneous to the circumstances underlying the conviction are irrelevant to the entire 
Article 1F(b) analysis — which is the ratio decidendi that Evans J.A. ascribes to Jayasekara. Neither S. 
& Others v Secretary of State for the Home Department, [2006] EWCA Civ 1157, A.B.O.A., Vol. IV, 
Tab 91 nor Miguel-Miguel at pp 945 and 946-947, A.B.O.A., Vol. VI, Tab 110 address Article 1F(b). 
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25. The Court below also dismissed the position of the UNHCR.39 

26. Evans J.A. then considered whether a purposeful interpretation of the provision supports the 
Appellant’s position. Based on a selective assessment of case law, notably ignoring the findings in Zrig 
and Jayasekara, he found that “the purposes underlying Article 1F(b) do not so clearly limit its 
intended scope to protecting the state of refuge from currently dangerous criminals as to warrant an 
interpretation that is markedly narrower than the ordinary meaning of the text”.40  

27. Despite finding that unclear purposes provide insufficient interpretative methods, Evans J.A. is 
nonetheless comforted in his ultimate conclusion in holding that one purpose behind Article 1F(b) 
“appears to be to protect the integrity of refugee status, a purpose for which an assessment of … 
dangerousness is irrelevant”.41 Evans J.A. does not explain why dangerousness is irrelevant to the 
integrity of the Convention or how the Appellant receiving protection would undermine that integrity.  

28. In considering the domestic statutory context, Evans J.A. dismissed the relevance of other 
provisions dealing with refugee criminality because they would serve distinct purposes, contrary to the 
analysis in Ward.42 He further reasoned that the inequity of a broadly applied exclusion clause is 
blunted by the possibility of seeking protection against death or torture in a subsequent PRRA or 
seeking Charter protection against deportation. 

29. The Court below thus held that Article 1F(b) must be applied to any claimant who has, at any 
time in the past, committed a serious non-political crime. Sentence completion, justiciability, 
rehabilitation, and dangerousness have become irrelevant.43 No mention is made of this Court’s 
decisions in Ward and Pushpanathan 

                                                                                                                                                                        
Further, all of the decisions cited at the end of paragraph 44 of Jayasekara, ibid (Xie, supra note 17, at 
para 38; Immigration and Naturalization Service v Aguirre-Aguirre, 526 U.S. 415 (1999) [Aguirre-
Aguirre], A.B.O.A., Vol. VI, Tab 109 at 427-428; T v Secretary of State for the Home Department, 
[1995] 1 WLR 545 (CA) at 554-555, A.B.O.A., Vol. IV, Tab 93; Dhayakpa v Minister of Immigration 
and Ethnic Affairs, [1995] FCA 1653 at para 24 [Dhayakpa], A.B.O.A., Vol. IV, Tab 95) deal with the 
narrow question of whether the risk of return is to be balanced against the seriousness of the crime. The 
other two foreign decisions mentioned in Jayasekara (at para 29) are cited solely in support of the 
proposition that the danger purpose animates Article 1F(b), and do not otherwise address the issue at bar: 
Minister for Immigration and Multicultural Affairs v Singh (2002), 186 ALR 393 (Aust. HC), 209 CLR 
533 [Singh], A.B.O.A., Vol. V, Tab 96 and Ovcharuk v Minister for Immigration and Multicultural 
Affairs (1998), 158 ALR 289 (Aust. FC), [1998] 1314 FCA [Ovcharuk], A.B.O.A., Vol. V, Tab 97. 

39  FCA Jt, para 49, p 57 A.R., Vol. I.   
40  FCA Jt, para 63, p 61 A.R., Vol. I. 
41  FCA Jt , para 72. [Emphasis added] 
42  As detailed below (note 202), the current legislation would not alter the findings in Ward, supra note 12, at 741.  
43  Evans J.A. acknowledges that his interpretation is likely overbroad, but finds that this is better than giving the 

Board discretion to consider sentence completion because the latter, in his view, could lead to inconsistent 
results (FCA Jt, para 34). This is not a tenable position in the context of a human rights instrument.   
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PART II – QUESTIONS IN ISSUE 

 
 

A. WHAT IS THE APPROPRIATE STANDARD OF REVIEW? 

B. WHAT IS THE PROPER SCOPE OF ARTICLE 1F(B) OF THE REFUGEE CONVENTION? 

---------- 

PART III – STATEMENT OF ARGUMENT 
 
 

A.  STANDARD OF REVIEW  

30. Notwithstanding the Alberta Teachers presumption of reasonableness,44 the Appellant submits 
that the standard of review for the interpretation of Article 1F(b) is correctness, for at least 
four reasons: 

1) Correctness has historically been the accepted standard for this pure question of law.45  

2) There is an explicit right to judicial review of the Board’s decision, and a right to appellate 
review with certification of a question of general importance.46 

3) Interpreting Article 1F(b) involves an analysis of its fit within the Refugee Convention and 
within international law more generally (e.g. principles of treaty interpretation, and related 
treaties, customs and norms of international law, scholarly commentary and foreign case law) 
which are beyond the Board’s statutory mandate and expertise.  

4) The IRB has declined to develop policy on the interpretation of Article 1F and has instead 
preferred to follow the interpretation adopted by the Courts.47 

                                                 
44  Alberta (Information and Privacy Commissioner) v. Alberta Teachers’ Association, 2011 SCC 61, [2011] 3 

SCR 654 at paras 30 ff, A.B.O.A., Vol. II, Tab 19. 
45  Pushpanathan, supra note 2, at para 43, A.B.O.A., Vol. II, Tab 35; Arevalo Pineda v Canada (Minister of 

Citizenship and Immigration), 2010 FC 454 at para 18, A.B.O.A., Vol. III, Tab 64; Canada (Minister of 
Citizenship and Immigration) v Lopez Velasco, 2011 FC 627 at paras 32 to 34, A.B.O.A., Vol. III, Tab 65; 
Canada (Minister of Citizenship and Immigration) v Pulido Diaz, 2011 FC 738 at para 10, A.B.O.A., Vol. 
III, Tab 66; Radi v Canada (Minister of Citizenship and Immigration), 2012 FC 16 at para 11, A.B.O.A., 
Vol. IV, Tab 76; and Noha v Canada (Minister of Citizenship and Immigration), 2009 FC 683 at para 23, 
A.B.O.A., Vol. IV, Tab 74.  

46  Sections 72 and 74(d) IRPA; see also Pushpanathan, supra note 2, at para 43, A.B.O.A., Vol. II, Tab 35; 
Dunsmuir v New Brunswick, 2008 SCC 9 [Dunsmuir] at para 49, A.B.O.A., Vol. II, Tab 30. 

47  The Board’s document, Interpretation of the Convention Refugee Definition in the Case Law, A.B.O.A., 
Vol. IV, Tab 82 demonstrates the degree to which it has declined to exercise its mandate under s 159(1)(h) 
IRPA to set guidelines. The Exclusion chapter relies exclusively on the case law of the courts rather than its 
own decisions or policy. 
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31. Further, the RPD in this matter did not engage in any interpretation of Article 1F(b) itself. 
Rather the Member merely interpreted Chan and Jayasekara. 

32. While there can be more than one reasonable interpretation of the Convention,48 the task at hand 
is to ascertain its one “true autonomous and international meaning”, “untrammelled by notions of its 
national legal culture”, 49 which requires review on the correctness standard.50 

B.  WHAT IS THE PROPER SCOPE OF ARTICLE 1F(B) OF THE REFUGEE CONVENTION?  

1. Background to Article 1F(b) of the Refugee Convention  

a.  Competing Interests  

33. Exclusion from refugee protection is not a form of punishment but rather is rooted in a 
disentitlement to that status based on equity and the pragmatic recognition that states are “unlikely to 
agree to be bound by a regime which requires them to protect undesirable refugees.”51 This reflects the 
views expressed by senior courts that the Convention represents a compromise between its overriding 
humanitarian aims and the desire to avoid undue burdens on the host society.52 The UNHCR’s Executive 
Committee has addressed the notion of some individuals “not deserving” refugee protection by stating 
that it “is related to the intrinsic links between ideas of humanity, equity, and the concept of refuge.”53  

                                                 
48  Alliance Pipeline, supra  note 30, at paras 38 – 39, A.B.O.A., Vol. III, Tab 51 and Dunsmuir, supra note 46, 

at para 56, A.B.O.A., Vol. II, Tab 30.  
49  R v Secretary of State for the Home Department, Ex parte Adan, Ex Parte Aitseguer, (2001) 2 WLR 143, 

19 December 2000 (House of Lords) [Adan], A.B.O.A., Vol. IV, Tab 90; Al-Sirri (Appellant) v 
Secretary of State for the Home Department (Respondent), [2012] UKSC 54 [Al-Sirri], A.B.O.A., 
Vol. IV, Tab 88 at para 36 . See further Yugraneft Corp v Rexx Management Corp, 2010 SCC 19 
[Yugraneft Corp] at para 19, A.B.O.A., Vol. III, Tab 56 . Moreover, the dictates of Articles 31 and 32 of the 
Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331 [VCLT], A.B.O.A., Vol. I, 
Tab 9 demonstrate that state parties are to seek the common meaning of a treaty. As such, the opinion of Stratas 
J.A. is incorrect: FCA Jt., at para 76, p 66 A.R., Vol. I. 

50  Contrary to Evans J.A., the Appellant submits that it is the norms of treaty interpretation rather than the 
simple desire for consensus that militates in favour of correctness. Further, the ambiguity or lack thereof 
of a provision has no bearing on the standard of review.  

51  Hathaway, James C., The Law of Refugee Status (Toronto: Butterworths, 1991) [Hathaway (1991)] at 
214, A.B.O.A., Vol. VII, Tab 124. 

52  T v Secretary of State for the Home Department, [1996] 2 All ER 865 (HL) [T v. Secretary of State for 
the Home Department], A.B.O.A., Vol. IV, Tab 94; Singh, supra note 38, at para 94, A.B.O.A., Vol. III, 
Tab 50; SRYYY v Minister for Immigration & Multicultural & Indigenous Affairs, [2005] FCAFC 42 
[SRYYY] at para 26, A.B.O.A., Vol. V, Tab 98.  

53  See the Note on the Exclusion Clauses, 30 May 1997, EC/47/SC/CRP.29, Standing Committee of the 
UNHCR’s Executive Committee (which is comprised of the representatives of state parties), A.B.O.A., 
Vol. XI, Tab 162. 
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34. As this Court recently held in Ezokola, one must avoid abuse of the Convention by perpetrators 

of heinous crimes using it as a means of obtaining safe haven from punishment, it being understood 

that this protects the integrity of the Convention. However, the converse also holds true: a “properly 

balanced” approach to “determining exclusion” must be adopted, as unjustified exclusions subvert “the 

broad humanitarian goals of the Refugee Convention”.54 The Appellant’s proposed framework for 

applying Article 1F(b) is designed to reflect these competing interests.55  

b. The Interface with the Law of Extradition Internationally and in Canada 

35. The interface between Article 1F(b) and extradition law is undeniable. The language itself – a 

“serious non-political crime” committed “prior to … admission” to the country of asylum – makes this 

clear. It is also confirmed by the drafting history56 and the travaux préparatoires.57  

36. The decision below creates absurd results when compared to extradition law. 

37. In the extradition context, the “non-discrimination clause”, pursuant to which fugitives may not 

be extradited if they face persecution upon surrender, has become a near-universal norm.58  

38. In Canada, a refugee claimant subject to extradition is deemed excluded pursuant to 
Article 1F(b), provided that the crimes in issue attract a maximum sentence of at least 10 years.59 

                                                 
54  Ezokola v Canada (Citizenship and Immigration), 2013 SCC 40, paras 2, 31-36, A.B.O.A., Vol. II, 

Tab 31. 
55  Below at paras 116 ff. 
56  See paras 40 ff, below.  
57  See paras 43 ff, below. 
58  Extradition Act, SC 1999, c 18, s 44. below at p 81; La Forest, Anne Warner, La Forest’s Extradition To 

and From Canada, 3rd ed. (Canada Law Book Inc.: Aurora, ON, 1991) [Anne Warner La Forest] at 122, 
A.B.O.A., Vol. IX, Tab 140; Kälin, Walter, Martina Caroni and Lukas Heim, "Art 33, para. 1", in 
Andreas Zimmermann, Jonas Dörschner, and Felix Machts, eds, The 1951 Convention Relating to the 
Status of Refugees and Its 1967 Protocol – A Commentary (Oxford: Oxford University Press, 2011) 
[Kälin et al.] at 135, A.B.O.A., Vol. VII, Tab 128; Lauterpacht, Sir Elihu and Daniel Bethlehem, "The 
Scope and Content of the Principle of Non-Refoulement: Opinion", in Feller, E., Türk, V. & Nicholson, 
F., eds, Refugee Protection In International Law: UNHCR's Global Consultations on International 
Protection (Cambridge: Cambridge University Press, 2003) at paras 9 and 71 to 73, A.B.O.A., Vol. VIII, 
Tab 130; and Stenberg, Gunnel, Non-Expulsion and Non-Refoulement, (Upsalla, Sweden: Iustus Forlag, 
1989) at 31 ff, A.B.O.A., Vol. IX, Tab 142. The UN Conventions relating to terrorism include clauses 
granting the protection of the non-discrimination clause to suspected terrorists facing extradition. See 
Article 12 of the International Convention for the Suppression of the Financing of Terrorism, 
December 1999, 2178 UNTS 197, A.B.O.A., Vol. I, Tab 6, Article 15 of the International Convention 
for the Suppression of the Financing of Terrorism, December 1999, 2178 UNTS 197, A.B.O.A., Vol. I, 
Tab 6 and Article 9 of the International Convention against the Taking of Hostages, 17 November 1979, 
1316 UNTS 205, A.B.O.A., Vol. I, Tab 4— all of which have been ratified by Canada, A.B.O.A., 
Vol. I, Tab 7, 6 and 4. 
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However, the Minister must first be satisfied that the person would not face persecutory treatment upon 
surrender.60 

39. It is untenable to adopt an interpretation of Article 1F(b) that affords refugee claimants with a 
distant and non-justiciable criminal past less protection than fugitives facing prosecution for 
unpunished crimes regardless of the gravity of the crimes in question.61  

c. Historical Context and the Preamble 

40. The Convention represents an attempt to “consolidate” the previous international instruments 
that dealt with refugees in order to “extend the scope of and protection accorded by such instruments 
by means of a new agreement”.62 In this way, the Convention was crafted to provide a comprehensive 
code of rights and obligations.63 In particular, these rights and obligations give effect to Article 14 of 
the Universal Declaration of Human Rights [UDHR].64 Article 14 sets out the right to seek asylum 
from prosecution, and Article 14(2), which was the impetus for Article 1F, creates an exception “in the 
case of prosecutions genuinely arising from non-political crimes or from acts contrary to the purposes 
and principles of the United Nations.”65  

                                                                                                                                                                        
59  s. 105(3) IRPA. See also Németh v Canada (Justice), 2010 SCC 56 [Németh] at paras 116 ff, A.B.O.A., 

Vol. II, Tab 32. 
60  Extradition Act, s 44. 
61  The question as to whether the application of Article 1F(b) results in the loss of the protection granted by 

s 44 of the Extradition Act remains unsettled (Németh, supra at note 59, A.B.O.A., Vol. II, Tab 32 
leaves this question open.) However, Suresh v Canada (Minister of Citizenship and Immigration ), 2002 
SCC 1 [Suresh] at para 72, A.B.O.A., Vol. III, Tab 53 indicates that the residual protection offered by 
the Extradition Act must remain operative, as the Court rejects “the suggestion that the provisions of the 
Refugee Convention should be used to deny rights that other legal instruments make universally 
available to everyone”. In any event, Article 1F(b) is clearly inapplicable to non-refugee-claimants 
subject to extradition.  

62  Refugee Convention, Recital 3 of Preamble, A.B.O.A., Vol. I, Tab 1. 
63  Alleweldt, Ralf, "Preamble to the 1951 Convention" in Zimmermann, A., Dörschner, J. and Machts, F., 

eds, The 1951 Convention Relating to the Status of Refugees and Its 1967 Protocol: A Commentary 
(Oxford University Press, 2011) [Ralf Alleweldt] at 232 ff, A.B.O.A., Vol. VI, Tab 115.  

64  Universal Declaration of Human Rights, 10 December 1948, UN Doc /810 at 71, A.B.O.A., Vol. I, 
Tab 2; Alleweldt, supra note 29, at 232 (MN 280), A.B.O.A., Vol. VI, Tab 115; Grahl-Madsen Atle, 
Status of Refugee In International Law, Vol. I (A.W. Sijthoff-Leyden: 1966) at 270-273 and 290-292 
[Grahl-Madsen], A.B.O.A., Vol. VII, Tab 122. 

65  Hathaway, James C. and Colin Harvey, Framing Refugee Protection in the New World Disorder, (2001) 
J. 34 Cornell Int'l L.J. 257 [Hathaway & Harvey] at 263, A.B.O.A., Vol. VII, Tab 127. See 
Pushpanathan, supra note 2, at para 60, A.B.O.A., Vol. II, Tab 35 regarding the relation between Article 
1F(a) and (c), whereby the former was added to provide greater specificity, but the latter was retained to cover 
similar acts that were not committed in the context of inter-state warfare. With this in mind, one sees that all of 
Article 1F flows from Article 14(2) UHDR. 
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41. Like Article 14(2) of the UDHR, the prior instruments on refugees that addressed the question 
of common law criminals sought to only exclude fugitives from justice.66 As demonstrated below, 
Article 1F(b) must not be read as expanding the scope of its forerunners. 

42. The 1967 Protocol to the Convention removed the temporal and geographic limits of the 
Convention, but made no changes to the other provisions.67 As detailed below, the predominant view of 
the eminent scholars of the time was that Article 1F(b) was directed primarily to fugitives and should 
not apply to persons such as the Appellant. Thus, the adoption of the unmodified text further supports 
the Appellant’s position.68 

d. The travaux préparatoires of the Refugee Convention 

43. There is consensus that the travaux préparatoires69 do not provide any “hard answers”.70 
Nonetheless, a careful review of the negotiations also allows one to understand and qualify the 
elements that would make one “undeserving” within the meaning of Article 1F.   

44. With regards to Articles 1F(a) and (c), which cover war criminals and those who commit acts 
against the purposes and principles of the United Nations, the travaux préparatoires reveal that they 
were undeserving based on the “rationale … that those who are responsible for the persecution which 
creates refugees should not enjoy the benefits” of the Convention.71  

                                                 
66  See Part II of Annex I of the Constitution of the International Refugee Organization, 30 August 1948, 

18 UNTS 3 [Constitution of the International Refugee Organization], A.B.O.A., Vol. I, Tab 11 and 
Article 7(d) of the Statute of the United Nations High Commissioner for Refugees, General Assembly 
Resolution 428 (V) of 14 December 1950 [UNHCR Statute], A.B.O.A., Vol. I, Tab 3. 

67  Protocol Relating to the Status of Refugees, 31 January 1967, 606 UNTS 267, A.B.O.A., Vol. I, Tab 1. 
See Paul Weis "The 1967 Protocol Relation to the Status of Refugees and Some Questions of the Law of 
Treaties" (1967) 42 Brit. Y.B. Int’l L. 39, A.B.O.A., Vol. VIII, Tab 135 for a description of the drafting 
history of the 1967 Protocol. 

68  See notes 110 and 99 below regarding Professors Weis and Grahl-Madsen. Dr. Weis had an intimate knowledge 
of the drafting history, and his views on the proper interpretation ought to receive considerable weight: 
Patrick Twomey, Book Review of The Refugee Convention, 1951: The Travaux Préparatoires Analyzed 
with a Commentary by Dr. Paul Weis (1997) 2(2) J Conflict Security Law at 209-212, A.B.O.A., 
Vol. VIII, Tab 133, which acknowledges both Weis’ expertise and the pitfalls of relying on the posthumous 
publication being reviewed. 

69  The collection of the travaux préparatoires have been published in Takkenberg, Alex and Tahbaz, 
Christopher C., The Collected Travaux Préparatoires of the 1951 Geneva Convention Relating to the 
Status of Refugees, Vol. I-III, Geneva, Switzerland, Dutch Refugee Council, Amsterdam, 1989 
[Travaux]. The Appellant has included re-paginated excerpts, A.B.O.A., Vol. I, Tab 17. 

70  Zrig, supra note 16, para 123, A.B.O.A., Vol. III, Tab 63.            
71  Pushpanathan, supra note 2, paras 63–64, A.B.O.A., Vol. II, Tab 35; Ezokola, supra note 54 paras 2 and 5, 

A.B.O.A., Vol. II, Tab 31.  
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45. As for Article 1F(b), the drafting history is complicated by the fact that the discussions begin 
with a draft that directly incorporates the language of Article 14(2) of the UDHR.72 During these 
discussions, the drafters are unequivocally speaking of a provision that captures only fugitives. The 
following statements have at times been taken out of context in support of the view that the drafters 
thought that all common law criminals—fugitives and non-fugitives alike—were underserving of 
refugee status.73  

- “There were so many bona fide refugees that it was important not to allow any confusion between 
them and ordinary common law criminals.”74 

- “The real purpose of paragraph E of article 1 was to exclude from the scope of the Convention 
persons regarded as criminals, on the grounds that they should not be placed on equal footing with 
bona fide refugees.”75 

- “[r]efugees whose actions might bring discredit on that status.”76 

46. However, each of those statements was made in support of retaining the text of Article 14(2) 
UDHR in the Convention,77 which, in relation to common law criminals, was expressly limited to 
fugitives. 

47. While some of the parties present were content with the language of 14(2) of the UDHR,78 other 
delegates expressed concern that 14(2) of the UDHR was too broad in so far as it could have been 
understood to apply to crimes committed in the host country or to minor crimes.79 At no time during the 

                                                 
72  For the successive drafts leading up to the Conference of the Plenipotentiaries, see pp 9, 24, 29, 45 and 57 of the 

Travaux, supra note 69, A.B.O.A., Vol. I, Tab 17. To review of the developments at the Conference, see 
pp 52-54 of the Travaux, A.B.O.A., Vol. I, Tab 17 See also Grahl-Madsen, supra at note 64, at 270-273 and 
290-292, A.B.O.A., Vol. VII, Tab 122.   

73  See, for example, the decision of the German Federal Administrative Court in BVerwG 10 C 48.07, 
OVG 8 A 2632/06.A, 14 October 2008 at para 30 [BVerwG], A.B.O.A., Vol. V, Tab 105. 

74  UN Doc. A/CONF.2/SR.24 p 5 (See Travaux, supra note 69, A.B.O.A., Vol. I, Tab 17 at p 58). Moreover, 
one notes that Dr. Paul Weis uses this same language to distinguish between fugitives abusing the refugee 
system and refugee claimants fleeing persecution: Weis, Paul, "The concept of the refugee in international 
law", Journal du droit international, 1960 [Weis (1960)] at p 984, A.B.O.A., Vol. VIII, Tab 136. 

75  UN Doc. A/CONF.2/SR.24, p 6 (See Travaux, supra note 69, A.B.O.A., Vol. I, Tab 17 at p 58). 
76  UN Doc. A/CONF.2/SR.29, p 19 (See Travaux, ibid, A.B.O.A., Vol. I, Tab 17 at p 77).  
77  It is only after p 20 of the records of the 29th meeting at the Geneva conference (UN Doc. 

A/CONF.2/SR.29, at Travaux, supra note 69, p 77, A.B.O.A., Vol. I, Tab 17) that the state parties begin to 
discuss a provision whose language closely resembles the final text of Article 1F(b). 

78  Statements of France and Germany: UN Doc. A/CONF.2/SR.24, pp 6 and 10 (See Travaux, supra note 69, 
A.B.O.A., Vol. I, Tab 17 at pp 58 and 60) and UN Doc. A/CONF.2/SR.29, p 13 (See Travaux, A.B.O.A., 
Vol. I, Tab 17 at p 74)  

79  See, notably, the comments from the UK, Belgium, Sweden and France: UN Doc. A/CONF.2/SR.29 at pp 11-
12, 14, 16 and 20 (See Travaux, ibid, A.B.O.A., Vol. I, Tab 17 at pp 73, 74, 75, and 77); UN Doc. 
A/CONF.2/SR.24 pp 8-9, 13 and 24 (See Travaux, A.B.O.A., Vol. I, Tab 17 at pp 59-60, 62 and 67). Indeed, 
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conference did any of the delegates assert that Article 14(2) ought to be expanded so as to exclude those 
not liable to prosecution. Rather, the clear intent was to narrow the scope of Article 14(2). As stated 
above, this is also reflected in Preamble. Further, as noted above, those who expressed concern about the 
“integrity” of refugee status were also satisfied with the language of Article 14(2) of the UDHR.80 

48. The final text of Article 1F(b) represents the consensus of the parties, satisfying those who 
wished to ensure that common criminals fleeing prosecution would not be granted refugee status, 
provided that their foreign crimes were sufficiently serious, as well as those who sought a mechanism 
for ensuring harmony between refugee and extradition law.81 As noted above, the language adopted in 
the final text mirrors two key requirements of extradition law (‘prior to admission’, ‘serious 
non-political crime’).82  

49. Professor Hathaway offers a very detailed examination of the travaux préparatoires,83 and 
concludes that they demonstrate the intent to limit Article 1F(b) to fugitives – a view endorsed in Ward.   

50. The travaux préparatoires undeniably contain isolated statements that could support the views 

that there was an intention to keep out dangerous individuals or to require a proportionality 

assessment.84 It must be emphasized, however, that the statements regarding the need to protect the 

                                                                                                                                                                        
the UK amendment that initiated the entire discussion appears to have been founded on a misapprehension of 
the scope of Article 14(2) itself. While the representative from the United Kingdom had proposed the deletion of 
the exclusion clause regarding common criminals liable to prosecution, the French delegate made the inclusion 
of such a clause a sine qua non condition of French accession to the Convention: UN Doc. A/CONF.2/SR.24, 
p 13 (See Travaux, A.B.O.A., Vol. I, Tab 17 at p 62); UN Doc. A/CONF.2/SR.29, p 13 (See Travaux, 
A.B.O.A., Vol. I, Tab 17 at p 74). 

80  See again the comments of the French and German delegates at UN Doc. A/CONF.2/SR.24, pp 5-6 
(See Travaux, ibid, A.B.O.A., Vol. I, Tab 17 at p 58).  

81  A number of parties (and eventually the UK representative who had initially moved to delete the provision 
altogether) recognized that it was necessary to have such a provision to harmonize refugee law with extradition 
law UN Doc. A/CONF.2/SR.24, pp 9-12 (See Travaux, ibid, A.B.O.A., Vol. I, Tab 17 at pp 60-61); UN Doc. 
A/CONF.2/SR.29, pp 11 and 14 (See Travaux, ibid, A.B.O.A., Vol. I, Tab 17 at p 73-74). Some delegates 
insisted that if this clause were deleted, it would be necessary to enter reservations with respect to what became 
Article 33 of the Convention, supra  note 1, in order to ensure that the prohibition on refoulement did not 
interfere with extradition treaties. This became unnecessary in light of the inclusion of Article 1F(b) UN Doc. 
A/CONF.2/SR.24, p 11, 12 (See Travaux, ibid, A.B.O.A., Vol. I, Tab 17 at p 61); UN Doc. 
A/CONF.2/SR.29, p 14 (See Travaux, ibid, A.B.O.A., Vol. I, Tab 17 at p 74) 

82  See Gérard La Forest, Extradition To and From Canada, 1st ed (New Orleans: The Hauser Press, 1961) 
at 22-23 and 47-48, A.B.O.A., Vol. IX, Tab 141; and Anne Warner La Forest, supra note 58, at 109 ff, 
A.B.O.A., Vol. IX, Tab 140.  

83  Hathaway (1991), supra note 65, at 214-215 and 221 ff, A.B.O.A., Vol. VII, Tab 124; Hathaway & 
Harvey, supra note 65, at 272 ff, A.B.O.A., Vol. VII, Tab 127; and Hathaway, James C., The Rights of 
Refugees under International Law (Cambridge and New York: Cambridge University Press, 2005) at 
pp 342-344 [Hathaway (2005)], A.B.O.A., Vol. VII, Tab 125. 

84  On danger: See UN Doc. A/CONF.2/SR.29, p 19 (See Travaux, supra note 69, A.B.O.A., Vol. I, Tab 17 at 
p 77): Mr. Rochefort (France): “…it was necessary to imagine oneself in France’s situation—that of a country 
surrounded by States from which refugee might pour in, some of whom might commit crimes. The definition of 
the term “refugee” should therefore contain a clause designed to protect his country.” On proportionality: 
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host country were made solely by the French delegate, who was satisfied with a provision limited to 

fugitives. 

e. The UNHCR 

51. The UNHCR “is charged with the task of supervising international conventions providing for 

the protection of refugees.”85 The authoritativeness of the UNHCR’s opinions has been reaffirmed, 

inter alia, by this Court86 and by the Supreme Court of the United Kingdom.87 

52. In 1979, at the request of the state parties to the Convention, the UNHCR published its 

Handbook on refugee determination procedures and criteria.88 In 2003, it published a further Guideline 

on Article 1F in particular.89 The Guideline is accompanied by a Background Note, which provides 

further detail.90 While the Handbook stated that one of the purposes of Article 1F(b) is to protect the 

receiving country by screening out dangerous refugees, the organization has since, quite rightly in the 

Appellant’s view, taken the opposite position in the 2003 Background Note and Guideline.91 

53. The UNHCR’s position is that Article 1F(b) serves to protect the integrity of refugee status by 

ensuring that it is not abused by criminals fleeing prosecution and by denying refugee status to those 

                                                                                                                                                                        
See UN Doc. A/CONF.2/SR.24, p 13 (See Travaux, A.B.O.A., Vol. I, Tab 17 at p 62); and UN Doc. 
A/CONF.2/SR.29, p 23 (See Travaux, A.B.O.A., Vol. I, Tab 17 at p 79): “The PRESIDENT […] When a 
person with a criminal record sought asylum as a refugee, it was for the country of refuge to strike a balance 
between the offences committed by that person and the extent to which his fear of persecution was well 
founded.” 

85  Refugee Convention, supra note 1, Preamble A.B.O.A., Vol. I, Tab 1. Note that Article 1 of the Statute of the 
UNHCR is to the same effect, A.B.O.A., Vol. I, Tab 3. See also Wouters, Kees, International Legal 
Standards for the Protection from Refoulement: A Legal Analysis of the Prohibitions on Refoulement 
Contained in the Refugee Convention, the European Convention on Human Rights, the International 
Covenant on Civil and Political Rights and the Convention Against Torture (Portland, OR: Intersentia, 
2009) [Wouters] at 39 ff, A.B.O.A., Vol. IX, Tab 138.  

86  Ezokola, supra note 54, at paras 35, 76-77, A.B.O.A., Vol. II, Tab 31; Chan, supra note 14, at paras 47 and 
119, A.B.O.A., Vol. III, Tab 58; Ward, supra note 12, [1993] at 713 and 714, A.B.O.A., Vol. II, Tab 21. 

87  Al-Sirri, supra note 49, at para 36: "[t]he guidance given by the UNHCR is not binding, but ‘should be accorded 
considerable weight’", A.B.O.A., Vol. IV, Tab 88.  

88  Handbook on Procedures and Criteria for determining Refugee status under the 1951 Convention and 
the 1967 Protocol Relating to the Status of Refugees (HCR/IP/4/Eng/REV.1 Reedited, Geneva, 
January 1992, UNHCR 1979) esp. at paras 151, 157 and 161, A.B.O.A., Vol. XI, Tab 160. 

89  Guidelines on International Protection: Application of the Exclusion Clauses, HCR/GIP/03/05, 
4 September 2003 [Guidelines] at para 23, A.B.O.A., Vol. XI, Tab 159.   

90  UNHCR, Background Note on the Application of the Exclusion Clauses: Article 1F of the 1951 
Convention relating to the Status of Refugees, 4 September 2003 [Background Note], A.B.O.A., Vol. XI, 
Tab 157.  

91  Handbook, supra note 88, at para 151, A.B.O.A., Vol. XI, Tab 160, and Guideline, supra note 89, at 
para 4, A.B.O.A., Vol XI, Tab 159, Background Note, ibid, at para 10, A.B.O.A., Vol. XI, Tab 157. See 
also the July 2009 UNHCR Statement on Article 1F of the 1951 Convention, A.B.O.A., Vol. XI, Tab 163. 
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who have committed acts that “are so grave that they render their perpetrators undeserving of 

international protection as refugees”.92 Bearing these twin objectives in mind, the UNHCR holds that 

Article 1F(b) is, in general, no longer applicable to a claimant who has served his or her sentence.93 

However, an exception may be made when it is demonstrated that a claimant’s criminal character 

predominates his or her refugee character, i.e. that expiation has not occurred.94 The agency provides a 

holistic framework to determine whether a non-fugitive’s past crimes may render him or her 

“undeserving of protection”.95  

54. The UNHCR advocates forcefully in favour of proportionality, whereby decision-makers must 

weigh the gravity of the offense against the consequences of exclusion before applying Article 1F(b).96  

2. Scholarly opinion and case law on the scope of Article 1F(b)   

55. As stated, there are divergent schools of thought concerning the purposes and scope of 

application of Article 1F(b). The Appellant proposes to examine the writings of major scholars and the 

case law of several countries97 to consider various approaches taken. The Appellant’s proposed 

                                                 
92  Background Note, supra note 90, at paras 3 and 10, A.B.O.A., Vol. XI, Tab 157. 
93  Handbook, supra note 88, at para 157; and Background Note, at paras 73 ff, A.B.O.A., Vol. XI, Tab 157. The 

Handbook provides that, where the sentence has been served, “there is a presumption that the exclusion clause is 
no longer applicable, unless it can be shown that the applicant's criminal character still predominates.” See also 
UNHCR, Interpreting Article 1 of the 1951 Convention Relating to the Status of Refugees (2001), 
A.B.O.A., Vol. XI, Tab 161, and Conclusions (3) and (4) of the Feller, E., Türk, V. & Nicholson, F., 
"Summary Conclusions: exclusion from refugee status, expert roundtable, Lisbonne, May 2001", Feller, 
E., Türk, V. and Nicholson, F., eds, Refugee Protection In International Law: UNHCR's Global 
Consultations on International Protection (Cambridge: Cambridge University Press, 2003) at p 479, 
A.B.O.A., Vol. VI, Tab 117. 

94  Background Note, supra note 90, at paras 72 ff, A.B.O.A., Vol. XI, Tab 157. For a similar view: Martin 
Gottwald, "Asylum Claims and Drug Offences: the Seriousness Threshold of Article 1F(b) of the 1951 
Convention Relating to the Status of Refugees and the UN Drug Conventions", (2006) 18 (1): 81 Int J 
Refugee at 81-105, A.B.O.A., Vol. VI, Tab 121. 

95  Background Note, supra note 90, at paras 72 ff, A.B.O.A., Vol. XI, Tab 157. The criteria include the 
circumstances surrounding the crime, its seriousness, the passage of time, the individual’s present character, and 
remorse.  

96  Guidelines, supra note 89, at para 24, A.B.O.A., Vol. XI, Tab 159.  
97  As for the United States of America, Article 1F(b) has been incorporated in U.S. law by 

Section 208(b)(2)(A)(iii) of the Immigration and Nationality Act, which is now found at 8 USCA 
1158(b)(2)(A)(iii). The leading case is Aguirre-Aguirre, supra note 38, at 427-428, A.B.O.A., Vol. VI, 
Tab 109, where the U.S. Supreme Court decided there is no need to balance the gravity of the crime against the 
risk of persecution and found that the UNHCR Handbook could not be invoked to override the deference owed 
to the Attorney General or BIA’s exercise of discretion. Thus, under U.S. law, the application of the clause is not 
automatic and there is no requirement for adherence to the true meaning of the terms of Article 1F. See, for 
general discussion, James Sloan, "The Application of Article 1F of the Convention in Canada and the 
United States”, (2000) 12 Int'l J. Refugee L. at 222-228, A.B.O.A., Vol. VIII, Tab 132.   
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framework98 incorporates and contextualizes the rationale behind each of these positions in order to 

provide a clear test that reflects the true purposes of the provision and its fit within the Convention. 

a) Article 1F(b) applies only to fugitives from prosecution or punishment 

56. This is the view of eminent scholars Atle Grahl-Madsen and James Hathaway. This view was 

endorsed in Ward, and in Pushpanathan, the Court found that this is the provision’s primary purpose. 

57. Writing a few years after the creation of the Convention, Professor Atle Grahl-Madsen held that 

Article 1F(b)’s purpose is to exclude fugitives and that it should not be applied to crimes that are no 

longer justiciable. His view is built upon a historical analysis of the drafting of the Convention and the 

need to bring Article 1F(b) into line with Article 14(2) of the UDHR and Article 7(d) of the UNHCR 

Statute. 99  

58. Grahl-Madsen allowed for one exception. In considering the scholarly opinion of Dr. Weis and 

statements made in the travaux préparatoires, he felt that, under exceptional circumstances, fugitives 

could be exempt from the exclusion clause if the severity of the persecution were such that equity 

would require that they be recognized as a refugee.100 

59. Decades later, Professor Hathaway, following extensive analysis which was endorsed by this 

Court in Ward, 101 concluded that Article 1F(b) applies only to fugitives. It is the fugitives’ flight from 

prosecution or punishment that renders them unworthy of protection.102 Notably, for those who cannot 

be extradited due to, for example, the absence of an extradition treaty, the “goal of Article l(F)(b) to 

avoid a loss of public confidence by the admission of unpunished criminals” remains relevant and 

justifies its application.103 

                                                 
98  See paras 116 ff, below. 
99  Grahl-Madsen, supra note 64, at 270-273 and 290-292, A.B.O.A., Vol. VII, Tab 122. 
100  Ibid at 297-298. For a similar perspective, see Wouters, supra note 85, at 120-121 and 131, A.B.O.A., 

Vol. IX, Tab 138. 
101  Ward, supra note 12, at 743, A.B.O.A., Vol. II, Tab 21.  
102  Hathaway & Harvey, supra note 65, at 259, 263, 273 and 285, A.B.O.A., Vol. VII, Tab 127. In this article, 

Hathaway provides the most detailed and most compelling treatment of the travaux préparatoires. See also 
Hathaway (1991), supra note 51 at 215 ff, A.B.O.A., Vol. VII, Tab 124. 

103  Ibid at 285, A.B.O.A., Vol. VII, Tab 124. This provides a proper reply to the concern raised by Nadon J.A., 
writing for the majority in Zrig, supra note 103 (para 67), that restricting Article 1F(b) to extraditable crimes 
would lead to unreasonable results where there was no extradition treaty between the claimant’s country of 
origin and Canada. 
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60. Professor Hathaway has provided a “flexible, yet explicit and verifiable” framework, based on 

the principles of extradition law, for determining which crimes are sufficiently serious.104 In brief, his 

position is that “only asylum seekers who meet the asylum state's definition of extraditable criminality 

are appropriately excluded from refugee status under Article lF(b)”. Importantly, this includes 

consideration of any defenses to extradition.105  

61. Building on the findings of this Court in Pushpanathan concerning the distinct purposes served 

by Articles 1F(b) and 33(2), Professor Hathaway argues that the sole purpose of Article 1F(b) is to 

exclude fugitives (or the unpunished) and that all concerns about danger to the host society are 

addressed solely under Article 33(2) of the Convention.106 Moreover, in his view, there is no longer any 

room for a balancing or proportionality assessment.107 

b) Article 1F(b) does not apply to persons who demonstrate that they have sufficiently 

turned their lives around so as to deserve refugee status 

62. As detailed above, this is the position that has been adopted by the UNHCR. It is reflected in the 

writings of Dr. Paul Weis and in decisions from Germany,108 the United Kingdom and Belgium.  

63. In this same vein, all proponents of this theory are of the view that danger is not the purpose 

behind the exclusion clause, as this concern is addressed by Article 33(2). Rather, the aim is to apply the 

exclusion clause to the dual purpose of capturing those who are fugitives from justice and those who, 

upon consideration of both their crimes and their conduct since then, remain undeserving of refugee 

protection. The analysis examines whether or not the individual has overcome their criminal past.109  

64. Like the UNHCR, Dr. Weis held that serving one’s sentence creates a presumption that the 

clause should not be applied. He too recognized that, in exceptional cases, the exclusion clause could 

apply “if the crimes committed are so serious that the criminal character of the person outweighs his 

                                                 
104  Hathaway & Harvey, supra note 65 at 285, A.B.O.A., Vol. VII, Tab 127. 
105  Ibid at 282, A.B.O.A., Vol. VII, Tab 127. 
106  Hathaway (2005), supra note 83 at 343 ff, A.B.O.A., Vol. VII, Tab 125.  
107  While Professor Hathaway initially advocated for a balancing of the risk of persecution against the crime in 

question to determine whether the exclusion was justified (ibid at 224-225), he has since then consistently 
argued that the so called proportionality test is improper: Hathaway & Harvey, supra note 65 at 309 ff; 
Hathaway, James C., "Refugee and Asylum", in Foundations of International Migration Law, Brian 
Opeskin et al., eds, (Cambridge: Cambridge University Press, 2012)  at 189-190, A.B.O.A., Vol. VII, 
Tab 126. 

108  Prior to the European Court of Justice’s decision, discussed below. 
109  This has led, at times, to a blurring into considerations of present dangerousness.  
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refugee character”.110 This view is applied by the courts in other jurisdictions, though the latter have 

not treated sentence completion as a presumptive bar against applying the Article.  

65. In a very recent decision from the United Kingdom, the primary purpose of capturing fugitives is 
supplemented by the imperative of protecting the integrity of the Convention by excluding the 
undeserving.111 Faced with a convicted terrorist who had seemingly served his sentence, the Court 
first noted that the level of seriousness required must be akin to the crimes described by Articles 1F(a) 
and (c).112 The Court went on to determine whether the “exclusion is justified”, looking at a variety of 
factors from the circumstances surrounding the offense to the passage of time since its commission.113 In 
so doing, it elucidated the meaning of “unworthy” and maintained a distinction between the assessment 
of whether the crime was serious and whether the application of the clause is appropriate .114 

66. The Belgian courts – cognizant of the broad language of the Article and the severe 
consequences of an exclusion – adopt the UNHCR’s 2003 Background Note as the applicable standard 
for Article 1F(b).115  

                                                 
110  Weis (1960), supra note 74 at pp 984, 986 and 994, A.B.O.A., Vol. VIII, Tab 136. He based this on the 

drafting history (especially the link to Article 14(2) UDHR) and the Convention’s ‘humanitarian spirit’.  
111  AH (Article 1F(b) – ('serious') Algeria v. The Secretary of State for the Home Department, [2013] UKUT 00382 

(IAC), United Kingdom: Upper Tribunal (Immigration and Asylum Chamber), 5 August 2013 [AH], A.B.O.A., 
Vol. VI, Tab 84. Prior to this decision, it was already settled law in that jurisdiction that the applicability of 
Article 1F(b) is not dependent on a proportionality assessment (T v. Secretary of State for the Home 
Department, supra note 52), A.B.O.A., Vol. IV, Tab 93. Moreover, previous tribunal decisions had held 
that post-crime factors (rehabilitation and expiation) were irrelevant (Secretary of State for the Home 
Department v AA (Exclusion clause) Palestine, [2005] UKIAT 00104 at paras 90-92), A.B.O.A., Vol. IV, 
Tab 92 and KK (Article 1F(c) Turkey) [2004] UKIAT 00101 at paras 90-92), A.B.O.A., Vol. IV, Tab 89. 
Further, while T v. Secretary of State for the Home Department, supra note 52 per Lord Mustill at 875 had 
been cited internationally in support of the so called danger purpose (See Attorney-General (Minister of 
Immigration) v Tamil X, [2011] 1 NZLR 721 [Tamil X] at para 82, A.B.O.A., Vol. V, Tab 100, citing 
Singh, supra note 38 at para 15, A.B.O.A., Vol. III, Tab 50  which in turn cites T v. Secretary of State for 
the Home Department). The Court in AH does not adopt that view and says nothing of dangers to the host 
society.  

112  AH, ibid at para 86, A.B.O.A., Vol. IV, Tab 87. 
113  AH, ibid at para 97, A.B.O.A., Vol. IV, Tab 87. 
114  The three-judge panel of the Upper Tribunal of the Immigration and Asylum Chamber based its decision on the 

text of the provision, the travaux préparatoires, scholarly opinion and the views of the UNCHR. It held that the 
dual purposes of Article 1F in general are the “prevention of abuse of the asylum system by undermining 
extradition law or the mutual interest amongst states in prosecuting serious offenders” and “to exclude from 
protection those who have demonstrated by their conduct they are not worthy of it”. Notably, the English 
Tribunal does not adopt danger as a purpose: AH, supra note 111 para 85 

115  Arrêt nº 69656, Conseil du Contentieux des Étrangers, 8 novembre 2011, p 3, A.B.O.A., Vol. V, Tab 
104. In Arrêt nº 27.479, Conseil du Contentieux des Étrangers, 18 mai 2009 at para 3.9.1, A.B.O.A., 
Vol. V, Tab 103, the Conseil considered whether to apply the exclusion clause to an individual who had 
committed terrorist acts. The Conseil noted that while factors such as remorse and acts of charity were relevant, 
the heinous nature of the crimes still rendered that individual unworthy of refugee protection. See also: Arrêt 
nº 199.079, Conseil d’État (Section du contentieux administratif-Belgique), 18 décembre 2009, A 
192.074/Xi-16.797, A.B.O.A., Vol. V, Tab 102. 
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67. Recent German decisions (later overturned by the European Court of Justice [ECJ])116 were to a 

similar effect. The cases involved fugitives who had not completed their sentences.117 The question 

was whether it was necessary to establish an ongoing danger to the public to apply the exclusion clause. 

The German court considered a host of sources118 and concluded that danger was only relevant to 

Article 33(2) and that those who commit crimes are, as such, rendered undeserving of refugee 

protection, thus protecting integrity and credibility of the Convention.119  

68. Nevertheless, relying on notions of equity found both in European and international law, the 

Court followed the UNHCR view that the exclusion clause can be applied only after having 

first balanced the crime committed, post-crime factors (such as completion of sentence) and the risk of 

persecution, the whole while keeping the twin purposes of the Convention in mind.120 

69. In sum, the authorities outlined above endorse a limited application of the exclusion clause to 

non-fugitives. The determining feature of this assessment is whether, in considering the 

individuals’ actions both at the time of the crime and since then, it would be fair or equitable to apply 

the exclusion clause in light of the desire to protect the integrity of the Convention.  

c) Article 1F(b) does not apply to non-fugitives unless they are dangerous  

70. A final school of thought is that the clause can be applied to non-fugitives if they pose a danger 

to the host society, a view shared by a number of leading courts and scholars.121  

71. This view has been firmly adopted in France where, in 2011, the Conseil d’État determined that 

the clause must be applied pursuant to its purposes, namely preventing abuse by fugitives and 

                                                 
116  Bundesrepublik Deutschland v B und D [2010] ECR I-000, C-57/09 and C-101/09 [B und D]. This 

judgment is criticized in detail, below at paras 75 ff, A.B.O.A., Vol. VI, Tab 112.  
117  Ibid at paras 46-48, 56-63; and BVerwG, supra at para 2, A.B.O.A., Vol. V, Tab 105.  
118  The Court’s erroneous treatment of the travaux préparatoires is discussed above, at para 45, A.B.O.A., Vol. I, 

Tab 17. A review of the 12 September 2011 European Commission Proposal, A.B.O.A., Vol. VI, Tab 113, 
cited at para 30, and other background materials, A.B.O.A., Vol. VI, Tab 114 demonstrate that the framers of 
the Directive at issue in the case intended both that the exclusions were direct in part at the protection of the host 
society and that there would be a proportionality assessment in applying the criminality exclusion. 

119  BVerwG, supra note 73 at paras 29-30, A.B.O.A., Vol. V, Tab 105.  
120  Ibid at paras 32-34, 37-38; see also Kay Hailbronner, ed, European Immigration and Asylum Law. A 

Commentary on EU Regulations and Directives (Hart Publishing, 2010) at 1118 ff, A.B.O.A., Vol. VII, 
Tab 123. 

121  This view was endorsed in Décary J.A.’s judgment in Zrig, supra note 16, at paras 118-119 and 128, A.B.O.A., 
Vol. III, Tab 63. 
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protecting the host society. It held that Article 1F(b) could not apply to the claimant who had 

completed his sentence unless it was demonstrated that he constituted a danger to the public. 122 

72. The courts of Australia and New Zealand have not directly addressed the issue at bar. Their case 
law, however, is emphatic on two points: (1) The twin purposes of Article 1F(b) are to capture fugitives 
and to protect the host society from dangerous individuals.123 (2) The “proportionality” test is 
rejected.124  

73. Professor Goodwin-Gill125 has taken the position that the protection of the host society is the 
overriding impetus underlying Article 1F(b), and thus rejects the justiciability requirement.126 
Nonetheless, considering the humanitarian nature of the Convention, Professor Goodwin-Gill advocates 
for an approach wherein, in all cases, decision-makers must determine whether the criminal character 
                                                 
122  Conseil d’État, 4 mai 2011, OFPRA c./M.H. n°320910 B, A.B.O.A., Vol. V, Tab 106. The Conclusions 

of the Rapporteur Public, A.B.O.A., Vol. V, Tab 107 in that matter are of particular interest. Upon reviewing 
state practice in several jurisdictions and the travaux préparatoires, the Rapporteur Public proposes that Article 
1F(b) not be applied automatically, that a more context-sensitive approach is required, and that the concept of 
‘serious’ is supple enough to accommodate a host of factors. On the role of the Rapporteur Public, see Affaire 
Marc-Antoine c. La France, Requête no 54984/09 (4 June 2013) (ECtHR), A.B.O.A., Vol. V, Tab 108.  

123  Australia: Dhayakpa, supra note 38 paras 27 and 29, A.B.O.A., Vol. V, Tab 95; Ovcharuk, supra note 38 at 
pp 8 and 15-16, A.B.O.A., Vol. V, Tab 97; Singh, supra note 38, at paras 15, 95 and 96, A.B.O.A., Vol. V, 
Tab 96. It is these cases upon which the Federal Court of Appeal relied, in Jayasekara at para 29, A.B.O.A., 
Vol. III, Tab 60, in support of its endorsement of the danger purpose. See also YMMT and MQCR v Minister 
for Immigration and Citizenship, 2010 AATA 447 at paras 30, 35 and 36 (Administrative Appeals Tribunal 
of Australia), A.B.O.A., Vol. V, Tab 99. While the Australian courts have noted the role of Articles 31 and 32 
of the VCLT, supra note 49 (see. E.g. see Ovcharuk, supra note 38 at p 12, A.B.O.A., Vol. V, Tab 97), their 
approach has at times been unprincipled. For example, (i) they have selectively relied upon the views of the 
UNHCR (compare paras 24 and 27 of Dhayakpa, supra note 38, A.B.O.A., Vol. V, Tab 95; (ii) the analysis 
of the drafting history in Ovcharuk, supra note 38 at pp 18-20 is illogical in so far as the Court noted that the 
drafters sought to narrow the scope of Article 14(2) UDHR but then concludes that Article 1F(b) that is broader 
than Article 14(2), and (iii) the Ovcharuk Court’s refusal, ibid, to consider supplemental means of interpretation 
is based on an erroneously narrow interpretation of Article 32 of the VCLT (see p 8 of Ovcharuk, ibid). New 
Zealand: Tamil X, supra note 111, A.B.O.A., Vol. V, Tab 100.  

124  Australia: Dhayakpa, supra at note 38, at para 24, A.B.O.A., Vol. V, Tab 95, endorsed in Ovcharuk, supra at 
note 38, A.B.O.A., Vol. V, Tab 97 and Singh, supra note 38 at para 141, A.B.O.A., Vol. V, Tab 96. New 
Zealand: Tamil X, supra at note 111, para 87, A.B.O.A., Vol. V, Tab 100, relying upon S v Refugee Status 
Appeals Authority, [1998] 2 NZLR 291 (CA), A.B.O.A., Vol. V, Tab 101, which, it should be noted, 
contains only a very terse analysis that does not adopt the methods mandated by the VCLT. 

125  Professor Goodwin-Gill’s position was set out in the second edition of The Refugee in International Law 
(Oxford: Oxford University Press, 1996) at 104, A.B.O.A., Vol. VI, Tab 119. It has been re-stated, with 
some modification and explication, in Guy S. Goodwin-Gill and Jane McAdam, The Refugee in 
International Law, 3d ed, (Oxford: Oxford University Press, 2007) [Goodwin-Gill & McAdam] at 172, 
A.B.O.A., Vol. VI, Tab 120. Similar views have been defended by other scholars. See Gilbert, Geoff, 
"Current issues in the application of the exclusion clauses", Feller, E., Türk, V. & Nicholson, F., eds, 
Refugee Protection In International Law: UNHCR's Global Consultations on International Protection, 
(Cambridge: Cambridge University Press, 2003) [Gilbert], A.B.O.A., Vol. VI, Tab 118. 

126  Goodwin-Gill & McAdam, supra note 125 at 172-176, A.B.O.A., Vol. VI, Tab 120, invoking the notion of 
‘security’. Notwithstanding reliance on the words alone to reject the justiciability requirement, Goodwin-Gill 
then infers that Article 1F(b) was intended to provide a mechanism for the protection of the host state. The 
Appellant submits that this analysis, which both relies on and rejects a strictly textual analysis of the Convention, 
is unconvincing. 
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outweighs the refugee character, which involves, in part, balancing the nature of the crime and the 
persecution feared by the claimant.127  

74. In many ways amalgamating the foregoing approaches, Zimmerman and Wennholz reject the 
justiciability requirement because, they argue, such is not supported by the text and because they 
conclude that Article 1F(b) serves the additional purposes of excluding the inherently undeserving and 
protecting host societies.128 In support of the view that Article 1F(b) serves a protective purpose, they 
rely on the “structural similarity” between that provision and Article 33(2) of the Convention.129 In the 
end, the test they propose requires a holistic proportionality assessment, as advocated by the 
UNCHR,130 and they conclude that if a person has completed his or her sentence “consideration should 
in particular be given to whether … it may be expected that” he or she will re-offend.131 

d) Forever undeserving: The courts below and the European Court of Justice 

75. Based on the above, while unanimity on the limitations to Article 1F(b) is lacking, there is 
consensus that it is not so broad as to capture anyone who has ever committed a serious crime. Pursuant 
to all of the above-reviewed authorities, a determination that a past crime was serious and non-political 
is insufficient to justify applying Article 1F(b), and none would endorse the Appellant’s exclusion. 

76. While both the Court below and the ECJ132 have rendered judgments that represent a marked 
departure from all of the foregoing schools of thought, neither represents a tenable position on 
Article 1F(b) and they should therefore not be followed.  
77. The numerous errors that undermine Evans J.A.’s decision are addressed both above 
(paragraphs 21 to 29) and below (paragraphs 88 and 129 to 139).  

                                                 
127  Ibid at 178-180, A.B.O.A., Vol. VI, Tab 120. The following factors, are suggested as tending to rebut a 

finding of serious criminality: elapse of time since conviction or sentence completion, general good character, 
and any mitigating factors in relation to the offence. For other defences of ‘balancing’, see Michael Bliss, 
"Serious Reasons for Considering': Minimum Standards of Procedural Fairness in the Application of the 
Article Exclusion Clauses" (2000) 12 Int’l J Ref L at 92, A.B.O.A., Vol. VI, Tab 116; and Walter Kälin 
and Künzli, Jörg, "Article 1F(b): Freedom Fights, Terrorists, and the Notion of Serious Non-Political 
Crimes" (2000) 12 Int’l J Ref L at 72 ff, A.B.O.A., Vol. VII, Tab 129; Gilbert, supra note 125, at 450 ff, 
A.B.O.A., Vol. VI, Tab 118.  

128  A. Zimmermann and P. Wennholz, "Article 1F" in Zimmermann, A., Dörschner, J. and Machts, F., eds, 
The 1951 Convention Relating to the Status of Refugees and Its 1967 Protocol: A Commentary (Oxford: 
Oxford University Press: 2011) [Zimmermann and Wennholz] at 583, MN 1 and 596 ff, MN 60-63, 
A.B.O.A., Vol. IX, Tab 139.  

129  This is contrary to the findings in Pushpanathan, supra note 2, A.B.O.A., Vol. II, Tab 35 where the existence 
of Article 33(2) was found to indicate that Article 1F is not concerned with danger. 

130  Zimmermann and Wennholz, supra note 128 at 607, MN 102 and 104, A.B.O.A., Vol. IX, Tab 139. 
131  Ibid at p 601, MN 79. See also MN 76, A.B.O.A., Vol. ,IX Tab 139. 
132  B und D, supra note 116, A.B.O.A., Vol. VI, Tab 112.  



- 23 - 
 

Appellant’s Factum  Statement of Argument     

 
78. While the ECJ decision does not deal with whether Article 1F(b) can apply to non-fugitives,133 
a number of the propositions seem to suggest that the Article applies without limit.   

79. The ECJ decision stands for the proposition that, because the exclusion is applied to punish the 
past acts of the claimant, ongoing dangerousness need not be established.134 Interpreting the clause as 
punitive runs contrary to the opinions of senior courts, scholars and the travaux préparatoires and runs 
contrary to the objects and purposes of the Convention and its status as a human rights instrument.135 It 
also runs afoul of the views held both within Canada and internationally that double punishment is 
impermissible and that rehabilitation is one of the core purposes of criminal punishment.136  

80. Moreover, the ECJ fails to dissociate the distinct aims of Articles 1F(b) and (c) and relies on a 
tautological notion of “undeserving”.137 While those who have themselves engaged in persecution may, 
for reasons of equity, have rendered themselves undeserving of refugee protection, there is no a priori 
reason why this should be true of persons like the Appellant.  

81. With respect to proportionality, the ECJ finds that it is impermissible because of the mandatory 

language of the Article and because it would require “a fresh assessment of the level of seriousness of 

the acts committed”.138 No authority is cited for this proposition. Moreover, leading authorities do not 

suggest that one reassess the seriousness of the crime, but rather that one ascertain whether its past 

commission still justifies the application of Article 1F(b) on the facts of each case.139   

                                                 
133  Again, both claimants in that case were fugitives.  
134  B und D, supra note 16, at paras 100-105: The exclusion clause is “intended as a penalty for the acts 

committed in the past” (para 103), A.B.O.A., Vol. VI, Tab 112. It also concludes in these paragraphs that 
dangerousness is irrelevant.  

135  See Ezokola, supra note 54 at paras 2, 31-34, A.B.O.A., Vol. II, Tab 31 where the “sanction” is the 
disentitlement to refugee status because of the prejudice that their admission would cause to the integrity 
thereof; Hathaway (1991), supra note 51 at 214, A.B.O.A., Vol. VII, Tab 124, citing the statements of the 
delegates in the travaux préparatoires. See also Dhayakpa, supra note 38 at para 29 (“There can be no question 
of twice punishing a person … Rather it is protective of interests of the receiving State.”), A.B.O.A., Vol. V, 
Tab 95; and Ovcharuk, supra note 38, A.B.O.A., Vol. V, Tab 97.  

136  Double punishment is rightly rejected in domestic and international law. Canadian Charter of Rights and 
Freedom, s 11(h); International Covenant on Civil and Political Rights, 19 December 1966, UNTS 171, 
[ICCPR] s 14(7), A.B.O.A., Vol. I, Tab 7. Moreover, under both international and domestic law, the primary 
purpose of a criminal punishment is precisely to allow for the individual to rehabilitate and return to the ranks of 
civil society: Criminal Code, RCS 1985, c C-46, s. 718(d); United Nations, Standard Minimum Rules for the 
Treatment of Prisoners, 30 August 1955, RES 663 C (XXIV), ss 64, 65, 80; ICCPR, supra note 136 s 10, 
A.B.O.A., Vol. I, Tab 10. 

137  B und D, supra note 115, at para 103. This is contrary to the findings of this Court in Pushpanathan, supra 
note 2, at para 58, A.B.O.A., Vol. II, Tab 35. 

138  B und D, supra note 115, at paras 107 and 109, A.B.O.A., Vol. VI, Tab 112. 
139  It is also to be noted that the ECJ position on proportionality cannot be transposed to the Canadian statutory 

scheme. The Court holds that an exclusion “does not imply the adoption of a position on the separate question of 
whether that person can be deported to his country of origin”. B und D, supra note 115, at para 110, A.B.O.A., 
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82. The ECJ makes no mention of the Vienna Convention on the Law of Treaties [VCLT], and its 

analysis does not demonstrate an application of its interpretative methods. Simply put, this dearth of 

rigour undermines its analysis and findings. Its decision should not be followed. 

3. The Principles of Treaty Interpretation 

83. As seen above, there is neither doctrinal nor international consensus as to the correct 

interpretation of Article 1F(b). Despite its prima facie clarity, numerous scholars and courts have 

commented on its latent ambiguities and offered competing interpretations.140 In as much as a uniform 

approach to the application of an international treaty is evidently desirable,141 the search for the one 

true meaning of Article 1F(b) must continue and, to this end, a return to first principles is necessary.142 

84. Articles 31 and 32 of the VCLT provide the comprehensive framework for this analysis.143  

a) Article 31 VCLT: The "General rule of interpretation” 

85. Article 31 of the VCLT contains four paragraphs, each of which set out interpretive methods 

that are to be applied jointly in determining the meaning of a provision. In what has become known as 

the “crucible approach”, the interpreter is to consider all of the means and methods set out in 

Article 31, to which no hierarchy is attributed.144 

                                                                                                                                                                        
Vol. VI, Tab 112. In contrast, the IRPA provides that those who are excluded are to be removed “as soon as 
possible”, and are not entitled to any further assessment of the risk of persecution. IRPA, s 25(1.3), 48, 112(3), 
113(d).  

140  See in particular Singh, supra note 38 [2002] at paras 90-91, 141(4), and 165, A.B.O.A., Vol. V, Tab 96.  
141  T v Secretary of State for the Home Department, supra note 52 at p 22 (per Lord Lloyd), A.B.O.A., 

Vol. IV, Tab 94; and Ezokola, supra note 54, at paras 69 ff, A.B.O.A., Vol. II, Tab 31. See also FCA Jt. at 
paras 24 (Evans J.A.) and 76 (Stratas J.A.), at 50 and 66 A.R., Vol. I. 

142  Adan, supra note 49, A.B.O.A., Vol. IV, Tab 90.  
143  VCLT, supra note 49 at art. 31, 32, A.B.O.A., Vol. I, Tab 9; Ward, A.B.O.A., Vol. II, Tab 21, Thomson v 

Thomson, [1994] 3 SCR 551, 119 DLR (4th) 253, [Thomson] at 577 ff, A.B.O.A., Vol. III, Tab 54, 
Pushpanathan, supra note 2, at paras 52 ff (see esp. para 74), A.B.O.A., Vol. II, Tab 35; Ezokola, supra 
note 54, at para 31, A.B.O.A., Vol. II, Tab 31. See also Ovcharuk, supra at note 38, (Reasons of Branson J.), 
A.B.O.A., Vol. V, Tab 97. 

144  See Dörr, O. and K. Schmalenbach, eds, Vienna Convention on the Law of Treaties (Springer-Verlag 
Berlin Heidelberg: 2012) [Dörr & Schmalenbach] at 523, A.B.O.A., Vol. IX, Tab 146; Gardiner, 
Richard, "The Vienna Convention Rules on Treaty Interpretation" in The Oxford Guide to Treaties, 
Hollis, Duncan, ed, (Oxford University Press, 2012) [Gardiner, (2012)] at 480-481, A.B.O.A., Vol. X, 
Tab 148; Gardiner, Richard, Treaty Interpretation (Oxford University Press: 2008) [Gardiner (2008)] at 
141-142, 161-162, 166, A.B.O.A., Vol. X, Tab 149; and Villiger, Mark E., "The Rules on Interpretation: 
Misgivings, Misunderstandings, Miscarriage? The ‘Crucible’ Intended by the International Law 
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i) Articles 31(1) and (2): Good faith, ordinary meaning, context and the object and 

purpose 

Good Faith 

86. The Convention must be interpreted in good faith. This requires, inter alia, that parties seek 

reasonable interpretations. In this manner, Articles 31(1) and 32(b) of the VCLT mirror each other: the 

interpreter is to avoid overly literal approaches that produce unreasonable or inequitable results.145  

87. Human rights instruments such as the Convention require special attention to the good faith 

requirement.146 Good faith requires that exceptions to general rules, and in particular to protective 

provisions, be construed narrowly.147 Article 1F(b) of the Refugee Convention creates an exception to 

the protective provisions of the Convention and must therefore be read narrowly.148 Indeed, the 

protection against refoulement is now an erga omnes norm of customary international law, which 

reinforces the importance of reading any exceptions thereto narrowly.149 

88. The approach of the Court below, wherein the doctrine of strict construction was applied to the 

exception to the protective provision, is precisely the opposite of the dictates of the VCLT. 150 

 

                                                                                                                                                                        
Commission", in The Law of Treaties Beyond the Vienna Convention, Enzo Cannizzaro, ed, (Oxford: 
Oxford University Press, 2011) [Villiger] at 110-114, A.B.O.A., Vol. X, Tab 152. 

145  Gardiner (2008), ibid at 152, A.B.O.A., Vol. X, Tab 149; Dörr & Schmalenbach, ibid at 548, A.B.O.A., 
Vol. IX, Tab 146; and Villiger, ibid at 108, A.B.O.A., Vol. X, Tab 152.  

146  See Dörr & Schmalenbach, supra note 144 at 526, A.B.O.A., Vol. IX, Tab 146; and Çali, Başak, 
"Specialized Rules of Treaty Interpretation: Human Rights" in The Oxford Guide to Treaties, Hollis, 
Duncan, ed., (Oxford: Oxford University Press, 2012) at 526, A.B.O.A., Vol. IX, Tab 143.  

147  Ibid at 540, A.B.O.A., Vol. IX, Tab 143; Wouters, supra note 85 11-13, A.B.O.A., Vol. IX, Tab 138; 
McAdam, Jane, "Interpretation of the 1951 Convention", in Zimmermann, A., Dörschner, J. and Machts, 
F., eds, The 1951 Convention Relating to the Status of Refugees and Its 1967 Protocol: A Commentary at 
74, A.B.O.A., Vol. VIII, Tab 131. In the domestic human rights law context, see Ruth Sullivan, Sullivan on 
the Construction of Statutes, 5th ed, (Markham: Lexisnexis Canada Inc, 2008) [Sullivan] at 497-499, 
A.B.O.A., Vol. XI, Tab 155. 

148  Ezokola, supra note 54, at para 35, A.B.O.A., Vol. II, Tab 31.  
149  The same principle applies in the domestic context. See, for one example among many, Quebec (Commission 

des droits de la personne et des droits de la jeunesse) v. Montréal (City); Quebec (Commission des 
droits de la personne et des droits de la jeunesse) v. Boisbriand (City), 2000 SCC 27 at para 30, 
A.B.O.A., Vol. II, Tab 36. On the erga omnes status of the probation against refoulement, see Paul Weis, 
"The International Protection of Refugees" (1954) 48 Am. J. Int’l L. 193 at 198-199, A.B.O.A., Vol. 
VIII, Tab 137; Lauterpacht and Daniel Bethlehem, supra note 58 at para 52, A.B.O.A., Vol. VIII, Tab 
130; and Kälin et al, supra note 58 at 1334-1335 and 1343 ff, A.B.O.A., Vol. VII, Tab 128.  

150  FCA Jt., at para 51, p 58 AR, where Evans J.A. relies on jurisprudence from the criminal law context where it is 
held that provisions must strictly construed in favour of the accused. He effectively inverts this principle by 
adopting a strict reading of Article 1F(b) that prejudices the protection needs of the claimants. 
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Ordinary Meaning 

89. The VCLT gives due weight to the ordinary meaning of the terms of a treaty provision,151 but 
guards against overly literal interpretations that detract from the objects and purposes of the treaty or 
depart from the parties’ intent.152 It is never sufficient to consider the words of the provision alone.153  

90. The language of Article 1F(b) must be reconciled with the purposes that it was intended to 
serve, and ordinary meanings that are wholly divorced from those purposes are to be avoided. While 
Article 1F as a whole is poorly drafted (e.g. the perplexing use of “committed” and “guilty”, and the 
illogical sequence of severity of the crimes described in sections (a), (b) and (c)), the words used in 
Article 1F(b) support the interpretation advanced. 

91. Evans J.A.’s interpretation, wherein the justiciability of the foreign crime is irrelevant, fails to 
consider that even the ordinary meaning of the words employed suggests a limitation to fugitives given 
that the language of extradition law was adopted (“serious non-political crime”) and the restriction to 
crimes committed “prior” to entry. Such limitations would be illogical if the intent were to deem that 
everyone who has ever committed a serious crime is per se undeserving.  

In Context and in Light of the Objects and Purposes 

92. Paragraph 2 of Article 31 specifies that the “context” includes the text of the entire treaty, 
including the preamble.154 In turn, the preamble of the Convention, like most treaties, is the first point 
of reference for establishing its objects and purposes, which must be considered pursuant to 
Article 31(1) VCLT.155  

 
                                                 
151  Dörr & Schmalenbach, supra note 144 at 541 ff, A.B.O.A., Vol. IX, Tab 146. 
152  Yugraneft Corp, supra note 49 at para 48, A.B.O.A., Vol. III, Tab 56. As Professor Villiger has put it, “that 

particular ordinary meaning will be established which is the common intention of the parties”: see Villiger, 
supra note 144 at 109, A.B.O.A., Vol. X, Tab 152. See also decision of the International Court of Justice: 
Arbitration Award of 31 July 1989 (I.C.J. Reports 1991) at 79, para 48, A.B.O.A., Vol. VI, Tab 111 wherein 
the Court also affirms that principles of statutory interpretation reflected at 31 and 32 of the VCLT are in many 
ways a “codification of existing customary international law on the point”. 

153  This echoes the rules in the domestic statutory interpretation context: See Sullivan at 353-358, A.B.O.A., 
Vol. XI, Tab 155; Re Rizzo & Rizzo Shoes Ltd., [1998] 1 SCR. 27, 154 DLR (4th) 193 [Rizzo & Rizzo] at 
para 27, A.B.O.A., Vol. III, Tab 48; and Canada Trustco Mortgage Co. v Canada, 2005 SCC 54 
[Canada Trustco] at para 10, A.B.O.A., Vol. II, Tab 23. 

154  The other elements of the ‘context’ set out in paragraph 2(a) and (b) find no application in the case of the 
Convention. 

155  Ezokola, supra note 54, at para 32, A.B.O.A., Vol. II, Tab 31; Thomson, supra note 143 at 578, A.B.O.A., 
Vol. III, Tab 54; Dörr & Schmalenbach, supra note 144 at 544 – 546, A.B.O.A., Vol. IX, Tab 146; 
Villiger, supra note 144 at 110, A.B.O.A., Vol. IX, Tab 152. For the domestic analog, see Sullivan, supra 
note 147 at 381 ff, A.B.O.A., Vol. XI, Tab 155. 
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Objects and Purposes 

93. As this Court held, one must avoid interpretations that subvert the humanitarian aims of the 

Convention, and must instead seek the proper balance whereby only the exclusions that are necessary 

for preserving the viability of the Convention are permissible.156 

94. The preamble states, inter alia, that the text of the Convention was adopted with the purpose of 

giving the widest possible effect to the UDHR and to extend the protections from previous instruments 

concerning refugees. Thus, as noted in Suresh, Article 1F(b) cannot be read as expanding the 

exclusions provided at Article 14(2) of the UDHR and in those prior instruments.157 

Context 

95. With respect to the immediate context, Article 1F(b)’s position between Articles 1F(a) and (c), 

sheds light on the often ill-defined purpose of targeting those “undeserving” of refugee protection. The 

other exclusions are clearly designed to avoid the inequity of allowing persecutors the right to seek 

protection from persecution, thus undermining the viability of the Convention.158 It also seeks to avoid 

the inequity of granting protection to those using the Convention to avoid prosecution or punishment. 

Neither finds application to claimants such as the Appellant.  

96. The overall context of the Convention includes Article 33(2),159 which provides that refugees 

who commit particularly serious crimes are not subject to refoulement unless they are determined to 

pose a danger to the host nation. It would be incongruous if those who committed crimes at any point in 

the past outside of the country of asylum are subjected to automatic disentitlement to protection from 

refoulement under Article 1F(b) whereas person whose crimes are committed in the country of asylum 

                                                 
156  Pushpanathan, ibid at para 74, A.B.O.A., Vol. II, Tab 35; and Ezokola, ibid at paras 9 and 35, A.B.O.A., 

Vol. II, Tab 31. See also Thomson, ibid at 583, A.B.O.A., Vol. III, Tab 54 (referencing the need to “give 
effect to the spirit of the Convention”). For the domestic analog, see Canada (House of Commons) v Vaid, 
2005 SCC 30 [Vaid] at para 80, where the importance of a contextual and purposeful interpretation is said to 
“apply with special force in the application of human rights laws”, A.B.O.A., Vol. II, Tab 22. See again 
Sullivan, supra note 147 at 255 ff, A.B.O.A., Vol. XI, Tab 155. 

157  Suresh, supra note 61, at para 72, A.B.O.A., Vol. III, Tab 53. For further discussion, see above at paras 40-
57.  

158  This is the conclusion in AH, supra note 111, at paras 36 and 86, A.B.O.A., Vol. IV, Tab 87.  
159  Convention, A.B.O.A., Vol. I, Tab 1.  
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are afforded greater protections under Article 33(2).160 The incongruity disappears with the recognition 

that Article 1F(b) was directed at a problem distinct from the objects of Article 33(2): fugitives.161  

ii) Article 31(3)(a) and (b): Subsequent Agreements and State Practice 

97. Article 31(3) provides that subsequent agreements and subsequent state practice may illuminate 
the meaning of the terms of a treaty. In order to rely on such elements, they must demonstrate the 
agreement of the parties.162  

98. It is submitted that neither are sufficiently clear for present purposes. The subsequent 
agreements are, at best, ambiguous on this issue.163 State practice is so divergent as to render it useless 
in the interpretive exercise. 164 

iii) Article 31(3)(c): Relevant Rules of International Law 

99. Article 31(3)(c) of the VCLT provides that “any relevant rules of international law applicable in 
the relations between the parties” are to be considered in the interpretive process.165   

100. “Relevant” means obligations relating to the same subject matter.166 Non-binding instruments 
such as the UDHR fall within the scope of this provision, particularly in the context of interpreting 
human rights instruments.167  

                                                 
160  This is not to suggest that Article 33(2) only applies to crimes committed in the host country. The wording and 

purpose are broad enough to cover crimes committed outside the host country. 
161  Pushpanathan, supra note 2, at para 58, A.B.O.A., Vol. II, Tab 35. For an example of using context to narrow 

the ordinary meaning of term, see Németh, supra note 59, at para 26, A.B.O.A., Vol. II, Tab 32. 
162  Only consistent and uniform state practice can establish the agreement of the parties (Dörr & Schmalenbach, 

supra note  144 at 555 and 559, A.B.O.A., Vol. IX, Tab 146; Villiger, supra note 144 at 110-111, A.B.O.A., 
Vol. X, Tab 152).  

163  In the context of the Convention, the conclusions of the Executive Committee of the UNHCR, (Office of the 
United Nations High Commissioner for Refugees, Division of International Protection, A Thematic 
Compilation of Executive Committee Conclusions, 6th ed., June 2011, Office of the United Nations High 
Commissioner for Refugees, Division of International Protection), A.B.O.A., Vol. XI, Tab 156 and the 
2001 Declaration of the Parties to the Refugee Convention (HCR/MMSP/2001/09, 16 January 2002) 
constitute subsequent agreements, as they represent points of consensus among all parties to the Convention, 
A.B.O.A., Vol. XI, Tab 158. 

164  State practice in the application of a treaty can be found in executive, legislative or judicial acts of the states 
parties (Gardiner (2008) supra note 144 at 227-228, A.B.O.A., Vol. X, Tab 149). Thus, implementing 
legislation, executive decisions, and judicial decision all constitute relevant sources of state practice. As 
demonstrated above, in the case of Article 1F(b), state practice is far from uniform and consistent and therefore 
cannot serve to establish the agreement of the parties.  

165  Dörr & Schmalenbach, supra note 144 at 560, A.B.O.A., Vol. IX, Tab 146: The principle “refers to the 
international legal system as a whole as part of the context of every treaty concluded under international law and 
thereby lays the foundation for the systemic approach to treaty interpretation”. 
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101. The Appellant submits that Article 14(2) of the UDHR is a relevant rule of international law for 

present purposes.168 As noted above, it is submitted that Article 1F(b) must not be read as more 

expansive than that provision.169  

102. The “previous international agreements relating to the status of refugees” are relevant rules of 

international law.170 Of the instruments mentioned in the Convention, only the Constitution of the 

International Refugee Organization171 specifically addresses the question of the exclusion of common 

law criminals. It limits the exclusion to fugitives. Article 7(d) of the UNHCR Statute is to the same 

effect. 172 In light of the Convention’s Preamble, Article 1F(b) should be interpreted accordingly. 

103. Finally, the prohibition against refoulement, a norm of customary international law,173 is a 

relevant rule. The drafters of the Convention expressed the desire that the prohibition would become 

such an erga omnes norm.174 This reinforces the argument made above that Article 1F(b), being an 

exception to this protective prohibition, must be interpreted restrictively. 

iv) Article 31(4) Special Meaning 

104. Article 31(4) of the VCLT provides that a “special meaning shall be given to a term if it is 

established that the parties so intended”. The party seeking to rely on this provision has the burden of 

establishing this intent.175 The drafting history of Article 1F(b), and in particular its relation to 

                                                                                                                                                                        
166  Gardiner (2008), supra note 144 at 260-261, 267-268, 274, A.B.O.A., Vol. X, Tab 149. The rules may flow 

from any of the sources of law listed at Article 38 of the Statute of the International Court of Justice, 24 October 
1945, 33 UNTS 993, A.B.O.A., Vol. I, Tab 8, which include, inter alia, scholarly sources and the rules of 
customary international law 

167  Dörr & Schmalenbach, supra note 144 at 564, A.B.O.A., Vol. IX, Tab 146. 
168  See Weis, Paul, "Legal Aspects of the Convention of 25 July 1951 relating to the Status of Refugees" 

(1953) 30 Brit. Y.B. Int'l L. 475, A.B.O.A., Vol. VIII, Tab 134; Weis (1960), supra note 74 at 984, 986 
and 994, A.B.O.A., Vol. VIII, Tab 136; Grahl-Madsen, supra  note 64 at 290-292, A.B.O.A., Vol. VII, 
Tab 122; and Hathaway & Harvey, supra note 65 at 263, A.B.O.A., Vol. VII, Tab 127.  

169  See again para 94, above. 
170  Refugee Convention, Preamble, Recital 3. The instruments in question are then listed at Article 1. A.B.O.A., 

Vol. I, Tab 1. 
171  Constitution of the International Refugee Organization, supra note 66 Annex I, Part II, A.B.O.A., Vol. I, 

Tab 11. The other instruments are provided, A.B.O.A., Vol. I, Tabs 12 to 16.  
172  A.B.O.A., Vol. I, Tab 3. 
173  See above at para 87. 
174  See Recommendation E of the Final Act of the United Nations Conference of Plenipotentiaries on the Status of 

Refugees and Stateless Persons, 25 July 1951, A/CONF.2/108/Rev.1. [A.B.O.A., Vol. I, Tab 1 at pp 11-
12]. On the evolutive interpretation of treaties where the parties so intended, see Gardiner (2012), supra note 
144 at 498-499, A.B.O.A., Vol. X, Tab 148; and Gardiner (2008), supra note 144 at 255-256, A.B.O.A., 
Vol. X, Tab 149. 

175  Ibid at 294-295, A.B.O.A., Vol. X, Tab 149. 
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Article 14(2) of the UDHR, demonstrates the parties’ intent that “crime” denotes a “crime that remains 

justiciable.”176  

v) Conclusions from the Application of Article 31 VCLT 

105. The foregoing demonstrates that, notwithstanding its general language, Article 1F(b) must be 
read narrowly, and that it must be carefully confined to the purposes that it was intended to serve. The 
primary aim is the exclusion of fugitives and its application should be limited accordingly.  

106. “Supplementary means of interpretation” should now be considered to “confirm” this 
interpretation.177 

b) Article 32 VCLT: Supplementary Means of Interpretation 

107. While Article 32 is titled “Supplementary Means of Interpretation,” consideration of the 
elements provided therein is routine in virtually every exercise in treaty interpretation. As Professor 
Villiger explains, “it is indeed difficult to imagine situations where the means of Article 32 may not be 
employed”,178 and a review of the travaux préparatoires in particular is a constituent element of any 
rigorous approach to treaty interpretation.179 The availability of supplementary means to confirm the 
meaning of a provision, particularly in a context where the objects and purposes of a provision play an 
essential role, means that they are to be used in virtually all instances.180 As such, even if, arguendo, 
the position of the courts below were consistent with the interpretive exercise performed under Article 
31, it must also withstand the confirmation of meaning provided pursuant to Article 32. It does not. 

                                                 
176  See above, paras 40-47. On the application of Article 31(4), see Dörr & Schmalenbach, supra note 144 at 569, 

A.B.O.A., Vol. IX, Tab 146; and Sbolci, Luigi, "Supplementary Means of Interpretation", in The Law of 
Treaties Beyond the Vienna Convention", Enzo Cannizzaro, ed, (Oxford: Oxford University Press, 2011) 
[Sbolci] at 154, A.B.O.A., Vol. X, Tab 151.  

177  “Article 32 of the VCLT reads as follows: Art. 32. Recourse may be had to supplementary means of 
interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to 
confirm the meaning resulting from the application of article 31, or to determine the meaning when the 
interpretation according to article 31: 
a. Leaves the meaning ambiguous or obscure; or  
b. Lead s to a result which is manifestly absurd or unreasonable. 

178  Villiger, supra note 144 at 113, A.B.O.A., Vol. X, Tab 152. See also Gardiner (2012), supra note 144 at 
479, 489-490, 501, A.B.O.A., Vol. X, Tab 148; Gardiner (2008), supra note 144, A.B.O.A., Vol. X, 
Tab 149; and Sbolci, supra note 176 at 149, A.B.O.A., Vol. X, Tab 151. 

179  Crown Forest Industries Ltd. v Canada, [1995] 2 SCR 802 [Crown Forest] at paras 43 (“scope of the 
application of the treaty”), 44 (“without need to first find ambiguity”), 46, 63, 66 and 68, A.B.O.A., Vol. II, 
Tab 27; and Thomson, supra note 143 at 578 ff and 591, A.B.O.A., Vol. III, Tab 54.  

180  See, for example, Crown Forest, supra note 179 at para 22, A.B.O.A., Vol. II, Tab 27, where Iacobucci J. 
specifically states that in finding the meaning of the words, one must always look to the “language used and the 
intentions of the parties”. 
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108. Supplementary means of interpretation, including scholarly opinion, the guidance of the 
UNHCR and the use of the travaux préparatoires,181 have been consistently used to interpret the 
Convention. These recognized sources of interpretation, despite some divergences, demonstrate 
consensus on the view that Article 1F(b) cannot be applied in the automatic and acontextual manner 
endorsed by the Court below, and the latter is therefore inconsistent with the dictates of Article 32 of 
the VCLT. 

i) Article 32(a): Using the travaux préparatoires to confirm a meaning or to 

resolve an ambiguity 

109. When recourse to the travaux préparatoires is sought to confirm the meaning derived from the 

application of Article 31, the interpreter may be forced to revise or reconsider what otherwise appeared 

to be the clear meaning of the provision if it conflicts with the intent of the parties.182 

110. The content of the travaux préparatoires has been summarized above, and they firmly establish 

that the predominate purpose of Article 1F(b) is to exclude fugitives. Though a purely textual approach 

to Article 1F(b) may indicate automatic application to anyone with a serious criminal past, the travaux 

préparatoires confirm that this was not the intent of the parties at the time the Convention was adopted.  

ii) Article 32(b) Using supplemental means to avoid unreasonable results 

111. To determine whether a result is unreasonable or absurd, one looks to the objects and purposes 

of the provision in question. In other words, Article 32(b) VCLT in effect provides a corrective 

mechanism whereby an interpretation that did not pay due heed to the objects and purposes in issue can 

been corrected so as not to produce results inconsistent with those objects and purposes.183 

                                                 
181  Yugraneft Corp., supra note 49 at para 22, A.B.O.A., Vol. III, Tab 56; Thomson, supra note 143 at 578, 

A.B.O.A., Vol. III, Tab 54; Gardiner (2008), supra note 144 at 346 ff, A.B.O.A., Vol. X, Tab 149.  
182  See Le Bouthillier, Yves "Article 32: Convention of 1969", in The Vienna Conventions on the Law of 

Treaties: A commentary, Corten, O. and Klein, P., eds (Oxford: Oxford University Press, 2011) 
[Le Bouthillier] at 847-849, A.B.O.A., Vol. X, Tab 150; and Dörr & Schmalenbach, supra note 144 at 583, 
A.B.O.A., Vol. IX, Tab 146. See also Gardiner (2008), supra note 144 at 301 and 316-322, A.B.O.A., 
Vol. X, Tab 149. 

183  Crown Forest, supra note 179, at para 52, A.B.O.A., Vol. II, Tab 27; Le Bouthillier, supra note 182 at 850-
851, A.B.O.A., Vol. X, Tab 150; Dörr & Schmalenbach, supra note 144 at 584-585, A.B.O.A., Vol. IX, 
Tab 146; and Gardiner (2008), supra note 144 at 328, A.B.O.A., Vol. X, Tab 149. In the same vein, on the 
role of “corrective equity” in public international law, see: Thomas Franck, Fairness in International Law and 
Institutions, Oxford University Press 1995, at pp 58 ff, A.B.O.A., Vol. X, Tab 149. See also Crawford, 
James, Brownlie’s Principles of Public International Law, 8th ed. (Oxford: Oxford University Press, 
2012) at 44 ff, A.B.O.A., Vol. IX, Tab 144; Dixon, Martin, Textbook on International Law, 6th ed, 
(Oxford: Oxford University Press, 2007) at 44 ff, A.B.O.A., Vol. IX, Tab 145. For a review of the same 
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112. Even on the widest possible interpretation of the objects and purposes animating Article 1F(b) 
(preventing flights from prosecution, protection of the host society and preserving the integrity of 
refugee status), it runs contrary to the overarching humanitarian objectives of the Convention to 
exclude a claimant who has served his sentences for crimes committed in the distant past, who poses no 
danger to the host society and demonstrates no affront to the integrity of refugee status. The only 
purpose served is one antithetical to the Convention as a human rights instrument: double punishment. 

113. Moreover, the Federal Court of Appeal’s interpretation produces absurd results that frustrate the 
very structure of the Convention. To give two examples:  

(1) Whereas a fugitive whom a foreign country formally seeks to extradite would benefit from the 
non-refoulement safeguards of the law of extradition, a non-fugitive refugee claimant such as the 
Appellant would be excluded under Article 1F(b) without any protection against refoulement. 184 
There is no rational basis for such inequity. 

(2) While, as noted above, Article 1F(b) would automatically serve to exclude and expose to 

refoulement a non-fugitive on the basis of crimes committed outside the host country, under Article 

33(2) a refugee who later commits a crime in the host country would at least benefit from an 

assessment of his dangerousness before being exposed to refoulement. There is no rational basis for 

such inequity. 

c) Conclusion on the Application of the VCLT  

114. The foregoing demonstrates that the courts below erred in their interpretation of Article 1F(b). 

The limitless interpretation of Article 1F(b) is inconsistent with the dictates of the VCLT. 

115. The ratio decidendi of Pushpanathan must be applied.185 Just as the very general wording of 

Article 1F(c) was read down by the Court in order to ensure that it would apply only where the 

                                                                                                                                                                        
principles in the domestic context, see Sullivan, supra note 147 at 309, 314 and 315, A.B.O.A., Vol. XI, 
Tab 155. 

184  See above, at paras 35-39. In the Canadian context, this result is fundamentally inconsistent with the objects and 
purposes of both the Refugee Convention and the IRPA, a problem brought into further relief by this 
Court’s determination in Németh, supra note 59, A.B.O.A., Vol. II, Tab 32 that the Extradition Act is 
consistent with the Refugee Convention. See Sullivan, supra note 147 at 310-316, A.B.O.A., Vol. XI, 
Tab  155, for a discussion of recognized forms of absurdity and unreasonable outcomes under Canadian law.  

185  Indeed, applying analogous principles in the Canadian domestic context, the Court has frequently found it 
necessary to read in additional terms or depart from the standard meaning of included terms in order to preserve 
the structure and intent of the legislation. The rules of domestic statutory interpretation and those set out in the 
VCLT are converging: See Stephane Beaulac, "No More International Treaty Interpretative Methods" in 
Canada’s Statutory Interpretation: A Question of Access to Domestic Travaux Préparatoires (University 
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protection of the rights provided by the Convention “is furthered by the exclusion”,186 the same must be 

the case for Article 1F(b). Applying the provision to all claimants who have at some time committed a 

serious crime does not further the protective aim of the Convention and does nothing to preserve its 

integrity. 

4. Framework for the Application of Article 1F(b) 

116. The Appellant proposes the following framework for the application of Article 1F(b).187 

117. While Article 1F contains mandatory language (“[t]he provisions of this Convention shall not 

apply”), the proper scope of Article 1F(b) must be determined before it is applied. The Appellant 

submits that, upon determination that a claimant has committed a serious non-political crime,188 the 

adjudicator must still determine whether the application of the exclusion is appropriate in light of its 

purposes.   

118. As seen above, the exclusion clauses are the result of the compromise between the duty owed to 

those in need of international protection, the limits of what host societies can reasonably be expected to 

bear, and the need to ensure that the Convention remains a credible and viable instrument.189 The 

primary reason for the inclusion of 1F(a) and (c) is different from (b), but all three are related to notions 

of inequity. As it is simply unjust and inequitable that a person who creates refugees can later ask for 

protection against persecution (akin to the equitable doctrine of “clean hands”)190, the same would hold 

                                                                                                                                                                        
of Edinburgh School of Law Working Paper No. 2010/23), A.B.O.A., Vol. XI, Tab 154. See, for 
examples of reading in and reading down, Opitz v Wrzesnewskyj, 2012 SCC 55 at paras 144-148 (in dissent, 
but not on this issue), A.B.O.A., Vol. II, Tab 34; Ontario Human Rights Commission v Simpsons-Sears 
Ltd., [1985] 2 SCR 536, 23 DLR (4th) 321, A.B.O.A., Vol. II, Tab 33; R v Sommerville, [1974] SCR 387 
at 390-394, A.B.O.A., Vol. III, Tab 45; Sidmay Ltd. v Wehttam Investments Ltd., 1967 CanLII 24 (ON 
CA), [1967] 1 OR 508, 61 DLR (2d) 358; affd, [1968] SCR 828, 69 DLR (2d) 336, A.B.O.A., Vol. IV, 
Tab 85. 

186  Pushpanathan, supra note 2 at para 74, A.B.O.A., Vol. II, Tab 35. 
187  The Appellant’s position has admittedly evolved, in part because this Court may now revisit the findings 

in Zrig, as endorsed in Jayasekara. 
188  For a list of factors to consider regarding what could constitute a serious crime, see Background Note, 

supra note 88 at 38-40, A.B.O.A., Vol. XI, Tab 157. Similar factors were endorsed in Jayasekara, supra 
note 16 at paras 37-44, A.B.O.A., Vol. III, Tab 60. AH, supra note 111 paras 83 ff., A.B.O.A., Vol. IV, 
Tab 87, defines “serious crimes” as they are understood internationally and considers its place among 
Articles 1F(a) and 1F(c) as an indicator as to the gravity required. As noted above, see para 47, 
discussions from the travaux préparatoires and the specific inclusion of the word “serious” are clear 
indicators that it was not meant to capture any crime that would be extraditable by treaty.   

189  See paras 33-34 above regarding the competing interests. 
190  Toronto (City) v Polai, [1970] 1 O.R. 483; (1969), 8 DLR (3d) 689 (C.A.); affd, [1973] SCR 38; (1972), 

affd [1973] SCR 38; (1972), A.B.O.A., Vol. IV, Tab 86. “[T]he “unclean hands” maxim in equity must 
relate directly to the very transaction concerning which the complaint is made, and not merely the 
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for a person whose refugee claim is related to the avoidance of legitimate prosecution or punishment. 

In light of the inherent injustice and inequity involved, both scenarios would threaten the viability and 

integrity of the Convention.191 It is this inequity that renders such persons “undesirable” within the 

context of the Convention. The mere fact of having a criminal past does not render one underserving of 

refugee status. 

119. As such, “[I]t is quite clear that Article 1F(b) is generally meant” to apply to fugitives, as it was 

agreed that granting protection to fugitives would frustrate the legitimate goal of prosecuting crime thus 

undermining the viability of the Convention.192 The provision should in principle be limited to that end, 

as this Court found in Ward and Pushpanathan. Article 1F(b), properly understood, defines those who 

are “undeserving”: those evading justice.  

120. This gives effect not only to the need for consistency with the law of extradition but also to the 
imperative that the Convention not be abused in furtherance of impunity. As such, the crime need not 
be extraditable in the strict sense (e.g. charges not yet laid, no extradition treaty in place).193 

121. The Appellant submits that there is one exceptional category that could broaden the scope of 
Article 1F(b) beyond those who are evading justice.  

122. It is conceivable that exceptional cases may arise where the preservation of the integrity and 

viability of the Convention, could perhaps justify the application Article 1F(b) beyond those who are 

evading justice. For example, there may arise cases where the rationale underlying Article 1F as a 

whole may be applicable to violent and abhorrent crimes that contribute to the creation of persons in 

need of protection, but which are only captured under Article 1F(b) due to the limitations of Articles 

1F(a) and 1F(c).194 Such especially heinous crimes may be an affront the Convention’s balance of 

“humanity, equity, and the concept of refuge”, and thus warrant application to a non-fugitive.195 

However, it must always be borne in mind that any extension of Article 1F(b) that is not strictly 

                                                                                                                                                                        
general conduct of the person seeking equitable relief.” Here the conduct of the persecutor goes to the 
very heart of the Convention’s purpose. 

191  It is undeniable that the frustration of such inequity could also blend in with concerns of having to live 
with especially dangerous individuals. However, to the extent Article 33(2) addresses these concerns of 
danger, there is no justification for expanding Article 1F(b) to such ends.  

192  Pushpanathan, supra note 2, at para 73, A.B.O.A., Vol. II, Tab 35. 
193.  Hathaway & Harvey, supra note 65 at 285, A.B.O.A., Vol. VII, Tab 127. 
194  For example, violent acts of terrorism by non-state actors that are directed at random victims that do not fall 

within Articles 1F(a) or (c)  Pushpanathan, supra note 2, at para 64, A.B.O.A., Vol. II, Tab 35. 
195  See the Background Note, supra note 90, at para 74, A.B.O.A., Vol. XI, Tab 157. 
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necessary for preserving the viability of the Convention is to be proscribed, and that consideration of 

sentence completion, expiation, and the passage of time is essential.  

123. While requiring host societies to live amongst dangerous refugees may well undermine the 

viability of the Convention, Article 33(2) provides the mechanism for addressing this concern, and 

Article 1F(b) should not be expanded so as render Article 33(2) redundant.196 Those who argue in 

favour of viewing Article 1F(b) as a protective mechanism rely principally, if not exclusively, on the 

premise that it is self-evident that the Convention would not be viable if host societies were forced to 

accept dangerous individuals, but then ignore the fact that the Convention contains a distinct 

mechanism designed precisely to deal with that issue. There is thus no compelling argument for 

expanding Article 1F(b) to cover such scenarios, particularly in the Canadian context where s. 115(2) 

of the IRPA provides the authority to expel dangerous refugees.197 

124. The foregoing test is in line with the objects and purposes of Article 1F(b) and the structure of 

the Convention. It is consistent with this Court’s findings in Ward and Pushpanathan, and the 

methodology of the VCLT. Adopting elements from each of the schools of thought outlined above, the 

framework provides a clear test that duly respects the fundamental compromise embodied in 

Article 1F(b).198 

125. While some of the concepts animating the framework are open-textured, it is preferable to 

maintain a test that is in line with the function and consequences of an exception to humanitarian 

                                                 
196  See Hathaway & Harvey, supra note 65, A.B.O.A., Vol. VII, Tab 127 and Pushpanathan, supra note 2, 

at para 58, A.B.O.A., Vol. II, Tab 35.  
197  Under the Convention, notwithstanding the limitation to crimes “convicted by final judgment”, 

Article 33(2) could well cover those who have avoided punishment in cases where prosecution or fair 
punishment have been avoided for reasons that are inconsistent with generally accepted norms of 
criminal law, such as favoritism or corruption in the exercise of prosecutorial discretion or judicial 
authority, as it would be consistent with its purpose of genuinely protecting the host society from 
dangerous criminals and reflect the equitable principle one cannot benefit from one’s own fraud or 
misconduct. This is, furthermore, consistent with the interpretive methods applied above. In any event, 
section 115(2) of the IPRA, which implements Article 33(2) of the Convention, jettisons the requirement 
that the crime be subject to ‘conviction by final judgment’, thus expanding the category of refugees who 
can be denied protection to all those captured by s. 36(1) IRPA. This is supplemented, as necessary, but 
the further powers provided at section 55(1) and 58(1)(a) IRPA.  

198  See Sullivan, supra note 147 at 500-501, A.B.O.A., Vol. XI, Tab 155, citing, inter alia, Dickason v 
University of Alberta, [1992] 2 SCR 1103, 95 DLR (4th) 439 at 1120 to 1124, A.B.O.A., Vol. II, Tab 28. 
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protection. If a bright lines approach is to be adopted, the human rights context demands that the 

exclusion be limited to fugitives only so as to ensure that bona fide refugees are not excluded.199  

126. Whereas Evans J.A. found that consideration of sentence completion would “likely lead to a lack 

of consistency in RPD decision-making bordering on arbitrariness”, genuine arbitrariness flows from 

prescribing exclusions in circumstances with no connection to the purposes underlying the clause. 200  

127. The disentitlement to refugee protection that flows from Article 1F is not a punitive measure. 

The exceptional nature of the exclusion clause requires that its application be limited, in each instance, 

to give effect to its animating purpose.  

128. As such, Mr. Hernandez Febles should not have been excluded.201 

5. The Appellant’s Position Creates Harmony within the IRPA and with the Charter  

129. The interpretation of Article 1F(b) being advanced by the Appellant creates harmony within the 

IRPA and ensures consistency with the Charter.  

a) The IRPA 

130. Modern Canadian immigration law has consistently embodied the following two principles: 

                                                 
199  The exercise is somewhat analogous to the Court’s criteria in assessment Charter infringements under 

section 1. The Court considers whether the restrictions are proportionate, rationally connected to 
pressing and substantial objectives, and infringe on rights as “as little as possible”. See R v Edwards 
Books and Art Ltd., [1986] 2 SCR 713, as follows at pp 768‑69, A.B.O.A., Vol. II, Tab 38. 

200  FCA Jt, para 34, p 52, A.R., Vol. I. 
201  In light of the foregoing, the question of proportionality (balancing risk of return against the gravity of the crime) 

as advocated by the UNCHR and others, does not arise on the facts of this case, as it is clear that Article 1F(b) is 
inapplicable, even assuming the expanded tests discussed immediately above. However, given that resolution of 
this issue may be necessary for the Court to fully state a position on Article 1F(b), the Appellant endorses the 
views of Professor Gralh-Madsen: one should never foreclose the possibility that there may arise extreme 
circumstances where it would not affront the integrity of the Convention to grant protection to a fugitive, 
Grahl-Madsen, supra note 64 at 297-298, A.B.O.A., Vol. VII, Tab 122. Particularly in those rare cases 
where Article 1F(b) may be applied to non-fugitives, it would remain relevant to consider sentence completion, 
expiation, rehabilitation and the like within the proportionality assessment. Indeed, Grahl-Madsen and the 
German Courts considered principles of equity that would allow for a departure from the mandatory application 
of the exclusion clause. Equitable principles are infused in the modern Canadian approach to statutory 
interpretation and clearly reflected in the above-cited principles of VCLT interpretation. Principles of equitable 
construction are also reflected in the Convention itself. Moreover, other international norms of equity may play 
in favour of such an interpretation. See note 183 supra. 
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(1) As noted in Ward, having a criminal past is not, as such, sufficient reason to be estopped from 

seeking protection against persecution pursuant to what is now s. 96 of the IRPA.202  

(2) The consequences of past criminality are more prohibitive for immigrants and visitors than for 

refugee claimants.203 

131. The IRPA contains two overlapping forms of estoppel from access to refugee protection: (1) the 

direct incorporation of Article 1F (s. 98), and (2) a detailed list of circumstances which render a 

claimant “ineligible” to seek refugee protection.204 The Appellant submits that these provisions should 

be read as creating a harmonious and logical statutory scheme.205 

132. The Appellant’s interpretation of Article 1F(b) respects these principles. 206 The interpretation 

adopted by the courts below does not. Regarding the first, Evans J.A. incorrectly held that the various 

provisions of the IRPA dealing with criminality are unrelated to the correct application of the exclusion 

clause. 207 His finding implies that the overarching principle in issue cannot be deduced from the statute 

                                                 
202  See again ss 36(3)(c), 101(1)(f) and (2)(b) of the IRPA and sections 17-18 of the IRPR (as in force at the time of 

the Court of Appeal’s decision), as well as ss 101(2)(a) and 113(3)(d)(e) of the IRPA as currently in force, since 
the coming into force of sections 34 and 39(2) of the Protecting Canada’s Immigration System Act (SC 2012, c 
17). The 2012 amendments thus maintain the same principle: with the removal of the requirement to make a 
finding of danger in order to find a claimant ineligible under s 101 came the obligation to consider the risk of 
persecution at the PRRA stage under s 113(e). Once again, the mere fact of having a criminal past is an 
insufficient basis for barring access to s 96 protection. See Ward, supra note 12, at 742 (para 73), A.B.O.A., 
Vol. II, Tab 21. See also Chan, supra note 14, paras 8-15, A.B.O.A., Vol. III , Tab 58. There is no material 
difference between the legislative scheme at issue in Ward and that at issue in the case at bar. 

203  Ibid The criteria for ineligibility, which applies to refugees, are more stringent than for inadmissibility, which 
applies to all non-citizens. See also s 21(2) IRPA. The same principle flows from the spirit of Article 7(1) of the 
Refugee Convention, Vol. I , Tab 1. 

204  Section 101 IRPA. Upon presentation of a refugee claim in Canada, an Officer of either Citizenship and 
Immigration Canada (CIC) or the Canada Border Services Agency (CBSA) assesses whether the claimant is 
eligible to have their claim referred to the RPD for adjudication, see sections 99 and 100 IRPA. Whether the 
matter is handled by CIC or the CBSA depends solely on the location at which the claim is made, inland or at a 
port of entry, respectively. See also ss. 102-104 IRPA for procedural aspects.  

205  Because the exclusions clauses of the Convention (Articles 1D, 1E and 1F) are exhaustive (UNHCR Guidelines, 
supra note 89 at para 3, Vol. XI, Tab 159 , the ineligibility provisions of the IRPA can thus only be read as a 
legislative harmonization of the international obligations flowing from the Convention, particularly in light of 
section 3(3)(f) of the IRPA, which specifically provides that the Act shall be read in conformity with Canada’s 
international obligations. See: Beaulac, Stephane, "International Treaty Norms and Driedger's Modern 
Principle of Statutory Interpretation", Legitimacy and Accountability in International Law, Vol. 33, 2005 
at 150 ff, A.B.O.A., Vol. XI, Tab 153; and De Guzman v Canada (Minister of Citizenship and 
Immigration ), 2005 FCA 436 [De Guzman] at para 82, A.B.O.A., Vol. III, Tab 59 (regarding the role of s 
3(3)(f) IRPA). 

206  This Court in Ward, supra note 12, A.B.O.A., Vol. II, Tab 21 and the Federal Court of Appeal in Chan, supra 
note 14, A.B.O.A., Vol. III, Tab 58 held that Article 1F(b) must be interpreted in light of the statutory scheme 
in which it is embedded. See also Rizzo & Rizzo, supra note 153 at para 27, A.B.O.A., Vol. III, Tab 48; 
Canada Trustco, supra note 153 at para 10, A.B.O.A., Vol. II, Tab 23; and Celgene Corp. v. Canada 
(Attorney General), [2011] 1 SCR 3 at paras 21 to 32, A.B.O.A., Vol. II, Tab 24. 

207  FCA Jt., paras 64-65 at pp 61-62 A.R., Vol. I.  
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as a whole. This is untenable and inconsistent with this Court’s judgment in Ward.208 The interpretation 

adopted below has the perverse effect of requiring the Board to exclude a refugee claimant even if that 

same person has been determined or deemed rehabilitated for purposes of admissibility and eligibility. 

133. As to the second principle, the Court ignored it. By removing the relevance of rehabilitation and 

dangerousness, the result is that refugees are treated more harshly than regular immigrants. 

b) The Charter 

134. Refoulement to persecution engages section 7 of the Charter. Under the Convention, the 

application of Article 1F authorizes refoulement. Therefore, regardless of which stage of the process is 

found to engage section 7, it will inevitably have to be determined whether that exclusion is consistent 

with the principles of fundamental justice, and the Appellant submits that it only makes sense to 

consider the issues at the stage of interpreting and applying Article 1F(b).209  

135. Performing that analysis requires a determination of the objects and purposes it seeks to 

achieve, as that is a prerequisite to determining whether or not the withdrawal of protection from 

refoulement is arbitrary210or overly broad.211 In the case at bar, the Court below both declined to 

                                                 
208  Ward, supra note 12 at 742 (para 73), A.B.O.A., Vol. II, Tab 21. While the provisions exist for distinct 

purposes, Parliament made them interdependent. The definition of inadmissibility set out at section 36 of IRPA 
is the baseline for ineligibility under section 101(1)(f) of IRPA, which, in any event, the criteria for ineligibility 
to make a refugee claim must fulfill Canada’s obligations under the Convention. See again note 205, supra. 

209  See R. v Malmo-Levine; R v Caine, 2003 SCC 74 at paras 269-271, A.B.O.A., Vol. VII, Tab 122. On the 
question of whether the refugee determination process engages section 7 of the Charter, see Singh v Minister 
of Employment and Immigration, [1985] 1 SCR 177, 17 DLR (4th) 422 at paras 52 and 57, A.B.O.A., 
Vol. III, Tab 50. See also Re B.C. Motor Vehicle Act, [1985] 2 SCR. 486 at 492 and 515, A.B.O.A., 
Vol. III, Tab 47; R v Fitzpatrick, [1995] 4 SCR. 154, 129 DLR (4th) 129, A.B.O.A., Vol. III, Tab 39; 
and United States v Burns, 2001, SCC 7 at para 60, A.B.O.A., Vol. III, Tab 55, all of which find that s 7 is 
engaged where a violation of a s 7-protected interest is a potential consequence of the decision or provision in 
issue. An exclusion is the juridical act which sanctions refoulement to persecution in the context of the IRPA, 
and s 48 of the IRPA provides that those subject to removal orders, as are all refugee claimants, must be 
removed as soon as possible. See also Chaoulli v Quebec (AG), 2005 SCC 35 at para 124, A.B.O.A., 
Vol. II, Tab 26. For all of the foregoing reasons, the Appellant respectfully submits that the conclusion 
recently drawn by the Federal Court of Appeal in Canada (Minister of Public Safety and Emergency 
Preparedness) v J.P. and G.J., 2013 FCA 262, A.B.O.A., Vol. III, Tab 57 at paras 119-125 is incorrect, as 
it is rendered wholly in abstraction from the foregoing.  

210  See Rodriguez v British Columbia (AG), [1993] 3 SCR 519, 107 DLR (4th) 342 at paras 594-595, 
A.B.O.A., Vol. III, Tab 49; Chaoulli, ibid, at paras 130-131, A.B.O.A., Vol. II, Tab 26.  

211  See R v Heywood, [1994] 3 SCR 761, 120 DLR (4th) 348 at 790-794, A.B.O.A., Vol. III, Tab 40; R v 
Khawaja, 2012 SCC 69 para 37, A.B.O.A., Vol. III, Tab 41. See further Canada (A.G.) v Bedford, 2012 
ONCA 186 at paras 143 ff, A.B.O.A., Vol. IV, Tab 84 (under advisement by this Court). For overbreadth as 
an interpretive principle where section 7 is engaged, see R v Sharpe, 2001 SCC 2 at paras 32-33, A.B.O.A., 
Vol. III, Tab 44; Canada (Attorney General) v JTI-Macdonald Corp, 2007 SCC 30 at para 44, A.B.O.A., 
Vol. II, Tab 20; and R v Ahmad, 2011 SCC 6 at para 28, A.B.O.A., Vol. II, Tab 37. On interpreting in light 
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determine with clarity the purposes underlying Article 1F(b), and then declined to consider whether its 

interpretation of Article 1F(b) was consistent with fundamental justice.  

136. Evans J.A. contented himself with the supposition that the Charter would offer protection 
against refoulement at a later stage in the removal process.212 This is an untenable approach. Even if the 
issue is addressed during the PRRA stage, that decision-maker will have to determine whether 
refoulement to persecution is consistent with the principles of fundamental justice. This amounts to 
asking whether or not the exclusion was itself consistent with the principles of fundamental justice—
i.e. revisiting the constitutionality of the decision to apply Article 1F(b) in the first place. This exercise 
would be an affront to the proper administration of justice.  

137. Moreover, the statutory scheme precludes the very analysis that Evans J.A. proposes would be 
necessary to palliate the inequity of an overly broad application of Article 1F(b).213 

138. Further, the Appellant submits that the mere grant of temporary protection does not sufficiently 
palliate the inequity, as it forces the person in question to live in limbo without full legal rights—the 
very situation that the Convention was adopted to avoid. 214 

139. Given that it is the decision to apply Article 1F(b) that authorizes refoulement, it is the 
interpretation of Article 1F(b) that must ab initio respect the Charter.215 To achieve this end, one must 
ensure that Article 1F(b) is interpreted in a manner such that it cannot be applied in circumstances 
where its purposes find no effect.  

6. Application to the Facts 

140. In light of the above-described test216 and the uncontested findings of the RPD,217 there is no 
basis for excluding the Appellant. As such, he seeks an order remitting the matter to the Board for an 
assessment of the merits of his claim for refugee protection pursuant to sections 96 and 97 of the IRPA.  

---------- 

                                                                                                                                                                        
of Charter values, see Doré v Barreau du Québec, 2012 SCC 12 at para 24, A.B.O.A., Vol. II, Tab 29; R 
v Mabior, 2012 SCC 47 at para 22, A.B.O.A., Vol. III, Tab 42; and R v Tse, 2012 SCC 16 at paras 20-21, 
A.B.O.A., Vol. III, Tab 46. See also s 3(3)(d) IRPA. 

212  FCA Jt, paras 68-69 at p 63 A.R., Vol. I, Suresh, supra note 61 at para 58, A.B.O.A., Vol. III, Tab 53. 
213  See s 113(d) IRPA and s 172(4) of the IRPR.  
214  See s 114(1)(b) and (2) and 21(2) IRPA. See para 18, note 29 above. 
215  Just as the accused are not required to raise their Charter concerns only upon being sentenced to a deprivation of 

liberty, it is impermissible to postpone this analysis to the removal stage after the exclusion has been otherwise 
lawfully pronounced. 

216  Paras 116 ff, above.  
217  RPD, paras 9-24, pp 4-7 A.R, Vol. I. 
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PART IV – SUBMISSIONS ON COSTS 

 
141. The Appellant requests his costs in this appeal and in the courts below.  

---------- 

PART V – ORDER SOUGHT 
 

142. The Appellant requests an order allowing the appeal, with costs throughout, and returning the 

matter to the Board for redetermination in accordance with the reasons of this Court. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

Montreal, November 21, 2013  

 

_____________________________________                  ___________________________________ 

Me Jared Will Me Peter Shams 
 

Counsel for Appellant 
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