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PART I – OVERVIEW AND STATEMENT OF FACTS 

1. Canada’s approach to defining “serious” in the term “serious non-political crime” of 

Article 1F(b) of the Refugee Convention 1

 

 is inconsistent with the object and purpose of the 

Refugee Convention as a whole and Article 1F(b) specifically:  it is overly broad, arbitrarily 

applied and unduly restricts from consideration highly relevant factors to the assessment of 

what constitutes a serious non-political crime.  Outlined below is a two-step framework for 

the assessment of “serious” under Article 1F(b), which rectifies the problems inherent in 

Canada’s current approach.  

PART II – STATEMENT OF POSITION 

2. CARL submits that a proper application of Article 1F(b) requires the following two-

step test:  

a. Has the claimant committed a grave offence for which an appreciable number 

of years of incarceration would likely be imposed?  

b. Is excluding the claimant for having committed a serious non-political crime 

consistent with the underlying purpose of Article 1F(b)? 

3. As outlined in more detail below, the above approach involves examination of the 

circumstances surrounding the offence itself, such as those factors set out by the Federal 

Court of Appeal in Jayasekara, as well as additional relevant factors such as rehabilitation. 

Furthermore, while the above approach does not depend on how this Court defines the 

purpose of Article 1F(b), CARL supports the Appellant’s position in this regard.2

PART III – STATEMENT OF ARGUMENT 

  

4. There is a legitimate legislative interest in protecting the public in Canada from crime 

inflicted by those born and raised here or from those arriving from other countries.  In 

addition to Canada’s criminal laws, which apply to Canadians and non-Canadians alike, 

Parliament has enacted specific legislation to address risks posed by non-citizens. The IRPA 

contains provisions to deny admission to or remove from Canada, non-citizens who are 

                                                           
1Convention relating to the Status of Refugees, 28 July 1951, 189 UNTS 137 (entered into force 22 April 1954) 
[Refugee Convention], incorporated into the Immigration and Refugee Protection Act (IRPA), S.C. 2001, c. 27, s 
28 
2 Appellant’s Factum at paras. 105 and 119 
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criminals.3 Those seeking refuge can be found ineligible for refugee protection at the outset, 

with access only to a restricted risk assessment.4 Protection proceedings can be suspended if 

criminality comes to light while claims are in process.5 If crimes come to light after the 

person has been recognized as a refugee, they may still be subject to refoulement if 

determined to be a danger to the public. Even those facing torture or a risk to life may be sent 

back to face such treatment under the provisions of the IRPA.6

5. CARL submits that this Court should take a principled approach to interpreting 

“serious” in the term “serious non-political crime” that restricts it to only the gravest crimes 

and applies only to circumstances where recognition of refugee status would conflict with the 

purpose underlying Article 1F(b).  As set out below, Canada’s current approach permits 

exclusion findings that are arbitrary and inconsistent with the object and purpose of the 

Refugee Convention as a whole and Article 1F(b) specifically and results in the exclusion of 

persons who have not committed grave offences. CARL submits that this Court should 

correct Canada’s current definition and application of “serious” in Article 1F(b).  

 Given that the IRPA already 

has provisions in place to protect Canadians, the exclusion clauses need not be expanded to 

cope with other issues of crime beyond the intended purpose of Article 1F(b). 

A. The interpretation of “serious” should be consistent with the object and purpose 
of the Refugee Convention as a whole and Article 1F(b) specifically 

 
6. The notion of “seriousness” in Article 1F(b) should be interpreted in accordance with 

the purpose of the Refugee Convention as a whole, together with the purpose of Article 1F(b) 

specifically.7

The preamble of the Refugee Convention highlights the international community’s 
“profound concern for refugees” and its commitment “to assure refugees the widest 

 With regard to the purpose of the Refugee Convention as a whole, as this Court 

recently confirmed in Ezokola, 

                                                           
3IRPA, s. 36 defines serious criminality as (a) having been convicted in Canada of an offence under an Act of 
Parliament punishable by a maximum term of imprisonment of at least 10 years, or of an offence under an Act of 
Parliament for which a term of imprisonment of more than six months has been imposed; (b) having been 
convicted of an offence outside Canada that, if committed in Canada, would constitute an offence under an Act 
of Parliament punishable by a maximum term of imprisonment of at least 10 years; or, (c) committing an act 
outside Canada that is an offence in the place where it was committed and that, if committed in Canada, would 
constitute an offence under an Act of Parliament punishable by a maximum term of imprisonment of at least 10 
years. 
4 IRPA, s. 100(2), 101(1)(f), 101(2),  
5 IRPA, s. 103(1), 104 
6IRPA, s.112-113, see Suresh v MCI, [2002] 1 S.C.R 3 at para. 78 
7Ezokola v Canada (MCI), 2013 SCC 40 at para. 31; Pushpanathan v Canada (MCI), [1998] 1 SCR 982 at para. 
52. Note further that in these decisions the Court explicitly referred to article 31 of the Vienna Convention on the 
Law of Treaties, 1155 UNTS 331, 8 ILM 679 (entered into force 27 January 1980), which discusses 
interpretation of treaties. 
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possible exercise of… fundamental rights and freedoms.”  Our approach to art. 1F(a) 
must reflect this “overarching and clear human rights object and purpose.”8

7. In accordance with the purpose to ensure the widest possible access to fundamental 

rights and freedoms, the exclusion clauses must be interpreted restrictively and cautiously 

applied.

 

9

8. The purpose of 1F exclusion is generally described as protecting the integrity of the 

refugee system.

 

10

While it is no doubt true that some persons whose admission would threaten the 
integrity of refugee law as a whole may also pose a risk to an asylum country, only the 
former question is relevant to the assessment of exclusion under Art. 1(F). […] Article 
1(F)(b) of the Convention requires the exclusion from refugee status of fugitives from 
justice.

 CARL agrees with the Appellant that the purpose of Article 1F(b) in 

particular is to ensure that asylum is not used by perpetrators of serious ordinary crimes to 

escape justice. As set out recently by Professor Hathaway regarding the purpose of Article 

1F(b):  

11

 
 

B. Serious crimes are limited to particularly grave offences 

9. In line with these above purposes, only certain offences fall within the ambit of 

Article 1F(b).  The UNHCR, eminent scholars, and jurisprudence from foreign jurisdictions 

restrict “serious” crimes to particularly grave offences, such as capital crimes and those 

“against physical integrity, life and liberty.”12

                                                           
8Ezokola, ibid at para 31-32, 35. 

  The UNHCR specifically defines serious 

crimes to include, “murder, rape, arson and armed robbery.  Other offences could also be 

deemed serious if they are accompanied by the use of deadly weapons, involve serious injury 

to persons, or there is evidence of serious habitual criminal conduct or other similar 

9James C Hathaway and Michelle Foster, The Law of Refugee Status, 2nd Ed. (Cambridge: Cambridge University 
Press, 2014) (Pre-published version) at 1275; Al-Sirri v Secretary of State for the Home Department, [2012] 
UKSC 54 at para 75 
10Hathaway, The Law of Refugee Status, 2nd Ed, Ibid at 1278 
11Hathaway, The Law of Refugee Status, 2nd Ed, ibid, 1278 and 1289. 
12Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and the 
1967 Protocol relating to the Status of Refugees, UNHCR, 1 January 1992, UN Doc HCR/IP/Eng/REV1, online: 
<http://www.unhcr.org/refworld/docid/3ae6b3314.html> [UNHCR Handbook] at para. 155; UNHCR, 
“Background Note on the Application of the Exclusion Clauses: Article 1(F) of the 1951 Convention Relating to 
the Status of Refugees” (2003) 15 Int’l J Refugee L 502 [UNHCR Background Note] at para. 39; James C. 
Hathaway, The Law of Refugee Status (Toronto: Butterworths, 1991) at 224; Guy S Goodwin-Gill & Jane 
McAdam, The Refugee in International Law 3rd Ed (New York: Oxford University Press, 2007) at 176; AH 
(Algeria) v Secretary of State for the Home Department, [2012] EWCA Civ 395 at para 33; 
Bundesverwaltunggericht (Federal Administrative Court), BVerwG 10 C 7.09, 16 February 2010 at para 47; and 
Bundesverwaltunggericht (Federal Administrative Court), BverwG 10 C 24.08, 24 November 2009 at para 41. 
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factors.”13 The objective gravity of the offence combined with personal culpability of the 

claimant must be sufficiently serious to justify exclusion from refugee protection.  As the UK 

Court of Appeal noted in AH (Algeria), defined in the refugee law context, “the crime which 

the refugee has committed must be serious enough to justify the withholding of protection he 

would otherwise enjoy as a person having a well-founded fear of persecution.”14  Ultimately 

there is consensus internationally that grave crimes ought to include only those which attract 

an appreciable number of years’ incarceration.15

C. The Canadian approach to seriousness is overbroad, unjustifiably severe, and 
results in arbitrary decision-making 

  

 
10. The approach of Canadian courts and tribunals to defining what constitutes a serious 

non-political crime has resulted in an unjustifiably expanded application of Article 1F(b) that 

does not accord with the purpose of that article and the purpose of the Refugee Convention as 

a whole. Canadian decision makers have often withheld protection from deserving claimants 

for crimes that are qualitatively less than grave.    

11. The current Canadian approach to defining what constitutes a serious non-political 

crime was set out in the Federal Court of Appeal’s decision in Jayasekara.16 Crimes 

committed outside of Canada are presumed to be serious if equivalent conduct is criminal in 

Canada and would attract a possible maximum sentence of at least ten years’ imprisonment.17

                                                           
13UNHCR Background Note, ibid at 40.  In The Law of Refugee Status (1st Ed), Professor Hathaway identifies 
that the UNHCR approach is focused on violence against persons: “UNHCR defines seriousness by reference to 
crimes which involve significant violence against persons, such as homicide, rape, child molesting, wounding, 
arson, drugs traffic, and armed robbery. These are crimes which ordinarily warrant severe punishment, thus 
making clear the Convention's commitment to the withholding of protection only from those who have 
committed truly abhorrent wrongs" (Hathaway, 1st ed, ibid, at 224). Similarly, in The Refugee in International 
Law 3rd Ed, Professor Goodwin-Gill agrees that serious non-political crimes are limited by both jurisprudence 
and commentators to those crimes that “above all, are those against physical integrity, life and liberty" 
(Goodwin-Gill, ibid at 176 

 

The presumption of seriousness applies regardless of what sentence would likely be imposed 

had the crime been committed in Canada.  After a claimant is found to have committed an 

offence that is deemed serious under the presumption, the burden then shifts to the claimant 

to rebut that presumption, with reference to factors set out in Jayasekara, namely:  “the 

14AH (Algeria), supra note 12 at para. 52, citing in support Bundesrepublik (CJEU, 2010), at [108].  
15 Hathaway, The Law of Refugee Status, 2nd Ed, supra note 9 at 1304 – 1305, citing A. Grahl-Madsen, The 
Status of Refugees in International Law (Vol. I, 1966) at 297, X & Y v. RSAA (NZHC 2007) at para. 89; S v. 
RSAA [1998] 2 NZLR 291at para. 3, and AH (Algeria) (Eng. CA, 2012) at 3486. 
16Jayasekara v Canada (MCI), 2008 FCA 404.   
17This concept was originally suggested in Chan v Canada (MCI), [2000] 4 FC 390 at para 9, and explicitly 
applied in Xie v Canada (MCI), [2004] 2 FCR 372 at para 27.  This presumption is regularly applied by the 
Immigration and Refugee Board (IRB): see e.g.  X (re), [2010] R.P.D.D. No. 254 (QL) and X (Re), [2010] 
R.P.D.D. No. 38 (QL) as two of among many examples. 
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elements of the crime, the mode of prosecution, the penalty prescribed, the facts and the 

mitigating and aggravating circumstances underlying the conviction.”18At present, there is no 

requirement that the offence be grave, or that it be particularly violent or dangerous. 

Jayasekara also clearly instructs Canadian decision makers that they are not to consider any 

factors external to the crime itself when assessing whether the presumption has been 

rebutted.19

12. The presumption of seriousness deems an overly broad range of offences as serious 

non-political crimes. Claimants have been excluded under Article 1F(b) by Canadian decision 

makers for such crimes as using a false passport,

 

20 taking bribes,21 possession of 0.9 grams of 

cocaine,22 falsifying business records,23and operation of a motor vehicle while impaired.24  

Offences also attracting a presumption of seriousness could include: concealing a navigation 

buoy, cattle theft, “committing mischief in relation to data,” wearing a face-mask during a 

crime, and “fraudulently obtaining any computer service.”25

13. In addition to excluding individuals for having committed less than grave offences, 

the Federal Court of Appeal’s creation of a rebuttable presumption does not accord with the 

purpose of Article 1F(b). In fact, it changes the focus of the inquiry from whether the person 

ought to be excluded on the basis of an analysis of all relevant facts, to whether the person 

can overcome the presumption.  As agreed on by Appellant and the Respondent, treaties must 

be interpreted with reference not only to the plain reading of the text, but also to the treaty’s 

context and the purpose.

 These examples demonstrate that 

the presumption of seriousness in the Canadian approach to Article 1F(b) casts too wide a net, 

encompassing activity that is clearly not a grave or capital offence that impacts the physical 

integrity, life or liberty of others.  

26

                                                           
18Jayasekara, supra note 16 at para 44.  The correctness of the overall structure of applying the “10 year 
maximum presumption” followed by the four Jayasekara factors was recently affirmed in Vucaj v Canada 
(MCI), 2013 FC 381 at para 28. 

 The Federal Court of Appeal’s presumption is not apparent on a 

plain reading of the Article and results in decisions that are inconsistent with its purpose.   As 

19Jayesekara, supra note 16 at 44 
20Durango v Canada (MCI), 2012 FC 1081. 
21Vlad v. Canada (MCI), 2007 FC 172. 
22Abdi (Re) (22 November 2012) Toronto TB1-10190 (R.P.D.): the claimant was excluded based on a conviction 
in the United States for possession for the purpose of distributing 0.9 grams of cocaine. 
23A.P. v. Canada (MCI) 2012 FC 494 
24X (Re), 2010 CanLII 91951 (IRB) at para. 23 
25See Criminal Code, RSC 1985, c C-46.ss 439(2), 338(2), 430(5)(a), 351(2), 160(1),  342.1(1). 
26Appellant’s factum, para. 85; Respondent’s factum, para 39. 



6 
 

 

such, the rebuttable presumption is inconsistent with these basic principles of statutory 

interpretation.   

14. Refugee claimants in Canada currently bear the burden of rebutting the presumption 

with reference to only those restricted factors listed in Jayasekara. The consideration of these 

factors is highly discretionary and is afforded deference on judicial review, resulting in the 

inconsistent interpretation of Article 1F(b) in Canada and the unpredictable application of the 

Refugee Convention. As highlighted above, there are numerous examples of arbitrary decision 

making resulting from the overly broad presumption of seriousness currently employed in 

Canadian decision-making.27

15. In addition to presumptively including as “serious” offences that are not grave, and 

facilitating arbitrary decision making, the Canadian approach unduly restricts decision makers 

from assessing a broad range of contextual factors that are relevant to a fulsome analysis of 

whether a person’s crime is so serious that they ought to be excluded from refugee protection.  

Such factors currently not open to consideration include rehabilitation, the passage of time 

since the commission of the offence and other factors taken into account by domestic criminal 

courts when determining the seriousness of a particular offence.  

 

16. Although an offence is currently presumed to be serious if it could potentially result in 

a sentence of at least ten years of incarceration, decision makers do not consider the 

punishment that Canada’s own criminal courts would likely impose on the claimant if the 

offence were committed and tried in Canada. The inability of decision makers under Article 

1F(b) to consider how Canadian criminal courts would potentially view the facts of a crime in 

terms of seriousness, aggravation and mitigation, leads, absurdly, to the exclusion of  

individuals from refugee protection who, if they were actually tried for their offences in 

Canada, would likely be dealt with leniently, summarily, or be permitted to serve their 

sentences in the community.  In this way, Canada’s interpretation of the exclusion clause 

appears incongruent with notions of serious criminal behaviour in the criminal context in 

Canada.   

                                                           
27See para. 12.  In Chaoulli v Quebec (AG), [2005] 1 S.C.R. 791 at para 130, this Court stated that, “A law is 
arbitrary where ‘it bears no relation to, or is inconsistent with, the objective that lies behind [it]’”.  In X (Re), 
2010 CanLII 91951 (IRB), an offence which attracted a sentence of 96 days was considered serious because it 
equated to an offence in Canada punishable by a maximum term of imprisonment of ten years and the claimant 
did not rebut the presumption of seriousness. 



7 
 

 

17. This disconnect is clear when exclusion and criminal decisions containing similar 

facts are contrasted.  For example, in the context of convictions for drug related offences, the 

Refugee Protection Division has excluded persons who were compelled to traffic small 

amounts of narcotics to support their drug addictions28 despite the Canadian criminal courts’ 

often lenient treatment of such offenders.29

18. Although Jayesekara requires decision makers to look at the sentence received in the 

country of the offence when examining exclusion under article 1F(b), that same decision 

suggests that factors external to the circumstances of the crime should not be considered. 

However, sentencing principles in numerous jurisdictions, including Canada,

 

30 the United 

States,31 Australia,32 and New Zealand,33 all incorporate an assessment of the circumstances 

of the offender when determining a fit sentence. In the Canadian context, for example, 

determining a fit sentence potentially involves examining the background of the offender as 

well as efforts at pro-social behaviour and rehabilitation since the commission of the 

offence.34

19. By imposing a presumption and restricting from consideration relevant contextual 

factors external to the crime in mitigation or even defence of it, decision makers are 

constrained from returning to the purpose of the Refugee Convention and Article 1F(b) to 

 

                                                           
28See for example Abdi (Re), supra note 22; Berhanu (Re) (10 August 2013) Toronto TB1-20145 (R.P.D.), the 
claimant was excluded for a conviction in the United States of delivery of cocaine in the amount of 15 to 40 
grams for which he was sentenced to three months incarceration, three years’ probation and three months in an 
in-patient treatment facility, recognizing the claimant’s motivation to deliver cocaine was not personal profit but 
rather his long term addiction to cocaine. The Refugee Board found Mr. Berhanus’s objectively lenient sentence 
to be “both lengthy and indicative of the gravity of the offence”.  
29R v Moores, [2013] NLTD(G) 10: a drug addict was convicted of possession of 7 grams of cocaine for the 
purposes of trafficking.  A sentence of six months imprisonment and eighteen months’ probation was imposed, 
in light of the small amount of narcotics sold and Ms Moore’s change in lifestyle (rehabilitation). In R v Bearns, 
(1987) 77 Nfld& PEIR 103, the Newfoundland Court of Appeal found that the range of sentence for possession 
for the purpose of trafficking small amounts of cocaine was six to thirty-six months. In R v Kukelka, 2010 
BCCA 180 at paras 23-32, the BC Court of Appeal reviewed the jurisprudence and concluded that the range of 
sentence for possession for the purpose of trafficking small amounts of heroin for an addict was 12 – 18 months. 
Even at the higher end of the range of sentences imposed for trafficking in small amounts of cocaine, the 
sentence that is likely to be imposed is far below the maximum penalty, underscoring the inability of maximum 
penalties as demonstrative of seriousness.  It is not the broad category of offences that is relevant to determining 
seriousness under Article 1F(b), but rather the particular offence and its likely punishment that will assist in 
determining its gravity.  In contrast, in R. v. Radway, [2009] S.J. No. 359 the accused, who was not an addict, 
was convicted of regularly trafficking 14 to 42 grams of cocaine for personal profit and sentenced to 18 months 
incarceration, still far below the maximum sentence possible in Canada for the offence. 
30 Criminal Code of Canada, R.S.C., 1985, c. C-46, ss. 718, 718.1, 718.2 
31 Pepper v. United States, 131 S. Ct. 1229 (2011). 
32Arie Freiberg, “Australia: Exercising Discretion in Sentencing Policy and Practice” Federal Sentencing 
Reporter, Vol. 22 No. 4, April 2010, Pages 204 - 212 
33Sentencing Act 2002, ss. 8 (New Zealand)  
34R. v. Ipeelee, 2012 SCC 13, [2012] 1 S.C.R. 433 at para 34-39; R. v. Hamilton, [2004] 72 O.R. 3rd Ed. 1 (OCA) 
at paras. 87-96  
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ensure their findings honour the fundamental principle that any limitation on the protection of 

basic human rights be as narrow as possible.  This Court has taken the approach that, just as 

decision makers should be guided by Canadian values, they must also be guided by the 

obligation to fully consider facts and factors relevant to the issue to be decided. This 

contextual approach eschews arbitrary decision making; each case must be determined on its 

own facts.35

D.  Two-step Framework 

 

20. To avoid an overly broad application of article 1F(b) that is inconsistent with the 

purpose of that article and the purpose of the Refugee Convention as a whole, as well as to 

promote a principled approach to Canadian decisions with respect to Article 1F(b), the 

following two-step framework to the determination of “serious” within Article 1F(b) is 

required: 

a. Has the claimant committed a grave offence for which an appreciable number 
of years of incarceration would likely be imposed?  

b. Is excluding the claimant for having committed a serious non-political crime 
consistent with the underlying purpose of Article 1F(b)? 

 
D.1  Has the claimant committed a grave offence for which an appreciable number of 

years of incarceration would likely be imposed?  

21. The first factor listed above requires decision makers to answer two questions. First, 

are there serious reasons for considering that the claimant has committed a sufficiently grave 

offence outside of Canada? Second, would this offence likely be punished by an appreciable 

number of years of incarceration?  

22. As a starting point, offences will not be considered sufficiently grave unless they are 

serious crimes in the country in which the offences occurred and they surpass a threshold 

(rather than a rebuttable presumption) of potentially attracting a maximum statutory 

punishment of at least ten years if prosecuted in Canada. Recognizing that this threshold, 

based on statutory maximum punishments, casts a very wide net of excludable offences, 

additional factors must be assessed including whether the offence involved substantial 

                                                           
35R. v. Boudreault, 2012 SCC 56 at para. 50 
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violence against an individual or property or significant negative consequences for the 

community.36

23. Once the threshold of gravity has been surpassed, the decision maker would then 

assess whether the offence is likely to attract a sentence of an appreciable number of years of 

incarceration.  When assessing the likely punishment that would be imposed, the decision 

maker will naturally have regard to both the gravity of the offence itself as well as the 

personal responsibility of the claimant in the commission of that offence. Decision makers 

may take guidance from the domestic criminal context and established sentencing principles 

such as proportionality and parity.

   

37 If the facts underlying the specific offence and the 

personal circumstances of the claimant would not likely attract a sentence of an appreciable 

number of years of incarceration, the offence is not sufficiently serious to meet the 

requirements of exclusion under Article 1F(b).38

D.2 Is excluding the claimant for having committed a serious non-political crime 
consistent with the underlying purpose of Article 1F(b)?  

 

24. Persons ought not be excluded from refugee protection unless their inclusion would 

bring the integrity of the refugee system into question.  Application of the exclusion 

provisions should not exceed the purpose for which they were designed. The final step 

examines whether excluding the individual from refugee protection would be consistent with 

the purpose underlying Article 1F(b), and the purpose of the Refugee Convention as a whole.  

25. This assessment focuses on circumstances external to the offence itself and the 

personal responsibility of the claimant at the time the offence was committed, but which 

would nonetheless impact the assessment of whether the individual is appropriately excluded 

from the protection offered by the Refugee Convention. It is not possible to set out an 

exhaustive list of factors that would be examined at this stage of the inquiry; however, the 

facts of the case before the Court highlights some factors that may be relevant to this portion 

of the assessment, such as rehabilitation and significant passage of time since the commission 

of the offence.  

                                                           
36As submitted in paragraph 9, grave offences, as accepted by the UNHCR, international scholars and several 
foreign jurisdictions, typically involve capital crimes and those “against physical integrity, life and liberty”. 
37R. v. Ipeelee, supra note 34 
38The two-step approach proposed by CARL is not inaccessible to decision makers in terms of its complexity. 
Exclusion decision making under the convention is necessarily complex, will require decision makers to assess 
multiple factors and frequently engage with theoretical questions. For example, decision makers examining 
matters under Article 1F(a) must engage with such complex concepts as complicity and degrees of criminal 
responsibility set out in international criminal law jurisprudence. 
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E.  Conclusion  

26. Adopting the approach set out above and limiting the offences to which Article 1F(b) 

applies in Canada to only those objectively grave offences that would attract a likely sentence 

of an appreciable number of years of incarceration brings Canada’s interpretation of Article 

1F(b) in line with the positions on this issue taken by the UNHCR, eminent scholars and 

several foreign jurisdictions.39

27. The mere existence of a ten year statutory maximum penalty is not a reliable indicator 

of the gravity of a claimant’s particular actions.

 

40 Without examination of the likely sentence 

that would be imposed, actions that attract a punishment of only a few months of 

incarceration, and therefore are not objectively grave,41

PART IV AND V– COST SUBMISSIONS AND ORDER REQUESTED 

 are presumed to be serious. 

Eliminating the rebuttable presumption based on maximum statutory penalties and focusing 

instead on the likely sentence that would be imposed for the actual criminal conduct ensures 

that claimants are not denied fundamental human rights protections based on what they could 

have done rather than what they actually did and ensures adherence to the appropriately 

cautious and restrictive interpretation of exclusion clauses under the Refugee Convention. 

Finally, requiring decision-makers to consider whether the offence is serious enough to justify 

exclusion from refugee protection ensures that the purpose of both the Refugee Convention 

and the exclusion provision are respected. 

28. CARL seeks no costs and respectfully requests that none be awarded against it. 

29. CARL respectfully requests that it be granted leave to make oral argument at the 

hearing of this appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 
 
DATED this 10th day of March, 2014. 
 
     
_________________  ___________________ ___________________ 
AVIVA BASMAN  ALYSSA MANNING BARBARA JACKMAN 

Of Counsel for the Proposed Interveners,  
Canadian Association of Refugee Lawyers  
                                                           
39See paragraph 9. 
40R. v. Ipeelee, supra note 34 at paras 34-39 
41Hathaway¸ The Law of Refugee Status, 2nd Ed, at 1304 
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PART VII – STATUTES AND REGULATIONS 

1. Immigration and Refugee Protection Act, S.C. 2001, c. 27 

36. (1) A permanent resident or a foreign 
national is inadmissible on grounds of serious 
criminality for 

(a) having been convicted in Canada of 
an offence under an Act of Parliament 
punishable by a maximum term of 
imprisonment of at least 10 years, or of 
an offence under an Act of Parliament for 
which a term of imprisonment of more 
than six months has been imposed; 

(b) having been convicted of an offence 
outside Canada that, if committed in 
Canada, would constitute an offence 
under an Act of Parliament punishable by 
a maximum term of imprisonment of at 
least 10 years; or 

(c) committing an act outside Canada that 
is an offence in the place where it was 
committed and that, if committed in 
Canada, would constitute an offence 
under an Act of Parliament punishable by 
a maximum term of imprisonment of at 
least 10 years. 

[…] 

98. A person referred to in section E or F of 
Article 1 of the Refugee Convention is not a 
Convention refugee or a person in need of 
protection. 

[…] 

100. (1) An officer shall, within three 
working days after receipt of a claim referred 
to in subsection 99(3), determine whether the 
claim is eligible to be referred to the Refugee 
Protection Division and, if it is eligible, shall 
refer the claim in accordance with the rules of 
the Board. 
[…] 

(2) The officer shall suspend consideration of 
the eligibility of the person’s claim if 

36. (1) Emportent interdiction de territoire 
pour grande criminalité les faits suivants : 

a) être déclaré coupable au Canada d’une 
infraction à une loi fédérale punissable 
d’un emprisonnement maximal d’au 
moins dix ans ou d’une infraction à une 
loi fédérale pour laquelle un 
emprisonnement de plus de six mois est 
infligé; 

b) être déclaré coupable, à l’extérieur du 
Canada, d’une infraction qui, commise au 
Canada, constituerait une infraction à une 
loi fédérale punissable d’un 
emprisonnement maximal d’au moins dix 
ans; 

c) commettre, à l’extérieur du Canada, 
une infraction qui, commise au Canada, 
constituerait une infraction à une loi 
fédérale punissable d’un emprisonnement 
maximal d’au moins dix ans. 

 

 

[…] 

98. La personne visée aux sections E ou F de 
l’article premier de la Convention sur les 
réfugiés ne peut avoir la qualité de réfugié ni 
de personne à protéger. 

[…] 

100. (1) Dans les trois jours ouvrables suivant 
la réception de la demande, l’agent statue sur 
sa recevabilité et défère, conformément aux 
règles de la Commission, celle jugée 
recevable à la Section de la protection des 
réfugiés. 

[…] 

(2) L’agent sursoit à l’étude de la recevabilité 
dans les cas suivants : 

a) le cas a déjà été déféré à la Section de 
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(a) a report has been referred for a 
determination, at an admissibility hearing, 
of whether the person is inadmissible on 
grounds of security, violating human or 
international rights, serious criminality or 
organized criminality; or 

(b) the officer considers it necessary to 
wait for a decision of a court with respect 
to a claimant who is charged with an 
offence under an Act of Parliament that is 
punishable by a maximum term of 
imprisonment of at least 10 years. 

[…] 

101. (1) A claim is ineligible to be referred to 
the Refugee Protection Division if 

[…] 

(f) the claimant has been determined to 
be inadmissible on grounds of security, 
violating human or international rights, 
serious criminality or organized 
criminality, except for persons who are 
inadmissible solely on the grounds of 
paragraph 35(1)(c). 

(2) A claim is not ineligible by reason of 
serious criminality under paragraph (1)(f) 
unless 

(a) in the case of inadmissibility by 
reason of a conviction in Canada, the 
conviction is for an offence under an Act 
of Parliament punishable by a maximum 
term of imprisonment of at least 10 
years; or 

(b) in the case of inadmissibility by 
reason of a conviction outside Canada, 
the conviction is for an offence that, if 
committed in Canada, would constitute 
an offence under an Act of Parliament 
punishable by a maximum term of 
imprisonment of at least 10 years. 

[…]  

103. (1) Proceedings of the Refugee 
Protection Division in respect of a claim for 

l’immigration pour constat d’interdiction 
de territoire pour raison de sécurité ou 
pour atteinte aux droits humains ou 
internationaux, grande criminalité ou 
criminalité organisée; 

b) il l’estime nécessaire, afin qu’il soit 
statué sur une accusation pour infraction 
à une loi fédérale punissable d’un 
emprisonnement maximal d’au moins 
dix ans. 

[…] 

  

101. (1) La demande est irrecevable dans les 
cas suivants : 

 […] 

f) prononcé d’interdiction de territoire 
pour raison de sécurité ou pour atteinte 
aux droits humains ou internationaux — 
exception faite des personnes interdites 
de territoire au seul titre de l’alinéa 
35(1)c) — , grande criminalité ou 
criminalité organisée. 

(2) L’interdiction de territoire pour grande 
criminalité visée à l’alinéa (1)f) n’emporte 
irrecevabilité de la demande que si elle a pour 
objet : 

a) une déclaration de culpabilité au 
Canada pour une infraction à une loi 
fédérale punissable d’un 
emprisonnement maximal d’au moins 
dix ans; 

 

b) une déclaration de culpabilité à 
l’extérieur du Canada pour une 
infraction qui, commise au Canada, 
constituerait une infraction à une loi 
fédérale punissable d’un 
emprisonnement maximal d’au moins 
dix ans. 

[…] 

103. (1) La Section de la protection des 
réfugiés sursoit à l’étude de la demande 
d’asile sur avis de l’agent portant que : 
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refugee protection are suspended on notice by 
an officer that 

(a) the matter has been referred to the 
Immigration Division to determine 
whether the claimant is inadmissible on 
grounds of security, violating human or 
international rights, serious criminality 
or organized criminality; or 

(b) an officer considers it necessary to 
wait for a decision of a court with respect 
to a claimant who is charged with an 
offence under an Act of Parliament that 
may be punished by a maximum term of 
imprisonment of at least 10 years. 

104. (1) An officer may, with respect to a 
claim that is before the Refugee Protection 
Division or, in the case of paragraph (d), that 
is before or has been determined by the 
Refugee Protection Division or the Refugee 
Appeal Division, give notice that an officer 
has determined that 

(a) the claim is ineligible under 
paragraphs 101(1)(a) to (e); 

(b) the claim is ineligible under 
paragraph 101(1)(f); 

(c) the claim was referred as a result of 
directly or indirectly misrepresenting or 
withholding material facts relating to a 
relevant matter and that the claim was 
not otherwise eligible to be referred to 
that Division; or 

(d) the claim is not the first claim that 
was received by an officer in respect of 
the claimant. 

(2) A notice given under the following 
provisions has the following effects: 

(a) if given under any of paragraphs 
(1)(a) to (c), it terminates pending 
proceedings in the Refugee Protection 
Division respecting the claim; and 

(b) if given under paragraph (1)(d), it 
terminates proceedings in and nullifies 
any decision of the Refugee Protection 
Division or the Refugee Appeal Division 

a) le cas a été déféré à la Section de 
l’immigration pour constat d’interdiction 
de territoire pour raison de sécurité ou 
pour atteinte aux droits humains ou 
internationaux, grande criminalité ou 
criminalité organisée; 

b) il l’estime nécessaire, afin qu’il soit 
statué sur une accusation pour infraction 
à une loi fédérale punissable d’un 
emprisonnement maximal d’au moins 
dix ans. 

 

104. (1) L’agent donne un avis portant, en ce 
qui touche une demande d’asile dont la 
Section de protection des réfugiés est saisie 
ou dans le cas visé à l’alinéa d) dont la 
Section de protection des réfugiés ou la 
Section d’appel des réfugiés sont ou ont été 
saisies, que : 

a) il y a eu constat d’irrecevabilité au 
titre des alinéas 101(1)a) à e); 

b) il y a eu constat d’irrecevabilité au 
seul titre de l’alinéa 101(1)f); 

c) la demande n’étant pas recevable par 
ailleurs, la recevabilité résulte, 
directement ou indirectement, de 
présentations erronées sur un fait 
important quant à un objet pertinent, ou 
de réticence sur ce fait; 

d) la demande n’est pas la première 
reçue par un agent. 

 

(2) L’avis a pour effet, s’il est donné au titre : 

a) des alinéas (1)a) à c), de mettre fin à 
l’affaire en cours devant la Section de 
protection des réfugiés; 

b) de l’alinéa (1)d), de mettre fin à 
l’affaire en cours et d’annuler toute 
décision ne portant pas sur la demande 
initiale. 

 

[…] 
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respecting a claim other than the first 
claim. 

[…] 

112. (1) A person in Canada, other than a 
person referred to in subsection 115(1), may, 
in accordance with the regulations, apply to 
the Minister for protection if they are subject 
to a removal order that is in force or are 
named in a certificate described in subsection 
77(1). 

 (2) Despite subsection (1), a person may not 
apply for protection if 

(a) they are the subject of an authority to 
proceed issued under section 15 of the 
Extradition Act; 

(b) they have made a claim to refugee 
protection that has been determined 
under paragraph 101(1)(e) to be 
ineligible; 

(b.1) subject to subsection (2.1), less 
than 12 months, or, in the case of a 
person who is a national of a country that 
is designated under subsection 109.1(1), 
less than 36 months, have passed since 
their claim for refugee protection was 
last rejected — unless it was deemed to 
be rejected under subsection 109(3) or 
was rejected on the basis of section E or 
F of Article 1 of the Refugee Convention 
— or determined to be withdrawn or 
abandoned by the Refugee Protection 
Division or the Refugee Appeal 
Division; 

(c) subject to subsection (2.1), less than 
12 months, or, in the case of a person 
who is a national of a country that is 
designated under subsection 109.1(1), 
less than 36 months, have passed since 
their last application for protection was 
rejected or determined to be withdrawn 
or abandoned by the Refugee Protection 
Division or the Minister. 

  
(d) [Repealed, 2012, c. 17, s. 38] 

  

 

112. (1) La personne se trouvant au Canada 
et qui n’est pas visée au paragraphe 115(1) 
peut, conformément aux règlements, 
demander la protection au ministre si elle est 
visée par une mesure de renvoi ayant pris 
effet ou nommée au certificat visé au 
paragraphe 77(1). 

 (2) Elle n’est pas admise à demander la 
protection dans les cas suivants : 

a) elle est visée par un arrêté introductif 
d’instance pris au titre de l’article 15 de la 
Loi sur l’extradition; 

b) sa demande d’asile a été jugée 
irrecevable au titre de l’alinéa 101(1)e); 

b.1) sous réserve du paragraphe (2.1), 
moins de douze mois ou, dans le cas d’un 
ressortissant d’un pays qui fait l’objet de 
la désignation visée au paragraphe 
109.1(1), moins de trente-six mois se sont 
écoulés depuis le dernier rejet de sa 
demande d’asile — sauf s’il s’agit d’un 
rejet prévu au paragraphe 109(3) ou d’un 
rejet pour un motif prévu à la section E 
ou F de l’article premier de la Convention 
— ou le dernier prononcé du désistement 
ou du retrait de la demande par la Section 
de la protection des réfugiés ou la Section 
d’appel des réfugiés; 

c) sous réserve du paragraphe (2.1), 
moins de douze mois ou, dans le cas d’un 
ressortissant d’un pays qui fait l’objet de 
la désignation visée au paragraphe 
109.1(1), moins de 36 mois se sont 
écoulés depuis le rejet de sa dernière 
demande de protection ou le prononcé du 
retrait ou du désistement de cette 
demande par la Section de la protection 
des réfugiés ou le ministre. 

d) [Abrogé, 2012, ch. 17, art. 38] 

 

 (2.1) Le ministre peut exempter de 
l’application des alinéas (2)b.1) ou c) : 

http://laws-lois.justice.gc.ca/eng/acts/E-23.01�
http://laws-lois.justice.gc.ca/fra/lois/E-23.01�
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 (2.1) The Minister may exempt from the 
application of paragraph (2)(b.1) or (c) 

(a) the nationals — or, in the case of 
persons who do not have a country of 
nationality, the former habitual residents 
— of a country; 

(b) the nationals or former habitual 
residents of a country who, before they 
left the country, lived in a given part of 
that country; and 

(c) a class of nationals or former habitual 
residents of a country. 

 (2.2) However, an exemption made under 
subsection (2.1) does not apply to persons in 
respect of whom, after the day on which the 
exemption comes into force, a decision is 
made respecting their claim for refugee 
protection by the Refugee Protection 
Division or, if an appeal is made, by the 
Refugee Appeal Division. 

 (2.3) The regulations may govern any matter 
relating to the application of subsection (2.1) 
or (2.2) and may include provisions 
establishing the criteria to be considered 
when an exemption is made. 

 (3) Refugee protection may not result from 
an application for protection if the person 

(a) is determined to be inadmissible on 
grounds of security, violating human or 
international rights or organized 
criminality; 

(b) is determined to be inadmissible on 
grounds of serious criminality with respect 
to a conviction in Canada of an offence 
under an Act of Parliament punishable by 
a maximum term of imprisonment of at 
least 10 years or with respect to a 
conviction outside Canada for an offence 
that, if committed in Canada, would 
constitute an offence under an Act of 
Parliament punishable by a maximum 
term of imprisonment of at least 10 years; 

(c) made a claim to refugee protection that 
was rejected on the basis of section F of 

a) les ressortissants d’un pays ou, dans le 
cas de personnes qui n’ont pas de 
nationalité, celles qui y avaient leur 
résidence habituelle; 

b) ceux de tels ressortissants ou personnes 
qui, avant leur départ du pays, en 
habitaient une partie donnée; 

c) toute catégorie de ressortissants ou de 
personnes visés à l’alinéa a). 

 

 (2.2) Toutefois, l’exemption ne s’applique 
pas aux personnes dont la demande d’asile a 
fait l’objet d’une décision par la Section de la 
protection des réfugiées ou, en cas d’appel, 
par la Section d’appel des réfugiés après 
l’entrée en vigueur de l’exemption. 

 (2.3) Les règlements régissent l’application 
des paragraphes (2.1) et (2.2) et prévoient 
notamment les critères à prendre en compte 
en vue de l’exemption. 

 (3) L’asile ne peut être conféré au 
demandeur dans les cas suivants : 

a) il est interdit de territoire pour raison 
de sécurité ou pour atteinte aux droits 
humains ou internationaux ou criminalité 
organisée; 

b) il est interdit de territoire pour grande 
criminalité pour déclaration de culpabilité 
au Canada pour une infraction à une loi 
fédérale punissable d’un emprisonnement 
maximal d’au moins dix ans ou pour 
toute déclaration de culpabilité à 
l’extérieur du Canada pour une infraction 
qui, commise au Canada, constituerait 
une infraction à une loi fédérale 
punissable d’un emprisonnement 
maximal d’au moins dix ans; 

c) il a été débouté de sa demande d’asile 
au titre de la section F de l’article premier 
de la Convention sur les réfugiés; 

d) il est nommé au certificat visé au 
paragraphe 77(1). 
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Article 1 of the Refugee Convention; or 

(d) is named in a certificate referred to in 
subsection 77(1). 

113. Consideration of an application for 
protection shall be as follows: 

 (a) an applicant whose claim to refugee 
protection has been rejected may present 
only new evidence that arose after the 
rejection or was not reasonably available, 
or that the applicant could not reasonably 
have been expected in the circumstances 
to have presented, at the time of the 
rejection; 

 (b) a hearing may be held if the Minister, 
on the basis of prescribed factors, is of 
the opinion that a hearing is required; 

 (c) in the case of an applicant not 
described in subsection 112(3), 
consideration shall be on the basis of 
sections 96 to 98; 

 (d) in the case of an applicant described 
in subsection 112(3) — other than one 
described in subparagraph (e)(i) or (ii) — 
consideration shall be on the basis of the 
factors set out in section 97 and 

(i) in the case of an applicant for 
protection who is inadmissible on 
grounds of serious criminality, 
whether they are a danger to the 
public in Canada, or 

(ii) in the case of any other applicant, 
whether the application should be 
refused because of the nature and 
severity of acts committed by the 
applicant or because of the danger 
that the applicant constitutes to the 
security of Canada; and 

 (e) in the case of the following applicants, 
consideration shall be on the basis of 
sections 96 to 98 and subparagraph (d)(i) 
or (ii), as the case may be: 

(i) an applicant who is determined to 
be inadmissible on grounds of serious 
criminality with respect to a 

 

 

113. Il est disposé de la demande comme il 
suit : 

 a) le demandeur d’asile débouté ne peut 
présenter que des éléments de preuve 
survenus depuis le rejet ou qui n’étaient 
alors pas normalement accessibles ou, 
s’ils l’étaient, qu’il n’était pas 
raisonnable, dans les circonstances, de 
s’attendre à ce qu’il les ait présentés au 
moment du rejet; 

 b) une audience peut être tenue si le ministre 
l’estime requis compte tenu des facteurs 
réglementaires; 

 c) s’agissant du demandeur non visé au 
paragraphe 112(3), sur la base des articles 
96 à 98; 

 d) s’agissant du demandeur visé au 
paragraphe 112(3) — sauf celui visé au 
sous-alinéa e)(i) ou (ii) —, sur la base des 
éléments mentionnés à l’article 97 et, 
d’autre part : 

(i) soit du fait que le demandeur 
interdit de territoire pour grande 
criminalité constitue un danger pour 
le public au Canada, 

(ii) soit, dans le cas de tout autre 
demandeur, du fait que la demande 
devrait être rejetée en raison de la 
nature et de la gravité de ses actes 
passés ou du danger qu’il constitue 
pour la sécurité du Canada; 

  

 e) s’agissant des demandeurs ci-après, sur 
la base des articles 96 à 98 et, selon le 
cas, du sous-alinéa d)(i) ou (ii) : 

(i) celui qui est interdit de territoire 
pour grande criminalité pour 
déclaration de culpabilité au Canada 
pour une infraction à une loi fédérale 
punissable d’un emprisonnement 
maximal d’au moins dix ans et pour 
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conviction in Canada punishable by a 
maximum term of imprisonment of at 
least 10 years for which a term of 
imprisonment of less than two years 
— or no term of imprisonment — was 
imposed, and 

(ii) an applicant who is determined to 
be inadmissible on grounds of serious 
criminality with respect to a 
conviction of an offence outside 
Canada that, if committed in Canada, 
would constitute an offence under an 
Act of Parliament punishable by a 
maximum term of imprisonment of at 
least 10 years, unless they are found 
to be a person referred to in section F 
of Article 1 of the Refugee 
Convention. 

 

laquelle soit un emprisonnement de 
moins de deux ans a été infligé, soit 
aucune peine d’emprisonnement n’a 
été imposée, 

(ii) celui qui est interdit de territoire 
pour grande criminalité pour 
déclaration de culpabilité à l’extérieur 
du Canada pour une infraction qui, 
commise au Canada, constituerait une 
infraction à une loi fédérale 
punissable d’un emprisonnement 
maximal d’au moins dix ans, sauf s’il 
a été conclu qu’il est visé à la section 
F de l’article premier de la 
Convention sur les réfugiés. 

 

 

2. Criminal Code of Canada, RSC 1985, c. C-46 
 

338. (1) Every one who, without the consent 
of the owner, 

(a) fraudulently takes, holds, keeps in his 
possession, conceals, receives, 
appropriates, purchases or sells cattle that 
are found astray, or 

(b) fraudulently, in whole or in part, 

(i) obliterates, alters or defaces a 
brand or mark on cattle, or 

(ii) makes a false or counterfeit 
brand or mark on cattle, 

is guilty of an indictable offence and liable to 
imprisonment for a term not exceeding five 
years. 

 (2) Every one who commits theft of cattle is 
guilty of an indictable offence and liable to 
imprisonment for a term not exceeding ten 
years. 

[…] 
 

338. (1) Est coupable d’un acte criminel et 
passible d’un emprisonnement maximal de 
cinq ans quiconque, sans le consentement du 
propriétaire, selon le cas : 

a) frauduleusement prend, détient, garde 
en sa possession, cache, reçoit, 
s’approprie, achète ou vend des bestiaux 
trouvés errants; 

b) frauduleusement, en totalité ou en 
partie : 

(i) soit efface, altère ou maquille une 
marque ou empreinte mise sur des 
bestiaux, 

(ii) soit met sur des bestiaux une 
empreinte ou marque fausse ou 
contrefaite. 

 (2) Quiconque commet un vol de bestiaux 
est coupable d’un acte criminel et passible 
d’un emprisonnement maximal de dix ans. 

[…] 
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342.1 (1) Every one who, fraudulently and 
without colour of right, 

(a) obtains, directly or indirectly, any 
computer service, 

(b) by means of an electro-magnetic, 
acoustic, mechanical or other device, 
intercepts or causes to be intercepted, 
directly or indirectly, any function of a 
computer system, 

(c) uses or causes to be used, directly or 
indirectly, a computer system with intent 
to commit an offence under paragraph (a) 
or (b) or an offence under section 430 in 
relation to data or a computer system, or 

(d) uses, possesses, traffics in or permits 
another person to have access to a 
computer password that would enable a 
person to commit an offence under 
paragraph (a), (b) or (c) 

is guilty of an indictable offence and liable to 
imprisonment for a term not exceeding ten 
years, or is guilty of an offence punishable on 
summary conviction. 

 
[…] 

 

 

351. (1) Every one who, without lawful 
excuse, the proof of which lies on them, has 
in their possession any instrument suitable for 
the purpose of breaking into any place, motor 
vehicle, vault or safe under circumstances 
that give rise to a reasonable inference that 
the instrument has been used or is or was 
intended to be used for such a purpose, 

(a) is guilty of an indictable offence and 
liable to imprisonment for a term not 
exceeding ten years; or 

(b) is guilty of an offence punishable on 
summary conviction. 

 (2) Every one who, with intent to commit an 

 

342.1 (1) Quiconque, frauduleusement et 
sans apparence de droit : 

a) directement ou indirectement, obtient 
des services d’ordinateur; 

b) au moyen d’un dispositif 
électromagnétique, acoustique, 
mécanique ou autre, directement ou 
indirectement, intercepte ou fait 
intercepter toute fonction d’un 
ordinateur; 

c) directement ou indirectement, utilise 
ou fait utiliser un ordinateur dans 
l’intention de commettre une infraction 
prévue à l’alinéa a) ou b) ou une 
infraction prévue à l’article 430 
concernant des données ou un 
ordinateur; 

d) a en sa possession ou utilise un mot de 
passe d’ordinateur qui permettrait la 
perpétration des infractions prévues aux 
alinéas a), b) ou c), ou en fait le trafic ou 
permet à une autre personne de l’utiliser, 

est coupable d’un acte criminel et passible 
d’un emprisonnement maximal de dix ans ou 
d’une infraction punissable sur déclaration de 
culpabilité par procédure sommaire. 

[…] 

351. (1) Quiconque, sans excuse légitime 
dont la preuve lui incombe, a en sa 
possession un instrument pouvant servir à 
pénétrer par effraction dans un endroit, un 
véhicule à moteur, une chambre-forte ou un 
coffre-fort dans des circonstances qui 
donnent raisonnablement lieu de conclure 
que l’instrument a été utilisé ou est destiné ou 
a été destiné à être utilisé à cette fin est 
coupable : 

a) soit d’un acte criminel passible d’un 
emprisonnement maximal de dix ans; 

b) soit d’une infraction punissable sur 
déclaration de culpabilité par procédure 
sommaire. 
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indictable offence, has his face masked or 
coloured or is otherwise disguised is guilty of 
an indictable offence and liable to 
imprisonment for a term not exceeding ten 
years. 

 
 
[…] 
 

430. (1) Every one commits mischief who 
wilfully 

[…] 

(5) Every one who commits mischief in 
relation to data 

(a) is guilty of an indictable offence and 
liable to imprisonment for a term not 
exceeding ten years; or 

(b) is guilty of an offence punishable on 
summary conviction. 

[…] 

439. (1) Every one who makes fast a vessel or 
boat to a signal, buoy or other sea-mark that 
is used for purposes of navigation is guilty of 
an offence punishable on summary 
conviction. 

 (2) Every one who wilfully alters, 
removes or conceals a signal, buoy or other 
sea-mark that is used for purposes of 
navigation is guilty of an indictable offence 
and liable to imprisonment for a term not 
exceeding ten years. 

 
[…] 

718. The fundamental purpose of sentencing 
is to contribute, along with crime prevention 
initiatives, to respect for the law and the 
maintenance of a just, peaceful and safe 
society by imposing just sanctions that have 
one or more of the following objectives: 

 (a) to denounce unlawful conduct; 

 (b) to deter the offender and other persons 
from committing offences; 

 (2) Est coupable d’un acte criminel et 
passible d’un emprisonnement maximal de 
dix ans quiconque, dans l’intention de 
commettre un acte criminel, a la figure 
couverte d’un masque ou enduite de couleur 
ou est autrement déguisé. 

 

[…] 

430. (1) Commet un méfait quiconque 
volontairement, selon le cas : 

[…] 

(5) Quiconque commet un méfait à l’égard de 
données est coupable : 

a) soit d’un acte criminel et passible d’un 
emprisonnement maximal de dix ans; 

b) soit d’une infraction punissable sur 
déclaration de culpabilité par procédure 
sommaire. 

[…] 

439. (1) Est coupable d’une infraction 
punissable sur déclaration de culpabilité par 
procédure sommaire quiconque amarre un 
navire ou un bateau à un signal, une bouée ou 
un autre amer servant à la navigation. 

 (2) Est coupable d’un acte criminel et 
passible d’un emprisonnement maximal de 
dix ans quiconque volontairement change, 
enlève ou cache un signal, une bouée ou un 
autre amer servant à la navigation. 

 

[…] 

718. Le prononcé des peines a pour objectif 
essentiel de contribuer, parallèlement à 
d’autres initiatives de prévention du crime, 
au respect de la loi et au maintien d’une 
société juste, paisible et sûre par l’infliction 
de sanctions justes visant un ou plusieurs des 
objectifs suivants : 

 a) dénoncer le comportement illégal; 

 b) dissuader les délinquants, et 
quiconque, de commettre des infractions; 
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 (c) to separate offenders from society, 
where necessary; 

 (d) to assist in rehabilitating offenders; 

 (e) to provide reparations for harm done 
to victims or to the community; and 

 (f) to promote a sense of responsibility in 
offenders, and acknowledgment of the 
harm done to victims and to the 
community. 

 
[…] 

718.1 A sentence must be proportionate to the 
gravity of the offence and the degree of 
responsibility of the offender. 

 

718.2 A court that imposes a sentence shall 
also take into consideration the following 
principles: 

 (a) a sentence should be increased or 
reduced to account for any relevant 
aggravating or mitigating circumstances 
relating to the offence or the offender, 
and, without limiting the generality of the 
foregoing, 

(i) evidence that the offence was 
motivated by bias, prejudice or hate 
based on race, national or ethnic 
origin, language, colour, religion, sex, 
age, mental or physical disability, 
sexual orientation, or any other 
similar factor, 

(ii) evidence that the offender, in 
committing the offence, abused the 
offender’s spouse or common-law 
partner, 

(ii.1) evidence that the offender, in 
committing the offence, abused a 
person under the age of eighteen 
years, 

(iii) evidence that the offender, in 
committing the offence, abused a 
position of trust or authority in 

 c) isoler, au besoin, les délinquants du 
reste de la société; 

 d) favoriser la réinsertion sociale des 
délinquants; 

 e) assurer la réparation des torts causés 
aux victimes ou à la collectivité; 

 f) susciter la conscience de leurs 
responsabilités chez les délinquants, 
notamment par la reconnaissance du tort 
qu’ils ont causé aux victimes et à la 
collectivité. 

[…] 

718.1 La peine est proportionnelle à la 
gravité de l’infraction et au degré de 
responsabilité du délinquant. 

718.2 Le tribunal détermine la peine à 
infliger compte tenu également des principes 
suivants : 

 a) la peine devrait être adaptée aux 
circonstances aggravantes ou atténuantes 
liées à la perpétration de l’infraction ou à 
la situation du délinquant; sont 
notamment considérées comme des 
circonstances aggravantes des éléments 
de preuve établissant : 

(i) que l’infraction est motivée par des 
préjugés ou de la haine fondés sur des 
facteurs tels que la race, l’origine 
nationale ou ethnique, la langue, la 
couleur, la religion, le sexe, l’âge, la 
déficience mentale ou physique ou 
l’orientation sexuelle, 

(ii) que l’infraction perpétrée par le 
délinquant constitue un mauvais 
traitement de son époux ou conjoint 
de fait, 

(ii.1) que l’infraction perpétrée par le 
délinquant constitue un mauvais 
traitement à l’égard d’une personne 
âgée de moins de dix-huit ans, 

(iii) que l’infraction perpétrée par le 
délinquant constitue un abus de la 
confiance de la victime ou un abus 
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relation to the victim, 

(iii.1) evidence that the offence had a 
significant impact on the victim, 
considering their age and other 
personal circumstances, including 
their health and financial situation, 

(iv) evidence that the offence was 
committed for the benefit of, at the 
direction of or in association with a 
criminal organization, or 

(v) evidence that the offence was a 
terrorism offence 

shall be deemed to be aggravating 
circumstances; 

 (b) a sentence should be similar to 
sentences imposed on similar offenders 
for similar offences committed in similar 
circumstances; 

 (c) where consecutive sentences are 
imposed, the combined sentence should 
not be unduly long or harsh; 

 (d) an offender should not be deprived of 
liberty, if less restrictive sanctions may be 
appropriate in the circumstances; and 

 (e) all available sanctions other than 
imprisonment that are reasonable in the 
circumstances should be considered for 
all offenders, with particular attention to 
the circumstances of aboriginal offenders. 

 
 
 

d’autorité à son égard, 

(iii.1) que l’infraction a eu un effet 
important sur la victime en raison de 
son âge et de tout autre élément de sa 
situation personnelle, notamment sa 
santé et sa situation financière, 

(iv) que l’infraction a été commise au 
profit ou sous la direction d’une 
organisation criminelle, ou en 
association avec elle, 

(v) que l’infraction perpétrée par le 
délinquant est une infraction de 
terrorisme; 

 b) l’harmonisation des peines, c’est-à-
dire l’infliction de peines semblables à 
celles infligées à des délinquants pour des 
infractions semblables commises dans 
des circonstances semblables; 

 c) l’obligation d’éviter l’excès de nature 
ou de durée dans l’infliction de peines 
consécutives; 

 d) l’obligation, avant d’envisager la 
privation de liberté, d’examiner la 
possibilité de sanctions moins 
contraignantes lorsque les circonstances 
le justifient; 

 e) l’examen de toutes les sanctions 
substitutives applicables qui sont 
justifiées dans les circonstances, plus 
particulièrement en ce qui concerne les 
délinquants autochtones. 
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