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PART I - OVERVIEW OF POSITION AND STATEMENT OF FACTS 

"What would I do? I'd shut it down and give the money back to the 
shareholders." 

Michael Dell, founder of Dell Computers, when asked what he would do 
if he were running Apple, then a struggling company (1997)1 

1. This case is the first in which the Competition Tribunal has considered a challenge to a 

merger brought solely on the basis that it prevents, or would likely prevent, potential future 

competition substantially. 

2. The Commissioner of Competition applied under s. 92 of the Competition Act for an 

order dissolving the acquisition by CCS Corporation (now Tervita Corporation) of Complete 

Environmental Inc. and its wholly-owned subsidiary, Babkirk Land Services Inc., from several 

individuals (the "Vendors"). In the alternative, the Commissioner asked for an order that Tervita 

divest the Babkirk assets. 

3. Tervita provides environmental waste management solutions to the oil and gas industry in 

Western Canada. Among other things, it owns and operates two hazardous waste landfills, 

known as "secure landfills," in Northeastern British Columbia ("NEBC"). 

4. In February 2010, the Vendors received a permit from the B.C. Ministry of the 

Environment to construct a secure landfill at a site in NEBC owned by Babkirk. Subsequently, 

the Vendors approached Tervita and some of its competitors about a possible acquisition. Several 

months later, Tervita acquired Complete and its subsidiary Babkirk. The parties signed a letter of 

intent in July 2010 and closed in January 2011. 

5. The Commissioner reviewed and ultimately challenged the acquisition under s. 92 of the 

Act. The Commissioner alleged that, ifit had not been acquired by Tervita, either (1) Complete 

would have entered the market for secure landfill services in NEBC and competed with Tervita's 

I CNET News, "Dell: Apple should close shop" (October 6,1997), online at http://news.cne1.com/2100-1001-
203937.html, Appellants' Book of Authorities (ABA), Tab 8 
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secure landfills in NEBC or, (2) the Vendors would have sold Complete to another company

Secure Energy Services - which would have operated Babkirk in competition with Tervita. 

6. The Tribunal rejected both of the Commissioner's theories. It found that the Vendors 

would not have opened a competing secure landfill business had they not sold Complete (or 

Babkirk) to Tervita. Instead, the Vendors would have opened a non-competing waste treatment 

("bioremediation") business, which would have included a small incidental secure landfill. The 

Tribunal concluded that this business would not have competed with Tervita in any material 

way. 

7. Despite its determination that the acquisition would have no material effect on any 

current or planned competition, the Tribunal went on to conclude that Tervita's acquisition of 

Babkirk would likely - some three years into the future - prevent competition substantially in the 

market for the supply of secure landfill services. 

8. In reaching this conclusion, the Tribunal forecast that a number of future events would 

occur: (1) the Vendors' bioremediation business would have been unprofitable and would 

ultimately have failed; (2) the Vendors would have ceased operating their bioremediation 

business by October 2012; (3) the Vendors would then have started to operate their own full 

service secure landfill; or (4) alternatively, the Vendors would have entered into a transaction to 

sell Babkirk to another, unidentified company; (5) after acquiring Babkirk, that unidentified 

company would have operated it as a secure landfill; and (6) in either case, Babkirk would have 

then been operated as a secure landfill in "direct and substantial" competition with Tervita by 

spring 2013. 

9. The Tribunal thus adopted an approach that analyzed not the merger in question, but the 

potential impact on competition of a possible future merger involving an unidentified buyer 

some three years into the future and the viability of a future business venture that had not yet 

been undertaken. In doing so, the Tribunal committed several errors of law. It misinterpreted 

s. 92, applied an incorrect legal test in its analysis of whether a substantial prevention of 

competition was likely to occur and engaged in impermissible speculation regarding future 

events. The Federal Court of Appeal failed to correct these errors. 
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10. In responding to the Commissioner's application, Tervita also raised the "efficiencies 

defence" under s. 96 of the Act. Tervita argued before the Tribunal that the efficiencies 

generated by the acquisition were greater than and offset any anti-competitive effects of the 

acquisition. The Tribunal rejected this defence. The Federal Court of Appeal upheld this 

decision. 

11. In doing so, the Court erred in two ways. First, it erred in rejecting real efficiencies, 

contrary to the provisions of the Act and the primacy that the Act gives to efficiencies. Second, it 

erred by taking an unreasonably subjective approach to the "trade off' required under s. 96. 

Rather than concluding that the Commissioner's failure to meet her burden to quantifY the 

alleged anti-competitive effects of the merger left those effects as nominal or as zero, it treated 

them as "undetermined," and then concluded that the established quantifiable efficiencies it did 

recognize did not offset those "undetermined" effects. 

Tervita and the Acquisition of Complete 

12. Tervita has operated secure landfills in NEBC since 2002, when it opened the region's 

first secure landfill. That landfill, known as "Silverberry," is located approximately 50 

kilometres northwest of Fort St. John, B.C. In 2009, Tervita opened a second secure landfill, 

known as "Northern Rockies," 20 kilometres from Fort Nelson, B.c. At the time of the hearing 

before the Tribunal, Silverberry and Northern Rockies were the only secure landfills currently 

operating in NEBC. They are sufficiently far from each other that they are not in the same 

geographic market? 

13. The Vendors owned a small, privately held, non-competing business, Complete 

Environmental Inc.3 The Vendors live and work in NEBC. They had extensive experience with 

the bioremediation 4 of oil and gas production waste in NEBC and Alberta, but no experience 

with operating a secure landfill. 

2 Tribunal Reasons, para. 15, Appellants' Record (AR), Vol. J, Tab 2, p. 7 

3 Tribunal Reasons, paras. 140-41, AR, Vol. J, Tab 2, p. 30 

4 Bioremediation is a method oftreating soil by using micro-organisms to reduce contamination. Tribunal Reasons, 
para. 42, AR, Vol. J, Tab 2, p. II 
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14. Complete operated a municipal waste business, a solid waste transfer station, and a roll-

off container rental business. Complete also owned, through Babkirk, property located at Mile 

lIS on the Alaska Highway in NEBC. 

IS. In February 2010, Babkirk received a permit from the B.C. Ministry of the Environment 

authorizing the construction of a secure landfill at the Babkirk site with a maximum permitted 

capacity of750,000 tonnes. The Babkirk site is approximately 81 kilometres from Silverberry, 

and 260 kilometres from Northern Rockies. 

16. In mid-2010, the Vendors approached Tervita about a potential acquisition. In July 2010, 

after several months of negotiations, Complete and Tervita entered into a letter of intent for the 

acquisition of Complete. The transaction closed in January 2011.5 Despite its efforts, Complete 

received no other offers. 

17. The Commissioner reviewed and ultimately challenged the acquisition in a proceeding 

before the Tribunal. Although she had the right to seek an injunction to prevent the closing of the 

acquisition, she did not do so. Instead the Commissioner sought an order under s. 92 requiring 

the parties to unwind or dissolve the transaction on the basis that it was likely to result in a 

substantial prevention of competition in the market for the disposal of solid hazardous waste 

produced at oil and gas fields in NEBC. In the alternative, she sought an order requiring Tervita 

to divest the shares or assets of Babkirk. 

18. Tervita agreed to "preserve" Babkirk pending the Commissioner's challenge; that is, to 

maintain, among other things, all permits and approvals granted to Babkirk.6 

The Tribunal's Decision 

19. The Tribunal determined that the acquisition was likely to prevent competition 

substantially in the market for secure landfill services in the relevant geographic market contrary 

to s. 92 of the Act; that the merger efficiencies claimed by Tervita did not meet the requirements 

5 Tribunal Reasons, paras. 137-41, AR, Vol. J, Tab 2, pp. 29-30 

6 Letter from William Miller (Competition Bureau) to Jay Holsten (Torys LLP) dated December 22, 2010, AR, Vol. 
II, Tab 19, pp. 147-148 
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under s. 96 of the Act; and that the appropriate remedy was a divestiture of the shares or assets of 

Babkirk.7 

Section 92 Analysis 

20. In considering whether the acquisition prevented or would likely prevent competition 

substantially, the Tribunal considered what would have occurred in July 2010 had Tervita and 

the Vendors not signed a letter of intent. The Tribunal properly considered the following two 

possibilities: 

(a) Scenario 1: sale of Complete or Babkirk by the Vendors to a competing waste 

management company, Secure Energy Services ("SES"),8 which would have 

operated Babkirk as a secure landfill; or 

(b) Scenario 2: operation by the Vendors at the Babkirk site of either (l) a 

bioremediation facility together with an incidental, half-cell secure landfill (the 

Vendors' position), or (2) a "full service secure landfill" which would have 

accepted all types of hazardous waste (the Commissioner's position).9 

21. The evidence in relation to the two scenarios included contemporaneous documents and 

the testimony of witnesses, including the president ofSES, Rene Amirault, and several of the 

individual Vendors. Each side adduced evidence as to whether bioremediation was a permissible 

and feasible waste management alternative, and therefore a rational and legitimate business· 

model in NEBC. The Commissioner and Tervita also adduced expert economic evidence on the 

competitive impact of a full service secure landfill at Babkirk. The Commissioner led evidence 

from SES to try to prove that it would have bought Complete in 2010. The Commissioner 

adduced no evidence as to a potential purchaser of Babkirk in 2013 (or at any date after 2010). 

7 Tribunal Reasons, paras. 1-10, AR, Vol. I, Tab 2, p. 6 

8 SES is a competitor of Tervita. SES, and not a customer, had made the complaint that prompted the 
Commissioner's application. 

9 Tribunal Reasons, paras. 131-32, 155-59, AR, Vol. I, Tab 2, pp. 28-29, 32-33 
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22. Scenario 1: sale to SES. Mr. Amirault testified that SES was interested in acquiring the 

Babkirk facility in July 2010. He testified that, but for the acquisition of Complete by Tervita, 

SES would have acquired the Babkirk facility and operated it as a secure landfill. 1O 

23. The Tribunal rejected Mr. Amirault's evidence. It found that SES "was not actively 

interested in a purchase [ofBabkirk] in July 2010." The Tribunal concluded that SES likely 

would not have made an acceptable offer for Complete by the end of July 2010 or at any time in 

the summer of20lOY 

24. The only other party contacted by the Vendors in 2010 was Newalta Corporation. The 

Vendors' evidence was that Newalta was not interested in purchasing Babkirk. 12 When asked 

whether he believed Newalta to be a competitor for the Babkirk assets in 2010, Mr. Amirault 

testified that he did not consider Newalta a "strong competitor." He testified that he understood 

from Newalta investors that Newalta did not "really want to own any more landfills.,,13 

25. The Tribunal therefore rejected the Commissioner's allegation that any competitor to 

Tervita would otherwise have acquired Babkirk and operated it as a secure landfill. Accordingly, 

the Tribunal rejected the allegation that the acquisition had "thwarted" an alternative sale to a 

competitor in July 2010. 

26. Scenario 2: operation by the Vendors. The Tribunal then considered whether the 

Vendors would have carried on business as a bioremediation facility or a secure landfill if they 

had not agreed to sell Complete to Tervita in July 2010.14 

27. The Tribunal accepted the Vendor's position, and found that they would have operated a 

bioremediation facility, not a secure landfill, at Babkirk.15 The Tribunal concluded that the 

10 Tribunal Reasons, paras. 144-46, AR, Vol. I, Tab 2, pp. 30-31; Witness Statement of Rene Amirault, paras. 10-22, 
AR, Vol. II, Tab 18, pp. 139-142 

11 Tribunal Reasons, paras. 150, 153-54, AR, Vol. I, Tab 2, pp. 31-32 

12 Witness Statement of Randy Wolsey, para. 47, AR, Vol. II, Tab 20, p. 155 

13 Examination of Rene Amirault by the Panel, November 22, 2011, pp. 688-89, AR, Vol. II, Tab 21, pp. 159-160 

14 Tribunal Reasons, paras. 155-96, AR, Vol. I, Tab 2, pp. 32-41 
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Babkirk facility, which it found would have opened by October 20 II, would likely have had no 

material, let alone significant, impact on pricing for secure landfill services offered by Tervita at 

Silverberry. The Tribunal therefore concluded that under the second scenario the acquisition 

would not have led to a substantial prevention of competition.16 

28. Speculation as to future events. Despite concluding that the merger would not have led 

to a substantial prevention of competition on the basis of the elimination of a competitor, the 

Tribunal then went on to consider a novel theory of liability. The Tribunal speculated about 

events that, in its view, could possibly occur in the future, disconnected from the conclusions it 

had reached about the impact of the merger in question. 

29. The Tribunal projected that the Vendors' bioremediation business would ultimately fail, 

and that, as a result of this failure, the Vendors would have either (I) entered into another 

transaction for the sale of Complete or Babkirk to a third-party purchaser (which it did not 

identify), which would have operated a full-service secure landfill, or (2) changed the business 

that they were operating and started to operate a secure landfill themselves. The Tribunal 

concluded that, whether Babkirk was sold again or operated by the Vendors, it would have 

become a "direct and serious" competitor of Silverberry by no later than spring 2013. 17 

30. The Tribunal therefore concluded that Tervita's acquisition of Complete had substantially 

prevented this potential future competition from Babkirk - either in a new incarnation or as 

operated by an unidentified hypothetical purchaser. That was the basis on which it found that it 

could, subject to the "efficiencies defence" under s. 96, make an order under s. 92 dissolving the 

acquisition. 

Section 96 Analysis 

31. Tervita argued at the hearing that even if the acquisition gave rise to a substantial 

prevention of competition, it was saved by the "efficiencies defence" under s. 96. That section 

15 Tribunal Reasons, para. 189, AR, Vol. I, Tab 2, p. 40 

16 Tribunal Reasons, paras. 200, 214, AR, Vol. I, Tab 2, pp. 41, 44 

17 Tribunal Reasons, para. 207, AR, Vol. I, Tab 2, pp. 42-43 
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provides that no order under s. 92 of the Act shall be made if the merger or proposed merger has 

brought about or is likely to bring about efficiency gains that will be greater than, and offset, the 

anti-competitive effects of any prevention of competition resulting or likely to result from the 

merger and that these efficiency gains would not likely be attained if the order were made. 18 

32. The Tribunal accepted that substantial efficiencies claimed by Tervita - one year of 

transportation efficiencies (valued at between $REDACfED and $REDACfED) and one year of market 

expansion efficiencies (valued at $REDACfED)19 - would be achieved more quickly by Tervita than 

by a purchaser operating Babkirk following an order of the Tribunal. In brief, the Tribunal 

accepted that Tervita could operate Babkirk beginning in 2012. Under an order from the 

Tribunal, by contrast, operation by a subsequent a purchaser or the Vendors would not 

commence until 2013 at the earliest. 

33. The Tribunal classified these efficiencies as "Order Implementation Efficiencies," a 

novel term not used in any prior Tribunal decisions.2o 

34. Although they represented real resource savings for Tervita's customers, the Tribunal 

determined that these Order Implementation Efficiencies should not be taken into account under 

s. 96. It reasoned that since these efficiencies would be achieved solely as a result of the timing 

ofthe Tribunal proceeding and the implementation of the Tribunal's order, and since Tervita and 

the Vendors completed the merger "after being advised that the Commissioner intended to apply 

to the Tribunal," it would be "contrary to the purposes of the Act" to take the Order 

Implementation Efficiencies into account.21 

18 Tribunal Reasons, para. 231, AR, Vol. I, Tab 2, p. 47; CampelilianAcl, RS.C. 1985, c. C-34, s. 96 

19 The transportation efficiencies were transportation cost savings that would be realized by certain Silverberry 
customers using Babkirk once it was developed. The market expansion efficiencies were cost savings and expanded 
service offerings that existing and future waste generators in the Babkirk area would gain from a new secure landfill 
at Babkirk. Tribunal Reasons, paras. 251-252, AR, Vol. I, Tab 2, p. 51 

20 Tribunal Reasons, paras. 269-270, AR, Vol. I, Tab 2, pp. 54-55 

21 Tribunal Reasons, paras. 269-270, AR, Vol. I, Tab 2, pp. 54-55 
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35. The Tribunal concluded, that the only recognizable quantitative efficiencies, were certain 

efficiencies resulting from Babkirk obtaining access to Tervita's administrative and operating 

functions, quantified at $REDACTED per year. The Tribunal refused to recognize any qualitative 

efficiencies arising from the acquisition.22 

36. The Tribunal next considered the alleged anti-competitive effects of the acquisition. The 

Tribunal recognized that the Commissioner bore a legal burden to quantify the effects of the 

merger (if any) on competition. The Tribunal concluded that the Commissioner had failed to 

meet that burden. However, the Tribunal relieved the Commissioner of the consequences of this 

failure, on the basis of its conclusion that Tervita was not prejudiced by it. The Tribunal 

determined that the merger gave rise to modest quantifiable anti-competitive effects in the 

amount of $REOACTED per year. These effects represented the estimated deadweight loss (or harm) 

to the economy that would result from customers purchasing less secure landfill services as 

prices hypothetically rose.23 

37. The Tribunal also found that the merger gave rise to three qualitative anti-competitive 

effects which, taken together, merited "substantial weight." It described the first two of these 

qualitative effects as "reduced site clean-up and the benefits that such remediation would confer 

upon area residents, wildI1fe and the overall environment," and "reduced value propositions that 

would likely otherwise emerge in the relevant market, linking prices to various new or enhanced 

services." In describing the third qualitative effect, the Tribunal stated (emphasis added): "Most 

importantly, the Merger will maintain a monopolistic structure in the relevant market. In other 

words, the Merger will not only give rise to the qualitative effects summarized immediately 

above, but it will also preclude benefits of competition that will arise in ways that will defy 

prediction.,,24 

22 Tribunal Reasons, paras. 275, 279, AR, Vol. I, Tab 2, p. 56 

23 Tribunal Reasons, paras. 285-286, 288, 303, AR, Vol. I, Tab 2, pp. 58,61 

24 Tribunal Reasons, paras. 305-307, 316-317, AR, Vol. I, Tab 2, pp. 62, 63 
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38. The Tribunal then considered whether the efficiencies that it recognized were greater 

than, and offset, the anti-competitive effects of the merger. The Tribunal stated that the term 

"offset" in s. 96 required the Tribunal to exercise its "subjective judgment.,,25 

39. Balancing the quantifiable anti"competitive effects against the quantifiable efficiencies 

that it recognized, the Tribunal concluded that Tervita had failed to demonstrate that the 

quantifiable efficiencies of the merger were greater than the quantifiable effects.26 

40. The Tribunal further found that the qualitative effects of the merger alone significantly 

outweighed both the cognizable quantitative and the cognizable qualitative efficiencies.27 

The Federal Court of Appeal's Decisiou 

41. Tervita appealed the Tribunal's decision to the Federal Court of Appeal, as of right in 

respect of the Tribunal's legal conclusions, and with leave in respect of certain of the Tribunal's 

factual findings. The decision on factual findings is not relevant to this appeal. 

Section 92 Analysis 

42. The Federal Court of Appeal accepted the Tribunal's analytic approach to s. 92, and its 

conclusion. The Court described merger review as "necessarily forward-looking," and stated that 

the Tribunal is required to "look into the future to ascertain" whether "poised entry" by a 

competitor "would have occurred within a reasonable period of time." The Court concluded that 

it was permissible for the Tribunal to speculate regarding future events even though it had 

concluded that the acquisition itself did not prevent any current or planned competition.28 

43. With respect to what constitutes a reasonable period of time over which the Tribunal was 

entitled to speculate about future events, the Court of Appeal concluded that the timeframe for 

market entry should normally fall within the parameters pertaining to the barriers to entry into 

25 Tribunal Reasons, para. 309, AR, Vol. I, Tab 2, p. 62 

26 Tribunal Reasons, para. 312, AR, Vol. I, Tab 2, p. 63 

27 Tribunal Reasons, paras. 313-316, AR, Vol. I, Tab 2, p. 63 

28 Appeal Reasons, paras. 87-88, AR, Vol. I, Tab 5, pp. 119-120 
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the market at issue. The Court went on to state that there might be situations where it would be 

appropriate to "expand the temporal analysis of poised entry beyond the temporal dimension of 

the barriers to market entry." In those cases, the Tribunal would have to justify why the entry 

remains "poised" at that later date. Finally, the Court indicated that "additional guideposts should 

not be excluded, but what these are, if any, is better left to be decided in other appropriate 

cases.,,29 

44. The Court held that because the Tribunal had concluded that the future competition from 

Babkirk, in its new incarnation or owned by an unidentified subsequent purchaser, would occur 

within the "temporal framework" of the barriers to market entry, the acquisition gave rise to a 

substantial prevention of competition. 30 

Section 96 Analysis 

45. In its s. 96 analysis, the Federal Court of Appeal failed to follow the only case to 

seriously consider the efficiencies defence, Superior Propane.3
! In that case, the Court held that 

under the Act, the statutory objective of economic efficiency is paramount.32 

46. The Court agreed with Tervita that the Tribunal had erred in its approaches to both the 

quantitative and the qualitative anti-competitive effects. 

47. The Court began its analysis by addressing the Tribunai's approach to the 

Commissioner's failure to discharge the legal burden to quantify any anti-competitive effects of 

the acquisition. The Court agreed that Tervita had been prejudiced by the Commissioner's 

failure. It further concluded that the Tribunal had erred by permitting the Commissioner to 

address the failure "through a reply report using an admittedly deficient methodology." The 

Court concluded that the "Tribunal's overall approach to the quantification of the 'deadweight 

loss' negated the Commissioner's legal burden to quantify, where possible, the anti-competitive 

29 Appeal Reasons, paras. 89-91, AR, Vol. I, Tab 5, pp. 120-121 

30 Appeal Reasons, paras. 92-94, AR, Vol. I, Tab 5, pp. 121-122 

31 Canada (Commissioner o/Competition) v. Superior Propane Inc., 2001 FCA 104, ABA, Tab 3 

32 Canada (Commissioner o/Competition) v. Superior Propane Inc., 2001 FCA 104, at para. 90, ABA, Tab 3 
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effects." Despite the conclusion that the Commissioner failed to discharge her legal burden to 

quantify the anti-competitive effects, the Court refused to ascribe no value to these effects. 

Rather, it concluded that the weight to be given to these effects was "undetermined. ,,33 

48. The Court similarly concluded that the Tribunal had erred in its treatment of qualitative 

anti-competitive effects. The Court found (I) that the first identified effect (reducing site clean

up) was not an economic effect but, to the extent it was, it had already been included in the 

consideration of the quantified effects; (2) that the remaining two effects (reduced value 

propositions and maintenance of a monopoly) were quantifiable not qualitative effects; (3) that 

the Commissioner had failed in the obligation to quantify, even roughly, these effects; and (4) 

that despite this failure, the weight to be attributed to the effects was, again, not zero but 

"undetermined. ,,34 

49. The Court then went on to consider the quantifiable efficiencies arising from the 

acquisition. It held that the substantial Order Implementation Efficiencies should not be taken 

into account, for two reasons. 

50. First, the Court accepted the Tribunal's conclusion that it would be contrary to the 

purposes ofthe Act to accept these efficiencies. Second, the Court held that because Tervita had 

not yet built the secure landfill necessary to bring about these efficiencies, they could not be 

considered in the balancing exercise required by s. 96. The Court adopted a novel interpretation 

of s. 96 in concluding "that efficiencies claimed for the period preceding the merger review 

decision must have been in fact achieved in order to be recognized ('has brought about') .... 

Gains in efficiency claimed for the period subsequent to the merger review decision must be 

likely to be achieved ('likely to bring about')" (emphasis in original).35 

51. The Court of Appeal cited no authority or academic commentary to support either of its 

two justifications for rejecting the substantial Order Implementation Efficiencies. 

33 Appeal Reasons, paras. 124-30, AR, Vol. I, Tab 5, pp. 132-135 

34 Appeal Reasons, paras. 154-61, AR, Vol. I, Tab 5, pp. 143-146 

35 Appeal Reasons, paras. 135-37, AR, Vol. I, Tab 5, pp. 136-137 
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52. The Court held that the Tribunal had committed a series of errors in relation to the offset 

analysis. It stated that the Tribunal erred "notably by accepting a defective deadweight loss 

calculation, by using an overly subjective offset methodology, by treating as qualitative effects 

certain quantitative effects which the Commissioner had failed to quantify and by referring to 

qualitative environmental effects that are not cognizable under the Competition Act.,,36 

53. Despite these errors and the prejudice suffered by Tervita as a result of the Tribunal's 

overall approach to efficiencies, the Court of Appeal rejected Tervita's efficiencies defence. The 

Court, applying its own subjective assessment, found that established quantifiable efficiencies 

(which excluded the Order Implementation Efficiencies for the reasons stated above) did not 

exceed the "undetermined" effects. The Court stated that even though no effects had been 

quantified by the Commissioner, these effects nonetheless existed and could be weighed against 

the "marginal" established overhead efficiencies. It further justified this conclusion on the basis 

that "a pre-existing monopoly ... will usually magnify the effects of a merger.,,37 

PART II - STATEMENT OF QUESTIONS IN ISSUE 

54. What is the proper legal test to determine when a merger gives rise to a substantial 

prevention of competition under s. 92 of the Act, and to what extent, if any, is the Tribunal 

permitted to consider possible future events when it finds that the merger does not remove any 

present competitive constraint from the market? 

55. Having regard to the paramountcy accorded to efficiencies by Parliament, what is the 

proper approach to the efficiencies defence under s. 96 of the Act and, in this respect: 

(a) On what basis can real, quantified efficiencies (such as the Order Implementation 

Efficiencies) be rejected? 

(b) What is the proper approach to the requirement in s. 96 that the efficiencies 

"offset" the effects of a merger? 

36 Appeal Reasons, para. 163, AR, Vol. I, Tab 5, pp. 146-147 

37 Appeal Reasons, para. 173, AR, Vol. I, Tab 5, p. 149 
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PART III - STATEMENT OF ARGUMENT 

Standard of Review 

56. The appellants submit that the Tribunal committed errors oflaw. The Tribunal's 

conclusions on questions of law attract a standard of correctness. 38 

Issne 1: Section 92 - The Proper Legal Test for Prevention of Competition 

57. This is not a case of actual competition. The parties to the acquisition did not compete 

with each other at the time of the merger. Nor did the Vendors even plan to compete. 

58. Nonetheless, the Tribunal concluded, and the Court of Appeal accepted, that Tervita's 

acquisition ofBabkirk prevented competition because competition would have emerged some 

three years into the future, either through the Vendors' business failure and reconstitution of 

Complete as a secure landfill or through the purchase of Complete by some subsequent 

unidentified third party purchaser that would then have operated a secure landfill. 

59. The Tribunal erred in its application of the legal test for a substantial prevention of 

competition. Properly interpreted, s. 92 of the Act requires that the Tribunal focus its analysis on 

the merger under review. The test is whether that merger prevents or is likely to prevent 

competition substantially, not whether some future business decision or future acquisition might 

do so. The Act does not permit the Tribunal to speculate, as it did here, about other potential 

future business or merger activity and whether that activity might have given rise to competition. 

Section 92 Requires that the Focus be on the Merger under Review 

60. No prior Canadian case law. There is "little jurisprudence in Canada addressing the 

issue of the proper legal framework which applies in a prevention of competition case." The 

Tribunal and the Court of Appeal acknowledged that no detailed analytic framework exists 

concerning the "prevention" branch of s. 92.39 The Court of Appeal noted that the Tribunal 

members themselves held "diverse views on the framework" for substantial prevention of 

38 Canada (Commissioner a/Competition) v. Superior Propane Inc., 2001 FeA 104, at para. 68, ABA, Tab 3; 
Appeal Reasons, paras. 52-58, AR, Vol. I, Tab 5, pp. 106-109 

39 Appeal Reasons, para. 23, AR, Vol. I, Tab 5, p. 96 
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competition, and that one of the judicial members of the Tribunal had written long concurring 

reasons on the framework. In its decision, the Court of Appeal purported to set out, for the first 

time, "certain guidelines [that] should be followed to ascertain an appropriate temporal 

framework for 'poised entry' in any given 'prevention' case. ,,40 

61. Statutory interpretation: The Act focuses ou the merger. The starting point in the 

development of an appropriate framework is the words of s. 92. According to the established 

approach to statutory interpretation, the words of an Act are to be read in their entire context, in 

their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the 

Act, and the intention of Parliament.41 

62. Section 92(1) provides, in relevant part: "Where, on application by the Commission, the 

Tribunal finds that a merger prevents or lessens, or is likely to prevent competition 

substantially .... " the Tribunal may, subject to sections 94 to 96, make an order. 

63. On a plain reading of s. 92, it provides that once a merger has been challenged by the 

Commissioner, it is that merger - the challenged merger - whose competitive effects the 

Tribunal must consider. The issue for the Tribunal is whether that merger prevents or is likely to 

prevent competition substantially. 

64. Statutory context. The statutory context confirms this conclusion. First, the Act treats 

mergers as "reviewable practices," under Part VIII of the Act. Before the substantial 

amendments to the Act in 1986, the parties to a merger were subject to criminal prosecution.42 

The change in treatment reflected the advice that the government received from the Economic 

Council, when the effort to modernize Canadian competition law began, that mergers should be 

dealt with through the civil law, rather than the criminal law, and should not be presumed to be 

anti-competitive. In making this recommendation the Economic Council specifically recognized 

that mergers are "plainly an area where public policy must tread warily, avoiding per se rules 

40 Appeal Reasons, para. 89, AR, Vol. J, Tab 5, p. 120 

41 ATCO Gas & Pipelines Ltd v. Alberta (Energy & Utilities Board), [2006]1 S.C.R. 140 at para. 37, citing Elmer 
A. Driedger, The Construction of Statutes, 2d ed. (Toronto: Butterworths, 1983) at p. 87, ABA, Tab 1 

42 Combines Investigation Act, R.S.C. 1985, c. C-34, s. 49, ABA, Tab 9 
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and simple a priori assumptions that'mergers are generally good or generally bad.,,43 The same 

view was expressed when the current merger review provisions were introduced in 1985. The 

sponsoring Minister's guidebook to the amendments stated that "the effects of a merger cannot 

be presumed to be either beneficial or detrimental," and that "only mergers that result in an 

unacceptable lessening of competition, and therefore harm the overall performance of the 

economy, [should] be prohibited or modified by the Competition Tribunal.,,44 The recognition in 

the Act that only anti-competitive mergers should and can be prohibited calls for a determination 

of the effects of a merger based on the merger transaction itself. 

65. Second, nothing in the Act empowers the Tribunal to consider business decisions that 

have not yet been made, or mergers that have not been challenged, let alone those that have not 

yet occurred and may never occur. Nor does the Act permit the Tribunal to disconnect its 

assessment of future competitive possibilities from the merger under review. Once the Tribunal 

has determined that the merger under review does not give rise to a substantial prevention of 

competition, it is not open to it to gaze into the future to try to predict whether other events might 

cause a substantial prevention of competition to arise on some future date in some other scenario. 

As discussed below, any other interpretation fails to provide the certainty Parliament intended 

and merging parties require as part of effective, predictable and transparent merger review. 

66. Object ofthe Act and intention of Parliament: the focus on certainty. The legislative 

history of s. 92 confirms Parliament's intention to establish a merger test that provides certainty 

to Canadian businesses. Indeed, leading up to the enactment of the Act in 1985, several proposals 

to reform the merger provisions of the predecessor act (the Combines Investigation Act) failed to 

attract consensus in large part because of concerns that they would inject "uncertainty" into 

merger review.45 In a 1981 discussion paper concerning legislative reform, the Minister of 

43 Canada, Economic Council of Canada, Interim Report on Competition Policy (Ottawa: Queen's Printer, 1969), 
p. 1\4, ABA, Tab 13 

44 Minister of Consumer and Corporate Affairs (The Honourable Michel Cote ), Competition Law Amendments: A 
Guide, December 1985, p. 15, ABA, Tab 17 

45 Minister of Consumer and Corporate Affairs, Proposalsfor Amending the Combines Investigation Act: A 
Frameworkfor Discussion (April 1981), paras. 5-6, ABA, Tab 18; Mel Cappe (Deputy Director (Economics), 
Investigation and Research Department, Consumer and Corporate Affairs), The Combines Investigation Act: 
Proposed Amendments (Bill C-29) and Update, paper presented to the Canadian Bar Association and Law Society of 
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Consumer and Corporate Affairs expressed the Government's interest in a new approach to 

merger review that would be "more concise and understandable - and hence more certain" than 

past proposals.46 In that paper, the Minister proposed market-share thresholds as one possible 

means of giving a "high degree of certainty to firms in respect of the application of the law. ,,47 

But even that approach was set aside as "not useful enough to provide certainty.,,48 

67. Of the current test, as it was proposed in substantially similar form in Bill C-29 in 1984, 

the Deputy Director (Economics) of the Investigation and Research Department stated that "the 

law should provide for a justiciable test which leaves little discretion in the hands of officials 

administering the law and provides, as much as possible, certainty to the persons subject to the 

law.,,49 Emphasizing the need for a workable, predictable test, he stated: "It is believed the 

proposed test is more precise and justiciable by the courts and will better protect the public 

interest in free and open competition. ,,50 

68. These statements were echoed by the Minister of Consumer and Corporate Affairs in the 

guidebook that accompanied the Act when it was tabled in 1985. Referring to the factors the 

Tribunal is directed to consider in applying the s. 92 test, the guidebook states: "These criteria 

have been included so that the provision will be easily justiciable and so that the business 

Upper Canada, June 9, 1984, p. 12, ABA, Tab 12; Margaret Smith, Mergers and Abuse 0/ Dominant Position: Legal 
Aspects (September 10, 1998), ABA, Tab 16. Even the proposal for the establishment of an expert tribunal (Le. what 
became the Competition Tribunal) to adjudicate merger challenges was criticized for its potential to give rise to 
"great uncertainty" in the application of the law: Minister of Consumer and Corporate Affairs, Proposals/or 
Amending the Combines Investigation Act: A Framework/or Discussion (April 1981), paras. 7, 17, ABA, Tab 18 

46 Minister of Consumer and Corporate Affairs, Proposals/or Amending the Combines Investigation Act: A 
Framework/or Discussion (April 1981), paras. 6, 9, ABA, Tab 18 

47 Ibid. at para. 20, ABA, Tab 18 

48 Mel Cappe, (Deputy Director (Economics), Investigation and Research Department, Consumer and Corporate 
Affairs), The Combines Investigation Act: Proposed Amendments (Bill C-29) and Update, presented to the Canadian 
Bar Association and Law Society of Upper Canada, June 9, 1984, p. 12, ABA, Tab 12 

49 Ibid. at p. 10, ABA, Tab 12 

so Ibid. at p. 13, ABA, Tab 12 
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community will be able to anticipate the legal status of a prospective merger to the greatest 

extent possible before the merger takes place.,,51 

69. The proper scope of the forward-looking analysis. There is an aspect of merger review 

that is properly forward-looking. In a "prevent" case, the Tribunal must essentially consider 

whether the challenged merger removed a potential likely competitor from the market. As the 

Competition Bureau's own Merger Enforcement Guidelines ("MEGs") provide, the Tribunal is 

to consider whether, absent the merger, timely entry by the "potential competitor" (the acquired 

firm) would likely occur on a sufficient scale and with sufficient scope to prevent incumbents 

from exercising market power.52 

70. If entry would not be timely or likely to occur on a sufficient scale and scope, then the 

company in question is not a "poised entrant" that could have prevented any exercise of market 

power (it is not, in other words, a potential competitor) and accordingly, the merger in question 

could not likely be the present cause of a substantial prevention of competition. 

71. The fundamental error in the decisions below is that they focus, not on the merger 

between Tervita and Complete, but rather on how competition might have developed looking 

years into the future. The merger analysis has been flipped on its head. Instead offocusing on the 

merger and whether the competition (if any) from the acquired firm would have been likely in a 

timely way, the focus is on future events that might occur, with timing and likelihood 

disconnected from any association with the acquired firm's plans or intentions or the competitive 

landscape at the time ofthe merger. Even the identity of the "potential competitor" is unknown. 

72. Focusing on the barriers to entry period rather than the merger itself invites speculation. 

Competition may increase or decrease in the future, based on unforeseen and unforeseeable 

intervening events that are independent of the challenged merger. In an article published in 

summer 2013, counsel for the Commissioner in this case acknowledged that, in a prevention of 

51 Minister of Consumer and Corporate Affairs (The Honourable Michel Cote), Competition Law Amendments: A 
Guide, December 1985, p. 16, ABA, Tab 17 

52 Competition Bureau Canada, Merger Enforcement Guidelines (2011) at 2.11, ABA, Tab 15 
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competition case, "predictive challenges" arise where markets are constantly changing. When 

can the future state ofthe market itself be accurately predicted? 

73. Indeed, the barriers to entry themselves may not be ascertainable. In their article, counsel 

for the Commissioner conceded that "[ilt may be difficult to determine barriers to entry where 

the future state of the market itself cannot be predicted." Equally, as one U.S. commentator 

succinctly stated, "the actual height of barriers to entry is quite difficult to assess."S3 

74. Furthermore, in some industries, such as mining, power generation and pipelines, a new 

entrant would take many years to effectively enter the market. Establishment of a consumer 

brand in a market can have a similar time frame. The Court of Appeal's approach raises the 

spectre of a merger review process that seeks to forecast future events years or decades into the 

future. Even counsel for the Commissioner observed (in relation to mining) that in such a case, 

"the forward-looking task will be complicated by innumerable factors that could muddy a 

twenty-five-year predictive exercise." 

u.s. Jurisprudence and Commentary Supports the Proper Interpretation of s. 92 

75. Jurisprudeuce. While this is the first case in Canada to raise in any serious way the issue 

of prevention of competition, U.S. courts have extensively considered the similar theory of 

"potential competition." This well-developed U.S. jurisprudence is relevant to the interpretation 

ofs.92. 

76. The potential competition theory has two variants: the "perceived potential competition" 

theory and the "actual potential competition" theory. The Commissioner's application in this 

case was premised on the Canadian equivalent of the actual potential competition theory. 

77. The perceived potential competition theory applies to a merger that removes a party that 

is neither a current competitor nor in the process of entering the market, but whose presence 

causes incumbents to maintain lower prices to deter the party's potential entry. (The Tribunal of 

53 Joseph P. Bauer, Government Enforcement Policy of Section 7 of the Clayton Act: Carte Blanchefor 
Conglomerate Mergers? 71 Cal. L. Rev. 348 (1983) at 366, ABA, Tab 10 
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course found in this case that at the time of the merger, Babkirk was neither a perceived nor an 

actual potential entrant into the relevant market.) 

78. In contrast, the actual potential competition theory applies to a merger between an 

incumbent and a potential entrant that is actually in the process of entering the target market, 

whether de novo or through a toehold entry (acquiring a smaller company). 

79. While the perceived potential competition theory has been accepted by the U.S. Supreme 

Court (subject to the qualification described below), the actual potential competition theory (the 

theory apparently accepted by the Tribunal here) has not. Indeed, the Supreme Court has twice 

"declined to pass on the validity" of the theory because of all of the uncertainties that it entails. 54 

80. Even on the question of perceived potential competition, the U.S. Supreme Court has 

restricted the consideration of pro-competitive effects to those whose threatened elimination has 

present, not future, effects. 55 In considering arguments based on the potential competition theory, 

it has cautioned that a challenge to a merger on this basis must deal in "probabilities," not 

"ephemeral possibilities." Similarly, the U.S. Court of Appeals for the Second Circuit has 

warned against "uncabined speculation" with respect to allegations of potential entry sometime 

in the future. 56 

81. Overall, U.S. courts have been very critical of attempts to block mergers pursuant to s. 7 

of the ClaytonAcF (the equivalent ofs. 92 of the Competition Act) based on a theory of 

prevention of competition. The U.S. courts' caution underscores the wisdom in Parliament's 

desire to ensure certainty in merger review. 

54 United States v. Marine Bancorporation, Inc., 418 U.S. 602 (1974) at 623-625,639, ABA, Tab 6; United States 
v. Falstaff Brewing Corp. 410 U.S. 526 (1973) at 537, ABA, Tab 5; see also BOC International Ltd v. Federal 
Trade Commission, 557 F.2d 24 (2d Cir. 1977) at 25, ABA, Tab 2, in which the court observed that the U.S. 
Supreme Court had "twice declined [ ... ] to pass on the validity ofthe actual potential competition theory" and 
similarly chose to "leave for another day" the issue of its validity." 

55 United States v. Marine Bancorporation, Inc., 418 U.S. 602 (1974) at 624-625, ABA, Tab 6 

" BOC International Ltd v. Federal Trade Commission, 557 F.2d 24 (2d Cir. 1977) at 29, ABA, Tab 2 

57 Clayton Act, 15 U.S.C. § 18 (2013), ABA, Tab 7 
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82. Academic criticism. Commentators in the United States have written about the actual 

potential competition theory since it was first developed in the 1950s. The majority of the 

commentary has been negative. 

83. In one of the earliest scholarly analyses of the theory, James Rahl derisively referred to 

the theory of potential competition as "[a] pseudo-potential competition idea."s8 In a later 

article, Professor John R. Carter advocated rejecting the actual potential competition theory both 

because "it is unlikely that the theory would or could be applied correctly" and applying the 

theory requires judgments that are "uncertain and speculative in nature."S9 

84. Indeed, other commentators have criticized the theory on the basis that courts would be 

required to do what the Tribunal did in the present case. Where a company may be evaluating 

entry into several markets, the court would have to put itself in the shoes of the company, and 

exercise business judgment in order to assess the viability of different options.6o The fact that one 

of the firms has not already entered the market exacerbates the problems of proof and timing.61 

The Proper Approach to "Prevention" o/Competition Cases in Canada 

85. Merger activity is important to the Canadian economy. Not only is it not per se unlawful; 

as a civil reviewable practice it cannot be presumed to be anti-competitive, and must unless the 

contrary is shown be regarded as consistent with the Act's objective of promoting economic 

efficiency and adaptability. 

86. Section 92 limits the focus of the Tribunal to the merger under review. There are sound 

policy reasons for Parliament to have chosen to limit the scope of review in this manner. Neither 

58 James A. Rahl, Applicability of the Clayton Act to Potential Competition, 12 A.B.A. Antitrust Section 128 (1958) 
at 142-143, ABA, Tab 19 ("A pseudo-potential competition idea has begun to appear as enforcement authorities 
struggle for some kind of handle with which to grasp conglomerate acquisitions.") 

59 John R. Carter, Actual Potential Entry Under Section 7 of the Clayton Act, 66 Va. L. Rev. 1485(1980) at 1507, 
1510, ABA, Tab 14 

60 Darren Bush and Salvatore Massa, Rethinking the Potential Competition Doctrine, 2004 Wis. L. Rev. 1035 (2004)· 
at 1068, ABA, Tab 11 

61 M. Sean Royall and Adam J. Di Vicenzo, Evaluating Mergers Between Potential Competitors Under the New 
Horizontal Merger Guidelines, 25 Antitrust 33 (2010) at 35, ABA, Tab 20 
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the Tribunal, nor any other party, can predict with certainty (or even on a balance of 

probabilities) how any business or a market will develop in the future. Markets fluctuate, often 

wildly. Regulatory environments tighten, often unpredictably. Technologies evolve rapidly, and 

innovations can be unpredictably successful- as Michael Dell's comments about Apple, set out 

above, attests. Market participants respond to these changes, in accordance with their own 

business imperatives. They may adapt their business plans, their capital structure or their 

corporate structure. Sometimes they fail. A competitor today is not necessarily a competitor 

tomorrow. 

87. The market for secure landfill services is no different. It is tied inextricably to the oil and 

gas market which is in turn subject to market and political forces, both domestic and global. The 

Tribunal specifically, and correctly, acknowledged that it "[could not] predict what would 

actually have happened" after July 2010. How then could the Tribunal purport to know whether 

any competitor of Tervita would have an interest in and be capable of being a vigorous and 

effective competitor at Babkirk three years following the acquisition, let alone that Tervita itself 

would continue to operate in NEBC in the same manner or at all? How could the Tribunal 

purport to know that the Vendors would have the necessary resources to operate - even if they 

were interested in operating - a secure landfill of sufficient scale and scope to compete in the 

future? How could the Tribunal know that there would even be a market three years after a 

merger? 

88. The speculative approach taken by the Tribunal and the Federal Court of Appeal leaves 

businesses in an unacceptable position - unable to predict whether a potential merger may 

contravene Canadian competition law. It requires merging parties, even where one is a non

competing business, to consider whether at some future time, in the absence of the merger, the 

assets of that non-competing business could and would be converted and redeployed into a 

competitive business that would compete in a substantial way. This is an unworkable, 

unpredictable and unreliable approach to assessing the likely competitive impacts of mergers in 

Canada. Canadian businesses cannot reasonably be expected to predict whether a lawful merger 

might become unlawful at some point in the future. Merger enforcement in Canada must be more 

certain than this. 
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89. The unworkable nature of the approach below is evident on the facts of the case. The 

Tribunal found as a fact that, at the time of the merger, (1) the Vendors had no intention of 

competing with Tervita in the secure landfill business - they wanted to operate a bioremediation 

firm - and (2) no other party was interested in acquiring Babkirk. 

90. On those facts, how could Tervita (or any party) have conducted a proper review to 

determine whether the merger was likely to prevent competition substantially? There was no 

competition from Babirk at the time and none was either intended or planned going forward. It 

also could not be said that Tervita had "scooped" an opportunity from another purchaser - the 

market was canvassed, there was no other buyer. 

91. From the Vendors' perspective, the approach adopted below is just as unworkable. Taken 

to their logical conclusion, the decisions below would deny the Vendors, faced with no other 

buyers for Babkirk, the right to sell it to Tervita, and would force them to continue to hold it. 

92. The Commissioner challenged Tervita's acquisition of Complete. The Tribunal's inquiry 

therefore ought to have been limited to whether Complete was a viable competitive entrant into 

the secure landfill market when it was acquired by Tervita. The Tribunal found that it was not. 

That should have been the end of the matter. The Tribunal erred by going on to consider the 

impact of future hypothetical scenarios beyond the merger in question. The Tribunal concluded 

that competition would have been offered by Babkirk by spring 2013, and that it was this non

merger-related and speculative competition "that was substantially prevented by the merger [of 

Tervita and Complete]." However, as described above the analytical framework of the Act calls 

for assessing the competitive effects of the merger at issue. 

93. Properly interpreted, s. 92 can provide reasonable guidance and certainty to inform 

Canadian businesses at the time they are engaging or considering engaging in merger activity 

whether their conduct could be contrary to the Act. The approach adopted by the Tribunal and 

the Federal Court of Appeal, on the other hand, would require a business to conjecture about 

future unknown market possibilities, and speculate into the myriad possible ways in which a firm 

might deploy or redeploy assets. As counsel for the Commissioner put it, "from the merging 

parties' perspective, the lesson is, just because you're not competing today, don't think that 
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you're immune from an enforcement challenge tomorrow.,,62 With respect, that is not an 

acceptable approach to merger analysis, nor one supported or required by the Act. 

94. A legal test that fails to provide the necessary guidance will deter merger activity, to the 

detriment of the Canadian economy as a whole. Predictability is of particular importance in 

potential merger transactions because most transactions are reviewed only by the Commissioner 

and only rarely reach the Tribunal.63 In this case, it would have been virtually impossible to 

predict that an acquisition that (I) did not remove a perceived constraining competitor, (2) did 

not remove an actual potential competing entrant, and (3) involved an asset that no competitor to 

Tervita wanted to buy, would be contrary to the merger provisions of the Act. 

Issue 2: Section 96 - The Proper Approach to the Efficiencies Defence 

Paramountcy of Efficiencies 

95. Section 96(1) of the Act sets out the "efficiencies defence" to an application by the 

Commissioner for an order under s. 92 in relation to a merger. It provides that the Tribunal shall 

not make an order under s. 92 if a merger has brought about or is likely to bring about gains in 

efficiency that will be greater than, and will offset, the effects of any lessening or prevention of 

competition that is likely to result from the merger, and the gains in efficiency would not likely 

be attained if the order were made. 

96. Consideration of the efficiencies defence requires the Tribunal to perform a "trade-off'-

to determine whether the efficiencies created by the merger are greater than and offset its anti

competitive effects. Where the defence is made out, the merger must be permitted regardless of 

whether it is likely to result in anti-competitive effects.64 

97. The Federal Court of Appeal analyzed the efficiencies defence in Superior Propane. 

There, the Court of Appeal held that efficiency is the "paramount objective" of the merger 

62 WeirFoulds LLP, "Canada's Federal Court of Appeal Endorses a Forward-Looking Approach to Prevention of 
Competition," March 2013, ABA, Tab 22 

63 Appeal Reasons, para. 152, AR, Vol. I, Tab 5, p. 143 

64 Canada (Commissioner a/Competition) v. Superior Propane Inc., 2001 FCA 104 at paras. 3 and 75, ABA, Tab 3 
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provisions of the Act. It stated that "section 96 gives primacy to the statutory objective of 

economic efficiency, because it provides that, if efficiency gains exceed, and offset, the effects of 

an anti-competitive merger, the merger must be permitted to proceed, even though it would 

otherwise be prohibited by section 92.,,65 

98. The Court in Superior Propane also highlighted the importance of quantifying, where 

possible, any alleged anti-competitive effect of the transaction: "[e]ffects will only be considered 

qualitatively if they cannot be quantitatively estimated." It further rejected the proposition that 

the existence of a monopoly is an anti-competitive effect to be taken into account under s. 96. 

The Court held that monopoly is a description of a market condition, not the effect of that 

condition. If monopoly is to be taken into account at all for the purposes of s. 96, it is therefore 

the effects of the monopoly that must be considered, not the existence of the monopoly per se.66 

Failure to Recognize Valid Efficiencies 

99. Affording paramountcy to the efficiency objective requires consideration of all economic 

efficiencies, however arising, that are proven on a balance of probabilities. The Federal Court of 

Appeal's rejection of the Order Implementation Efficiencies in this case conflicts with that 

requirement and represents an error of law. 

100. . The Order Implementation Efficiencies - the efficiency gains that Tervita's acquisition of 

Babkirk would have brought about but for the Commissioner's intervention - included 

substantial transportation and market expansion efficiencies (in other words, cost savings to 

Tervita's customers). Tervita would have achieved these efficiencies more quickly than a 

purchaser under a Tribunal divestiture order made sometime in the future. As found by the 

Tribunal, these efficiencies would have (1) been realized and (2) outweighed any quantified anti

competitive effects found by the Tribunal, let alone the "undetermined" amount found by the 

Federal Court of Appeal. As set out above, these efficiencies were quantified as being between 

6S Canada (Commissioner o/Competition) v. Superior Propane Inc., 2001 FCA 104 at para. 90, ABA, Tab 3 

66 Canada (Commissioner o/Competition) v. Superior Propane Inc., 2003 FCA 53 at paras. 46-51, ABA, Tab 4; 
Section 92(2) of the Act re-enforces this point; it provides that evidence of market concentration is not in itself a 
sufficient basis for a finding that a merger would prevent or substantially lessen competition. 
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$REDACTED and $REDACTED (representing one year of transportation savings) plus $REDACTED 

(representing one year of annual market expansion efficiencies). 

101. The reasoning of the Tribunal and the Court of Appeal that it would be contrary to the 

purposes of the Act to give Tervita the "benefit" of the delays caused by the Commissioner's 

intervention makes no legal or economic sense. Accepting that, as found by the Tribunal, 

Babkirk would have competed with Tervita as of2013, substantial real, resource savings would 

have been achieved for the Canadian economy had the merger proceeded and Tervita operated 

Babkirk. 

102. Far from being "contrary to the purposes of the Act," the inclusion of the Order 

Implementation Efficiencies is consistent with the Act and with s. 96 in particular. A merger is 

not prohibited until there is an order of the Tribunal. The Commissioner may seek to enjoin a 

merger. She chose not to do so here. It is an error of law to penalize Tervita for being the subject 

of a challenge under the civil merger provisions of the Act by excluding real efficiencies. 

103. The second rationale advanced by the Federal Court of Appeal for excluding the Order 

Implementation Efficiencies - that Tervita had not actually constructed a landfill at the Babkirk 

site prior to the merger review - also fails to withstand scrutiny. The Tribunal did not justify its 

conclusion on this basis; indeed, it found that Tervita would have opened a landfill but for the 

Commissioner's challenge. But Tervita could not have constructed the landfill it wanted; its 

commitment to the Commissioner to preserve the Babkirk assets pending the proceeding under 

the Act precluded it from obtaining the changes to the permit necessary for it to do SO.67 

104. The Court of Appeal held that the date of the "merger review decision" determined 

whether efficiencies had to have been realized or merely be likely to arise in order to be counted. 

What the Court of Appeal meant by the "merger review decision" is unclear. The Act includes 

no such concept. Is it the time of the Commissioner's review of the merger, the commencement 

of the application under s. 92, the hearing date of the application, the date of the Tribunal's 

67 Testimony of Richard Lane, Transcript ofproceedings, p. 1346, AR, Vol. II, Tab 22, p. 162 
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decision, the date of an appellate decision or some other date? Also unclear is why the Court 

fixated on that date at all. 

105. On a plain reading, s. 96(1) provides that all efficiencies that have been brought about or 

that are likely to be brought about by a merger are to be considered in the offset analysis. The 

provision does not distinguish between efficiencies occurring before the merger review and those 

occurring after. The sole restriction is to efficiencies that "would not likely be attained if the 

order were made." 

106. There are significant practical consequences to the restrictions on efficiencies imposed by 

the Court of Appeal. Most significantly, the Court's interpretation ofs. 96 creates perverse 

incentives. It implies that merging parties should immediately take steps to realize any potential 

efficiencies arising from the merger, and do so without any certainty as to whether the 

Commissioner will seek, or the Tribunal will later require, a divestiture of the merged assets or a 

dissolution of the transaction. The alternative is to risk the exclusion ofthose efficiencies as part 

of the offset analysis if the merger is challenged. In addition, these incentives would frustrate the 

Commissioner's practice in merger review to ask that merging parties voluntarily preserve or 

"hold separate" acquired assets pending a Tribunal decision. Merging parties would now be 

incentivized to "scramble the egg" as quickly as possible. This would both hinder review and 

promote additional litigation in the form of applications for injunctions. 

107. The Court of Appeal's reasoning is inconsistent with the paramountcy that Parliament has 

given to the statutory objective of economic efficiency. It disregards real, resource-saving 

efficiencies from which Tervita's customers (the same customers who would suffer the 

"deadweight loss" ) would have benefitted, but for the Commissioner's intervention. It punishes 

Tervita, and would punish any respondent in a merger case, for merely being the subject of a 

challenge by the Commissioner. As discussed above, a merger is a reviewable practice that is not 

prohibited until there is an order of the Tribunal. Far from being "contrary to the purposes of the 

Act," the inclusion of the Order Implementation Efficiencies is consistent with the Act and with 

s. 96 in particular. 
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Subjective Approach to the "Offset" Analysis 

108. It is also not open to the Tribunal, under the offset analysis, to tip the scale in favour of 

anti-competitive effects on the basis of an entirely subjective assessment of the effects ofa 

transaction and the efficiencies arising from it. The analysis must be objectively reasonable. 

Otherwise, the scope and application of s. 96 would lack predictability for Canadian businesses. 

It would be arbitrary.68 

109. The Court of Appeal purported to reject the Tribunal's purely subjective approach to the 

offset analysis. In rejecting each of the qualitative effects relied upon by the Tribunal, the Court 

appeared to recognize the importance of quantification. It stated that "a quantitative effect which 

has not in fact been quantified should not be considered as a qualitative effect since that may 

lead the Tribunal into a sUbjective overstatement ofthe weight the effect should be accorded in 

the offset balancing exercised required under section 96.,,69 

110. Ultimately, however, the approach that the Court of Appeal took to the offset analysis 

was every bit as subjective as the approach taken by the Tribunal. As a consequence of the 

Commissioner's failure to discharge her legal burden, no quantified anti-competitive effects of 

the acquisition were established. This should have led the Court to fix the effects at zero or, at 

most, at a nominal value. In civil proceedings where the applicant fails, as here, to discharge its 

burden of proof as to damages (in competition law terms, effects), the law is clear. In tort, the 

plaintiff s claim is dismissed where damage is an element of the cause of action. Where damage 

is not an element of the cause of action, as in torts that are "actionable per se," and the plaintiff 

establishes the tort but fails to establish a loss caused by the tort, only nominal damages are 

awarded - traditionally $1. Similarly, in contract, only nominal damages are awarded where the 

plaintiff establishes a breach of contract but fails to quantify a loss.70 

68 Canada (Commissioner o/Competition) v. Superior Propane Inc., 2001 FCA 104 at para. 31, ABA, Tab 3 

69 Appeal Reasons, para. 158, AR, Vol. 5, Tab 5, p. 145 

70 Stephen M. Waddams, The Law 0/ Damages, loose leaf edition (Toronto: Canada Law Book, 2012) at paras. 
10.10 to 10.30, ABA, Tab 21 
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111. But here, the Court assigned a weight of "undetermined" to the effects of the acquisition 

that the Commissioner failed to quantify. It then purported to offset these "undetermined" effects 

against real, quantified annual efficiency gains (excluding the Order Implementation 

Efficiencies). It resolved the offset analysis in favour of the former by using descriptive words 

("marginal" and "insignificant") in the absence of any supporting data. This is not an objective 

approach; it is subjective and impenetrable. 

112. The Court of Appeal did refer, indirectly, to the Tribunal's finding that competition 

would lead to a price decrease of 10 percent.7! But that reference does not make the analysis any 

less subjective. Where, as here, the effect of that price decrease has not been quantified in dollar 

terms, the decrease in percentage terms is meaningless because there is no information as to the 

magnitude of the number to which the percentage applies. It is the quantum of the effect in 

absolute terms that matters. Even a price decrease that is large in percentage terms can result in a 

"marginal" effect when applied to a limited number of transactions or to transactions of limited 

size. The 10 percent price decrease also underpinned the Commissioner's calculation of 

deadweight loss, which the Court had already rejected as based on an erroneous methodology.72 

113. The best example of the Court of Appeal's flawed approach, its inherent subjectivity and 

its conflict with Superior Propane, is the Court's treatment of monopoly. The Court rejected the 

Tribunal's reliance on monopoly as a qualitative effect. It purported to recognize that monopoly 

is not an effect per se and that inclusion could lead to double-counting. But only a few 

paragraphs later, the Court nonetheless buttressed its conclusion as to the offset analysis by 

stating, "Moreover, a pre-existing monopoly, such as is the case here, will usually magnify the 

anti-competitive effects of a merger.,,73 

114. Had the Court taken an objective approach the result would have been obvious: the 

efficiencies arising from acquisition were greater than and offset the anti-competitive effects. 

71 Appeal Reasons, para. 167, AR, Vol. I, Tab 5, pp. 147-148 

72 Appeal Reasons, paras. 123-125, AR, Vol. I, Tab 5, pp. 132-133 

73 Appeal Reasons, paras. 159-161 and 173, AR, Vol. I, Tab 5, pp. 145-146, 149 
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115. There are sound policy reasons for favouring quantification in the offset analysis and for 

disregarding an approach that places any weight on non-quantified effects. An objective 

approach, one that stresses quantification, allows the merging parties and the Commissioner to 

predict more readily the impacts of a merger, discourages the use of arbitrary judgment and 

promotes certainty in the business community and the community at large. Practically, if the 

defence is not available when no anti-competitive effects have been quantified and no qualitative 

effects even identified, when will it ever be available? 

116. The Federal Court of Appeal's decision provides none ofthe certainty that businesses and 

the Commissioner require to consider whether to proceed with a merger and to conduct a proper 

merger review. The decision conflicts with the Court's own earlier decision in Superior Propane. 

This Court should provide that certainty by restoring the quantitative approach that the Act 

requires. 

PART IV - COSTS 

117. The appellants seek their costs of this appeal and of the application and the appeal below. 

PART V - ORDER SOUGHT 

118. The appellants seek an order allowing the appeal, setting aside the divestiture order oftbe 

Tribunal, dismissing the Commissioner's application, and granting them their costs. In the 

alternative, this Court should remand the case to the Tribunal to reconsider the application 

having regard to the reasons of this Court, and award the appellants their costs. 

November 21,2013 ALL OF WHICH IS RESPECTFULLY SUBMITTED 

John B. Laskin 
Linda M. Plumpton 
Dany H. Assaf 
Crawford G. Smith 

Counsel for the Appellants 
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Competition Act, R.S.C. 1985, c. C-34 

92. (1) Where, on application by the 
Commissioner, the Tribunal finds that a merger or 
proposed merger prevents or lessens, or is likely to 
prevent or lessen, competition substantially 

(a) in a trade, industry or profession, 

(b) among the sources from which a trade, 
industry or profession obtains a product, 

(c) among the outlets through which a trade, 
industry or profession disposes of a product, or 

(d) otherwise than as described in paragraphs 
(a) to (c), 

the Tribunal may, subject to sections 94 to 96, 

(e) in the case of a completed merger, order 
any party to the merger or any other person 

(i) to dissolve the merger in such manner as 
the Tribunal directs, 

(ii) to dispose of assets or shares 
designated by the Tribunal in such manner 
as the Tribunal directs, or 

(iii) in addition to or in lieu of the action 
referred to in subparagraph (i) or (ii), with 
the consent oftlie person against whom the 
order is directed and the Commissioner, to 
take any other action, or 

(f) in the case of a proposed merger, make an 
order directed against any party to the proposed 
merger or any other person 

(i) ordering the person against whom the 
order is directed not to proceed with the 
merger, 

(ii) ordering the person against whom the 
order is directed not to proceed with a part 
of the merger, or 

(iii) in addition to or in lieu of the order 
referred to in subparagraph (ii), either or 
both 

(A) prohibiting the person against 
whom the order is directed, should the 
merger or part thereof be completed, 
from doing any act or thing the 
prohibition of which the Tribunal 

92. (1) Dans Ies cas ou, a Ia suite d'une demande 
du commissaire, Ie Tribunal conclut qu'un 
fusionnement realise ou propose empeche ou 
diminue sensiblement Ia concurrence, ou aura 
vraisemblablement cet effet : 

a) dans un commerce, une industrie ou une 
profession; 

b) entre Ies sources d'approvisionnement 
aupres desquelles un commerce, une industrie 
ou une profession se procure un produit; 

c) entre Ies debouches par l' interrnediaire 
desquels un commerce, une industrie ou une 
profession ecoule un produit; 

d) autrement que selon ce qui est prevu aux 
alineas a) a c), 

Ie Tribunal peut, sous reserve des articles 94 it 

96 : 

e) dans Ie cas d'un fusionnement realise, rendre 
une ordonnance enjoignant it toute personne, 
que celle-ci soit partie au fusionnement ou non 

(i) de Ie dissoudre, conformement it ses 
directives, , 

(ii) de se departir, selon Ies modalites qu'il 
indique, des elements d'actif et des actions 
qu'il indique, 

(iii) en sus ou au lieu des mesures prevues 
au sous-alinea (i) ou (ii), de prendre toute 
autre mesure, it condition que Ia personne 
contre qui l' ordonnance est rendue et Ie 
commissaire souscrivent a cette mesure; 

f) dans Ie cas d'un fusionnement propose, 
rendre, contre toute personne, que celle-ci soit 
partie au fusionnement propose ou non, une 
ordonnance enjoignant : 

(i) it Ia personne contre Iaquelle 
l' ordonnance est rendue de ne pas proceder 
au fusionnement, 

(ii) it Ia personne contre Iaquelle 
I'ordonnance est rendue de ne pas proceder 
it une partie du fusionnement, 
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determines to be necessary to ensure 
that the merger or part thereof does 
not prevent or lessen competition 
substantially, or 

(B) with the consent of the person 
against whom the order is directed 
and the Commissioner, ordering the 
person to take any other action. 

(2) For the purpose of this section, the Tribunal 
shall not find that a merger or proposed merger 
prevents or lessens, or is likely to prevent or lessen, 
competition substantially solely on the basis of 
evidence of concentration or market share. 

96. (1) The Tribunal shall not make an order under 
section 92 if it finds that the merger or proposed 
merger in respect of which the application is made 
has brought about or is likely to bring about gains 
in efficiency that will be greater than, and will 
offset, the effects of any prevention or lessening of 
competition that will result or is likely to result 
from the merger or proposed merger and that the 
gains in efficiency would not likely be attained if 
the order were made. 

(2) In considering whether a merger or proposed 
merger is likely to bring about gains in efficiency 
described in subsection (1), the Tribunal shall 
consider whether such gains will result in 

(a) a significant increase in the real value of 
exports; or 

(b) a significant substitution of domestic 
products for imported products. 

(iii) en sus ou au lieu de l' ordonnance 
prevue au sous-alinea (ii), cumulativement 
au non: 

(A) it la personne qui, fait l'objet de 
I'ordonnance, de s'abstenir, si Ie 
fusionnement etait eventuellement 
complete en tout ou en partie, de faire 
quoi que ce soit dont I'interdiction est, 
selon ce que conclut Ie Tribunal, 
necessaire pour que Ie fusionnement, 
meme partiel, n'empeche ni ne 
diminue sensiblement la concurrence, 

(B) it la personne qui fait I'objet de 
I'ordonnance de prendre toute autre 
mesure it condition que Ie 
commissaire et cette personne y 
souscrivent. 

(2) Pour I'application du present article, Ie 
Tribunal ne conclut pas qu'un fusionnement, 
realise ou propose, empeche ou diminue 
sensiblement la concurrence, ou qu'il aura 
vraisemblablement cet effet, en raison seulement de 
la concentration ou de la part du marche. 

96. (1) Le Tribunal ne rend pas I'ordonnance 
prevue it l'article 92 dans les cas ou il conclut que 
Ie fusionnement, realise ou propose, qui fait I'objet 
de la demande a eu pour effet ou aura 
vraisemblablement pour effet d' entralner des gains 
en efficience, que ces gains surpasseront et 
neutraliseront les effets de I' empechement ou de la 
diminution de la concurrence qui resulteront ou 
resulteront vraisemblablement du fusionnement 
realise ou propose et que ces gains ne seraient 
vraisemblablement pas realises si I'ordonnance 
etait rendue. 

(2) Dans l' etude de la question de savoir si un 
fusionnement, realise ou propose, entralnera 
vraisemblablement les gains en efficience vises au 
paragraphe (1), Ie Tribunal evalue si ces gains se 
traduiront : 

a) soit en une augmentation relativement 
importante de la valeur reelle des exportations; 

b) soit en une substitution relativement 
importante de produits nationaux it des produits 
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(3) For the purposes ofthis section, the Tribunal 
shall not find that a merger or proposed merger has 
brought about or is likely to bring about gains in 
efficiency by reason only of a redistribution of 
income between two or more persons. 

etrangers. 

(3) Pour l'application du present article, Ie 
Tribunal ne conclut pas, en raison seulement d'une 
redistribution de revenu entre plusieurs personnes, 
qu'un fusionnement realise ou propose a entraine 
ou entrainera vraisemblablement des gains en 
efficience. 
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