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PART I: OVERVIEW & FACTS 

A. Overview 

I. The question at the heart of this appeal is whether s. 117 of the Immigration and Refugee 

Protection Actl is unconstitutionally overbroad in violation of section 7 of the Canadian 

Charter of Rights and Freedoms? 

2. Section 117 of the IRP A prohibits organizing entry into Canada of anyone who does not 

have the required documents. Given the very broad wording of the section, anyone who 

assists a refugee to arrive in Canada, even if it is to make a claim at a port of entry, faces 

the potential of criminal charges under the section. 

3. Under s.133 of the IRPA, a refugee who arrives at a port of entry to make a claim would 

be protected from prosecution for not having the required documents. However, if a 

refugee parent brings their child with them when fleeing persecution and comes to 

Canada, the parent could face prosecution under the broad wording of s.117. 

4. The objective of the legislature in enacting s.117 was not to target refugee families 

arriving to make claims in Canada or others involved in assisting refugees to flee 

persecution. However, the section has been drafted in a overly broad marmer and as a 

result carmot withstand constitutional scrutiny. 

B. Facts 

5. On October 17, 2009, Canadian authorities intercepted a freight ship, the MV Ocean 

Lady, off of the coast of Vancouver Island, British Columbia. The vessel was carrying 76 

Sri Lankan Tamil asylum-seekers, all of whom initiated refugee claims upon arrival in 

1 Immigration and Refugee Protection Act, S.C. 2001, c. 27 [IRPA]. 

2 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act. 1982, being Schedule B to the Canada 
Act 1982 (UK), 1982, c. II [Charter]. 
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Canada. Among the 76 asylum-seekers were the four Appellants. The Appellants were 

alleged to be the vessel's crew and to be involved in organizing the voyage. 

6. The Appellant was charged with organizing the entry into Canada of a group of ten or 

more individuals without the required documentation, contrary to s. 117 of the IRP A. 

The matter proceeded by way of direct indictment dated June 7, 2011. 

7. The Appellant filed a constitutional challenge seeking a declaration that s. 117 of the 

IRP A was inconsistent with s. 7 of the Charter based on the doctrines of vagueness and 

overbreadth, and was thus of no force and effect. 

8. The defence tendered viva voce expert evidence from Professor Catherine Dauvergne on 

refugee law and policy in Canada. The Crown presented viva voce evidence from Yvon 

Dandurand, an expert on human smuggling. 

9. The parties also adduced extensive documentary evidence relevant to the immigration 

and refugee context of the case and to Canadian and international responses to human 

smuggling. 

C. Decision of the Trial Court 

10. The Crown and experts before the trial judge all agreed that the objective of the 

legislation was to combat human smuggling and that a refugee assisting a family member 

to arrive should not face prosecution under the section. 

11. The trial judge found that the section was broader than necessary to achieve the 

legislature's objective and therefore found the section to be of no force or effect. 

D. Decision ofthe Court of Appeal 

12. Before the Court of Appeal, the Crown substantially changed its position and argued that 

the objective of the legislation was much broader than combatting human smuggling. The 
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objective was broad enough to include prosecution of a refugee parent arriving at a port 

of entry with their child, although there appear to have been no actual prosecutions in 

such circumstances. 

13. The Court of Appeal, giving no deference to the trial judge's findings, accepted the 

Crown's newly formulated position on the objective of the legislation. The Court of 

Appeal found that although the breadth of the section would render prosecution 

"unpalatable" in many situations, that the trial judge's conclusion on overbreadth should 

be overturned. 

PART II: QUESTIONS IN ISSUE 

14. The overarching question in this appeal is whether section 117 of the Immigration and 

Refugee Protection Act violates section 7 of the Charter of Rights and Freedoms because 

it is overbroad. 

PART III: STATEMENT OF ARGUMENT 

A. Introduction 

15. The offence set out in s. 117(1) of the Immigration and Refugee Protection Aer, found 

under the heading "Human Smuggling and Trafficking" read as follows atthe time of the 

alleged offences in the case at bar: 

No person shall knowingly organize, induce, aid or abet the coming into 
Canada of one or more persons who are not in possession of a visa, 
passport or other document required by this Act. 

16. The trial judge found that section 117 of the IRP A is overbroad, in contravention of s. 7 

of the Charter and cannot be saved by s. 1. The trial judge's decision should not have 

been overturned by the Court of Appeal and ought to be restored by this Court. 

3 IRPA• supra note 1. 
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17. The following sections will begin by reviewing the foundations for the doctrine of 

overbreadth established in R. v. Heywooct and setting out the relevant criteria to be 

assessed. As the engagement of s.7 does not appear to be at issue, the appellant's 

argument will focus on the three stage analysis set out in R. v. Khawaja5 for whether a 

law is constitutionally overbroad: 

(l) examine the scope of the law; 
(2) determine the objective of the law; 
(3) ask whether the means selected by the law are broader than 
necessary to achieve the state objective and whether the impact of the 
law is grossly disproportionate to that objective. 

18. The final sections will set out why an overbroad criminal law cannot be saved by 

prosecutorial discretion or under s.l ofthe Charter before addressing potential remedies. 

B. Overbreadth as a violation ofs.7 ofthe Charter 

19. Section 7 of the Charter guarantees that "everyone has the right to life, liberty and 

security of the person and the right not to be deprived thereof except in accordance with 

the principles of fundamental justice.,,6 It is a principle of fundamental justice that 

legislation not be overbroad.7 

20. The test for determining whether a proVISiOn is constitutionally overbroad was 

established by this Court in Heywood. 8 The first step is to determine whether the 

impugned provision infringes life, liberty or security of the person. This step is not at 

issue in the case at bar as there is no dispute anyone charged with a criminal offence 

faces a potential deprivation of liberty and security of the person sufficient to engage s. 7 

4 R. v. Heywood, [1994]3 SCR 761 [Heywood]. 

5 R. v. Khawaja, 2012 SCC 69, [2012]3 S.C.R. 555 [Khowaja] at para. 40. 

6 Charter, supra note 2. 

7 Canada (A.G.) v. Bedford, 2013 SCC 72, [2013]3 S.C.R. 1101 [Bedford] at para. 117; Khowaja, supra note 5 at 
para. 35. 

8 Heywood, supra note 4 at 792-93. 
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of the Charter. This Court has made it clear that anyone who is physically present in 

Canada is entitled to protection under s. 7 of the Charter. 9 

21. The second step of the overbreadth analysis is to determine whether the limitation on s.7 

rights inherent in the threat of criminal sanctions is unnecessarily broad, in that it goes 

beyond what is needed to accomplish the governmental objective. As explained in 

Heywood: 

If the State, in pursuing a legitimate objective, uses means which are 
broader than is necessary to accomplish that objective, the principles of 
fundamental justice will be violated because the individual's rights will 
have been limited for no reason. 10 

22. Chief Justice McLachlin, writing for the Court in Canada (A.G.) v. BedJord,Il described 

overbreadth as follows: 

Overbreadth deals with a law that is so broad in scope that it includes 
some conduct that bears no relation to its purpose. In this sense, the law 
is arbitrary in part. At its core, overbreadth addresses the situation 
where there is no rational connection between the purposes of the law 
and some, but not all, of its impacts. 

[117] Moving forward, however, it may be helpful to think of 
overbreadth as a distinct principle of fundamental justice related to 
arbitrariness, in that the question for both is whether there is no 
connection between the effects of a law and its objective. Overbreadth 
simply allows the court to recognize that the lack of connection arises in 
a law that goes too far by sweeping conduct into its ambit that bears no 
relation to its objective. [emphasis in original] 

23. The problem with an overbroad offence lies not only in prosecutions that are actually 

initiated by the Crown, but also in the threat of sanctions that is inherent in the 

9 Singh v. Canada Minister of Employment and Immigration, [1985]1 SCR 177 [Singh] at para. 35. 

10 Heywood, supra note 4 at 764. 

11 Bedford, supra note 7 at para. 112. 
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criminalization of conduct. A person should know in advance whether their actions are 

criminal and be able to make an informed choice before engaging in the conduct in 

question. 

24. The chilling effect created by the uncertainty over the potential scope of a criminal 

offence was discussed by the majority of this Court in R. v. Zundel as follows: 12 

Section 181 can be used to inhibit statements which society considers 
should be inhibited, like those which denigrate vulnerable groups. Its 
danger, however, lies in the fact that by its broad reach it criminalizes a 
vast penumbra of other statements merely because they might be 
thought to constitute a mischief to some public interest, however 
successive prosecutors and courts may wish to define these terms. The 
danger is magnified because the prohibition affects not only those 
caught and prosecuted. but those who may refrain from saying what 
they would like to because of the fear that they will be caught. Thus 
worthy minority groups or individuals may be inhibited from saying 
what they desire to say for fear that they might be prosecuted. 
[emphasis added] 

Use of Reasonable Hypotheticals 

25. In determining whether a given piece oflegislation is overly broad in its application and 

therefore contrary to the principles of fundamental justice it is often helpful to consider 

reasonable hypothetical applications of the legislation. The legitimacy of this approach 

was explained by this Court in Heywood: 

This Court has approved the use of reasonable hypotheses in 
determining whether legislation violates s. 12 of the Charter: R. v. 
Smith, [1987]1 S.C.R. 1045; R. v. Goltz, [1991] 3 S.C.R. 485. I think 
the same process may properly be undertaken in determining the 
constitutionality of s. 179(1 )(b). The effect of the section is that it could 
be applied to a man convicted at age 18 of sexual assault of an adult 
woman who was known to him in a situation aggravated by his 
consumption of alcohol. Even if that man never committed another 
offence, and was not considered to be a danger to children, at the age of 
65 he would still be banned from attending, for all but the shortest 
length of time, a public park anywhere in Canada. The limitation on 

12 R. v. Zundel, [1992]2 S.C.R. 731 [Zundel] at771-772. 
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liberty in s. 179(1)(b) is simply much broader than is necessary to 
accomplish its laudable objective of protecting children from becoming 
victims of sexual offences.13 

26. The Canadian approach to the use of reasonable hypotheticals was reiterated by this 

Court in Ontario v. Canadian Pacific Ltd.: 

The traditional hostility of the American courts to the use of 
hypothetical fact scenarios in constitutional adjudication has not been 
shared by this Court. In R. v. Smith, 1987 CanLII 64 (SCC), [1987] 1 
S.C.R. 1045, and R. v. Goltz, 1991 CanLII 51 (SCC), [1991] 3 S.C.R. 
485, this Court approved the use of reasonable hypotheses in assessing 
legislation under s. 12 of the Charter. Moreover, in R. v. Heywood, 
1994 CanLII 34 (SCC), [1994] 3 S.C.R. 761, Cory J. held that a court 
could have resort to reasonable fact scenarios other than that of the 
particular appellant where overbreadth is alleged under s. 7. 14 

27. As this Court pointed out in Bedford, even if just one person were affected by the 

overbreadth of an offence provision, it would be sufficient to establish a breach of section 

7.15 The question "is whether anyone's life, liberty or security of the person has been 

denied by a law that is inherently bad." Given the impact on those threatened by criminal 

sanctions even if they are never charged, the consideration of hypotheticals continues to 

be a reasonable approach in assessing whether a section is overbroad. 

C. Scope of the Provision 

28. There is no dispute that the scope of s. 117 is broad. 16 While s. 117 is found within the 

IRPA directly under the subheading "Human Smuggling and Trafficking", the section 

itself does not use the term human smuggling. The wording of s. 117 encompasses any 

assistance to someone coming to Canada who is not in possession of the required 

documents: 

13 Heywood, supra note 4 at 799. 

14 Ontario v. Canadian Pacific Ltd., [1995]2 S.C.R. 1031 at para. 77. 

15 Bedford, supra note 7 at para. 123. 

16 R. v. Appulonappa, 2014 BCCA 163 [SCCA ReasonsforJudgment] at para. 66. Appellants' Record, Vol. I, at 
70. 
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117. (1) No person shall knowingly organize, induce, aid or abet the 
corning into Canada of one or more persons who are not in possession 
of a visa, passport or other document required by this Act. 

29. The lower court and the Court of Appeal both found that the scope of s. 117 is broad and 

criminalizes the actions of anyone who provides assistance to persons entering Canada 

without the required documents, whether or not the person is a refugee and even if they 

themselves are a refugee. 17 

30. 1n order to understand the true breadth of s. 117, it is necessary to consider the offence in 

the broader context of Canada's immigration and refugee regime. To the extent s. 117 

captures refugees who bring their families to Canada, potentially imprisoning them for 

seeking to bring their family to Canada's safe haven, the law is overbroad as it goes too 

far by sweeping conduct into its ambit that bears no relation to its objective. 

The Refugee Context 

31. As a party to the 1951 United Nations Convention Relating to the Status of RejUgees18 

("RejUgee Convention") and the 1967 Protocol Relating to the Status of Refugees/9 

Canada has undertaken to protect refugees on its territory. Canada is also a signatory to 

the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment.2o The legal obligations that these instruments impose on Canada are 

reflected in s. 3(2) of the IRP A, setting out the objectives of the IRP A with respect to 

refugees and which are implemented throughout the legislation. 

17 Ibid. 

18 Convention Relating to the Status of Refugees, 28 July 1951, 189 D.N.T.S. 137, Can. T.S. 1969 No.6 [Refugee 
Convention]. 

19 Protocol Relating to the Status of Refugees, 4 October 1967, Can. T.S. 1969 No. 29. 

2OConvention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment December 10, 
1984, [1987] Can. T.S. No. 36. 
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32. Once an asylum-seeker reaches Canadian territory, Canada's obligations under the 

Convention and the Charter are triggered21 and that person may make a claim for refugee 

protection. By virtue of making a refugee claim, an individual is invariably found 

inadmissible to Canada due to the fact that he or she intends to remain in Canada on a 

permanent basis without the required permanent resident visa in violation of s. 20(1 )(a) of 

the IRPA.22 By way of standard procedure, the refugee claimant becomes the subject of a 

report under s. 44 of IRP A for inadmissibility and is issued a conditional departure 

order.23 

33. The reasonmg underlying this standard finding of inadmissibility is crucial to 

understanding the breadth of s. 117. The basis for the inadmissibility under s. 20(1)(a), 

failure to hold a visa or other document required by the Act, is also a key element of the 

offence under s. 117 of the IRP A. No refugee claimant holds a valid visa because no visa 

is available to come to Canada to make a refugee claim. Even if a refugee claimant has 

obtained a legitimate visa to come to Canada as a temporary resident, they will be found 

in violation of20(1)(a) upon making a refugee claim and thereby expressing an intention 

to remain in Canada indefinitely. Thus, refugee claimants are by definition inadmissible 

under s. 20(1)( a) and anyone who "organizes, induces, aids or abets" a refugee claimant 

to arrive in Canada to make a claim is liable to prosecution under s. 117 of the IRP A. 

34. It is important to underline that this applies to all refugee claimants, including the large 

numbers of claimants who initiate claims at a port of entry. Arrival at a port of entry has 

been found by the Courts to encompass "coming into Canada" for the purposes of s.117. 

The Court in R. v. Godoy 24 specifically dealt with the issue of aiding and abetting 

21 Singh, supra note 9 at para. 36. 

22 Transcript, Appellants' Record, Vol. II, at 26-27; CIC Processing Manual PPI - Processing claims for refuge 
protection in Canada, Appellants' Record, Vol. III, at 49-51,101; Will say of Catherine Dauvergne, Appellants' 
Record, Vol. IV, at 29-30 

23 Ibid. 

24 R. v. Godoy, [1996] OJ. No. 2437 [Godoy]. 
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refugees to arrIve at the port of entry to initiate claims, and addressed the issue of 

"coming into Canada" in the following terms: 

34. In the decision of the Ontario Court of Appeal in Mossavat, 
[1995] O.J. No. 2645, 11 September, 1995, 2120 "come into Canada" 
was defined as follows: 

The phrase "comes into Canada" in s. 94(1 )(b) of the 
Immigration Act is not ambiguous and should be given its plain 
meaning: A person comes into Canada when that person 
physically arrives in Canadian territory. That Plain meaning 
accords with the fundamental object of the Immigration Act 
which is to control both who and what enters Canadian 
boundaries: Dehghani v. Canada (Minster of Employment and 
Immigration (1993), 20 C.R. (4th) 34 at 48-49 (S.C.C.). 

35. In my view, breach of Canadian law before arrival is clearly not 
relevant to the definition of the term. The claimants in this case came 
into Canada when they arrived in Canadian territory, presumably Fort 
Erie. If the accused aided, abetted or induced them in arriving at Fort 
Erie, Canada, to present their claims, she in one of these ways assisted 
them to "come into Canada". 

35. Counsel in Godoy had argued that the provision should be interpreted more restrictively, 

in particular as it related to the counselling of refugees: 

On the issue of statutory interpretation, defence counsel also argues that 
the offence sections - 94.1 and 94.2 - should be construed to apply only 
to those who counsel refugee claimants to make false statements or 
organize their surreptitious entry into Canada. Such interpretation, he 
argues, would prohibit only truly criminal activity, rather than 
legitimate counselling of persons properly making refugee c1aims?5 

36. The Court rejected this argument, finding that the plain meaning of the section was 

unambiguous: 

The words of the section, however, in my view are unambiguous and 
should therefore be given their plain meaning: see R. v. McIntosh supra. 
It is clear that persons assisting those who require visas but do not 
obtain them before appearing are in violation ofthe Act. 26 

37. The Court in Godoy was making a finding during a preliminary inquiry and therefore did 

not address any issues related to the Charter. It would appear defence counsel indicated 

25 Ibid. at para. 29. 

26 Ibid. at para. 30. 
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Charter issues would be raised at trial,27 although there is no indication whether the case 

was in fact taken to trial. 

Article 31 of the Refugee Convention 

38. Lord Justice Simon Brown described the difficulties refugee claimants have in obtaining 

visas and valid travel documents while they flee persecution in R. v. Uxbridge 

Magistrates Court and Another, Ex parte Adimi:28 

The problems facing refugees in their quest for asylum need little 
emphasis. Prominent amongst them is the difficulty of gaining access to 
a friendly shore. Escapes from persecution have long been characterized 
by subterfuge and false papers. As was stated in a 1950 Memorandum 
from the UN Secretary General: 

A refugee whose departure from his country of origin is usually 
a flight, is rarely in a position to comply with the requirements 
for legal entry (possession of national passport and visa) into the 
country of refuge. 

39. Article 31 of the Refogee Convention specifically accounts for this reality, and prohibits 

signatories from imposing penalties for illegal entry: 

31 (l) The Contracting States shall not impose penalties, on account of 
their illegal entry or presence, on refugees who, coming clirectly from a 
territory where their life or freedom was threatened in the sense of 
Article 1, enter or are present in their territory without authorization, 
provided they present themselves without delay to the authorities and 
show good cause for their illegal entry or presence. 29 

40. In the Adimi decision, Brown LJ also identified the purpose and scope of Article 31 in the 

Convention as follows: 3o 

27 Ibid. at para 32. 

15. What, then, was the broad purpose sought to be achieved by Article 
31? Self-evidently it was to provide immunity for genuine refugees 

28 R. v Uxbridge Magistrates Court and Another. Ex parte Adimi, [1999] EWHC Admin 765; [2001] Q.B. 667 
[Adimi] at para.!. 

29 Refugee Convention, supra note 18. 

30 Adimi, supra note 28 at paras. 15-16. 
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whose quest for asylum reasonably involved them in breaching the law. 
In the course of argument my Lord suggested the following 
formulation: "Where the illegal entry or use of false documents or delay 
can be attributed to a bona fide desire to seek asylum whether here or 
elsewhere, that conduct should be covered by Article 31." That seems to 
me helpful. 

16. That Article 31 extends not merely to those ultimately accorded 
refugee status but also to those claiming asylum in good faith 
(presumptive refugees) is not in doubt. Nor is it disputed that Article 
31's protection can apply equally to those using false documents as to 
those (characteristically the refugees of earlier times) who enter a 
country clandestinely. 

41. Section 133 of the IRPA 31 is an attempt to implement Canada's international obligations 

with respect to Article 31 of the Convention. The section defers prosecution for a number 

of document-related offences until the refugee claim has been decided: 

133. A person who has claimed refugee protection, and who came to 
Canada directly or indirectly from the country in respect of which the 
claim is made, may not be charged with an offence under section 122, 
paragraph 124(1)(a) or section 127 of this Act or under section 57, 
paragraph 340(c) or section 354, 366, 368, 374 or 403 of the Criminal 
Code, in relation to the coming into Canada of the person, pending 
disposition of their claim for refugee protection or if refugee protection 
is conferred. 

42. Article 31 of the Rejitgee Convention, as implemented in s. 133 of the IRPA, therefore 

protects refugee claimants from prosecution, inter alia, for offences related to not having 

proper documents upon their arrival in Canada. However, the section does not protect 

those refugee claimants who "organize, induce, aid or abet" other refugee claimants to 

arrIVe III Canada without proper documents because s. 117 is not among the listed 

offences. 

Individuals caught in the scope 

43. To understand the breadth of the legislation, it is helpful to consider some of the 

individuals who are caught within its ambit. Refugees fleeing persecution in some of the 

most dangerous parts of the world invariably receive assistance. The motives of the 

31 lRP A, supra note 1. 
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individuals assisting refugees vary widely. While there are unscrupulous individuals who 

will exploit for their own benefit the vulnerable position of refugees, there are also a great 

many people who assist refugees in their flight for reasons that are morally blameless or 

even praiseworthy. 

44. In many cases, friends or relatives who are in Canada or elsewhere will assist refugees to 

reach safety. Some of the world's most celebrated humanitarians engaged in precisely the 

type of conduct encompassed in s.117. Raoul Wallenberg, who aided and abetted the 

flight of large numbers of Jews from Nazism using fraudulent documents, has been 

celebrated in Canada at the highest levels, including the granting of honorary citizenship 

and the marking of "Raoul Wallenberg Day" each year on January l7?2 

45. The most problematic situation, and that which will be the focus of the Appellant's 

argument, is that of mutual assistance by refugees to arrive in Canada to initiate a claim. 

Refugees who arrive in Canada with the intention of seeking protection are protected 

under s.133 from prosecution for their own contravention of the document requirements 

of the IRP A. However, if two refugees assist each other, each is liable to prosecution 

under s.117 for aiding and abetting the other. This situation is particularly problematic in 

family configurations where spouses or parents would invariably be liable for aiding and 

abetting the arrival of the other family members. 

46. In summary, the scope of s.117 is extremely broad when applied in the context of aiding 

and abetting the arrival of any refugee claimant on Canadian soil. 

D. Parliament's Objective 

47. The purpose of s. 117 of the IRP A is the issue at the centre of this case. The crux of the 

disagreement between the trial judge and Court of Appeal concerned Parliament's 

objective in enacting s. 117 of the IRPA and whether the objective encompassed 

32 De/ence Book a/Documents, Appellants' Record, Vol. III, at 16; House a/Commons Debates, 37th ParI., 1st 
Sess., No. 072 (5 June 2001) at 1445 (Han. Shelia Copps) 



14 

criminalizing family members and humanitarians assisting refugees. Whereas the trial 

judge found that Parliament's intention was "to stop human smuggling in accordance 

with Canada's international obligations,,,33 the Court of Appeal found that its purpose 

was "to prevent individuals from arranging the unlawful entry of others to Canada.,,34 

The Court of Appeal reached this conclusion, in part because it found there was "little to 

suggest that Parliament considered the circumstances of family members who provide 

assistance to each other in entering Canada unlawfully.,,35 

Findings of Legislative Fact 

48. Legislative facts are those that establish the purpose and background of legislation, 

including its social, economic and cultural context.36 Based on the evidence that was 

before him, including the testimony of two expert witnesses, the trial judge made the 

following findings of legislative fact with respect to Parliament's purpose behind 

enacting s. 117 of the IRP A: 

[73] Canada's response to its international obligations concerning 
human smuggling has been to enact s. 117 of IRP A. With respect to 
human trafficking, it has enacted s. l18?7 

[138] It is clear that Canada's objective in passing s. 117 is to stop 
human smuggling and protect victims of human smuggling in 
accordance with her international obligations.38 

[146] It is the clear, and appropriate intention for s. 117 to be more 

33 R. v. Appulonappa, 2013 BCSC 31 [Reasons for Judgment on Voir Dire] at para. 138. Appellants' Record, Vol. 
I, at 30. 

34 BCCA Reasons for Judgment, supra note 16 at para. 72. Appellants' Record, Vol. I, at 71-72. 

35 Ibid. at para. 106. Appellants' Record, Vol. I, at 84. 

36 Danson v. Ontario (Attorney GeneraV, [1990]2 S.C.R. 1086 at para. 1099. 

37 ReasonsforJudgment on Voir Dire, supra note 33. Appellants' Record, Vol. I, at 16. 

38 Ibid. Appellants' Record, Vol. I, at 30. 
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broad than the minimum standard required for international instruments 
so that it can appropriately stop and prosecute those human smugglers 
who exploit migrants for profit, or who seek to import terrorism to 
Canada. However, it was never intended that it be so broad as to sto~ 
and prosecute legitimate family members and humanitarian workers ... 3 

[154] .. , s. 117 of IRP A is intended to target criminal groups engaging in 
human smuggling who often exploit vulnerable migrants (including 
refugees ) ... 40 

49. Appellate courts should not interfere with a trial judge's findings of fact, absent a 

palpable and overriding error. 41 As this Court recently explained in Bedford: 

When social and legislative evidence is put before a judge of first 
instance, the judge's duty is to evaluate and weigh that evidence in 
order to arrive at the conclusions of fact necessary to decide the case. 
The trial judge is charged with the responsibility of establishing the 
record on which subsequent appeals are founded. Absent reviewable 
error in the trial judge's appreciation of the evidence, a court of appeal 
should not interfere with the trial judge's conclusions on social and 
legislative facts. This division of labour is basic to our court system. 
The first instance judge determines the facts; appeal courts review the 
decision for correctness in law or palpable and overriding error in fact. 
This applies to social and legislative facts as much as to findings of fact 
as to what happened in a particular case. 42 

50. In determining the objective of s. 117, the trial judge referred to the Federal Court's 

decision in BOlO v. Canada (Minister of Citizenship and Immigration) in which the Court 

considered s. 117 to be the "legislative answer" to Canada's international obligations in 

relation to the criminalization of human smuggling.43 In BOlO, the Federal Court noted 

39 Ibid. Appellants' Record, Vol. I, at 31. 

40 Ibid. Appellants' Record, Vol. I, at 33. 

41 Hausen v. Nikalaisen. 2002 SCC 33, [2002]2 S.C.R. 235 at para. 48. 

42 Bedford, supra note 7 at para. 49. 

43 Reasons(or Judgment on Voir Dire, supra note 33 at paras. 76-77. Appellants' Record, Vol. I, at 16-17.; BOlO v. 
Canada (Minister of Citizenship and Immigration), 2012 FC 569 [BOlO] at para. 48. 
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that the heading of s. 117, "human smuggling", was integral to interpreting the context 

and meaning of the provision.44 This decision has since been upheld by the Federal Court 

of Appeal 45 

51. The Federal Court adopted the following view of the purpose of s. 117 in EO 10: 

[39] ... Second, given the significant emphasis that has been placed on 
the term 'human smuggling' located in the heading above section 117, I 
note that it is well accepted that headings may be treated as an integral 
part of the context and relied on as "intrinsic aides" to interpret a statute 
or to examine its structure [ ... ] 

[48] After examining the relevant proVIsIOns, I conclude the ID' s 
interpretation is correct and section 117 is in fact the provision that, for 
Canadian domestic purposes, criminalizes the smuggling of human 
beings into Canada. While it is broader in scope than the definition set 
out in the Protocol and does not have the more restricted scope sought 
by the applicant, it remains the legislative answer to Canada's 
obligations undertaken by its adherence to the Protocol since it clearly 
condemns the act of human smuggling (albeit to a broader exten2 and 
remains a legitimate response to valid human rights concerns. [ ... ] 6 

52. The result in the Federal Court of Appeal was similar: 

[34] The Board member then turned to the meaning of "people 
smuggling" in paragraph 37(1)(b). He noted that the Convention and 
Protocol require signatories to make people smuggling a criminal 
offence and that Canada has done so in section 117 of the Act. He 
concluded that because Canada had defined people smuggling in section 
117 there was no need to consult the Convention or Protocol to find the 
definition of people smuggling. While the definition contained in 
section 117 was broader than the definition set out in the Protocol 
(because it does not require the smuggler to act for a financial or other 
material benefit), the Convention and the Protocol set minimum 
standards. The fact section 117 caught a broader range of conduct did 
not make it noncompliant with the Convention or the Protocol. [ ... ] 

[80] In summary, the Convention and the Protocol required Canada, as 
a signatory, to criminalize the smuggling of migrants. Canada did so in 

44 Reasons/or Judgment on Voir Dire, ibid. at para. 79. Appellants' Record, Vol. I, at 17; BOlO, ibid. at para. 39. 

45 BOlO v. Canada (Minister o/Citizenship and Immigration), 2013 FeA 87 [BOlO FCA] 

46 BOlO, supra note 43. 
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section 117 of the Act. Nothing in the Convention or the Protocol 
constrained Canada from criminalizing a wider sphere of smuggling 
activity than the conduct described in the Protocol. When construing the 
phrase "engaging in the context of transnational crime, in activities such 
as people smuggling" it is therefore appropriate to define "people 
smuggling" in terms of the crime created by section 117 of the Act.47 

53. The Appellant's position throughout the proceedings has been that the objective of the 

government in enacting s.117 was to prevent the smuggling and trafficking of persons to 

Canada. That s. 117 finds itself under the subheading "Human Smuggling and 

Trafficking" in the IRP A provides at least some evidence that this is the case.48 

54. The Appellant's position with respect to the purpose of s. 117 is consistent with the 

position advanced by the Crown before the trial judge. The Crown's original submissions 

were summarized by the trial judge as follows: 

[11 0] The objectives of s. 117 are to stop human smuggling and to 
protect the victims of human smuggling, while meeting Canada's 
international obligations to protect legitimate refugees who make it to 
our shores, and to prosecute persons who are engaged in the smuggling 
ofhumans49 

55. Not only did the Crown take the position before the trial judge that the objective of the 

legislation was to combat human smuggling, but in fact presented extensive evidence 

including viva voce testimony from an expert on human smuggling to support the 

position. 

56. The Crown abandoned this position before the Court of Appeal, and took the somewhat 

surprising position that it was an error for the trial judge to accept the joint position of 

Crown and defence on the objective of the legislation. The position of the Crown at the 

47 BOlO FCA, supra note 45. 

48 R v. Lohnes, [1992]ISCR 167 at para. 23; Charlebois v. SaintJohn (Ciry), 2005 SCC 74, [2005] 3 SCR 563 at 
paras. 16, 19; Ruth Sullivan, Statutory interpretation, 2nd ed. (Toronto: Irwin Law Inc., 2007) [Sullivan] at 142-144. 

49 Reasons/or Judgment on Voir Dire, supra note 33 at para. 110. Appellants' Record, Vol. I, at 25. 
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Court of Appeal was that the real objective of s. 117 is much broader than combating 

human smuggling. The Court of Appeal summarized the Crown's reformulated position 

as follows: 

In its reformulated argument, the Crown contends the judge should 
instead have found that the overarching aim of s. 117 is to prevent 
individuals from arranging the unlawful entry of others into Canada, 
thereby securing the secondary goals of enforcing Canadian 
sovereignty; maintaining the integrity of Canada's immigration and 
refugee regime; protecting the health, safety and security of Canadians; 
and promoting international justice and security. 50 

57. While the Crown has selected a number of generic sections from s.3 of the IRPA to 

support the position that Parliament had an extremely broad set of objectives in enacting 

s..1l7, these describe the objectives of the Act as a whole and do not explain the objective 

underlying the specific offence. The broadly formulated objective does not allow for 

differentiation with the other offence provisions in the IRP A (ss. 117-131), begging the 

question of why Parliament enacted the offence in question in addition to the general 

offence provision in s.124. The objective which must be identified is not the general 

objective of having offence provisions under the Act, but rather the specific objective of 

enacting a much more specific offence under the heading "Human smuggling and 

trafficking" . 

58. Section 117 is fundamentally different from most of the other offence provisions in three 

important respects: 

a. The potential penalties are much higher. 

b. Section 13 3 of the IRP A does not allow for the deferral of prosecution under s. 
117 for refugee claimants. 

c. Consent of the Attorney General is required for prosecution. 

59. All three of these elements indicate that the offence in question is much more serious 

than the offences listed in s.133, which also have the objective of maintaining the 

50 BCCA Reasonsfor Judgment, supra note 16 at para. 5, Appellants' Record, Vol. I, at 50. 
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integrity of the immigration system, the safety of Canadians and the other genenc 

objectives that were put forward by the Crown before the Court of Appeal. 

60. These elements indicating the gravity Parliament places on offences under s.117 are 

consistent with the obvious goal of combating human smuggling, an objective that 

Parliament has clearly indicated in the title of the section. 

61. This Court has found that where there are differing views on the purpose of a legislative 

provision, or where its scope is called into question, extrinsic materials such as Hansard 

and other govermnent publications, as well as legislative history/evolution may also be 

used to reveal meaning.51 In the case of s. 117, these extrinsic materials further reveal that 

Parliament's purpose in enacting the provision was limited to preventing the smuggling 

and trafficking of persons into Canada. 

Legislative History 

62. The trial judge's findings of fact with respect to the purpose of s. 117 of the IRP A are 

supported by the legislative history of the provision. Contrary to the finding of the Court 

of Appeal, the legislative evolution of s. 117 of the IRP A and the Parliamentary debates 

surrounding the provision and its predecessors do not reveal a history of broad purpose. 

63. The offence set out in s. 117(1) of the IRPA was originally enacted in 1988 by way of An 

Act to Amend the Immigration Act and the Criminal Code in consequence thereof52 

64. The 1988 Act to Amend the Immigration Act created the offence of knowingly organizing, 

inducing, aiding, or abetting the coming into Canada of a person not in possession of 

valid documents, or attempting to do so. On summary conviction, the penalty was a fine 

51 Application under s. 83.28 ofthe Criminal Code (Re), 2004 see 42 at para. 37; Canada (Canadian Human 
Rights Commission) v. Canada (Attorney General), 2011 see 53, [2011]3 SeR 471 [Canadian Human Rights 
Commission] at para. 43. 

52 S.c. 1988, c. 36, s. 9 [Act to Amend the Immigration Act]. 
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of up to $2,000, imprisonment not exceeding six months, or both. The penalty on 

indictment was a fine not exceeding $10,000, imprisonment not exceeding five years, or 

both. 

65. The 1988 Act to Amend the Immigration Act also imposed increased penalties for 

offences involving the organizing, inducing, aiding or abetting the coming into Canada of 

a group of 10 or more persons. The maximum penalty on indictment was a fine of up to 

$500,000, or imprisonment not exceeding 10 years, or both. Prosecutions under these 

sections required the consent of the Attorney General. 

66. With the introduction of the IRPA in 2001, these Immigration Act offences were 

maintained in combined form, in s. 117. The description of the offence remained 

essentially unchanged, except that the prohibited acts now applied in respect of "one or 

more persons". 

67. The penalties were also modified. Contraventions of s. 117(1) with respect to ten or more 

persons were automatically considered indictable and attracted a fine of up to $1,000,000 

or life imprisonment, or both. 53 

68. These amendments were discussed by Molloy J. in R. v. Alzehrani, who found in the 

context of sentencing that "the amendment to the legislation is an indication of 

Parliament's concerns about the serious nature of human smuggling". 54 The Court went 

on to say that from a criminal sentencing perspective, such changes indicated "clear 

legislative intention" to treat human smuggling more seriously. 55 

69. These considerable penalties reveal that s. 117 was always intended to be a serious 

offence. This is particularly clear when one looks at the penalties that are set out for other 

53 IRPA, supra note 1 s. 117(3). 

54 R. v. Alzehrani, [2009] OJ No. 5797 at para. 14. 

55 Ibid. at para. 41. 
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IRP A offences. For example, clandestine entry into Canada, even after someone has been 

deported as a threat to the security of Canada, would carry a maximum term of 

imprisonment of only two years under s.125.56 It is difficult to see how clandestine entry 

does not raise much more serious concerns in the context of the broad objectives set out 

by the Crown than a refugee claimant presenting themselves at a port of entry where 

security and health screening are standard procedures. 

Parliamentary Debates 

70. In determining the purpose behind a particular piece of legislation, it is appropriate for 

Courts to consider parliamentary proceedings where they are "relevant and reliable" and 

provided they are "used with caution and not given undue weight."s7 In the context of 

constitutional challenges, the rules around legislative history are more relaxed. Such 

evidence is admissible as both indirect evidence of meaning or purpose and as direct 

evidence of purpose. 58 

71. While these debates may not be determinative of Parliamentary intent, they nevertheless 

provide further support for the Appellant's position that the purpose of s. 117 is to 

prevent human smuggling. 

72. The Parliamentary debates concerning the 1988 Act to Amend the Immigration Act 

confirm that the trial judge correctly identified the purpose of the provisions that 

eventually became s. 117(1) of the IRP A. On second reading of the bill, the Minister of 

State for Immigration explained the intent of the provisions: 

As for our motivation, we are deeply concerned by the unscrupulous 
smugglers who help people come illegally into Canada. Their activity is 
unacceptable. Not only is it unfair to those who pay their money on the 
strength of false promises, but it also jeopardizes human lives. This is 
not only unfair to the people directly involved, but odious for all 
Canadians. We have to put an end to this practice and we shall do so. 

56 IRPA, supra note 1 s. 125. 

57 Nemeth v. Canada (Justice), 2010 SCC 56, [2010]3 S.C.R. 281 at para. 46. 

58 Heywood, supra note 4 at 787-89; Sullivan, supra note 48 at 284-285. 
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Experience has shown that existing penalties are not sufficiently harsh 
to deter smugglers. The new provisions will make the activities of 
smugglers and merciless advisors more risky. 59 

The Minister continued, 

... obviously this was not intended to affect church people and non
governmental organization workers, and we share with them their 
dedicated interest to help real refugees. What we are attempting to do 
by the specifics of this provision is to get at the organizers of 
clandestine movements, those that deal with the mass market of human 
misery. Those are the people we want to put out ofbusiness.6o 

73. After further questioning about the impact of the proposed sections on individuals 

providing humanitarian assistance to refugees, the Minister reiterated: 

Mr. Speaker, I hope everybody is clearly getting the message that we 
abhor the trafficking in human flesh. That process must stop. Very 
clearly our message of deterrence is being well received. 

We are not meaning to affect any individual who has dedicated his life 
and work to the real refugees of the world. However, we are going to 
stop this organized movement of clandestine groups who want to abuse 
us and take us for patsies. Canadians have said "no more", and we are 
speaking out loudly and clearly. Saying "no" to illegal aliens will still 
give us the right to say "yes" to real refugees and to do we1l61 

74. On third reading of the Bill, the Minister of Employment and Immigration agam 

articulated the object of the legislation: 

The Bill is aimed at severely cracking down on the operations of 
unscrupulous counselors, smugglers who take advantage of the plight of 
illegal migrants ... 

Mr. Speaker, proposed Sections 95.1 and 95.2 are the key provisions of 
these legislative measures, enabling us as they will to put a stop to those 
who bring many illegal migrants to Canada. 

59 House of Commons Debates, 33rd ParI., 2nd Sess., Vol. VII (12 August 1987) at 8000 (Hon. Gerry Weiner). 

60 Ibid. at 8002 (Hon Gerry Weiner). 

61 Ibid. at 8003 (Hon. Gerry Weiner). 
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Since 1976 there have been penalties in the Act for any person who 
brings undocumented people into Canada. Therefore, church groups 
have been liable to prosecution for the past 10 years. There have been 
no complaints before and, to my knowledge, no prosecutions. The 
reason is that the administration of this Act has always recognized and 
will continue to recognize the humanitarian nature of these activities. 62 

75. Debates concerning the enactment of the IRP A suggest no departure from Parliament's 

intent behind enacting the provisions contained in the Immigration Act. To the contrary, 

on second reading, the Minister of Citizenship and Immigration noted the introduction of 

new and stronger penalties, but no new purpose in respect of the offence: 

Bill C-ll remains a tough bill. However, I want to emphasize that it is 
tough on criminal abuse of our immigration and refugee protection 
systems. The bill creates severe new penalties for people smugglers and 
those caught trafficking in humans. These are deplorable activities. 63 

76. Indeed, among the stated objectives of Bill C-ll was providing "offenses for human 

smuggling and trafficking with a maximum penalty of life in prison.,,64 

CBSA Charge Guidelines 

77. In an internal memorandum from the Canada Border Services Agency (CBSA) dated 

October 15, 2007, Regional Management of the Investigations Division set out "some 

background on the intended application of s.ll7" and "guidelines when considering 

charges under s.ll 7".65 It states: 

Discussions with Citizenship and Immigration Canada (CIC) officials 
involved with the drafting of s.117 of IRP A, and a review of the 
testimony before the Standing Committee on Citizenship and 

62 House a/Commons Debates, 33rd ParI., 2nd Sess., Vol. VII (2 September 1987) at 8708 (Hon. Benoit Bouchard). 

63 House a/Commons Debates, 37th ParI., 1st Sess., No. 21 (26 February 2001) at 1171 (Hon. Elinor Caplan). 

64 Bill C-II, An Act respecting immigration to Canada and the granting 0/ refoge protection to persons who are 
displaced, persecuted or in dangers, 1st Sess., 37th ParI., 2001, Summary, "(0)". 

65 CBSA Memorandum, Appellants' Record, Vol. II, at 182-5. 



24 

Immigration in 2001 regarding the (then proposed) IRPA legislation, 
help to distinguish the spirit from the letter of the law. The S.117 
provision was intended for human smuggling activities and not 
intended to be directed against bona fide humanitarian actions. 
Accordingly, an important consideration in these cases will be an 
assessment of the nature of the actions of the person organizing such 
entry, as situations involving the charging of fees for profit may fall 
outside the scope of true humanitarian actions.66 

[Emphasis in original] 

78. Although the memorandum is also not dispositive of the question of legislative intent, 

CBSA is one of the government agencies charged with enforcing the IRP A. Courts have 

often relied upon policy directives and administrative practice as aids to statutory 

interpretation.67 

79. This Court recently discussed the value of administrative interpretations in Canada 

(Canadian Human Rights Commission) v. Canada (Attorney General), stating: 

66 Ibid. at 183. 

A further element of context is that the Commission itself has 
consistently understood that the CHRA does not confer jurisdiction to 
award costs and has repeatedly urged Parliament to amend the Act in 
this respect. Despite the limited weight of the factor, this Court has 
permitted consideration of an administrative body's own interpretation 
of its enabling legislation, for example, in Will-Kare Paving & 
Contracting Ltd. v. Canada, 2000 SCC 36, [2000]1 S.C.R. 915. Binnie 
J. (in dissent) relied on excerpts from speeches to the Canadian Tax 
Foundation made by both the Minister of Finance and an employee of 
Revenue Canada when interpreting an income tax provision. Binnie J. 
states, "[a]dministrative policy and interpretation are not determinative 
but are entitled to weight and can be an important factor in case of 
doubt about the meaning of legislation" [ ... ] While of course not 
conclusive, this sort of opinion about the proper interpretation of the 
provision may be consulted by the court provided it meets the threshold 
test of relevance and reliability [ ... ].68 

67 See for example, Juneja v. Canada (Citizenship and Immigration), 2007 FC 301 at para. 13; Harel v. Deputy 
Minister a/Revenue a/Quebec, [1978]1 S.C.R. 851 at 859. 

68 Canadian Human Rights Commission, supra note 51at para. 53. 
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80. The Appellant submits that the CBSA memorandum cited above is both reliable and 

relevant to determining the government's intent in enacting of s. 1l7; it reveals the 

understanding held by one of the government's own agencies and is consistent with the 

legislative history of the provision. As will be discussed later, the memorandum also 

confirms a very clear and unequivocal policy on the part of enforcement agencies not to 

prosecute individuals acting for humanitarian motives or the mutual assistance of 

refugees. 

E. Means chosen by Parliament Broader than Necessary to Achieve its Objective 

81. The third stage of the analysis for overbreadth is to ask whether the means selected by the 

law are broader than necessary to achieve the government's objective. 69 

82. There seems to be little debate that Parliament did not have in mind criminalizing the 

refugee parent bringing their child to Canada when it enacted s. 117 of the IRP A. That 

this common scenario fits squarely within the wording of s. 117 reveals that the means 

selected by Parliament to achieve their objective are broader than necessary. 

83. Neither the Crown nor the Court of Appeal dealt adequately with the core hypothetical 

that was before the trial judge; namely, a parent who flees persecution and arrives in 

Canada illegally with his or her child. If the refugee claimant parent arrived alone, 

whether using false documents or through other fraudulent means, he or she would be 

protected from prosecution by s. 133 of the IRP A. However, if the parent were to flee 

persecution with a child, the parent would be liable to prosecution under s. 117 for aiding 

and abetting the arrival of the child and would not benefit from the protection of s. 133. 

84. The Crown and the Court of Appeal studiously avoided addressing the question of why 

such a parent should face prosecution. Neither provided any public policy rationale for 

threatening such a parent with incarceration if they were to bring the child to Canada. 

69 Khawaja, supra note 5 at para. 40. 
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85. The Federal Court of Appeal in Canada v. JP used strong language to comment on the 

hypothetical: 

[114] [ ... ] By any rational analysis, close family members who can 
avail themselves of the Refugee Convention and who mutually assist 
themselves in concert to enter Canada without proper documentation 
are not participating in a transnational crime. On the contrary, the 
international instruments to which Canada adheres seeks to protect 
them, notably the Smuggling of Migrants Protocol itself as well as the 
Refugee Convention.7o 

86. What is more, the penalty the parent would face for bringing the child to Canada would 

be much more severe than the penalties under the various offences listed under s. 13 3. 

This invites the question of why the parent falls within the ambit of s.117 at all. 

87. Neither the expert for the defence nor the Crown's own expert was aware of any cases in 

which a refugee parent had been charged under s. 117 for bringing their child with them 

to Canada. 71 The Crown was also unable to point to a single case where a refugee parent 

entering Canada with a refugee child had been charged despite such individuals clearly 

falling within the ambit of the section. In fact, the Crown has not pointed to a single case 

in which mutual assistance by refugees in any context has led to such charges. 

88. The Court of Appeal itself found and relied upon the case of R. v. Bellon in determining 

that Parliament did not intend to exclude family members from the ambit of s. 117. 

Writing for the Court, Nielson JA stated that Bello " ... demonstrates a situation in which a 

charge against a parent who assisted the illegal entry of his daughter was warranted." 73 

However, the Bello case does not address the core hypothetical put forward by the 

70 Canada (Minister of Public Safety and Emergency Preparedness) v. J.P., 2013 FCA 262 at para. 114. 

71 Transcript, Appellants' Record, Vol. II, at 55-56, 164-16. 

72 R. v. Bello, [2004] OJ. No. 5312 [Bello]. 

73 BCCA Reasons for Judgment, supra note 16 at para. 106. Appellants' Record, Vol. I, at 84 
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Appellant and should not have been relied on by the Court of Appeal, particularly as the 

facts as set out in the oral reasons for sentence are so vague. 

89. Although Bello74 involved a close family member, Mr. Bello's claim for refugee 

protection was made sometime after being charged under s. 117 and it was therefore not 

clear he would benefit from deferred prosecution of any of the offences outlined in s. 133 

of the IRPA. More importantly, it is not clear from the provincial court's decision 

whether the person Mr. Bello was assisting (his daughter) was a refugee at all. The actual 

sentence imposed of less than six months does not assist in explaining why Parliament 

thought the much more serious penalties in s.117 were needed, as a similar punishment 

was available under a number of other provisions. 

90. The Appellant's core hypothetical is not an outlier, but rather a regular occurrence. The 

refugee parent bringing his or her child to Canada, relying on false papers, is not only a 

reasonable hypothetical, but it is a situation that takes place regularly. In her testimony at 

the voir dire, Professor Catherine Dauvergne explained: 

It is common for people to come in family groupings. I don't have any 
statistical knowledge of exactly how common that is. The Immigration 
and Refugee Board does have a recognized series of procedures for 
dealing with family claims because they deal with family claims on a 
regular basis so that they therefore have evolved a practice of how to 
decide which claimant will go first, how the claims will be linked, how 
the file will move forward. 75 

91. When questioned at the voir dire about the number of refugee claims that are accepted in 

Canada, Professor Dauvergne responded: 

[ ... J I think last year there were about 25,000 -- for the last fiscal year 
about 25,000 or 26,000 claims made in Canada of which there was -
and 42 percent of those claims were successful. .. 

74 Bello, supra note 72. 

75 Transcript, Appellants' Record, Vol. II, at 32-32A 
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... there's a delay, and, you know, over -- over the last 10 years the 
number of claims has ranged from about 19,000 to 30,000, but the 
acceptance rate has been pretty steady at about 42 percent. Low 
forties. 76 

92. While Professor Dauvergne disclosed that the numbers she provided were "ballpark 

figures",77 they do indicate that tens of thousands of people are coming to Canada each 

year to make refuge claims. As refugees regularly come in groups, be they family 

groupings or otherwise, it is clear that the number of cases that would be captured by the 

broad wording of s. 117 is significant. 

93. However, as noted above. even if just one person were affected by the overbreadth of s. 

117, that itself would be sufficient to establish a breach of section 7.78 

94. A refugee parent who assists their refugee children come into Canada at a port of entry to 

ma1ce a claim for protection is liable to prosecution under s. 117, despite everyone 

agreeing that such an individual should not be prosecuted. The section is overbroad. 

F. Prosecutorial Discretion and the Doctrine of Unpalatability 

95. Pursuant to s. 117(4) of the IRP A, a prosecution under s. 117 can only be instituted with 

the Attorney General of Canada's consent. The authority to grant consent has been 

delegated by the Attorney General to officials with the Public Prosecution Service of 

Canada.79 Indeed, the Indictment against the Appellant in the case at bar was consented 

to and signed by the "Director of Public Prosecutions and Deputy Attorney General of 

Canada" and not the Attorney General himself.80 

76 Transcript, Appellants' Record, Vol. II, at 36. 

77 Ibid. 

78 Bedford, supronote 7 at para. 123. 

79 Letter from PPSC, Appellants' Record, Vol. III, at 17. 

80 Indictment, Appellants' Record, Vol. I, at 116. 
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96. At trial, the Crown attempted to rely upon the consent of the Attorney General as a 

"complete answer to the overbreadth problem".81 The trial judge properly rejected this 

argument, but did accept that the existence of s. 117(4) was "a contextual factor that can 

be considered in assessing the means which the government has chosen to address its 

b" . ,,82 o ~ect1Ve . 

97. On appeal, the Crown conceded that if s. 117 is overbroad, then the prosecutorial 

discretion inherent in s. 117 would not remedy the overbreadth. The Crown maintained 

that the presence of s. 117(4) in the statute was nonetheless relevant to the overbreadth 

analysis, but did not elaborate on how this might be the case. It is the Appellant's position 

that s. 117(4) serves no constitutional purpose and is entirely irrelevant to the discussion 

of overbreadth. 

98. The Court of Appeal rejected the suggestion that s. 117(4) was intended "to enforce, 

through discretion, a strict prohibition against charging those who assist refugee 

claimants for altruistic motives."s3 

99. If the requirement of consent for prosecution offers no prohibition on the prosecution of 

such individuals, then it is impossible to ascertain when someone's conduct may attract 

criminal sanction. Essentially any refugee claimant who travels to the border in the 

company of others, whether in a family group or not, where it might be construed that 

these asylum-seekers mutually assisted each other in their journey (purchasing tickets 

together, taking turns driving, contributing "gas money"), is at risk of prosecution under 

s. 117 for human smuggling. 

81 Reasons for Judgment on Voir Dire, supra note 33 at paras. 128-9. Appellants' Record, Vol. I, at 28. 

82 Ibid. at para 136. Appellants' Record, Vol. I, at 28-9. 

83 BCCA Reasons for Judgment, supra note 16 at para. Ill. Appellants' Record, Vol. I, at 86. 
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100. With no transparent criteria for when the Attorney General's consent will be 

granted or withheld, the only advice a lawyer can give a prospective refugee claimant is 

that, unless travelling alone, they must not come to Canada to make a refugee claim. Any 

contrary advice could constitute counselling the commission of an offence. 

101. The Court of Appeal in the case at bar recognized that such prosecutions would be 

"unpalatable" and "undesirable". Ultimately, the solution proposed by the Court of 

Appeal relies on prosecutorial discretion to limit the effect of overbreadth: 84 

It is evident that Parliament ultimately opted to enact a broad offence to 
firmly combat human smuggling. The legislators acknowledged, 
however, that the myriad factors at play in providing assistance to 
refugee claimants would produce some difficult and sensitive cases in 
which prosecution would be undesirable. They accordingly chose to 
enact s. 117(4) as the continuing policy instrument that would provide a 
filter in approving proceedings, and preclude any charges under s. 117 
without a full assessment of all relevant circumstances, including 
motive, in the context of the two federal criteria for charge-approval: 
whether there is a reasonable prospect of conviction, and whether 
prosecution is in the public interest. 

102. As Madam Justice McLachiin (as she then was) writing for the majority, made 

clear in R. v. Zundel, prosecutorial discretion cannot be relied upon to protect the Charter 

rights of those affected by an overbroad offence provision: 

I, for one, find cold comfort in the assurance that a prosecutor's 
perception of "overall beneficial or neutral effect" affords adequate 
protection against undue impingement on the free expression of facts 
and opinions. The whole purpose of enshrining rights in the Charter is 
to afford the individual protection against even the well-intentioned 
majority. To justify an invasion of a constitutional right on the 
ground that public authorities can be trusted not to violate it 
unduly is to undermine the very premise upon which the Charter is 
predicated. 85 [emphasis added] 

103. As the law stands, the Crown's decision to initiate and continue a prosecution is 

immune to judicial inquiry or review and cannot be policed by the courts or any other 

84 Ibid. at para. 109. Appellants' Record, Vol. 1, at 85. 

85 Zundel, supra note 12 at 773. 
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third party to ensure compliance with the Charter or Parliament's intention. Indeed, the 

BC Court of Appeal has described the deference afforded to the Attorney General and the 

Crown in respect ofprosecutorial discretion as being "near-absolute".86 

I 04. The unreviewable and arbitrary nature of the Crown's discretion to prosecute 

renders it necessarily irrelevant to the analysis under s. 7. As Lamer J. (as he then was) 

observed in R. v. Smith, 

In my view the section cannot be salvaged by relying on the discretion 
of the prosecution not to apply the law in those cases where, in the 
opinion of the prosecution, its application would be a violation of the 
Charter. To do so would be to disregard totally s. 52 of the Constitution 
Act, 1982 which provides that any law which is inconsistent with the 
Constitution is of no force or effect to the extent of the inconsistency 
and the courts are duty bound to make that pronouncement, not to 
delegate the avoidance of a violation to the prosecution or to anyone 
else for that matter. 87 

105. Parliament cannot shift the burden of circumscribing the limits of s. 117 simply 

because it finds that it is too difficult to do so itself. In Bedford, this Court found that 

Parliament's difficulty in identifying the kinds of relationships it intended to capture was 

not a justification for drafting an overbroad law.88 

106. If the parent in the core hypothetical were to call a Canadian lawyer prior to 

coming to Canada, counsel would have to advise that if he or she brought his or her infant 

child, he or she would be liable to prosecution and face a sentence of up to 10 years in 

prison under s. 117 of the 1RP A. The proposition that such a prosecution would be 

"unpalatable" or "undesirable" does not change the fact that the parent in question would 

face the very real threat of incarceration if charged and convicted for the prohibited 

86 Krieger v. Law Society oj Alberta, 2002 SCC 65, [2002] 3 SCR 372 at paras. 29-32; British Columbia (Attorney 
General) v. Davies, 2009 BCCA 337 at paras. 42, 57. 

87 R. v. Smith (Edward Dewey), [1987]1 SCR 1045, at para. 69. 

88 BedJord, supra note 7 at paras. 143-145, 162. 
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conduct. As noted above, overbreadth comes not just from prosecutions that are initiated 

but also the threat of prosecution. 

107. Furthermore, relying on the newly crafted doctrine of unpalatabilitl9 as a way to 

ensure that refugee parents would not be prosecuted under s. 117 is problematic because 

it is both vague and subjective. Even the Court of Appeal recognized that the cases in 

which prosecution would be unpalatable "defied comprehensive definition.,,9o 

108. Throughout these proceedings, the Crown never professed an intention to 

prosecute a refugee parent. The freshly crafted position of the Crown before the Court of 

Appeal suggested that although the prosecution of the parent would fit squarely within 

Parliament's objective in enacting s. 117, Parliament's broad objective could be thwarted 

by the discretion of prosecutors who would never undertake such a prosecution. 

109. The shifting position of the Crown as to Parliament's intent further illustrates the 

difficulties in relying on prosecutorial discretion in this context. If a person had sought 

advice at the time the present matter was before the trial judge, the unequivocal message 

would have been that the person would not be subject to prosecution as both the Crown 

and the Canada Border Services Agency were of the view that such prosecutions were not 

Parliament's intention at all. That position has drastically changed, and the Crown is now 

of the view that such prosecutions were very much within Parliament's intent. The 

Crown's shifting position provides no basis whatsoever upon which someone could know 

whether their actions would subject them to criminal prosecution and potential lengthy 

incarceration. 

110. Given that prosecutorial discretion is not reviewable, it is unclear what remedy 

would be available, if any, to an individual charged under s. 117 in a case where the 

prosecution was considered "unpalatable". 

89 BCCA Reasonsfor Judgment, supra note 16 at para. 90. Appellants' Record, Vol. T, at 78. 

90 Ibid. at para 143. Appellants' Record, Vol. T, at 96. 
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111. If the interpretation of s. 117 as offered by the Court of Appeal is correct, then 

anyone, whether a family member or humanitarian aid worker, who in any way assists or 

encourages an asylum-seeker to arrive at Canada's border to make a refugee claim may 

be subject to criminal prosecution. It may be safely concluded that if Parliament had 

intended to criminalize all such people, it would have stated this intention in bold and 

unambiguous language. 

112. Rather than protecting migrants, it is submitted that the breadth of this provision 

actually increases the vulnerability of refugees by criminalizing the only route open to 

many of them in fleeing their home countries. Indeed, the government is exacerbating the 

hanns that other parts of the IRP A are trying to address. Professor James C. Hathaway of 

the University of Michigan Law School notes this dichotomy between the professed aims 

of such legislation and its actual results when he states: 

Simply put, the agreement of states to criminalize smuggling and to 
strengthen border control efforts, coupled with inelastic demand for 
border crossing by mostly less-than-wealthy persons, will logically 
create the conditions within which traditionally benign forms of 
smuggling are transmuted into the clearly rights-abusive practices 
characteristic of trafficking. 91 

113. By not providing an exception for genuine asylum seekers engaging in joint 

efforts to escape persecution and travel to Canada, s. 117 of the IRP A is overbroad in its 

application and runs afoul of Canada's international, and national commitments to 

protecting the rights of refugees. 

G. Section 1 of the Charter 

114. The Appellant submits that s. 117 cannot be saved by s. 1 of the Charter. Indeed, 

this Court has expressed uncertainty as to 

whether a violation of the right to life, liberty or security of the person 
which is not in accordance with the principles of fundamental justice 

91 James C. Hathaway, "The Human Rights Quagmire of 'Human Trafficking'" (2008) 49:! Va. J. Int'! L. 34. 
Appellants' Record, Vol. III, at 135. 
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can ever be justified, except perhaps m times of war or national 
. 92 emergencIes. 

115. Furthermore, in a case where the violation of the principles of fundamental justice 

is as a result of overbreadth in particular, it is difficult to see how the infringement can be 

justified. As the broad wording of s. 117 captures individuals Parliament did not intend to 

be prosecuted for human smuggling, it is incapable of passing the minimal impairment 

branch ofthe s. 1 analysis. 

116. The Crown has not argued at any stage of the proceedings that if the law is 

overbroad that it could be saved under section 1. Without having the benefit of an 

argument on this issue, it is difficult to address a possible change of approach by the 

Crown. 

H. Remedy 

117. Given that the legislation on its face captures a wide range of behaviour that ought 

not be sanctioned, the final question to be addressed is one of appropriate remedy. The 

Court can either interpret the legislation in such a way as to make it Charter compliant, 

read down the section or read in the necessary elements. Should none of those remedies 

be appropriate, then the legislation ought to be struck down and returned to Parliament to 

craft an offence compliant with the Charter. 

118. As the trial judge pointed out, there are a number of ways in which the section 

could be modified or read down to address the overbreadth:93 

One can easily imagine a narrower definition of human smuggling than what s. 
117 provides, although it would involve the weighing and choosing of priorities. 
For example, one might imagine a definition which allows for consideration of one 
or more (among others) of the following: 

1. a more refmed definition of "human smuggling"; 

92 Re B.C. Motor Vehicle Act, [1985]2 SCR 486 at 518, as cited in Heywood, supra note 4 at 802. 
93 Reasons for Judgment on Voir Dire, supra note 33 at para. 163. Appellants' Record, Vol. I, at 36. 
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2. exclusion of certain classes of persons from the definition of "human 
smuggling"; 

3. human smuggling as including one or more of the following essential 
elements: 

(a) clandestine or surreptitious entry; 

(b) "financial gain or material benefit" ; 

(c) association with a criminal organization; 

(d) an association with a terrorist organization; 

(e) exploitation or abuse of the migrant; 

(f) "power or control" over the migrant; 

(g) endangerment of the life or safety of, or causing bodily harm or 
death to, the migrant; 

(h) any combination ofthe above. 

4. any combination ofthe above. 

119. While the list above is not a comprehensive overview of the approaches that 

might be taken to address the overbreadth of the section, it provides a very clear 

indication that any attempt to reading in or reading down would encroach on the role of 

the legislature. 

120. In the end, the Court is in a similar position to that in Heywood,94 in the sense that 

the exercise is not one of reading in an obvious lacuna, but one of legislating. This Court 

has repeatedly warned against engaging in a legislative exercise. The Court in Heywood 

made the following observations: 

71 Counsel for the appellant argued that even if s. 179(1 )(b) of the 
Criminal Code is so overbroad as to result in a violation of s. 7 which 
carmot be saved by s. 1, rather than striking the section down in its 
entirety, the section should be read down so as to come within 
constitutional limits. In my opinion reading down is not appropriate in 

94 Heywood, supra note 4. 
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this case. The changes which would be required to make s. 179(1 )(b) 
constitutional would not constitute reading down or reading in; rather, 
they would amount to judicial rewriting of the legislation. 

72 This Court considered the application of flexible remedial 
alternatives under s. 52 of the Constitution Act, 1982 such as reading in 
and reading down in Schachter v. Canada, [1992] 2 S.C.R. 679. Lamer 
C.l., writing for himself and four other members of the Court, held that 
reading in or reading down will only be warranted where: (i) the 
legislative objective is obvious, and reading in or reading down would 
constitute a lesser intrusion on that objective than striking down the 
legislation; (ii) the choice of means used by the legislature is not so 
unequivocal that reading in or reading down would unacceptably 
intrude into the legislative sphere; and (iii) reading in or reading down 
would not impact on budgetary decisions to such an extent that it would 
change the nature of the legislation at issue. 

121. In the case at bar, there are a number of remedies that might address the 

overbreadth of the legislation. Each would require the Court to define the purpose and 

scope of the offence, and ultimately engage in a legislative exercise. Such an exercise is 

best left to Parliament and the only appropriate remedy in this case is to declare the 

section of no force or effect. 

PART IV: SUBMISSIONS ON COSTS 

122. The Appellant does not seek costs and would ask that costs not be ordered against 

him. 

PART V: ORDER SOUGHT 

123. The Appellant seeks an order allowing the appeal and restoring the decision of the 

trial judge declaring s. 117 of the Immigration and Refugee Protection Act to be of no 

force or effect and acquitting the Appellant. 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED 

DATED this 9th day of December, 2014. 

/ 

l, i V!.-Y"vV\/ 

-PE-T-E-R--H-.~E-D-E-L-M-AN--N--~ L 

Counsel for the Appellant 
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PART VII: STATUTORY PROVISIONS 

Canadian Charter of Rights and Freedoms, 
s 3, Part I ofthe Constitution Act, 1982, 
being Schedule B to the Canada Act 1982 
(UK), 1982, c 11 

Section 1 

Rights and freedoms in Canada 

1. The Canadian Charter of Rights and 
Freedoms guarantees the rights and freedoms 
set out in it subject only to such reasonable 
limits prescribed by law as can be 
demonstrably justified in a free and democratic 
society. 

Section 7 

Life, liberty and security of person 

40 

Charte canadienne des droits et libertes, Loi 
constitutionelle de 1982, constituant I'annexe 
B de la loi de 1982 sur Ie Canada (R-U), 1982, 
cll 

La section 1 

Droits et libertes au Canada 

1. La Charte canadienne des droits et libertes 
garantit les droits et libertes qui y sont enonces. 
Ils ne peuvent etre restreints que par une regie 
de droit, dans des limites qui soient 
raisonnables et dont la justification puisse se 
demontrer dans Ie cadre d'une societe libre et 

democratique. 

La section 7 

Vie, liberte et securite 

7. Everyone has the right to life, liberty and 7. Chacun a droit it la vie, it la liberte et it la 
securite de sa personne; il ne peut etre porte security of the person and the right not to be 

deprived thereof except in accordance with the 
principles of fundamental justice. 

Immigration and Refugee Protection Act, 
SC 2001, c 27 

Human Smuggling and Trafficking 

Section 117 

Illegal Entry 

117. (1) No person shall knowingly organize, 

atteinte it ce droit qu' en conformite 
principes de justice fondamentale. 

avec les 

Loi sur I'immigration et la protection des 
rHugies (LC 2001, ch 27) 

Organisation d'entree ilIegale au Canada 

La section 117 

Entree illegale 

117. (1) Commet une infraction qmconque 
sciemment organise l'entree au Canada d'une 



induce, aid or abet the coming into Canada of 
one or more persons who are not in possession 
of a visa, passport or other document required 
by this Act. 

Marginal note: Penalties - fewer than 10 
persons 

(2) A person who contravenes subsection (1) 
with respect to fewer than 10 persons is guilty 
of an offence and liable 

(a) on conviction on indictment 

(i) for a first offence, to a fine of not more than 
$500,000 or to a term of imprisonment of not 
more than 10 years, or to both, or 
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(ii) for a subsequent offence, to a fine of not 
more than $1,000,000 or to a term of 
imprisonment of not more than 14 years, or to 
both; and 

(b) on summary conviction, to a fine of not 
more than $100,000 or to a term of 
imprisonment of not more than two years, or to 
both. 

Marginal note: Penalty - 10 persons or more 

(3) A person who contravenes subsection (1) 
with respect to a group of 10 persons or more 
is guilty of an offence and liable on conviction 
by way of indictment to a fine of not more than 
$1,000,000 or to life imprisonment, or to both. 

Marginal note: No proceedings without 
consent 

(4) No proceedings for an offence under this 
section may be instituted except by or with the 
consent of the Attorney General of Canada. 

ou plusieurs personnes non munles des 
documents - passeport, visa ou autre - requis 
par la presente loi ou incite, aide ou encourage 
une telle personne it entrer au Canada. 

Note marginale :Peines 

(2) L'auteur de l'infraction visant moins de dix 
personnes est pas sible, sur declaration de 
culpabilit6 : 

a) par mise en accusation: 

(i) pour une premiere infraction, d'une amende 
maximale de cinq cent mille dollars et d'un 
emprisonnement maximal de dix ans, ou de 
I'une de ces peines, 

(ii) en cas de recidive, d'une amende maximale 
de un million de dollars et d'un 
emprisonnement maximal de quatorze ans, ou 
de I'une de ces peines; 

b) par procedure sommaire, d'une amende 
maximale de cent mille dollars et d'un 
emprisonnement maximal de deux ans, ou de 
I 'une de ces peines. 

Note marginale :Peines 

(3) L'auteur de I'infraction visant un groupe de 
dix personnes et plus est passible, sur 
declaration de culpabilite par mIse en 
accusation, d'une amende maximale de un 
million de dollars et de l'emprisonnement it 
perpetuite, ou de l'une de ces peines. 

Note marginale :Consentement du procureur 
general du Canada 

(4) II n' est engage aucune poursuite pour une 
infraction prevue au present article sans Ie 
consentement du procureur general du Canada. 
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Contravention of Act Infraction generale 

Section 124 La section 124 

124. (1) Every person commits an offence who 124. (1) Commet une infraction quiconque : 

(a) contravenes a provision of this Act for a) contrevient it une disposition de 1a presente 
which a penalty is not specifically provided or loi pour laquelle aucune peme n' est 
fails to comply with a condition or obligation specifiquement prevue ou aux conditions ou 
imposed under this Act; obligations imposees sous son regime; 

(b) escapes or attempts to escape from lawful b) echappe ou tente d' echapper it sa detention; 
custody or detention under this Act; or 

(c) employs a foreign national in a capacity in 
which the foreign national is not authorized 
under this Act to be employed. 

Marginal note:Deemed knowledge 

c) engage un etranger qui n' est pas auto rise en 
vertu de la presente loi it occuper cet emploi. 

Note marginale :Presomption 

(2) Quiconque engage la personne visee it 
2) For the purposes of paragraph (l)(c), a l'alinea (l)c) sans avoir pris les mesures 
person who fails to exercise due diligence to voulues pour connaitre sa situation est repute 
determine whether employment is authorized savoir qu'elle n'etait pas autorisee it occuper 
under this Act is deemed to know that it is not l'emploi. 
authorized. 

Marginal note:Due diligence defence 
Note marginale :Disculpation 

(3) A person referred to in subsection 148(1) 
shall not be found guilty of an offence under (3) Est discu1pee de l'infraction visee it l'alinea 
paragraph (l)(a) if it is established that they (l)a) 1a personne visee au paragraphe 148(1) 
exercised all due diligence to prevent the qui etablit qu' elle a pris toutes les mesures 
commission of the offence. voulues pour en prevenir la perpetration. 

Section 125 La Section 125 

125. A person who commits an offence under 125. L'auteur de l'infraction Vlsee au 
paragraphe 124(1) est passible, sur declaration 

. 
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subsection 124(1) is liable 

(a) on conviction on indictment, to a fme of not 
more than $50,000 or to imprisonment for a 
terru of not more than two years, or to both; or 

(b) on summary conviction, to a fine of not 
more than $10,000 or to imprisonment for a 
term of not more than six months, or to both. 

Section 133 

Marginal note: Deferral 

133. A person who has claimed refugee 
protection, and who came to Canada directly or 
indirectly from the country in respect of which 
the claim is made, may not be charged with an 
offence under section 122, paragraph 124(1)(a) 
or section 127 of this Act or under section 57, 
paragraph 340(c) or section 354,366,368,374 
or 403 of the Criminal Code, in relation to the 
coming into Canada of the person, pending 
disposition of their claim for refugee protection 
or if refugee protection is conferred. 

Convention relating to the status of 
refugees, 28 July 1951, 189 UNTS 150 

de culpabilite : 

a) par mise en accusation, d'une amende 
maximale de cinquante mille dollars et d'un 
emprisonnement maximal de deux ans, ou de 
I'une de ces peines; 

b) par procedure sommaire, d'une amende 
maximale de dix mille dollars et d'un 
emprisonnement maximal de six mois, ou de 
I 'une de ces peines. 

La Section 133 

Note marginale : Immunite 

133. L'auteur d'une demande d'asile ne peut, 
tant qu'il n'est statue sur sa demande, ni une 
fois que I' asile lui est confere, etre accuse 
d'une infraction visee a l'article 122, a l'alinea 
124(l)a) ou a l'article 127 de la presente loi et 
a l'article 57, a I'alinea 340c) ou aux articles 
354, 366, 368, 374 ou 403 du Code criminel, 
des lors qu'il est arrive directement ou 
indirectement au Canada du pays duquel il 
cherche a etre protege et a la condition que 
I'infraction ait ete commise a l'egard de son 
arrivee au Canada. 

Convention relative au statut des rHugies, 
189 UNTS 150 

Article 31. -- Refugies en situation irreguliere 

Article 31. - Refugees unlawfully in the dans Ie pays d'accueil 

country of refuge 

I. Les Etats contractants n'appliqueront pas de 
I. The Contracting States shall not impose sanctions penales, du fait deleur entree ou de 
penalties, on account of their illegal entry or leur sejour irreguliers, aux refugies qui, arrivant 
presence, on refugees who, coming directly directement du territoire OU leur vie ou leur 
from a territory where their life or freedom was liberte etait menacee au sens prevu par I'article 
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threatened in the sense of article 1, enter or are prenner, entrent ou se trouvent sur leur 
present in their territory without authorization, territoire sans autorisation, sous la reserve 
provided they present themselves without qu'ils se presentent sans delai aux autorites et 
delay to the authorities and show good cause leur expo sent des raisons reconnues valables de 
for their illegal entry or presence. leur entree ou presence irregulieres. 

2. The Contracting States shall not apply to the 
movements of such refugees restrictions other 
than those which are necessary and such 
restrictions shall only be applied until their 
status in the country is regularized or they 

2. Les Etats contractants n'appliqueront aux 
deplacements de ces refugies d'autres 
restrictions que celles qui sont necessaires; ces 
restrictions seront appliquees seulement en 
attendant que Ie statut de ces refugies dans Ie 
pays d'accueil ait ete regularise ou qu'ils aient 
reussi it se faire admettre dans un autre pays. obtain admission into another country. The 
En vue de cette derniere admission, les Etats Contracting States shall allow such refugees a 
contractants accorderont it ces refugies un delai reasonable period and all the necessary 

facilities to obtain admission into another 
country. 

An Act to Amend the Immigration Act and 
the Criminal Code in consequence thereof, 
S.C. 1988, c. 36, s. 9 

Section 95 

95.1 Every person who knowingly organizes, 
induces, aids or abets or attempts to organize, 
induce, aid or abet the coming into Canada of a 
person who is not in possession of a valid and 
subsisting visa, passport or travel document 
where one is required by this Act or the 
regulations is guilty of an offence and liable 

(a) on conviction on indictment, to a fine not 
exceeding ten thousand 
dollars or to imprisonment for a term not 
exceeding five years, or to both; or 

(b) on summary conviction, to a fine not 
exceeding two thousand dollars or to 
imprisonment for a term not exceeding 6 

raisonnable amSI que toutes facilites 
necessaires. 

Loi modifiant la Loi sur l'immigration de 
1976 et apportant des modifications 
correlatives au Code criminel, S.C. 1988, c. 
36, s. 9 

La Section 95 

95.1 Toute personne qui, sciemment, 
incite, aide ou encourage ou tente d'inciter, 
d'aider ou d'encourager une personne 
non muuie d'un visa, d'un passeport ou 
d'un titre de voyage en cours de validite 
requis en vertu de la presente loi ou des 
n':glements it entrer au Canada, ou organise 
ou tente d'organiser I'entree d'une 
telle personne au Canada, commet une 
infraction et est passible: 

a) sur declaration de culpabilite par 
voie de mise en accusation, d'une 
amende d'au plus dix mille dollars et 
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months, or to both. 

95.2 Every person who knowingly organizes, 
induces, aids or abets or attempts to organize, 
induce, aid or abet the coming into Canada of a 
group of ten or more persons who are not in 
possession of valid and subsisting visas, 
passports or travel documents where such 
visas, passports or travel documents are 
required by this Act or the regulations is guilty 
of an offence and liable on conviction on 
indictment to a fine not exceeding five hundred 
thousand dollars or to imprisonment for a term 
not exceeding ten years, or to both. 

d'un emprisonnement d'au plus cinq ans, 
ou de l'une de ces peines; 

b) sur declaration de culpabilite par 
procedure sommaire, d'une amende d'au 
plus deux mille dollars et d'un emprisonnement 
d'au plus six mois, ou de l'une 
de ces peines, 

95.2 Toute personne qui, sciemment: 

a) soit incite, aide ou encourage ou 
tente d'inciter, d'aider ou d'encourager it 

. entrer au Canada un groupe de dix personnes 
ou plus, 

b) soit organise ou tente d'organiser 
l'entree au Canada d'un group de dix personnes 
ou plus, 

non munies d'un visa, d'un passeport ou 
d'un titre de voyage en cours de validite 
requis en vertu de la presente loi ou des 
reglements, commet une infraction et est 
passible, sur declaration de culpabilite par voie 
de mise en accusation, d'une amende d'au plus 
cinq cent mille dollars et d'un emprisonnement 
d'au plus dix ans, ou de l'une de ces peines. 
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