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Respondent’s Factum   Part I: Overview 

PART I: OVERVIEW AND STATEMENT OF FACTS 

Overview 

1. Section 117 of the Immigration and Refugee Protection Act (“IRPA”)1 is an enforcement 

provision, the objective of which is to prevent individuals from organizing or assisting others in 

unlawfully entering Canada, in the interests of safeguarding Canadian sovereignty, public safety and 

security, and the integrity of the immigration regime.  As an offence provision, s. 117 clearly 

engages the liberty interests of those who are charged with organizing or assisting in the entry of 

undocumented individuals into Canada, but it does so in a manner that is fully consistent with the 

principles of fundamental justice under s. 7 of the Canadian Charter of Rights and Freedoms.  

Section 117 does not offend the principles of overbreadth, gross disproportionality, or vagueness. 

2. Section 117 is neither unconstitutionally overbroad nor grossly disproportionate.  It is an 

enforcement provision meant to apply to the conduct of anyone who engages in the prohibited 

activity, regardless of motive or personal circumstance, and has purposely been drafted broadly.  

Indeed, it would be impossible to exhaustively identify, in advance, all the circumstances in which 

those who organize or assist in the unregulated entry of undocumented individuals into the country 

would not undermine Canadian sovereignty, or put public safety or security at risk.  Moreover, 

anyone who takes it upon him or herself to by-pass Canada’s immigration regime by organizing or 

aiding the entry into Canada of undocumented individuals undermines the integrity of Canada’s 

immigration and refugee protection processes.  Section 117 does not have grossly disproportionate 

effects on either refugee claimants, or those who assist potential refugee claimants to enter Canada 

without proper documents, because there is no right under either domestic or international law to 

enter Canada unlawfully to make a refugee claim, much less to assist a third party in doing so. 

3. Nor is s. 117 unconstitutionally vague.  Parliament has used clear and unambiguous language 

to prohibit organizing or assisting in the entry of undocumented individuals into Canada in 

contravention of Canada’s immigration laws.  Anyone who chooses to engage in the prohibited 

conduct enters an area of risk and is liable to prosecution.  The statutory requirement for Attorney 

General consent to the prosecution under s. 117 does not make the offence vague.  Prosecutorial 

discretion is an essential feature of the Canadian criminal justice system, and is entirely consistent 

with the principles of fundamental justice.  The fact that s. 117(4) requires the Attorney General to 

                                                 
1  Immigration and Refugee Protection Act, S.C. 2001, c. 27 (“IRPA”) 
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play a role, as a means of addressing potentially heightened public interest considerations before 

a s. 117 prosecution is initiated, does not alter this reality. 

The Charge 

4.   The appellants were charged in the Supreme Court of British Columbia by way of a direct 

indictment alleging that they organized the unlawful entry into Canada of ten or more individuals 

contrary to s. 117(1) of the IRPA, the offence “colloquially known as human smuggling”.2  The 

indictment was signed by the Director of Public Prosecutions, who discharges the prosecutorial 

functions of the Attorney General under the Director of Public Prosecutions Act.3 

The Allegations 

5.  The evidence the Crown intended to present if the case had been allowed to proceed to 

trial can be summarized as follows: 

(a)  On 17 October 2009, the Ocean Lady was intercepted by Canadian authorities off the 

west coast of Vancouver Island.  The ship was carrying 76 Sri Lankan migrants, none of 

whom had proper documentation to enter Canada.  

(b)  The migrants were interviewed by Canadian authorities and provided details of their 

journey from Asia to Canada aboard the Ocean Lady.  

(c)  The majority of migrants were charged between $30,000 and $40,000 for the journey 

to Canada.  Down payments of $5,000 were typically paid prior to boarding the ship, with the 

remaining funds to be paid upon arrival in Canada.  

(d)  All of the migrants were Tamils from Sri Lanka.  They boarded the Ocean Lady from 

locations in Indonesia and Thailand for the journey to Canada.  Of the 76 migrants, 24 boarded 

the ship in Indonesia, and 52 boarded in Thailand.  

(e)  The appellants were chief crew members on board the ship and were responsible for 

the organization of the migrants in Indonesia and Thailand prior to the boarding of the ship.  

                                                 
2  BCCA Reasons at para. 1-2 [Appeal Record (“AR”), v.1, p. 49] 
3  Director of Public Prosecutions Act, S.C. 2006, c. 9, s. 121.  Pursuant to s. 3(3)(a) of the Act, the Director of 

Public Prosecutions (“DPP”), “under and on behalf of the Attorney General”, “initiates and conducts prosecutions 
on behalf of the Crown”.  Pursuant to s. 3(4), the DPP has the status of Deputy Attorney General of Canada. 
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(f)  The appellants Handasamy and Thevarajah were alleged to be the captain and chief 

engineer of the Ocean Lady.  The appellants Kanagarajah and Appulonappa were alleged to be 

migrant organizers in Indonesia and Thailand. Aboard the Ocean Lady, Mr. Appulonappa and 

Mr. Kanagarajah carried out functions as crew members under the direction of the captain, Mr. 

Handasamy, and the chief engineer, Mr. Thevarajah. 

(g)  The Crown intended to prove that the appellants organized and transported the 76 

undocumented Tamil migrants aboard the Ocean Lady to Canada, in a for profit operation.4 

The Constitutional Challenge 

6.   In a pre-trial motion, the appellants challenged the constitutionality of s. 117 of IRPA 

under s. 7 of the Charter, alleging that the provision was overbroad and void for vagueness.  The 

appellants argued that the offence provision was overbroad because of its potential application to 

certain categories of individuals they say were never intended to be prosecuted, namely close 

family members or humanitarian workers who assist refugees to enter Canada.  The appellants 

never addressed who would qualify as a “close family member” or “humanitarian worker”.  The 

appellants argued further that the objective of s. 117 of IRPA had to be interpreted in accordance 

with Canada’s international obligations under the Convention Relating to the Status of Refugees,5 

and the United Nations Protocol Against the Smuggling of Migrants,6 which – according to the 

appellants – precluded the prosecution of “close family members” or “humanitarian workers” 

assisting in unlawful entry into Canada of individuals seeking to claim refugee protection.7 

Expert Evidence 

7.   The appellants led evidence from an expert witness, Professor Dauvergne, who testified 

with respect to refugee-related issues.  The Crown also called an expert witness, Mr. Dandurand, 

a criminologist who provided evidence concerning human smuggling.  The Court of Appeal ruled 

that to the extent that both witnesses “strayed into providing opinions on the interpretation and 

application of international law and s. 177 of the IRPA, their testimony was not properly 

                                                 
4  Crown’s Synopsis of Case, filed at pre-trial conference [Respondent’s Record (“RR”), p.1-5] 
5  Convention Relating to the Status of Refugees (1951), Can. T.S. 1969 No. 6 (in force 22 April 1954) [“Refugee 

Convention”] 
6  Protocol Against the Smuggling of Migrants by Land, Sea and Air, Supplementing the United Nations Convention 

Against Transnational Crime, 2241 U.N.T.S. 507 (in force 28 January 2004) [“Migrant Smuggling Protocol”] 
7  BCSC Reasons at para. 95-109 [AR v.1, p. 21-24]  
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admissible”.8  The respondent agrees that interpretation of the law is a matter for the courts, but 

will nonetheless summarize the expert testimony given the appellant Appulonappa’s continued 

reliance upon it “to establish the aims of s. 117 and its place within the context of the IRPA and 

international instruments to which Canada is a signatory”.9   

Dauvergne Testimony 

8. The appellants tendered Professor Dauvergne as an expert witness in the area of refugee 

law and policy, as well as Canadian immigration law.  At the outset of her testimony, Professor 

Dauvergne acknowledged that she is not an expert in the area of human smuggling.10  

9.  In direct examination Professor Dauvergne provided an overview of the origins of refugee 

law globally and in Canada.11  The balance of her evidence can be summarized as follows: 

(a)  Those seeking asylum face difficulties and challenges in having their claims heard or 

accepted.  There is no international law which requires states to facilitate refugee travel or to 

allow someone to cross the border for the purpose of seeking refugee status, and no right of 

entry under international law requiring states to accept refugee claimants. Rather, Article 31 of 

the Refugee Convention of 1951 requires that states not penalize refugee claimants ultimately 

found to be Convention refugees for the means by which they enter a state to claim asylum.12 

(b)  Canada is a world leader in the resettlement of refugees through the government’s 

resettlement program, which provides for refugees sponsored by the Canadian government or 

a private group to travel to and enter Canada with an entitlement to permanent resident status 

upon entry.  The refugees brought to Canada under the resettlement are well served, and the 

program “generally is held in strong regard”.13 

(c)  International resettlement programs operate as a lawful and internationally sanctioned  

alternative to the situation of persons arriving in a country and then seeking asylum, which 

globally has a success rate of about 40 percent.14 

                                                 
8  BCCA Reasons at para.62 [AR v.1, p.69] 
9  Appulonappa Factum at para.10  
10  Dauvergne, AR v.2, p.8, l.38 - p.9, l.14  
11  Dauvergne, AR v.2, p.10, l.26 - p.12, l.9  
12  Dauvergne, AR v.2, p.14, l.17-29; p.16, l.5 - p.17, l.36  
13  Dauvergne, AR. v.2, p.29, l.10 - p.30, l.4  
14  Dauvergne, AR v.2, p.30, l.17- p.32, l.12 
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(d)  It is common for people to arrive at a Canadian port of entry in a family grouping and 

make refugee claims.  The Immigration and Refugee Board has a series of procedures for 

dealing with family claims, as they occur on a regular basis and are fairly routine.15 

(e)  Article 1F of the Refugee Convention excludes individuals involved in war crimes, 

crimes against humanity, crimes against international law and serious non-political crimes 

because individuals involved in such conduct are “undeserving of refugee protection”.  

Professor Dauvergne testified that she had never seen a case of someone being excluded under 

Article 1F for assisting a close family member who arrives in a country and makes a refugee 

claim. Nor had she ever heard of a case of a “humanitarian worker” being excluded under 

Article 1F for assisting refugee claimaints who arrive in Canada and make a refugee claim.16 

(f)  When asked specifically whether a refugee claimant who has assisted other family 

members to arrive in Canada to make refugee claims would fall within the Article 1(F) 

exclusion provisions as a result of having breached Canada’s immigration laws, Professor 

Dauvergne opined that this would run counter to the current state of jurisprudence regarding 

Article 1(F) in Canada and internationally.17   

(g)  Despite the difficulties faced by would-be asylum seekers to reach Canada, Professor 

Dauvergne did not condone the offence of human smuggling.18 

Dandurand Testimony 

10.  The Crown tendered Mr. Dandurand as an expert on the patterns and methods of human 

smuggling as a transnational crime. Mr. Dandurand was also qualified to give opinion evidence 

in relation to the United Nations Convention against Transnational Organized Crime (the 

“Organized Crime Convention”),19 including the relevant Protocols.  Mr. Dandurand participated 

in the negotiations that led to the Protocols.20 

11. Mr. Dandurand testified as follows: 

                                                 
15  Dauvergne, AR v.2, p.32, l.36 - p.33, l.12 
16  Dauvergne, AR v.2, p.50, l.1 - p.51, l.40  
17   Dauvergne, AR v.2, p.54, l.10-3  
18   Dauvergne, AR v.2, p. 94, l.43-46  
19  Convention against Transnational Organized Crime, 2225 U.N.T.S. 275 (“Organized Crime Convention”) 
20  Dandurand, AR v.2, p.115, l.44 - p.114, l.5; AR v.2, p.143, l.16-21 
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(a)  Canada is a party to the Organized Crime Convention, and its three protocols signed in 

2000, one of which is the Migrant Smuggling Protocol.21  

(b)  The express purpose of the Organized Crime Convention and the Migrant Smuggling 

Protocol is to facilitate effective international cooperation in combating various forms of 

transnational organized crime.22  

(c)  As the purpose of the Organized Crime Convention is to fight organized crime, the 

Migrant Smuggling Protocol limits the criminalization of migrant smuggling to offences 

carried out for profit or other material benefit. The definition of “smuggling of migrants” 

found in the Protocol is the negotiated minimum requirement necessary to provide a solid 

basis for effective international cooperation in the prevention, investigation and prosecution of 

migrant smuggling as a transnational organized crime.23  

(d)  The obligation of a state party under the Migrant Smuggling Protocol is simply to ensure 

its domestic laws criminalize, at a minimum, the conduct as defined in the Protocol.  Each 

state party has the discretion to adopt stricter measures, as reflected in Article 6(4) of the 

Protocol, which says that nothing in the Protocol prevents a state party from taking measures 

against a person whose conduct constitutes an offence under its own law,24 and Article 34(3) 

of the Organized Crime Convention, which states that state parties may adopt stricter or more 

severe measures than those provided for under the Convention. 25  It was always expected 

during the negotiations that state parties would enact domestic laws criminalizing activities 

broader in nature than the minimum definition of migrant smuggling set out in the Protocol.26 

(e)  Most state parties, if not all countries, have adopted smuggling, immigration control and 

other border protection related offences that not only meet but also go well beyond what is 

explicitly required by the Organized Crime Convention and Migrant Smuggling Protocol, as 

that was always expected by the negotiators representing the state parties.27 

                                                 
21  Dandurand, AR v.2, p.144, l.8-23 
22  Dandurand, AR v.2, p.144, l.24-36; Dandurand Expert Report, AR v.4 at p.79 
23  Dandurand, AR v.2, p.147, l.24 - p.148, l.30; Expert Report, AR v.4 at p.79-80  
24  Dandurand, AR v.2, p.146, l.26-p.147,l.46; p.156, l.46 - p.157,l.13; Dandurand Expert Report, AR v.4 at p.79-80  
25  Dandurand, AR v.2, p.146, l.24 - p.148, l.30; Expert Report, AR v.4 at p.79 
26  Dandurand, AR v.2, p. 171, l.4- p.172, l.7; Dandurand Expert Report, AR, v.4 at p. 79-80 
27  Dandurand, AR p. 148, l.23-30; Dandurand Expert Report, AR v.4 at p.80 
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(f) Given that many countries already had more comprehensive laws in place to combat 

human smuggling prior to their signing of the Migrant Smuggling Protocol, the negotiators 

sought to clarify through the travaux préparatoires, or interpretative notes, that the purpose of 

the definition of “smuggling of migrants” in the Protocol was to focus squarely on the 

behavior of organized criminal groups, not to address the behavior of people acting for 

humanitarian reasons.  As a result, the Protocol specifically excludes from its reach the 

smuggling of migrants for reasons other than financial or material benefits.  However, the 

Protocol does not prevent countries from adopting a wider definition of the offence in 

domestic legislation.28  

(g) According to Mr. Dandurand, s. 117 of IRPA fully complies with the requirements of the 

Migrant Smuggling Protocol.29 

(h) As a state party to the Organized Crime Convention and Migrant Smuggling Protocol, 

Canada is required to implement domestic legislation to combat migrant smuggling as set out 

and defined in the Protocol.  The Protocol does not limit state parties, including Canada, from 

criminalizing activity beyond the definition of migrant smuggling in the Protocol.  In fact, the 

United Nations Office for the High Commissioner for Refugees issued a statement in 2001 

addressing the need for states to take steps to protect themselves and their citizens against 

terrorists and other criminals, acknowledging the importance of state border controls.30  

(i)  The provisions of the Protocol permit state parties to define criminal law as they see fit, 

including border security, provided that the minimum negotiated standard with respect to the 

criminalization of migrant smuggling in the Protocol is met.31  

(j)  Mr. Dandurand did not think the offence of human smuggling would be made out in the 

case of a woman arriving at a Canadian port of entry with her infant child using false 

documents to claim asylum if the woman did not have any choice but to act as she did, but 

believed these actions might fall within the scope of human smuggling.  He also opined that 

this would not likely lead to a prosecution, or “perhaps ought not to be prosecuted.”  He 

                                                 
28  Dandurand, AR v.2, p. 148, l.8 - p.149, l.45; Dandurand Expert Report, AR v.4 at p.80-82  
29  Dandurand, AR v.2, p.151, l.41-47; Dandurand Expert Report, AR v.4 at p.78  
30  Dandurand, AR v.2, p.153, l.24-40; p.163, l.1-42; Dandurand Expert Report, AR v.4 at p.82-84  
31  Dandurand, AR v.2, p.147, l.30-36; Dandurand Expert Report, AR v.4 at p.81 
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agreed that the actions may technically fall within a very broad definition of human 

smuggling, but he was unaware of any such cases.32 

Trial Judge’s Ruling 

12.  In finding that the offence provision in s. 117 of IRPA was unconstitutionally overbroad 

and therefore contrary to s. 7 of the Charter, the trial judge reasoned as follows:  

(a)  Section 117 of IRPA was “Canada’s response” to its international obligations concerning 

human smuggling.33   

(b)     The concept of “human smuggling” had to be defined in conjunction with the concept 

of a “refugee”, and the former term had to be defined in a way that did not catch individuals 

who assist those who might be categorized under the latter term.  The judge drew support for 

this analysis from s. 133 of IRPA, which provides for deferral from prosecution for certain 

offences in relation to a refugee claimant’s use of false documents to enter Canada directly or 

indirectly from a country from which he or she seeks protection.34  The trial judge noted that 

Canada is a party to the Migrant Smuggling Protocol, which concerns the “smuggling of 

migrants”, and makes explicit reference to engaging in specified conduct in order to obtain a 

financial or other material benefit.  The judge proceeded to define the concept of “human 

smuggling” by reference to the Migrant Smuggling Protocol.35 

(c)  Canada’s domestic legislation creates an offence broader in scope than the international 

definition of “smuggling of migrants”.  While, in the trial judge’s view, the objective of s. 117 

is to stop “human smuggling” and to “protect victims of human smuggling” in accordance 

with what he considered to be “Canada’s international obligations”, the offence itself does not 

require proof of financial gain or other material benefit.  Thus, despite its objective, s. 117 

makes no distinction between the types of persons involved in organizing, inducing, aiding or 

abetting the unauthorized entry of others into Canada, nor the reasons or motives of those who 

engage in such conduct.36 

                                                 
32  Dandurand, AR v.2, p.164, l.9-47; p.165, l.12-14; p.167, l.27-39  
33   BCSC Reasons at para.138, 141-143 [AR v.1, p.30-31] 
34  BCSC Reasons at para.58, 62-64, 144 [AR v.1, p.13-14, 31] 
35  BCSC Reasons at para. 53, 65-68, 145 [AR v.1, p.11, 14, 31] 
36  BCSC Reasons at para.138, 145-146 [AR v.1, p.30-31] 
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(d)  Section 117 is overbroad because of its potential application to the actions of 

humanitarian workers or family members involved in organizing the unlawful entry of 

refugees into Canada.  In the judge’s view, the government clearly intended that close family 

members or humanitarian workers would never be prosecuted, because any such prosecution 

would be inconsistent with what the trial judge perceived to be Canada’s international 

obligations under the Migrant Smuggling Protocol and the Refugee Convention.37      

(e)  Section 117 captures a wider range of conduct than necessary to achieve its objectives, 

namely to stop “the smuggling of migrants” as defined in the Migrant Smuggling Protocol, 

and to protect those who are victimized by it.38 

13.  The trial judge held that s. 117 of IRPA is inconsistent with s. 7 of the Charter in a 

manner that cannot be justified under s. 1 and declared the offence to be of no force and effect.39  

The judge subsequently dismissed the charge against the appellants. 

The Court of Appeal Ruling  

(a) No Impermissible Change in Position 

14.  The Court of Appeal rejected the submission that the Crown had impermissibly changed 

its position.  This was not a case where the Crown, in attempting to secure a conviction, changed 

its position concerning the criminal liability of the accused.  The Crown was the respondent in 

the constitutional challenge, which involved legal debate about the potential application of the 

law in hypothetical circumstances.  The Court had to consider all available arguments to ensure 

that the constitutionality of the offence provision was determined on a correct legal basis, and the 

appellants were not prejudiced in their ability to respond to the Crown’s arguments on appeal.40  

(b) Overbreadth 

15. The Court of Appeal followed the “three-step approach” set out in R. v. Khawaja,41 by (i) 

examining the scope of the impugned offence provision, (ii) identifying its objective, and (iii) 

                                                 
37  BCSC Reasons at para.141-142, 144, 146 [AR v.1, p.30-31] 
38  BCSC Reasons at para.140, 150-151, 167 [AR v.1, p.30, 32, 37]   
39  BCSC Reasons at para.165, 167-170 [AR v.1, p.36-37] 
40  BCCA Reasons at para.40-47 [AR v.1, p.62-64] 
41  R. v. Khawaja, [2012] 3 S.C.R. 555, 2012 SCC 69 at para.35-40   
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determining whether the means selected by the legislature were broader than necessary to achieve 

the legislative objective.42 

(b)(i) The Scope of the Offence Provision 

16. The Court of Appeal agreed with the trial judge that s. 117 of IRPA “has a broad scope” in 

that it “criminalizes the actions of anyone who provides assistance to persons entering Canada 

illegally without the required entry documents”.43  Thus, “motive is not a constituent element of 

the offence”, and is only relevant as “an aggravating factor for the purposes of sentencing” as 

provided for in s. 121 of IRPA.44 

(b)(ii) The Objective of the Offence Provision 

17.  In finding that the trial judge misapprehended the objective of the “human smuggling” 

offence in s. 117, the Court of Appeal reasoned as follows: 

(a)  Properly construed, s. 117 is directed at “preventing individuals from arranging the 

unlawful entry of others into Canada”, in order to protect Canadian sovereignty, border 

security, and public safety, and to combat international human smuggling.45   

(b)  This legislative objective is “clear” and “capable of constitutional analysis”.46  In 

Neilson J.A.’s view, the objective as stated by the Crown on appeal was not “so broad and 

vague that it renders meaningful analysis of unconstitutional overbreadth impossible”.47   

(c)  The objective of s. 117 is “rooted in the historical domestic concern of Parliament, as 

sovereign, with border control”.48  The legislative history of Canada’s immigration laws 

demonstrates that “for over a century before the enactment of s. 117, Canada addressed 

concerns about the unlawful entry of migrants by, in part, enacting offences directed to those 

                                                 
42  BCCA Reasons at para.52 [AR v.1, p.66] 
43  BCCA Reasons at para.63-66 [AR v.1, p.69] 
44  BCCA Reasons at para.65 [AR v.1, p.69] 
45  BCCA Reasons at para.114 [AR v.1, p.87]; see also para.67, 72, 81 [AR v.1, p.70-71, 75] 
46  BCCA Reasons at para.72 [AR v.1, p.71-72] 
47  BCCA Reasons at para.69 [AR v.1, p.70-71] 
48  BCCA Reasons at para.114 [AR v.1, p.87] 
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who assisted in their entry” and these offences have been “broadly drafted, with no exceptions 

based on the offender’s motive or other characteristics”.49 

(d) The immediate statutory predecessor to s. 117 of IRPA was s. 94.1 of the Immigration 

Act, which was introduced in an amending statute the objects of which included “to control 

widespread abuse of the procedures for determining refugee status”, “to deter those who assist 

in the illegal entry of persons into Canada and thereby minimize exploitation of and risks to 

persons seeking to come to Canada”, and “to respond to security concerns”.50  Under s. 94.1, 

Parliament created an offence that “criminalized third party assistance to undocumented 

migrants”.  Although the impetus came from incidents involving large scale arrival of 

undocumented migrants “organized by ‘unscrupulous’ smugglers for profit”, there were also 

“broader concerns”.  In particular, the Parliamentary record reflected concerns about “the 

arrival of increasing numbers of undocumented migrants in Canada, most of whom were 

ultimately found not to be genuine refugees” which presented “a potential threat to Canadian 

security and the integrity of Canada’s immigration and refugee system, and also hampered 

protection of genuine refugees.”51 

(e)  The current offence, s. 117 of IRPA, “substantially mirrors” its predecessor in s. 94.1 of 

the Immigration Act.52  Given its text and legislative history, the trial judge’s finding that the 

sole objective of s. 117 was “to stop the smuggling of migrants” in accord with Canada’s 

“international obligations” under the Migrant Smuggling Protocol could not be sustained. 

While s. 117 may address this concern, “its primary purpose, like that of its predecessors, is to 

prevent individuals from arranging the unlawful entry of others to Canada”.53 

(f)  It was not Parliament’s intent in enacting s. 117 of IRPA to exempt close family 

members or humanitarian workers from the application of the law.  Even cases involving 

“close family members” could present a rational concern about assisting in the unlawful entry 

of “relatives who are refugee claimants, but whose presence is inimical to Canadian safety and 

security” due to illness, or membership in a criminal organization or a terrorist entity.54  With 

                                                 
49  BCCA Reasons at para.80 [AR v.1, p.74] 
50  BCCA Reasons at para.76 [AR v.1. p.73] citing Immigration Act, R.S.C. 1985 (4th Supp.), c. 29, s. 2.1 
51  BCCA Reasons at para.79 [AR v.1, p.73-74] 
52  BCCA Reasons at para.86 [AR v.1, p.77] 
53  BCCA Reasons at para.87 [AR v.1, p.77-78] 
54  BCCA Reasons at para.106 [AR v.1, p.84] 
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regard to humanitarian workers, “humanitarian” or “altruistic” considerations are “inherently 

subjective and imprecise” because they rest on motive alone.  Neilson J.A. further questioned 

whether a humanitarian motive should “forestall charges in situations that compromise the 

integrity and efficiency of Canada’s refugee procedures”.55 

(g)  Nevertheless, Parliament recognized that in some instances prosecution of those who 

assist asylum-seekers in gaining entry into Canada could be “unpalatable”.  To address this, 

Parliament chose to enact s. 117(4) as a “continuing policy instrument”, involving centralized 

charge approval that would contemplate “a full assessment of all relevant circumstances, 

including motive, in the context of the two criteria for federal charge approval: whether there 

is a reasonable prospect of conviction, and whether prosecution is in the public interest”.56 

(h)  The trial judge’s reliance on the Refugee Convention and the Migrant Smuggling 

Protocol to find s. 117 of IRPA overbroad was fraught with logical difficulties.57  Even 

leaving those difficulties aside, the Court of Appeal concluded that neither the Refugee 

Convention nor the Migrant Smuggling Protocol “impose an obligation on state parties to 

exempt family members and humanitarians from prosecution for the smuggling of 

migrants”.58 

(i)  The Refugee Convention only provides for immunity from prosecution for refugee 

claimants in respect of offences related to “their own illegal entry”.  There is nothing in the 

text of the Refugee Convention or its context that could be interpreted as extending this 

immunity to those who assist others, or to family members, or to humanitarian workers.59  In 

Neilson J.A’s view, the unambiguous terms of the Refugee Convention do not impose “an 

implied international obligation on Canada to exempt humanitarians or family members from 

domestic legislation criminalizing human smuggling.”60 

(j)  The Migrant Smuggling Protocol “does not impose an international obligation on state 

parties to exempt humanitarians or family members from domestic legislation enacted to  

                                                 
55  BCCA Reasons at para.108 [AR v.1, p.85] 
56  BCCA Reasons at para.109 [AR v.1, p.85] 
57  BCCA Reasons at para.118 [AR v.1, p.88] 
58  BCCA Reasons at para.120 [AR v.1, p.89] 
59  BCCA Reasons at para.137 [AR v.1, p.94] 
60  BCCA Reasons at para.140 [AR v.1, p.95] 
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combat human smuggling”, but merely “creates a minimum standard and does not preclude 

the enactment of broader domestic legislation directed at border control.”61 

(b)(iii) The Breadth of the Means Selected to Achieve Section 117’s Legislative Objective 

18.  The Court of Appeal concluded that in enacting s. 117 of IRPA, “Parliament intended to 

create a broad offence with no exceptions, directed to concerns of border control and the 

particular issue of deterring and penalizing those who assist others in entering Canada illegally”.  

Thus, “the legislative objective of s. 117 is aligned with its scope”.62  

(c) Disposition of the Appeal 

19.  The Court of Appeal set aside the trial judge’s order declaring s. 117 of IRPA to be 

inconsistent with s. 7 of the Charter and directed a new trial.63 

PART II: POINTS IN ISSUE 

20.  The Chief Justice stated the following constitutional questions in this appeal: 

(1)  Does s. 117 of the Immigration and Refugee Protection Act, S.C. 2001, c. 27 violate 

s. 7 of the Canadian Charter of Rights and Freedoms? 

(2)  If so, is the infringement a reasonable limit prescribed by law as can be demonstrably 

justified in a free and democratic society under s. 1 of the Canadian Charter of Rights and 

Freedoms? 

21.  The specific points raised with respect to the constitutionality of s. 117 of IRPA, and the 

Crown respondent’s position on those points, can be summarized as follows: 

(1)  Does Section 117 of IRPA Offend the Principle Against Overbreadth? 

22.  Section 117 of IRPA is not unconstitutionally overbroad.  Its objective is to prevent 

organizing or assisting the entry of undocumented individuals into Canada, in the interests of 

                                                 
61  BCCA Reasons at para.139 [AR v.1, p.94-95] 
62  BCCA Reasons at para.143, 145 [AR v.1, p.95-96] 
63  BCCA Reasons at para.146 [AR v.1, p.96] 
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safeguarding Canadian sovereignty, public safety and security, and the integrity of the Canada’s 

immigration and refugee protection regime.  The prohibition is of necessity cast in broad terms, 

in that it applies to anyone who chooses to engage in the prohibited conduct, regardless of motive 

or personal circumstance. 

(2)  Does Section 117 of IRPA Offend the Principle Against Gross Disproportionality? 

23.  Section 117 of IRPA is not grossly disproportionate in its effects.  Anyone who takes it 

upon him or herself to assist one or more individual without valid travel documents to enter 

Canada in contravention of domestic immigration laws places Canadian sovereignty, public 

safety and security, and integrity of Canada’s immigration laws at risk.  The fact that an 

individual who chooses to engage in this conduct may be motivated by altruism or family ties 

does not alter this reality.  The risk posed by the arrival of undocumented individuals cannot be 

ascertained in advance, and the effect on the integrity of the Canadian immigration and refugee 

protection system arises even in the case of someone who engages in the prohibited conduct for 

what that person considers to be humanitarian purposes, or to aid a loved one or family member. 

(3)  Does Section 117 of IRPA Offend the Principle Against Vagueness? 

24.  Section 117 is not unconstitutionally vague.  It uses clear and unambiguous language to 

prohibit the conduct of organizing or assisting in the entry of undocumented individuals into 

Canada.  The requirement for the Attorney General to give consent to a s. 117 prosecution does 

not offend the doctrine of vagueness.  Prosecutorial discretion is an essential feature of the 

criminal justice system.  The fact that s. 117(4) requires the Attorney General to play a role in the 

process, as a means of addressing public interest considerations before a s. 117 prosecution is 

initiated, does not alter the scope of the offence or make it unconstitutionally vague. 

(4) Is “Equality” an Independent Principle of Fundamental Justice under Section 7 of 
the Charter, and If So, Does Section 117 of IRPA Offend this Principle? 

25.  This Court has not recognized equality as an independent principle of fundamental 

justice, and this is not the appropriate case in which to decide this question.  The right to equality 

is specifically addressed in s. 15 of the Charter, which was not raised in this case.  The Court is 

in no position to engage in the requisite fact-laden analysis of the manner in which the IRPA 

scheme could theoretically affect the equality rights of individuals who are not before the court, 
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in an evidentiary vacuum, using hypothetical scenarios put forward by the appellants 

Kanagarajah and Thevarajah.  On its merits the equality argument is critically flawed because it 

fails to account for the legal and constitutional reality that non-citizens do not have an unqualified 

right to enter or remain in Canada. 

(5)  If Section 117 of IRPA is Inconsistent with Section 7 of the Charter, Can the 
Infringement be Justified as a Reasonable Limit Prescribed by? 

26.  If s. 117 of IRPA does infringe s. 7 of the Charter in some way, the infringement is a 

justifiable limit under s. 1.  The objective of the law is pressing and substantial.  Even if s. 117 

somehow infringes individual rights, it is rationally connected to its objective, impairs individual 

rights as little as is necessary to achieve its objective, and does not produce disproportionate 

effects, given the fundamental principle that Canada has the authority to prescribe the conditions 

under which non-citizens will be permitted to enter and remain in Canada. 

PART III: ARGUMENT 

Legislative Framework 

27.  IRPA came into force on June 28, 2002, repealing and replacing the former Immigration 

Act.64  The preamble in s. 3 of IRPA sets out both the immigration-related and refugee-related 

objectives of the statute.  In particular: 

(a)  Under s. 3(1), the immigration objectives of the Act include fostering Canada’s social, 

cultural, and economic interests through the immigration process, protecting the health, safety, 

and security of Canadians, and promoting international justice by, among other things, 

denying access to individuals who are criminals or security risks.   

(b)  Under s. 3(2), the refugee objectives of the Act include the recognition that the refugee 

program is intended to save lives and protect refugees from persecution, fulfilling Canada’s 

international obligations with respect to refugees, fostering humanitarian ideals, establishing 

fair procedures for refugee claimants, maintaining the integrity of Canada’s refugee system, 

protecting the health, safety and security of Canadians, and promoting international justice by, 

among other things, denying access to individuals who are criminals or security risks.   

                                                 
64  Immigration and Refugee Protection Act, S.C. 2001, c. 27 (“IRPA”), repealing and replacing Immigration Act, 

R.S.C. 1985, c. I-2 (“Immigration Act”) 
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(c)  Under s. 3(3), the statute is to be construed and applied in a manner that amongst other 

things, furthers the domestic and international interests of Canada, and complies with 

international human rights instruments to which Canada is a signatory. 

28.  Part I of IRPA establishes a detailed scheme regulating who may enter or remain in 

Canada, including criteria for selection and admissibility.  Before entering Canada, a foreign 

national must first apply for and obtain a visa or any other required document.65  Those who 

intend to enter and remain permanently in Canada must meet the requirements of one of the 

prescribed family reunification, economic or refugee classes,66 and must undergo a medical 

examination and pass background checks, including criminal and security checks, before a visa 

may be issued.67  Upon arrival in Canada, a foreign national must report to a port-of-entry and 

submit to an examination to verify if they are entitled to come into Canada.68  The scheme also 

contains measures requiring transporters carrying passengers to Canada to ensure that those 

passengers are in possession of prescribed travel documents.69 

29.  Part II of IRPA deals with refugee protection, consistent with Canada’s international 

obligations as referred to in s. 3 above and discussed in more detail below. 

30.  Part III of IRPA, entitled “Enforcement”, establishes a number of offences including the 

impugned human smuggling offence of organizing or assisting the entry of undocumented 

individuals.  The relevant portion of s. 117 as originally enacted and in force at the time of the 

events in this case reads: 

 Part 3 
Enforcement 

Human Smuggling  
and Trafficking 

 Partie 3 
Exécution 

Organisation d’entrée 
illégale au Canada 

Organizing 
entry into 
Canada 

117(1). No person shall 
knowingly organize, induce, 
aid or abet the coming into 
Canada of one or more persons 

Entrée 
illégale 

117. (1) Commet une infraction 
quiconque sciemment organise 
l’entrée au Canada d’une ou 
plusieurs personnes non munies des 

                                                 
65  IRPA, s 11; Immigration and Refugee Protection Regulations, SOR 2002-27 [IRPR], s. 6 (permanent resident 

visa), s. 7 (temporary resident visa and exceptions), s. 50 (required documents for permanent residents), s. 52 
(required documents for temporary residents), s. 190 (exempting certain foreign nationals), s. 138-158 
(convention refugees abroad, humanitarian protected persons abroad, protected temporary residents). 

66  IRPA, s. 12; IRPR, s. 70 
67  IRPA, s. 16(2)(b) (medical examination) 
68  IRPA, s. 16, s. 18(1), s. 20(1) 
69  IRPA, s. 148(1)(a); IRPR, s. 259 
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 who are not in possession of a 
visa, passport, or other 
document required by this Act. 

documents - passeport, visa ou 
autre - requis par la présente loi ou 
incite, aide ou encourage une telle 
personne à entrer au Canada. 

31.  Organizing, inducing, aiding or abetting the entry of ten or more persons is an indictable 

offence, punishable under s. 117(3) by a fine of $1,000,000, or life imprisonment, or both.  

32.  No proceedings can be instituted for an offence under s. 117(1) without the consent of the 

Attorney General of Canada, as set out in s. 117(4).70 

33.  In determining the appropriate sentence for a s. 117 offence, the court must consider 

whether the offence involved any of the statutory aggravating factors listed in s. 121(1), namely 

(a) whether death or bodily harm occurred as a result of the offence, (b) whether the offence was 

committed for the benefit of, at the direction of, or in association with a criminal organization, (c) 

whether the offence was committed for profit, and (d) whether any individual was subjected to 

humiliating or degrading treatment in connection with the offence. 

Recent Amendments to IRPA (Not in Force at the Time of the Events in this Case) 

34.  On December 15, 2012, s. 117(1) was amended to read as follows:  

Organizing 
entry into 
Canada 

 

117.(1) No person shall 
organize, induce, aid or abet 
the coming into Canada of one 
or more persons knowing that, 
or being reckless as to 
whether, their coming into 
Canada is or would be in 
contravention of this Act.71 

Entrée 
illégale 

117. (1) Il est interdit à quiconque 
d’organiser l’entrée au Canada 
d’une ou de plusieurs personnes 
ou de les inciter, aider ou 
encourager à y entrer en sachant 
que leur entrée est ou serait en 
contravention avec la présente loi 
ou en ne se souciant pas de ce fait. 

35. The most recent amendments, not applicable in the case at bar, among other things modify 

the penalty provisions in s. 117(3) to create mandatory minimum jail terms ranging from three to 

ten years under certain circumstances.72 

                                                 
70  Note: under the former Immigration Act, proceedings could only be instituted by or with the personal consent in 

writing of the Attorney General of Canada or Deputy Attorney General.  IRPA s. 117(4) requires the consent of 
the Attorney General, an authority which can be delegated under s. 9 of the Director of Public Prosecutions Act. 

71  Protecting Canada’s Immigration System Act, S.C. 2012, c.17, s. 41(1) 
72  Protecting Canada’s Immigration System Act, S.C. 2012, c.17, s. 41(4) 
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International Instruments 

36.  The trial judge’s overbreadth analysis rested largely on his erroneous conclusion that 

Canada’s objective in enacting s. 117 of IRPA was limited by what he viewed as Canada’s 

international obligations toward refugees under the Refugee Convention,73 and Canada’s 

obligation to combat the smuggling of migrants as defined under the United Nations Migrant 

Smuggling Protocol.74  The Court of Appeal correctly held that this reasoning was based on a 

misunderstanding of the relevant international instruments and their effect on Canada’s ability to 

enact domestic immigration laws to protect Canadian sovereignty, safety and security, and the 

integrity of the immigration system.75 

Refugee Convention Does Not Preclude Domestic Laws to Prevent Organizing or Assisting 
Illegal Entry 

37. The Refugee Convention, which was created in 1951 and ratified by Canada in 1969, does 

not impose any requirement on state parties to admit refugee claimants into their territories, nor 

does it place any positive duty on state parties to facilitate the arrival of refugee claimants at their 

borders.  Instead, it requires state parties to honour the principle of non-refoulement and to 

respect basic requirements for treatment of refugees lawfully within the state party’s territory.76 

38. Article 31 of the Refugee Convention provides that state parties shall not impose penalties 

on certain migrants who enter an asylum country illegally and are successful in making a claim 

for asylum.  In Canada, this is addressed in s. 133 of IRPA.  There are two aspects which are 

relevant for present purposes. 

                                                 
73  Convention Relating to the Status of Refugees, 20 July 1951, Can. T.S. 1969 No. 6 (in force 22 April 1954)  
74  Protocol Against the Smuggling of Migrants by Land, Sea and Air, Supplementing the United Nations Convention 

Against Transnational Crime, 15 November 2000, 2241 U.N.T.S. 507, (in force 28 January 2004) 
75  BCCA Reasons at para.116, 120, 129, 140 [AR p.87-95] 
76  Németh v. Canada (Justice), [2010] 3 S.C.R. 281, 2010 SCC 56 at para.17-21, 50-55; Suresh v. Canada (M.C.I.), 

[2002] 1 S.C.R. 3, 2002 SCC 1 at para.102; R. v. Immigration Officer at Prague Airport et. al., ex parte Roma 
Rights Center et. al., [2004] UKHL 55, per Lord Bingham of Cornhill at para.15,17,19; Minister for Immigration 
and Multicultural Affairs v. Ibrahim, [2000] HCA 55 at para. 137-138; Minister for Immigration and 
Multicultural Affairs v. Khawar, [2002] HCA 14 at para. 42; Atle Grahl-Madsen, The Status of Refugees in 
International Law (1972), v. 2 at p.94, 98-99; James Hathaway, The Rights of Refugees at International Law 
(Cambridge University Press, Cambridge: 2005) at p.394-395; Jenny Bedlington, "The Hows and Whys of 
Interception: A State Perspective” Revue Juridique Polynésienne (2003): 35-84 at p. 47-49; Roman Boed, “The 
State of the Right of Asylum at International Law” (1994), 51 Duke Journal of Comparative and Law 1 at p.3-14  
[To the extent that the expert testimony is admissible on such matters, it reinforces this view: see also AR v.2, 
p.10, l.29 - p.12, l.9; p.14, l.22-36; AR v.4, p.23-24] 
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39. First, s. 133 of IRPA is a deferral provision.  It does not exempt all individuals who claim 

refugee status upon arrival in Canada from prosecution for offences committed to gain access to 

the country; instead, it provides a deferral from prosecution until the refugee claim is determined, 

at which point anyone granted refugee status will not be prosecuted for false statements or misuse 

of documents to gain entry to Canada to obtain refugee protection.  Canadian case law has made 

it clear that s. 133 prohibits the prosecution of refugee claimants pending the determination of the 

refugee claim, with an outright prohibition if the refugee claim is determined to be genuine.77 

40. Second, the Refugee Convention does not require deferral of prosecution for an individual 

who organizes or assists others to unlawfully enter a country with the intent to make a refugee 

claim.  To the extent that the appellants Kanagarajah and Thevarajah suggest otherwise at para. 

36 to 39 of their factum, it bears noting that the drafters of the Refugee Convention discussed 

extending the scope of the exemption from penalties to those who provide “assistance to 

refugees.”  Ultimately, this proposal was rejected because states did not wish to promote the 

unlawful crossing of state borders.78  Thus, the deferral of prosecution as set out in s. 133 of 

IRPA is not applicable to those who organize or assist one or more refugee claimants in illegally 

entering the country, even when the organizer him or herself claims refugee status.79  As one 

judge explained it, “[a]lthough there is an exemption from prosecution under s. 133 for the 

refugee claimants while their claim is being processed and if they are successful in their claims, 

this exemption does not extend to one who aids and abets a person who has violated the Act”.80 

41. The argument that it is impermissible to prosecute a person who assists refugee claimants 

to enter Canada was rejected in Chowdhury,81 in which a man who organized the entry into 

Canada of Bengali nationals intending to claim refugee status was convicted of an offence under 

s. 94.1 of the Immigration Act.  In reviewing the conviction, the Quebec Court of Appeal was 

asked to consider, “How can the appellant be found guilty of helping people carry out an act for 

                                                 
77  R. v. Dinten, [2007] O.J. No. 1228 (Ont. C.J.) at para. 25, 32-33, 42; R. v. Dirie, [1994] O.J. No. 4204 (Ont. C.J.) 

at para.22; Asokan v. Canada (M.C.I.), [2011] I.A.D.D. No. 2551 at para.35-41 
78   Hathaway, The Rights of Refugees at International Law at p. 402-403 
79  R. v. Chowdhury, 2002 CanLII 41146 (QCCA) at para.29-30; R. v. Mossavat (1995), 29 Imm. L.R. (2d) 41 (Ont. 

C.J.) at para.47; R. v. Mossavat (1995), 30 Imm. L.R. (Ont.C.A.) at para. 3; R. v. Dinten at para.47; Anne 
Gallagher, Fiona David, The International Law of Migrant Smuggling (New York: Cambridge University Press, 
2014) at p. 167-168 

80  R. v. Dinten at para.47;  see also R. v. Deutsche Lufthansa Aktiengesellschaft, 1994 CanLII 743 (ONCA) at para.4 
81  R. v. Chowdhury, 2002 CanLII 41446 (QCCA) 
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which they cannot be prosecuted?”82  This correlates with the question posed by the trial judge in 

the instant case, namely, “If the arrival of a legitimate refugee at a port of entry without required 

documentation does not attract criminal liability, why is it a crime to assist such a refugee to 

arrive?”83  In Chowdhury, the Court answered the question in the following terms:  

A person who enters Canada illegally commits an offence. But, if the person applies for 
refugee status, the prosecution must suspend the proceeding. If the person is ultimately 
accepted as a refugee, the law, for humanitarian purposes, wipes the slate clean as far as the 
offence is concerned.  However, there is nothing to prevent Parliament from deciding that a 
person who helps another person to enter Canada illegally commits an offence.  The person 
is not guilty of helping another person who has not committed an offence.  The person is 
guilty of helping another person commit an offence for which he or she may be granted 
amnesty.84 

42. Chowdhury is instructive in responding to the trial judge’s question as to why it is or 

should be a crime to assist a refugee claimant to enter Canada without proper documents in 

contravention of Canadian immigration laws.  Although the trial judge was not referred to 

Chowdhury, he was directed to other relevant case authority setting out the same principle.85 

43. Citing the Vienna Convention on the Law of Treaties,86 the appellants Kanagarajah and 

Thevarajah contend that on a “good faith interpretation”, Article 31 of the Refugee Convention 

“imposes an obligation upon states to refrain from criminalizing refugees for assisting close 

family members traveling with them”.87  However, the principle of good faith interpretation is 

not a source of obligations, and cannot be used to extend the requirements of the Refugee 

Convention beyond the negotiated terms.88  In Febles,89 this Court endorsed the proposition that 

the Refugee Convention represented a “compromise between competing interests”, specifically 

“the need to ensure humane treatment of the victims of oppression on the one hand and the wish 

of sovereign states to maintain control over those seeking entry to their territory on the other”.90  

Article 31 of the Refugee Convention obliges state parties not to impose penalties on refugees “on 

account of their illegal entry”, but does not preclude the imposition of penalties for organizing or 

                                                 
82  R. v. Chowdhury at para.29-30 
83  BCSC Reasons at para.144 [AR p.31] 
84  R. v. Chowdhury at para.30 
85  R. v. Dinten at para.47; R. v. Mossavat (ONCA) at para.3; R. v. Dirie at para.22   
86  Vienna Convention on the Law of Treaties, [1980] Can. T.S. No.3 
87  Kanagarajah and Thevarajah Factum at para.36 
88  R. v. Immigration Officer at Prague Airport et. al., ex parte Roma Rights Center et. al., per Lord Bingham of 

Cornhill at para.19; per Lord Hope of Craighead at para.58, 62-64   
89  Febles v. Canada (Minister of Citizenship and Immigration), 2014 SCC 68 
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assisting others in gaining unlawful entry. The principle of “good faith interpretation” cannot 

expand the scope of obligations assumed under the express terms of Article 31, at the expense of 

the state’s legitimate responsibility to protect its borders.   

44.  As Professor Hathaway explains, state parties have “no legal obligation to exempt even 

individuals or organizations with purely humanitarian motives from penalties for assisting 

refugees to cross frontiers without authorization”.91  The Court of Appeal was therefore correct in 

holding that Canada’s international obligations do not preclude domestic legislation making it an 

offence to organize or assist the entry of undocumented individuals, including potential refugee 

claimants, in the interests of sovereignty, safety, security, and the integrity of Canada’s 

immigration system.92 

Migrant Smuggling Protocol Does Not Preclude Broader Domestic Immigration Laws 

45. The Court of Appeal was also correct in holding that the Migrant Smuggling Protocol, 

created on 15 November 2000 and entered into force in Canada on 28 January 2004, merely 

“creates a minimum standard and does not preclude the enactment of broader domestic legislation 

directed at border control.”93 

46. The Protocol’s stated purpose is “to prevent and combat the smuggling of migrants, as 

well as to promote cooperation among State parties to that end, while protecting the rights of 

smuggled migrants.”94  The term “smuggling of migrants” is defined for the purposes of the 

Migrant Smuggling Protocol as procuring the illegal entry of a foreign national or non-resident in 

order to obtain a “financial or other material benefit”.95  In terms of its scope, the Protocol is 

directed toward the prevention, investigation, and prosecution of offences that are transnational in 

nature and involve an organized criminal group, although not all of the defined offences require 

specific proof of the involvement of an organized crime group.96  

                                                                                                                                      
90  Febles v. Canada (Minister of Citizenship and Immigration) at para. 29, citing R. v. Immigration Officer at 

Prague Airport et. al., ex parte Roma Rights Center et. al., per Lord Bingham of Cornhill at para.15  
91  Hathaway, The Rights of Refugees at International Law at p. 402-403; R. v. Chowdhury at para.30 
92  BCCA Reasons at para.120, 129, 140 [AR v.1, p.89, 91, 95] 
93  BCCA Reasons at para.129 [AR v.1, p.91] 
94  Migrant Smuggling Protocol, Article 2 
95  Migrant Smuggling Protocol, Article 3(a) 
96  Migrant Smuggling Protocol, Article 4; Note: under Article 34(2) of the Organized Crime Convention, the 

offences identified therein shall be established under the domestic law of each state party independent of their 
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47. While the Migrant Smuggling Protocol requires state parties to enact domestic legislation 

criminalizing the “smuggling of migrants” as defined above,97 it expressly preserves the right of 

state parties to enact broader domestic offences.98  In other words, the Protocol creates a 

minimum standard that does not limit the ability of state parties to criminalize a broader range of 

conduct to protect their sovereignty and other domestic interests.99 

48.  Finally, although the Migrant Smuggling Protocol states that migrants should not be 

penalized for the mere fact of being smuggled, it does not suggest that migrants who take an 

active role in the smuggling of others should be immune from the consequences of that illegal 

conduct just because they arrive as part of the same smuggling venture.100  

49.  Canada is by no means the only state party with domestic offences criminalizing a 

broader range of human smuggling conduct than that required under the Migrant Smuggling 

Protocol.  Like Canada, a number of other state parties have offences going beyond the 

negotiated minimum requirements in the Protocol.101 

50. In the specific case of the United Kingdom, while the appellants Kanagarajah and 

Thevarajah rely on Lord Justice Hooper’s description of s. 25A of the Immigration Act, 1971 in 

Kapoor,102 these submissions overlook Lord Hooper’s qualification of his remarks.  As Lord 

Hooper noted, pursuant to s. 25 of the Immigration Act, 1971 it is an offence in the United 

Kingdom to assist anyone – including an asylum-seeker, and irrespective of whether a charge for 

                                                                                                                                      
transnational nature or the involvement of an organized crime group, except as otherwise provided.  Article 1(3) 
of the Migrant Smuggling Protocol states that the provisions of the Organized Crime Convention apply “mutatis 
mutandis” to the Protocol. 

97  Migrant Smuggling Protocol, Article 6(1) 
98  Migrant Smuggling Protocol, Article 6(4) 
99  UN Office on Drugs and Crime, Legislative Guides for the Implementation of the United Nations Convention 

against Transnational Organized Crime and the Protocols Thereto at para. 21, 41 
100  Migrant Smuggling Protocol, Article 5; Natalia Ollus, Protocol Against the Smuggling of Migrants by Land, Air 

and Sea: A Tool for Criminal Justice Personnel, in United Nations Asia and Far East Institute for the Prevention 
of Crime and the Treatment of Offenders, “The Effective Administration of Criminal Justice to Tackle 
Trafficking in Human Beings and Smuggling of Migrants”, 2002, p. 36 

101  European Union: Council Directive 2002/90/EC (28 November 2002), Official Journal L 328/17, s. 1(1)(a)  
defining the facilitation of unauthorised entry, transit and residence, [assisting illegal entry]; compare with 
s.1(1)(b) [assisting illegal residence for a financial gain]; Council Framework Decision 2002/946/JHA (28 
November 2002) Official Journal L 328/1, s. 1(3) on the strengthening of the penal framework to prevent the 
facilitation of unauthorised entry, transit and residence, [providing for increased penalty where offence 
committed for financial gain]; Australia: Migration Act 1958 (as amended), No. 62, s. 233A [people smuggling]; 
United States: 8 U.S.C. § 1324(a)(1)(A)(i) [alien smuggling]; §1324(a)(1)(B)(i) [providing increased penalty 
where offence committed for financial gain] 

102  Kanagarajah and Thevarajah Factum at para.74, citing R. v. Kapoor, [2012] EWCA Crim. 435 at para.83 
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services has been levied – to enter the territory of the United Kingdom unlawfully.  In this respect 

the United Kingdom has also made a policy choice to criminalize a broader range of conduct than 

that required under the Migrant Smuggling Protocol.103  

Constitutionality of the Impugned Provision 

Two Step Analysis under Section 7 of the Charter 

51.  The s. 7 Charter jurisprudence contemplates a two-step analysis.  At the first stage, the 

applicant must establish that the law causes a deprivation of a constitutionally recognized life, 

liberty, or security of the person interest.  At the second stage, the applicant must show that the 

deprivation does not accord with the principles of fundamental justice.104 

52.  It is common ground that because the appellants are charged with a criminal offence that 

could lead to imprisonment, their liberty interests are engaged.  The question is whether the 

offence provision in s. 117 of IRPA is inconsistent with the principles of fundamental justice. The 

principles of fundamental justice raised in this case are overbreadth, gross disproportionality and 

vagueness.  The appellants Thevarajah and Kanagarajah propose a fourth principle, equality, 

which the respondent says should not be addressed for the reasons set out below. 

(1) Section 117 of IRPA is Not Overbroad 

Unconstitutional Overbreadth as a Principle of Fundamental Justice 

53.  Overbreadth arises where the party alleging a Charter violation proves that there is “no 

connection” between the law’s objective and some of its impacts.105  In other words, the question 

is whether the law criminalizes conduct that bears no connection to its objective.  The court’s task 

is not to pass judgment on the legitimacy or wisdom of the state objective, but rather to evaluate 

the constitutionality of the means used to attain it.  The court must also show deference to the 

means chosen by the state to achieve the legislative objective.106 

                                                 
103  R. v. Kapoor, [2012] EWCA Crim. 435 at para. 17, 38 (footnote 7) 
104  R. v. White, [1999] 2 S.C.R. 417 at para.38 
105  Canada (Attorney General) v. Bedford, [2013] 3 S.C.R. 1101, 2013 SCC 72 at para.112-113 
106  R. v. Heywood, [1994] 3 S.C.R. 761 at p.793; R. v. Khawaja, [2012] 3 S.C.R. 555, 2012 SCC 69 at para.37 
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Overview of the Respondent’s Position Regarding Alleged Overbreadth of s. 117 

54.  Section 117 of IRPA is not overbroad.  As explained below, the offence is, of necessity, 

cast in broad terms, in that it applies to anyone who chooses to organize or assist in the entry of 

undocumented individuals into Canada, regardless of motive or personal circumstance.  This is 

because anyone who engages in the prohibited conduct – even where motivated by humanitarian 

considerations or concern for a family member – undermines the integrity of the Canadian 

immigration system and may place the safety or security of the Canadian public at risk by 

assisting in the entry of undocumented individuals into Canada.  The respondent’s submissions 

follow the three-step overbreadth analysis identified in Khawaja,107 by addressing (i) the scope of 

s. 117, (ii) its objective, and (iii) the breadth of the means chosen to achieve this objective. 

(i) The Scope of Section 117 

55.  The elements of the offence of organizing or assisting in the entry of undocumented 

individuals into Canada in s. 117 were addressed by Molloy J. in R. v. Alzehrani:  

[T]he Crown must prove that: (i) the person being smuggled did not have the required 
documents to enter Canada; (ii) the person was coming into Canada; (iii) the accused was 
organizing, inducing, aiding or abetting the person to enter Canada; and (iv) the accused 
had knowledge of the lack of required documents.108 

56.   Thus the actus reus of the offence requires proof that the accused “organized, induced, 

aided or abetted” the coming to Canada of one or more individuals without proper visa or travel 

documents.  The term “organize” contemplates initiating, making arrangements for, or enlisting a 

person or a group.   The term “induce” involves influencing another to act.  The term “aid” 

involves assisting or helping to perform a particular act. The term “abet” connotes instigating, 

promoting, or procuring the commission of a particular act.109  

57.  The mens rea for the offence requires proof of the accused’s intent to organize, induce, 

aid or abet the coming into Canada of one or more individuals, and proof that the accused had 

knowledge that the individual(s) did not possess documents required to enter Canada.110   

                                                 
107  R. v. Khawaja at para.40 
108  R. v. Alzehrani (2008), 237 C.C.C. (3d) 471 (ONSC) at para.10 
109  R. v. Chen, [1998] O.J. No. 5506 (ON.C.J.) at para.19; R. v. Jupiter, [1983] O.J. No. 2408 (Ont. Co. Ct.) at para.8 
110  Under a subsequent amendment, s. 117(1) now requires knowledge or recklessness as to whether entering Canada 

is or would be in contravention of the Act. 
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58.  As is often the case in the criminal law, s. 117 does not require proof of motive.111  In 

other words, the offence applies to anyone who intentionally engages in the prohibited conduct, 

regardless of the motive for doing so.  This does not make s. 117 unconstitutionally overbroad.  

While motive may be a relevant consideration in the Attorney General’s decision to prosecute or 

not to do so in the public interest, it is no basis for categorically exempting conduct that on its 

face constitutes an intentional violation of s. 117.  To hold otherwise would be to place the 

integrity of Canada’s immigration and refugee protection system, the safety of the public, and the 

security of our borders in the hands of those who, on the basis of subjectively-held feelings of 

altruism, take it upon themselves to organize or assist individuals to enter Canada unlawfully. 

(ii) The Objective of Section 117 

59.  The objective of s. 117 is to prevent organizing or assisting the entry of undocumented 

individuals into Canada, in the interests of safeguarding Canadian sovereignty, public safety and 

security, and the integrity of the Canada’s immigration and refugee protection regime.  This 

position is supported by the express statement of legislative objectives in s. 3 of IRPA, the 

structure of the Act and the role of s. 117 as an enforcement provision, the legislative evolution 

and history of the offence, and jurisprudence interpreting and applying the impugned provision. 

Court of Appeal did Not Err in Revisiting Trial Judge’s Conclusion on Legislative Objective 

60.  The appellant Handasamy suggests that the Court of Appeal erred in revisiting the trial 

judge’s conclusion that the objective of s. 117 was to fulfill Canada’s international obligation to 

combat the smuggling of migrants under the Migrant Smuggling Protocol. The appellant 

Handasamy says that the trial judge’s characterization of s. 117’s objective was a finding of 

“legislative fact” which the Court of Appeal had no basis to overturn.112  This argument should 

be rejected for two reasons.   

61.  First, the characterization of s. 117’s objective was not a finding of “legislative fact”, but 

rather a question of law involving interpretation and analysis of the impugned statute.  In 

Bedford, this Court described “legislative facts” as “facts about society at large, established by 

                                                 
111  R. v. Hamilton, [2005] 2 S.C.R. 432, 2005 SCC 47 at para.42-45; R. v. Jupiter at para.10 
112  Handasamy Factum at para.13, 48-49 
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complex social science evidence”.113 A trial judge’s findings with respect to both adjudicative 

and legislative facts rest on the judge’s assessment of evidence and are subject to deference on 

appeal.  On the other hand, the characterization of an impugned law’s objective – based on a 

reading of the statute together with any relevant interpretive aids – is a question of law, 

reviewable on a standard of correctness.  The issue in this case was the characterization of 

s. 117’s legislative objective, a question of law reviewable on a standard of correctness. 

62.  Second, in any event the judge’s analysis was tainted by extricable legal errors,114 

justifying appellate intervention. Among other things, the trial judge erroneously held that the 

objective of s. 117 was to combat human smuggling in response to Canada’s obligations under 

the Migrant Smuggling Protocol, when the offence was first introduced more than a decade 

before Canada assumed any international obligations under the Migrant Smuggling Protocol.115  

The trial judge also misinterpreted the nature and scope of Canada’s international obligations.116  

Because the judge’s characterization of the legislative objective was tainted by legal error, the 

Court of Appeal was required to conduct its own analysis of the impugned law’s objective. 

Statutory Objectives Enumerated in Section 3 of IRPA 

63.  Any consideration of s. 117’s objective should begin with s. 3 of IRPA, which sets out the 

objectives of the Act in relation to immigration and refugees in s. 3(1) and s. 3(2) respectively.  

Both subsections refer to the protection of the “health and safety of Canadians” and maintaining 

the “security of Canadian society”.117  Both subsections also refer to the promotion of 

international justice and security by “fostering respect for human rights and by denying access to 

Canadian territory to persons who are criminals or security risks”.118  These legislative objectives 

would mean little if Canada did not have the ability to control the entry of those who do not 

possess the necessary travel documents or visas, and to prosecute those who intentionally 

organize or assist others to enter the country without such documentation.  Hence Part 3 of IRPA 

contains provisions for the enforcement of Canada’s immigration laws, including s. 117.  These 

                                                 
113  Canada (Attorney General) v. Bedford at para.48.  In constitutional litigation, legislative facts are those that 

pertain to the social, economic and cultural context of the impugned law: Danson v. Ontario (Attorney General), 
[1990] 2 S.C.R. 1086 at p.1099 

114 Housen v. Nikolaisen, [2002] 2 S.C.R. 235, 2002 SCC 33 at para.36-37 
115  BCCA Reasons at para.85-87 [AR v.1, p.77] 
116  BCCA Reasons at para.120, 129, 140 [AR v.1, p.89, 91, 95] 
117  IPRA s. 3(1)(h); s. 3(2)(g) 
118  IRPA s. 3(1)(i); s. 3(2)(h) 
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objectives offer insight into s. 117’s role as an enforcement mechanism that prohibits organizing 

or assisting the entry of undocumented individuals in contravention of the statutory scheme. 

Legislative Evolution and History of the Impugned Offence 

64.  The legislative evolution and history of the offence of organizing or assisting the entry of 

undocumented individuals also supports the respondent’s position concerning the objective of the 

impugned offence in s. 117 of IRPA.  Legislative evolution consists of the “initial formulation 

and all subsequent formulations of the impugned law”, while legislative history includes 

“material related to the conception, preparation and passage of the enactment”.  Although “great 

care must be taken in deciding how much, if any, weight to give” to such materials, it may 

provide “helpful information about the background and purpose of the legislation” and can in 

some cases afford “direct evidence of legislative intent”.119 

65.  The legislative evolution and history of s. 117 establishes two key points.  First, while the 

trial judge held that the objective of s. 117 was to criminalize “human smuggling” and “protect 

victims of human smuggling” in accordance with Canada’s “international obligations” under the 

Migrant Smuggling Protocol,120 the legislative evolution shows that the offence was introduced 

more than a decade before the Protocol came into existence.  Second, the Parliamentary record 

demonstrates that the offence was enacted to address the conduct of all those who organize or 

assist in the entry of undocumented migrants, regardless of motive or personal circumstance.121 

Offence of Organizing or Assisting Entry into Canada Under the Former Immigration Act 

66.  Organizing or assisting the entry of undocumented individuals into Canada has attracted 

criminal sanction as a distinct offence since 12 August 1988.  The text of the original offence 

provision, which was substantially similar to the text of the present offence, read as follows: 

Organizing Entry into Canada 

94.1 Every person who knowingly 
organizes, induces, aids or abets or 
attempts to organize, induce, aid or abet 
the coming into Canada of a person who 

Incitation a entrer au Canada 

94.1 Quiconque incite, aide, ou encourage 
ou tente d’inciter ou d’encourager une 
personne a entrer au Canada, ou organise 
or tente d’organiser l’entrer d’une telle 

                                                 
119  Canada (Canadian Human Rights Commission) v. Canada (Attorney General), [2011] 3 S.C.R. 471, 2011 SCC 

53 at para.44 
120  BCSC Reasons at para. 138 [AR p.30] 
121 See paragraphs 68-69 below. 



Respondent’s Factum Part III: Argument 28 

 
 
 
 
 
 
 
 
 

is not in possession of a valid and 
subsisting visa, passport or travel 
document where one is required by this 
Act or the regulations is guilty of an 
offence and liable  

(a)  on conviction on indictment, to a 
fine not exceeding one hundred 
thousand dollars or to imprisonment for 
a term not exceeding five years,  
(b)  on summary conviction, to a fine 
not exceeding ten thousand dollars or 
to imprisonment for a term not 
exceeding one year, or to both. 

personne au Canada, tout en sachant 
qu’elle n’est pas munie d’un visa, d’un 
passeport, ou d’un titre de voyage en cours 
de validite requis en vertu de la présent loi 
ou de ses règlements comment une 
infraction et encourt, sur déclaration de 
culpabilité : 

a) par mise en accusation, une amende 
maximale de dix mille dollars et un 
emprisonnement maximal de cinq ans, 
ou l’une de ces peines; 
b) par procédure sommaire, un amende 
maximale de deux mille dollars et un 
emprisonnement maximale de six 
mois, ou l’une de ces peines.     

67.  The stated objectives of the statute introducing the offence were: (a) to “preserve access” 

to refugee determination procedures for those in genuine need of protection, (b) to control 

“widespread abuse” of refugee determination procedures, “particularly in light of organized 

incidents involving large-scale introduction” of individuals seeking to take advantage of those 

procedures, (c) to “deter those who would assist in” the unlawful entry of individuals into 

Canada, thereby minimizing exploitation of and risks to those seeking to come to Canada, and (d) 

to respond to security concerns, including the fulfillment of Canada’s obligations toward 

internationally protected individuals.122 

Parliamentary Proceedings Relating to the Former Immigration Act 

68.  In Parliamentary proceedings, then Minister of Employment and Immigration Benoit 

Bouchard explained that the offence was enacted, among other things, to address an influx of 

refugee claims made by undocumented migrants arriving at Canada’s borders, which claims are 

often subsequently determined not to be well-founded.  Minister Bouchard noted that the 

unlawful entry of undocumented migrants undermines Canadian border integrity and security, 

and delays the determination of refugee claims generally.123  The appellants cite passages from 

the Parliamentary proceedings expressing concern about the conduct of unscrupulous smugglers 

                                                 
122  Immigration Act, R.S.C. 1985, C. I-2, s. 2.1; R.S.C. 1985, c. 29 (4th Supp.), s. 1 
123  Senate Standing Committee on Legal and Constitutional Affairs, 2nd Session, 33rd Parliament (1986-1987),  No. 

26 (22 Sep 1987) at 26:6-11; No. 46 (8 Dec 1987) at 46:7-10; House of Commons Legislative Committee on Bill 
C-84, 2nd Session, 33rd Parliament (1986-1987), No. 9 (25 Aug 1987) at 9:23-25 
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and profit-driven smuggling enterprises,124 but overlook comments of Minister Bouchard and 

other witnesses reflecting that s. 94.1 was intended to apply to the conduct of all of those who 

organize or assist the entry of undocumented individuals into Canada.125 

69.  Minister Bouchard rejected the notion that the offence should not apply to humanitarian 

workers or groups who aid in the entry of individuals intending to make refugee claims, 

explaining, “I cannot say in a bill whether such and such an organization is authorized to help 

refugees enter the country when I do not know to begin with if those people are refugees or not.  

That is why I say there is no question, a priori, of restricting the application of the law to some 

group in particular.”126  Another government witness made the same point, stating that “I could 

not give any assurance that any organization is exempt from the scope of the legislation simply 

because of its motives”.127  The question of an individual’s motivation for engaging in the 

prohibited activity was relevant to the discretion to prosecute,128 which in the final version of the 

statute became a matter for the Attorney General’s consideration under s. 94.3. 

Offence of Organizing or Assisting Entry into Canada Under IRPA 

70.  When the former Immigration Act was replaced by IRPA, nothing in the new enactment 

signalled an intention to alter the objective of the impugned offence.  The actual text of s. 117 

mirrors former s. 94.1.  The new heading “Human Trafficking and Smuggling” refers collectively 

to ss. 117 through 122, while the marginal note for s. 117 continues to describe the offence as 

“organizing entry into Canada”.  And rather than narrowing the offence by requiring proof of 

profit or involvement in organized crime, the new statute identified these as aggravating factors 

to be considered in sentencing for an offence under either s. 117 or s. 121. 

Parliamentary Proceedings Relating to IRPA 

71.  In Parliamentary proceedings, the question of potential application of s. 117 to 

humanitarian workers or family members was once again raised.  One government witness 

explained that under s. 117(4), no prosecution under s. 117 could occur without the consent of the 

                                                 
124  Handasamy Factum at para.72-74  
125 House of Commons Legislative Committee on Bill C-84, No. 1 (18 Aug 1987) at p. 1:16, 22-23; House of 

Commons Legislative Committee on Bill C-84, No. 8, (24 Aug 1987) at p. 8:51, 52, 55-57, 60, 62, 72     
126  House of Commons Legislative Committee on Bill C-84, No. 1, (18 Aug 1987) at p. 1:35 (Hon. Benoit Bouchard) 
127  House of Commons Legislative Committee on Bill C-84, No. 8, (24 Aug 1987) at p. 8:55 (Warren Black, Q.C., 

counsel for the Department of Employment and Immigration); see also p.8:73-74 (Mr. Black) 
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Attorney General, who “in deciding whether to prosecute, will weigh the motives of the people 

who have assisted others to come illegally to Canada”.  Another witness asserted that all of the 

circumstances, including “humanitarian considerations”, would be considered by the Attorney 

General under s. 117(4) in deciding whether to prosecute.129   Parliament rejected a proposed 

amendment to s. 117 to exempt those acting for “humanitarian reasons”, following 

representations by government officials on the need to have a strong provision to prohibit 

organizing or assisting the entry of undocumented individuals.130 

Prior Jurisprudence Describing the Objective of the Impugned Provision 

72.  Prior judicial interpretation of the impugned provision may also be taken into account in 

determining its objective.131  The case law considering and applying s. 117 and its statutory 

predecessor reflects its objective of preventing individuals from organizing or assisting others in 

unlawfully entering Canada in the interests of Canadian sovereignty, public safety and security, 

and the integrity of the immigration regime.  In Alzehrani,132 Molloy J. stated, “[t]he integrity of 

Canada’s borders” is “compromised” when criminals “smuggle aliens” into the country.  To the 

same effect is Li,133 in which Stromberg-Stein J. expressed the view that, “Canada must have the 

ability to protect and control its borders and screen and control the flow of migrants into this 

country so that only those deemed qualified are granted entrance to this country”, and further that 

“abuse of the refugee process, facilitated by the migrant smugglers, undermines public 

confidence and support for the refugee process”. 

(iii) Means Chosen to Achieve Section 117’s Objective 

73.  Section 117 is not broader than necessary to achieve its legislative objective.  The offence 

is necessarily broad, because anyone who engages in the prohibited conduct of organizing or 

assisting in the entry to Canada of undocumented individuals puts Canadian public safety and 

security, and the integrity of the immigration and refugee protection regime at risk. 

                                                                                                                                      
128 House of Commons Legislative Committee on Bill C-84, No. 8, (24 Aug 1987) at p. 8:55, 57, 62 (Mr. Black) 
129 House of Commons Standing Committee on Citizenship and Immigration, Proceedings re: Bill C-11, (17 May 

2001), at 1035 (Daniel Therrien, General Counsel, Citizenship and Immigration Canada, Legal Services; Joan 
Atkinson, Assistant Deputy Minister, Policy and Program Development) 

130  House of Commons, Standing Committee on Citizenship and Immigration, Proceedings re: Bill C-11, (17 May 
2001) at 1035-1040 (Hon. John McCallum; Hon. Judy Wasylysia-Leis; Ms. Atkinson; Mr. Therrien) 

131 Canada (Attorney General) v. Bedford at para. 130 
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74.  The appellants argue that s. 117 is overbroad in its possible application to a variety of 

hypothetical scenarios in which prosecution is said to be inconsistent with the objective of the 

offence.  The response to these arguments is twofold.  First, caution must be exercised to ensure 

that the hypothetical scenarios put forward to test the law are sufficiently concrete to permit a 

proper analysis of the scope of the law.  Second, when framed with sufficient detail, the 

hypotheticals advanced by the appellants are properly caught by s. 117 because they involve 

organizing or assisting the unlawful entry of undocumented individuals, conduct which 

undermines Canadian sovereignty, security and public safety, and the integrity of the immigration 

and refugee system. 

Reasonable Hypotheticals 

75.  While “reasonable” hypotheticals can be used to evaluate allegations of overbreadth under 

s. 7 of the Charter, abstract scenarios arising from “far-fetched or marginally imaginable” 

circumstances cannot.  Courts may be called on to consider fact patterns beyond the specific 

circumstances of the matter before the court, but this is not a “license to invalidate statutes on the 

basis of remote or extreme examples”.134 

76.  Among the various hypotheticals advanced by the appellants are the circumstances of 

“humanitarians”, “humanitarian workers”, refugees who “assist each other”, refugee family 

members traveling together, “carpooling friends”, individuals traveling in “groups” or arriving at 

the border “in the company of others”, “friends or relatives” who assist a refugee to come to 

Canada, or lawyers who give advice on the potential scope of the offence. 135  Many of these 

scenarios are quite simply too vague or too marginal to permit a proper constitutional analysis.   

77.  For example, the appellants cite the example of a “humanitarian worker” but offer no 

workable definition of who qualifies as a “humanitarian”.  Neilson J.A. pointed out the inherent 

difficulty in discerning who constitutes a genuine humanitarian.136  Even a smuggler who acts for 

profit, or who merely collects money to cover his or her own expenses, may claim to be 

motivated by altruistic or humanitarian ideals.  This is not to suggest s. 117 itself is vague, but 
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merely to point out that the hypothetical “humanitarian” smuggler scenario put forward by the 

appellants is too lacking in concrete detail to provide any useful basis to assess overbreadth.  

78.  Similarly, the appellants refer to carpooling friends, refugee claimants traveling in groups 

and who provide each other with support either “materially or emotionally”, or refugee claimants 

who arrive at the border “in the company of others”.  Without more detail, there is considerable 

artificiality in attempting to determine whether those who happen to arrive at the border in 

groups, or incidentally enable the entry of others traveling in a group, have engaged in conduct 

that would amount to an offence under s. 117.  It is also difficult to see how a lawyer who merely 

advises a client about what would or would not constitute a s. 117 offence could be liable by 

assisting or counselling.  The lawyer’s role is to advise the client on the state of the law, not to 

instruct or counsel the client to take a particular course of action in order to violate it.  Finally, if 

the conduct in organizing or assisting others to enter Canada unlawfully is the product of duress 

or coercion, as determined on a proper assessment of the facts of a particular case, this could 

provide a defence to a charge under s. 117.  As Gonthier J. explained in Goltz, a law cannot be 

held to be unconstitutional based on a hypothetical scenario in which an individual acts under 

duress or necessity of a sort that would make the conduct in issue “morally involuntary”.137 

Hypotheticals Involve Conduct that Rationally Falls within s. 117’s Objective  

79.  When delineated with sufficient concrete detail to permit a proper analysis, it becomes 

clear that the hypothetical scenarios put forward by the appellants involve conduct that is 

properly caught by s. 117.  The objective of s. 117 is to discourage or prevent anyone, regardless 

of motive of personal circumstance, from organizing or assisting one or more others to 

unlawfully enter Canada.  Even the conduct of a “humanitarian worker” or “close family 

member” who organizes or assists others to unlawfully enter Canada engages the concerns 

embodied by s. 117: 

(a)   There can be no assurance that those whose entry is organized or facilitated will qualify 

as refugees, until a refugee determination is made.  Not even someone with the purest of 

humanitarian motives could have any real assurance that the undocumented individuals he or 

she assists in unlawfully entering Canada will ultimately be determined to be Convention 
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refugees.  As Minister Bouchard explained, “I cannot say in a bill whether such and such an 

organization is authorized to help refugees enter the country when I do not know to begin with 

if those people are refugees or not.”138 

(b)   Whenever someone organizes or assists one or more others to unlawfully enter Canada, 

that conduct deprives Canadian authorities of the opportunity to assess admissibility of those 

who enter unlawfully in advance of their arrival in Canada.  The conduct of humanitarians or 

family members who organize or assist others in illegally entering Canada engages the same 

sovereignty, public health, safety and security concerns that arise in relation to smuggling for 

profit.  Indeed, it would be naïve to think that even well-meaning humanitarian workers or 

family members could not be unknowingly manipulated into assisting the illegal entry of 

dangerous individuals.  Neilson J.A. recognized this, observing that even cases involving 

“close family members” could present rational concern about assisting in the unlawful entry of 

relatives who are refugee claimants, but whose presence is “inimical to Canadian safety and 

security” due to illness, or membership in a criminal organization or a terrorist entity.139 

(c)  Whenever someone organizes or assists one or more others to unlawfully enter Canada in 

contravention of Canada’s immigration laws, that conduct undermines the integrity of the 

immigration regime.  It deprives Canada of the ability to enforce its immigration rules and 

policies, denies Canada the ability control its selection of migrants, and detracts from 

Canada’s refugee resettlement program. 

80.  In summary, the objective of s. 117 is to guard against the unregulated entry of 

undocumented individuals, in the interests of Canadian sovereignty, security and public safety, 

and the integrity of the immigration and refugee system.  To this end, the offence is properly 

directed toward any conduct that assists or aids in the unregulated entry into Canada of 

undocumented individuals.  Anyone who intentionally organizes or assists others in unlawfully 

entering Canada compromises the integrity of Canada’s immigration process, and puts Canadian 

sovereignty, security, and public safety at risk. 

81.  This is not to say motive or personal circumstances are entirely irrelevant.  Parliament has 

opted for a broad offence that criminalizes the conduct of anyone who assists undocumented 
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individuals to enter Canada, regardless of motive or personal circumstances.  At the same time, 

Parliament has, through s. 117(4), imposed a requirement for the Attorney General to consent to 

the prosecution of any s. 117 offence, and the Attorney General has the discretion to consider 

motive and personal circumstance in deciding whether to proceed with a prosecution.  This does 

not make s. 117(4) a remedy for any form of unconstitutional overbreadth, but merely reflects 

reality that motive and personal circumstances are factors relevant to the determination of 

whether it is in the public interest to proceed with a prosecution in any particular case. 

82.  The appellant Handasamy also argues that s. 117 is overbroad because of its potential 

chilling effect on those who might assist refugee claimants to travel to and enter Canada, relying 

on Zundel.140  However, the impugned law in Zundel was shown to infringe freedom of 

expression.  The reasoning in Zundel does not assist those who organize or aid in the 

unauthorized entry of undocumented individuals into Canada, because no one has the “right” to 

enter Canada unlawfully, much less to assist a third party in doing so.141  Since s. 117’s objective 

is to prevent or discourage organizing or assisting the entry of undocumented individuals into 

Canada, the provision cannot be said to be overbroad simply because it achieves its objective. 

(2) Section 117 of IRPA is Not Grossly Disproportionate 

Gross Disproportionality as a Principle of Fundamental Justice 

83.  Gross disproportionality arises where the party alleging a Charter violation proves that 

the “law’s effects on life, liberty or security of the person are so grossly disproportionate to its 

purposes that they cannot rationally be supported”.  This threshold is only made out in “extreme 

cases where the seriousness of the deprivation is totally out of sync” with the state objective.142 

Grossly Disproportionate Effects Must be Proven by Admissible Evidence 

84.  The appellants Kanagarajah and Thevarajah argue that s. 117 is grossly disproportionate 

based on its effects on “refugee infants and parents”.143  There are no facts in the record to 

support this argument, which appears to be based entirely on hypothetical scenarios.  While the 
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Court has held that it is appropriate to consider reasonable hypotheticals in assessing allegations 

of overbreadth,144 it is highly doubtful that hypotheticals have any role to play in determining 

whether a law is grossly disproportionate in its effects under s. 7 of the Charter.  The Court has 

also considered hypotheticals in determining gross disproportionality of punishment under s. 12 

of the Charter,145 but the gross disproportionality analysis under s. 12 is fundamentally different 

because the alleged disproportionality comes from the imposition of the sentence, whereas under 

s. 7 the alleged disproportionality must be established by evidence demonstrating the law’s effect 

on s. 7 interests.  It is generally unwise to decide important constitutional issues in a factual 

vacuum, particularly where the law is alleged to be unconstitutional in its effects.146  Assessing 

the effects of a law based on abstract scenarios invites speculation.  The Court should not 

entertain submissions on the doctrine of gross disproportionality to the extent that they are based 

on hypothetical circumstances unsupported by adjudicative facts on the record in this case. 

Section 117 is Not Grossly Disproportionate 

85.  Assuming there is some basis in the record on which the Court is prepared to consider this 

issue, the respondent says that s. 117 of IRPA is not grossly disproportionate in its effects.  

Anyone who takes it upon him or herself to knowingly assist one or more individuals to enter 

Canada in contravention of domestic immigration laws places Canadian sovereignty, public 

safety and security, and integrity of Canada’s immigration laws at risk.  The fact that an 

individual who chooses to engage in this conduct may be motivated by altruism or family ties 

does not alter this.  The risk posed by the arrival of undocumented individuals cannot be 

ascertained in advance, and the effect on the integrity of the Canadian immigration and refugee 

protection system arises even in the case of someone who engages in the prohibited conduct for 

humanitarian purposes, or to aid a loved one or family member. 

86.  The statutory objective of s. 117 – to prevent the conduct of organizing or assisting in the 

entry of undocumented individuals into Canada – serves to safeguard Canadian sovereignty, 

public safety and security, and the integrity of the immigration and refugee protection regime.  As 

Doherty J.A. explained, these interests are fundamental to Canada’s status as a sovereign nation: 
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I also have no hesitation in describing Canada’s effective control over its borders as a 
societal interest of sufficient importance to be characterized as a principle of fundamental 
justice. Nothing is more fundamental to nationhood and national sovereignty than the 
ability to control national borders. Effective border control serves a myriad of crucial 
social interests ranging from national self-defence to public health, to the enforcement of 
Canada’s fiscal policies and its penal statutes. The appellant’s self-incrimination claim 
must be balanced against the equally fundamental societal claim to the preservation of the 
integrity of Canada’s borders through the effective enforcement of its laws at those 
borders. Effective enforcement extends to the successful prosecution of those who are 
apprehended violating Canada’s laws at its borders.147 

87.  The appellants Kanagarajah and Thevarajah argue the effects of s. 117 on refugee children 

and parents are grossly disproportionate to the objective of the offence.148  This argument 

mistakenly assumes that parents and children have a right to enter Canada unlawfully to make a 

refugee claim.  No such right exists in domestic or international law.  Under s. 6 of the Charter, 

only Canadian citizens have the right to enter and remain in Canada.  It is a fundamental principle 

of immigration law that non-citizens do not have an unqualified right to enter or remain in 

Canada, and that Parliament has the authority to implement immigration policy and legislation 

prescribing the conditions under which non-citizens may enter and remain in Canada.149 

(3) Section 117 of IRPA is Not Vague 

Unconstitutional Vagueness as a Principle of Fundamental Justice 

88.  A penal law that is so vague as to be “unintelligible” or that fails to “give sufficient 

guidance for legal debate” is unconstitutionally vague and therefore inconsistent with the 

principles of fundamental justice in s. 7 of the Charter.  The threshold for finding a law 

unconstitutionally vague is relatively high. What is important is that the law set forth an 

intelligible standard that is capable of judicial interpretation. Only a law so lacking in precision 

that it fails to provide guidance for legal debate will offend the doctrine of vagueness.  The law 

must be sufficiently intelligible to determine its core content.  The law need not dictate with 
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certainty the result in every case, so long as it delineates an area of risk.  The fact that certain 

cases will fall on the periphery of the law does not make the law impermissibly vague.150 

Section 117 is Not Unconstitutionally Vague 

89.  Section 117 uses clear and unambiguous language to prohibit the conduct of organizing or 

assisting the entry of undocumented individuals into Canada, regardless of motive or personal 

circumstance.  It is not difficult to discern the area of risk.  Anyone who chooses to organize or 

assist an undocumented person to enter Canada is within an area of risk and liable to prosecution. 

90.  The requirement of the Attorney General to consent to a s. 117 prosecution does not 

offend the doctrine of vagueness.  This Court has repeatedly held that discretion is an “essential 

feature of the criminal justice system”, that “any system that attempted to eliminate it would be 

unworkably complex and rigid”, and that “the existence of prosecutorial discretion does not 

offend the principles of fundamental justice”.151   

91.  Federal prosecutions are conducted by the Director of Public Prosecutions pursuant to the 

policies set out in the Public Prosecution Service of Canada Deskbook, which is a public 

document.152  The two basic criteria to be met before a case will be prosecuted are: (i) that there 

is sufficient admissible evidence to support a reasonable prospect of conviction, and if so, (ii) that 

the prosecution would best serve the public interest.  The Deskbook lists various public interest 

criteria, including the nature of the alleged offence, the nature of the harm or consequences, the 

attitude of any victim, and the culpability and circumstances of the accused – including the 

accused’s motivation.153  These criteria are, of necessity, flexible and open-ended. 

92.  The fact that s. 117(4) requires the Attorney General to play a role in the process, as a 

means of addressing public interest considerations before a prosecution is initiated, does not alter 

the elements or scope of the offence and does not make the provision unconstitutionally vague.  

Anyone who engages in the prohibited conduct enters an area of risk and is liable to prosecution. 
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(4)  “Equality” Should Not Be Considered as a Principle of Fundamental Justice; 
Alternatively Section 117 of IRPA Does not Offend this Principle 

93.  This Court has not recognized equality as an independent principle of fundamental justice, 

and this is not the appropriate case in which to address the point.  The issue was not raised at 

trial, the record is not sufficient to address it, and the arguments advanced to support it rest 

entirely on abstract, hypothetical scenarios. 

94.  It is a well-known principle of constitutional law that where an applicant’s Charter claim 

falls squarely into one of the enumerated Charter rights, the claim should be analyzed under that 

particular provision.154  Although s. 7 of the Charter may contain residual protection not found 

within the specifically enumerated Charter rights, to consider and analyze all constitutional 

arguments under s. 7 could render the other rights in the Charter redundant.  In Pacificador,155 

Doherty J.A. reasoned even if it could be said that equality was a principle of fundamental justice 

under s. 7 of the Charter, equality arguments should nonetheless be analyzed under the test 

governing the more specific Charter guarantee in s. 15. 

95.  The right to equality is specifically addressed in s. 15 of the Charter, which was not raised 

in this case.  Section 15 inequality claims are highly contextual and rely extensively on a proper 

record of adjudicative facts with respect to the alleged discrimination.  Where the record is not 

sufficient to permit proper constitutional analysis, courts have refused to entertain new or 

expanded questions,156 including s. 15 arguments.157  Given the absence of a proper record of the 

inequality claim in this case, the Court should decline to hear the argument. 

96.  The inequality argument of the appellants Kanagarajah and Thevarajah cannot succeed 

because it rests solely on hypothetical scenarios.  Although reasonable hypotheticals may be used 

to test legislation for overbreadth or vagueness under s. 7 of the Charter, they are not an 

appropriate vehicle for the evaluation of inequality claims, which call for a fact-intensive, 

context-specific analysis, based on evidence.  An individual asserting a breach of equality rights 
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bears the burden of proving substantive inequality.  As such, the analysis must be “grounded in 

the actual situation” of the individual or group in question, and not on speculation.158 

97.  The hypothetical foundations of the equality argument put forward by the appellants 

Kanagarajah and Thevarajah underscore its lack of cogency on the merits.  For example, the 

“discriminatory treatment” alleged is speculation that migrants wishing to enter Canada 

unlawfully have been practically impeded from trying to do so, without the benefit of any 

evidentiary record or findings of fact on point.  In any event, impediments on unregulated entry 

into Canada are not “discriminatory treatment” within the meaning of the Charter.159  Rather, 

they embody the core principles of immigration and refugee law, namely that non-citizens do not 

have an unqualified right to enter or remain in Canada, and Parliament has the authority to 

implement immigration policy and legislation prescribing the conditions under which non-

citizens may enter and remain in Canada.160 

98.  To the extent that the Court is prepared to address the inequality argument on its merits, it 

should be rejected because the argument fails to account for two basic propositions.  First, s. 6 of 

the Charter provides that only Canadian citizens have the right to enter and remain in Canada. 

Second, there is no “right” to enter Canada unlawfully to make a refugee claim, much less a 

“right” to assist a third party in doing so.161  Insofar as the appellants Kanagarajah and 

Thevarajah cite s. 133 of IRPA in support of their argument about inequality,162 this reliance is 

misplaced.  Section 133 addresses and meets Canada’s obligations under Article 31 of the 

Refugee Convention.  As explained above, the Refugee Convention does not create a right of 

entry, and Article 31 in particular, does not prevent state parties from criminalizing the act of 

assisting others in undocumented entry into the state’s territory, as Canada has done under s. 117. 

(5)  If Section 117 of IRPA is Inconsistent with Section 7 of the Charter, it Constitutes a 
Reasonable Limit Prescribed by Law under Section 1 of the Charter
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99.  If s. 117 of IRPA does infringe s. 7 of the Charter in some way, the infringement is a 

justifiable limit under s. 1.163  The ability of a state to regulate entry into its territory is 

fundamental aspect of statehood.  Accordingly, the objective of preventing third parties from 

organizing or assisting unregulated and unlawful entry into Canada, in the interests of 

safeguarding Canadian sovereignty, public safety and security, and the integrity of the Canada’s 

immigration regime is pressing and substantial.164  Section 117 is rationally connected to that 

objective.  To the extent that it is found to impair the rights of any individual, it impairs those 

rights as little as is necessary to achieve its objectives, considering the effect that unlawful entry 

has on Canada’s immigration system as a whole, and the government’s inability to ascertain in 

advance whether an individual who enters Canada unlawfully would qualify as a refugee or pose 

a risk to public health and safety.  Finally, the effect of s. 117 on individual rights is 

proportionate, given the important policy goals at play in the immigration scheme, and the 

fundamental principle that non-citizens do not have an unqualified right to enter Canada.
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PART IV: SUBMISSIONS CONCERNING COSTS 

100. The respondent does not seek costs and makes no submissions in that regard. 

PART V: NATURE OF ORDER SOUGHT 

101. The respondent asks that the appeal be dismissed, without costs.  In the event that the 

appeal is allowed, the respondent requests that the Court suspend the declaration of 

unconstitutionality for one year, to allow Parliament to respond to the ruling. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

______________________________ 
W. Paul Riley, Q.C.,  
Counsel for the appellant 

______________________________ 
Banafsheh Sokhansanj 
Counsel for the appellant 
 

Ottawa, Ontario, 19 January 2015
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PART VII: STATUTORY PROVISIONS 

 
Immigration Act, S.C. 2001, c. 27: 
 

Objectives — immigration 

3. (1) The objectives of this Act with respect 
to immigration are 

(a) to permit Canada to pursue the 
maximum social, cultural and economic 
benefits of immigration; 

(b) to enrich and strengthen the social and 
cultural fabric of Canadian society, while 
respecting the federal, bilingual and 
multicultural character of Canada; 

(b.1) to support and assist the 
development of minority official 
languages communities in Canada; 

(c) to support the development of a strong 
and prosperous Canadian economy, in 
which the benefits of immigration are 
shared across all regions of Canada; 

(d) to see that families are reunited in 
Canada; 

(e) to promote the successful integration 
of permanent residents into Canada, while 
recognizing that integration involves 
mutual obligations for new immigrants 
and Canadian society; 

(f) to support, by means of consistent 
standards and prompt processing, the 
attainment of immigration goals 
established by the Government of Canada 
in consultation with the provinces; 

(g) to facilitate the entry of visitors, 
students and temporary workers for 
purposes such as trade, commerce, 

Objet en matière d’immigration 

3. (1) En matière d’immigration, la présente loi 
a pour objet : 

a) de permettre au Canada de retirer de 
l’immigration le maximum d’avantages 
sociaux, culturels et économiques; 

b) d’enrichir et de renforcer le tissu social et 
culturel du Canada dans le respect de son 
caractère fédéral, bilingue et multiculturel; 

b.1) de favoriser le développement des 
collectivités de langues officielles 
minoritaires au Canada; 

c) de favoriser le développement 
économique et la prospérité du Canada et de 
faire en sorte que toutes les régions puissent 
bénéficier des avantages économiques 
découlant de l’immigration; 

d) de veiller à la réunification des familles 
au Canada; 

e) de promouvoir l’intégration des résidents 
permanents au Canada, compte tenu du fait 
que cette intégration suppose des obligations 
pour les nouveaux arrivants et pour la 
société canadienne; 

f) d’atteindre, par la prise de normes 
uniformes et l’application d’un traitement 
efficace, les objectifs fixés pour 
l’immigration par le gouvernement fédéral 
après consultation des provinces; 

g) de faciliter l’entrée des visiteurs, 
étudiants et travailleurs temporaires qui 
viennent au Canada dans le cadre d’activités 
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tourism, international understanding and 
cultural, educational and scientific 
activities; 

(h) to protect the health and safety of 
Canadians and to maintain the security of 
Canadian society; 

(i) to promote international justice and 
security by fostering respect for human 
rights and by denying access to Canadian 
territory to persons who are criminals or 
security risks; and 

(j) to work in cooperation with the 
provinces to secure better recognition of 
the foreign credentials of permanent 
residents and their more rapid integration 
into society. 

Objectives — refugees 

(2) The objectives of this Act with respect to 
refugees are 

(a) to recognize that the refugee program 
is in the first instance about saving lives 
and offering protection to the displaced 
and persecuted; 

(b) to fulfil Canada’s international legal 
obligations with respect to refugees and 
affirm Canada’s commitment to 
international efforts to provide assistance 
to those in need of resettlement; 

(c) to grant, as a fundamental expression 
of Canada’s humanitarian ideals, fair 
consideration to those who come to 
Canada claiming persecution; 

(d) to offer safe haven to persons with a 
well-founded fear of persecution based on 
race, religion, nationality, political 
opinion or membership in a particular 
social group, as well as those at risk of 
torture or cruel and unusual treatment or 

commerciales, touristiques, culturelles, 
éducatives, scientifiques ou autres, ou pour 
favoriser la bonne entente à l’échelle 
internationale; 

h) de protéger la santé des Canadiens et de 
garantir leur sécurité; 

i) de promouvoir, à l’échelle internationale, 
la justice et la sécurité par le respect des 
droits de la personne et l’interdiction de 
territoire aux personnes qui sont des 
criminels ou constituent un danger pour la 
sécurité; 

j) de veiller, de concert avec les provinces, à 
aider les résidents permanents à mieux faire 
reconnaître leurs titres de compétence et à 
s’intégrer plus rapidement à la société. 

Objet relatif aux réfugiés 

(2) S’agissant des réfugiés, la présente loi a 
pour objet : 

a) de reconnaître que le programme pour les 
réfugiés vise avant tout à sauver des vies et 
à protéger les personnes de la persécution; 

b) de remplir les obligations en droit 
international du Canada relatives aux 
réfugiés et aux personnes déplacées et 
d’affirmer la volonté du Canada de 
participer aux efforts de la communauté 
internationale pour venir en aide aux 
personnes qui doivent se réinstaller; 

c) de faire bénéficier ceux qui fuient la 
persécution d’une procédure équitable 
reflétant les idéaux humanitaires du Canada; 

d) d’offrir l’asile à ceux qui craignent avec 
raison d’être persécutés du fait de leur race, 
leur religion, leur nationalité, leurs opinions 
politiques, leur appartenance à un groupe 
social en particulier, ainsi qu’à ceux qui 
risquent la torture ou des traitements ou 
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punishment; 

(e) to establish fair and efficient 
procedures that will maintain the integrity 
of the Canadian refugee protection 
system, while upholding Canada’s respect 
for the human rights and fundamental 
freedoms of all human beings; 

(f) to support the self-sufficiency and the 
social and economic well-being of 
refugees by facilitating reunification with 
their family members in Canada; 

(g) to protect the health and safety of 
Canadians and to maintain the security of 
Canadian society; and 

(h) to promote international justice and 
security by denying access to Canadian 
territory to persons, including refugee 
claimants, who are security risks or 
serious criminals. 

Application 

(3) This Act is to be construed and applied in 
a manner that 

(a) furthers the domestic and international 
interests of Canada; 

(b) promotes accountability and 
transparency by enhancing public 
awareness of immigration and refugee 
programs; 

(c) facilitates cooperation between the 
Government of Canada, provincial 
governments, foreign states, international 
organizations and non-governmental 
organizations; 

(d) ensures that decisions taken under this 
Act are consistent with the Canadian 
Charter of Rights and Freedoms, 
including its principles of equality and 

peines cruels et inusités; 

e) de mettre en place une procédure 
équitable et efficace qui soit respectueuse, 
d’une part, de l’intégrité du processus 
canadien d’asile et, d’autre part, des droits et 
des libertés fondamentales reconnus à tout 
être humain; 

f) d’encourager l’autonomie et le bien-être 
socioéconomique des réfugiés en facilitant 
la réunification de leurs familles au Canada; 

g) de protéger la santé des Canadiens et de 
garantir leur sécurité; 

h) de promouvoir, à l’échelle internationale, 
la sécurité et la justice par l’interdiction du 
territoire aux personnes et demandeurs 
d’asile qui sont de grands criminels ou 
constituent un danger pour la sécurité. 

Interprétation et mise en oeuvre 

(3) L’interprétation et la mise en oeuvre de la 
présente loi doivent avoir pour effet : 

a) de promouvoir les intérêts du Canada sur 
les plans intérieur et international; 

b) d’encourager la responsabilisation et la 
transparence par une meilleure connaissance 
des programmes d’immigration et de ceux 
pour les réfugiés; 

c) de faciliter la coopération entre le 
gouvernement fédéral, les gouvernements 
provinciaux, les États étrangers, les 
organisations internationales et les 
organismes non gouvernementaux; 

d) d’assurer que les décisions prises en vertu 
de la présente loi sont conformes à la Charte 
canadienne des droits et libertés, 
notamment en ce qui touche les principes, 
d’une part, d’égalité et de protection contre 
la discrimination et, d’autre part, d’égalité 
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freedom from discrimination and of the 
equality of English and French as the 
official languages of Canada; 

(e) supports the commitment of the 
Government of Canada to enhance the 
vitality of the English and French 
linguistic minority communities in 
Canada; and 

(f) complies with international human 
rights instruments to which Canada is 
signatory. 

 

du français et de l’anglais à titre de langues 
officielles du Canada; 

e) de soutenir l’engagement du 
gouvernement du Canada à favoriser 
l’épanouissement des minorités 
francophones et anglophones du Canada; 

f) de se conformer aux instruments 
internationaux portant sur les droits de 
l’homme dont le Canada est signataire. 

 

Application before entering Canada 

 11. (1) A foreign national must, before 
entering Canada, apply to an officer for a visa 
or for any other document required by the 
regulations. The visa or document may be 
issued if, following an examination, the officer 
is satisfied that the foreign national is not 
inadmissible and meets the requirements of this 
Act. 

 

Visa et documents 

 11. (1) L’étranger doit, préalablement à 
son entrée au Canada, demander à l’agent les 
visa et autres documents requis par règlement. 
L’agent peut les délivrer sur preuve, à la suite 
d’un contrôle, que l’étranger n’est pas interdit 
de territoire et se conforme à la présente loi. 

 

Selection of Permanent Residents 

Family reunification 

 12. (1) A foreign national may be 
selected as a member of the family class on the 
basis of their relationship as the spouse, 
common-law partner, child, parent or other 
prescribed family member of a Canadian 
citizen or permanent resident. 

 
Economic immigration 

(2) A foreign national may be selected as a 
member of the economic class on the basis of 
their ability to become economically 
established in Canada. 

Sélection des résidents permanents 

Regroupement familial 

 12. (1) La sélection des étrangers de la 
catégorie « regroupement familial » se fait en 
fonction de la relation qu’ils ont avec un 
citoyen canadien ou un résident permanent, à 
titre d’époux, de conjoint de fait, d’enfant ou 
de père ou mère ou à titre d’autre membre de la 
famille prévu par règlement. 

Immigration économique 

(2) La sélection des étrangers de la 
catégorie « immigration économique » se fait 
en fonction de leur capacité à réussir leur 
établissement économique au Canada. 
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Refugees 

(3) A foreign national, inside or outside 
Canada, may be selected as a person who under 
this Act is a Convention refugee or as a person 
in similar circumstances, taking into account 
Canada’s humanitarian tradition with respect to 
the displaced and the persecuted. 

 

Réfugiés 

(3) La sélection de l’étranger, qu’il soit au 
Canada ou non, s’effectue, conformément à la 
tradition humanitaire du Canada à l’égard des 
personnes déplacées ou persécutées, selon qu’il 
a la qualité, au titre de la présente loi, de 
réfugié ou de personne en situation semblable. 

 

Obligation — answer truthfully 

 16. (1) A person who makes an 
application must answer truthfully all questions 
put to them for the purpose of the examination 
and must produce a visa and all relevant 
evidence and documents that the officer 
reasonably requires. 

Obligation — relevant evidence 

(2) In the case of a foreign national, 

(a) the relevant evidence referred to in 
subsection (1) includes photographic and 
fingerprint evidence; and 

(b) the foreign national must submit to a 
medical examination on request. 

Evidence relating to identity 

(3) An officer may require or obtain from a 
permanent resident or a foreign national who is 
arrested, detained or subject to a removal order, 
any evidence — photographic, fingerprint or 
otherwise — that may be used to establish their 
identity or compliance with this Act. 

 

Obligation du demandeur 

 16. (1) L’auteur d’une demande au titre 
de la présente loi doit répondre véridiquement 
aux questions qui lui sont posées lors du 
contrôle, donner les renseignements et tous 
éléments de preuve pertinents et présenter les 
visa et documents requis. 

Éléments de preuve 

(2) S’agissant de l’étranger, les éléments de 
preuve pertinents visent notamment la 
photographie et la dactyloscopie et il est tenu 
de se soumettre, sur demande, à une visite 
médicale. 

Établissement de l’identité 

(3) L’agent peut exiger ou obtenir du 
résident permanent ou de l’étranger qui fait 
l’objet d’une arrestation, d’une mise en 
détention, d’un contrôle ou d’une mesure de 
renvoi tous éléments, dont la photographie et la 
dactyloscopie, en vue d’établir son identité et 
vérifier s’il se conforme à la présente loi. 
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PART 3 

ENFORCEMENT 
HUMAN SMUGGLING AND TRAFFICKING 

 

PARTIE 3 
EXÉCUTION 

ORGANISATION D’ENTRÉE  
ILLÉGALE AU CANADA 

 

Organizing entry into Canada 

 117. (1) No person shall knowingly 
organize, induce, aid or abet the coming into 
Canada of one or more persons who are not in 
possession of a visa, passport or other 
document required by this Act. 

Penalties — fewer than 10 persons 

(2) A person who contravenes subsection 
(1) with respect to fewer than 10 persons is 
guilty of an offence and liable 

(a) on conviction on indictment 

(i) for a first offence, to a fine of not 
more than $500,000 or to a term of 
imprisonment of not more than 10 years, 
or to both, or 

(ii) for a subsequent offence, to a fine of 
not more than $1,000,000 or to a term of 
imprisonment of not more than 14 years, 
or to both; and 

(b) on summary conviction, to a fine of not 
more than $100,000 or to a term of 
imprisonment of not more than two years, or 
to both. 

  
 
 
 
Penalty — 10 persons or more 

(3) A person who contravenes subsection 
(1) with respect to a group of 10 persons or 
more is guilty of an offence and liable on 

Entrée illégale 

 117. (1) Commet une infraction 
quiconque sciemment organise l’entrée au 
Canada d’une ou plusieurs personnes non 
munies des documents — passeport, visa ou 
autre — requis par la présente loi ou incite, 
aide ou encourage une telle personne à entrer 
au Canada. 

Peines 

(2) L’auteur de l’infraction visant moins de 
dix personnes est passible, sur déclaration de 
culpabilité : 

a) par mise en accusation : 

(i) pour une première infraction, d’une 
amende maximale de cinq cent mille 
dollars et d’un emprisonnement 
maximal de dix ans, ou de l’une de ces 
peines, 

(ii) en cas de récidive, d’une amende 
maximale de un million de dollars et 
d’un emprisonnement maximal de 
quatorze ans, ou de l’une de ces peines; 

b) par procédure sommaire, d’une amende 
maximale de cent mille dollars et d’un 
emprisonnement maximal de deux ans, ou 
de l’une de ces peines. 

Peines 

(3) L’auteur de l’infraction visant un 
groupe de dix personnes et plus est passible, 
sur déclaration de culpabilité par mise en 
accusation, d’une amende maximale de un 
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conviction by way of indictment to a fine of not 
more than $1,000,000 or to life imprisonment, 
or to both. 

 

No proceedings without consent 

(4) No proceedings for an offence under 
this section may be instituted except by or with 
the consent of the Attorney General of Canada. 

 

million de dollars et de l’emprisonnement à 
perpétuité, ou de l’une de ces peines. 

 

Consentement du procureur général du Canada 

(4) Il n’est engagé aucune poursuite pour 
une infraction prévue au présent article sans le 
consentement du procureur général du Canada. 

 

Aggravating factors 

 121. (1) The court, in determining the 
penalty to be imposed under subsection 117(2) 
or (3) or section 120, shall take into account 
whether 

(a) bodily harm or death occurred during the 
commission of the offence; 

(b) the commission of the offence was for 
the benefit of, at the direction of or in 
association with a criminal organization; 

(c) the commission of the offence was for 
profit, whether or not any profit was 
realized; and 

(d) a person was subjected to humiliating or 
degrading treatment, including with respect 
to work or health conditions or sexual 
exploitation as a result of the commission of 
the offence. 

 Definition of “criminal organization” 

(2) For the purposes of paragraph (1)(b), 
“criminal organization” means an organization 
that is believed on reasonable grounds to be or 
to have been engaged in activity that is part of 
a pattern of criminal activity planned and 
organized by a number of persons acting in 
concert in furtherance of the commission of an 

Infliction de la peine 

 121. (1) Le tribunal tient compte, dans 
l’infliction de la peine visée aux paragraphes 
117(2) et (3) et à l’article 120, des facteurs 
suivants : 

a) la mort est survenue ou des blessures ont 
été infligées; 

b) l’infraction a été commise au profit ou 
sous la direction d’une organisation 
criminelle ou en association avec elle; 

c) l’infraction a été commise en vue de tirer 
un profit, que celui-ci ait été ou non réalisé; 

d) la personne est soumise à tout traitement 
dégradant ou attentatoire à la dignité 
humaine, notamment en ce qui touche les 
activités professionnelles, la santé ou 
l’exploitation sexuelle. 

 Définition de « organisation criminelle » 

(2) On entend par organisation criminelle 
l’organisation dont il y a des motifs 
raisonnables de croire qu’elle se livre ou s’est 
livrée à des activités faisant partie d’un plan 
d’activités criminelles organisées par plusieurs 
personnes agissant de concert en vue de la 
perpétration d’une infraction à une loi fédérale 
punissable par mise en accusation ou de la 
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offence punishable under an Act of Parliament 
by way of indictment or in furtherance of the 
commission of an offence outside Canada that, 
if committed in Canada, would constitute such 
an offence. 

perpétration, hors du Canada, d’une infraction 
qui, commise au Canada, constituerait une telle 
infraction. 
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