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PART I – OVERVIEW AND STATEMENT OF FACTS 

1. The respondent received a single eight-year sentence after pleading guilty before a 

United States Military Commission to five serious offences committed while he was 15 

years old.  After serving the first year of his sentence, he applied under the International 

Transfer of Offenders Act (“ITOA”)1 to serve the remainder of his sentence in Canada.  

Upon international transfer to Canada, enforcement of a foreign sentence is to be continued 

in accordance with the laws of Canada.2  Based on the Correctional Service of Canada’s 

(“CSC”) interpretation of the ITOA and its expertise in matters of fact and policy, the CSC 

considered the single eight-year sentence to be applicable to each conviction and applied 

the relevant provisions of the ITOA accordingly.  

2. In this appeal the Court must assess whether the CSC reasonably determined that: 

s. 18 of the ITOA deems the respondent’s single eight-year sentence to be an adult sentence 

on four of his five convictions; and that the respondent should consequently be detained in 

a federal penitentiary under s. 20(b)(iii) of the ITOA to serve the remainder of his sentence. 

3. The ITOA must be interpreted in a manner that considers its larger international 

context and supports the attainment of its purpose.  The enforcement provisions of the 

ITOA are premised on an understanding that each offence for which an offender is 

convicted carries its own sentence.  Coherent operation of ss. 14 and 17 to 19 of the ITOA 

is only possible if a specific sentence can be attributed to each equivalent offence.  

Therefore, where an offender has received a single sentence for multiple convictions, a 

principled method of determining the sentence applicable to each offence is required to 

properly apply the ITOA.  Failure to do so would create gaps and internal inconsistencies in 

the administration of the ITOA    

4. The CSC reasonably interpreted and applied the ITOA.  Its interpretation and 

application of the relevant provisions best accords with the scheme of the Act and with the 

intention of Parliament.  It represents a pragmatic and principled approach that can be 

                                                 
1 International Transfer of Offenders Act, SC 2004, c 21 [ITOA]. 
2 ITOA, s 13. 
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applied in all situations and provides certainty and predictability in the application of the 

ITOA for offenders, the transferring state, and the CSC.   

5. The Court of Appeal of Alberta reviewed the CSC’s decision for correctness and 

granted the respondent’s appeal and habeas corpus application.  The Court of Appeal’s 

interpretation of the ITOA undermines the operation of the post-transfer sentence 

enforcement provisions in relation to a single sentence for multiple offences.  It applies an 

internally inconsistent logic and leaves gaps in their application.  Accordingly, this Court 

should allow the appeal and restore the CSC’s decision. 

A. Background Facts 

6. The respondent was detained by the U.S. military following a battlefield 

confrontation in Afghanistan in 2002, when he was 15 years old.  He was charged with five 

offences under the U.S. Military Commissions Act of 2009,3 being:  

a) Charge I: Murder in Violation of the Law of War contrary to 10 USC § 950t; 

b) Charge II: Attempted Murder in Violation of the Law of War contrary to 10 USC § 

950t(28); 

c) Charge III: Conspiracy contrary to 10 USC § 950t(29); 

d) Charge IV: Providing Material Support for Terrorism contrary to 10 USC § 

950t(25); and 

e) Charge V: Spying contrary to 10 USC § 950t(27).4 

7. The Military Commissions Act of 2009 was enacted by the United States to establish 

procedures governing the use of military commissions to try non-citizens for violations of 

                                                 
3 Military Commissions Act of 2009, 10 USC § 950t [MCA 2009], Affidavit of Chris Hill [Hill Affidavit], 
Exhibit “C”, Record of the Appellants, Kelly Hartle, Warden of the Edmonton Institution, and the Attorney 
General of Canada [AR], Vol 2, pp 177-182. 
4 Hill Affidavit, Exhibits “I”, “J”, AR, Vol 2, pp 219-233. 
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the law of war.  That Act does not make any distinction between an individual’s status as a 

youth or an adult, nor enumerate any differences based on an individual’s age.5   

8. On October 13, 2010, the respondent entered into a pre-trial agreement with the 

Convening Authority for United States of America Military Commissions.  Under the 

agreement, the respondent agreed to plead guilty to all five offences and to enter into a 

Stipulation of Fact setting out the offence details.  The Convening Authority agreed not to 

approve a sentence of confinement by the Military Commission of greater than eight years, 

and to take all appropriate actions to support the respondent’s transfer to Canada after he 

served one year in the custody of the United States following his sentencing.6 

9. The Convening Authority’s agreement to limit the respondent’s confinement 

involved an application of the broad powers of review set out in § 950b of the Military 

Commissions Act of 2009.  By statute, the Convening Authority is mandated to review a 

Military Commission’s findings and sentence and is authorized to make modifications “in 

[its] sole discretion and prerogative”7 and has the discretion to “approve, disapprove, 

commute, or suspend, in whole or in part, a sentence imposed by a Military Commission.”8 

10. The respondent pleaded guilty to the five offences and on October 31, 2010 the 

Military Commission sentenced him to be confined for 40 years.9   On May 27, 2011, in 

accordance with the plea agreement, the Convening Authority directed that “only so much 

of the sentence as provides for eight years confinement is approved, and will be 

executed.”10  In these proceedings, the respondent’s expert explained that the respondent 

was sentenced to “a single sentence of eight years, which sentence applied to all five of the 

offences of which he was ... convicted.”11 

11. Before the respondent entered his guilty pleas, the Governments of Canada and the 

United States exchanged diplomatic notes in which Canada indicated that it was inclined to 

                                                 
5 MCA 2009, § 948a, 948b, Hill Affidavit, Exhibit “C”, AR Vol 2, pp 146, 147. 
6 Hill Affidavit, Exhibit “I”, AR, Vol 2, pp 219-226. 
7 MCA 2009, § 950b(c), Hill Affidavit, Exhibit “C”, AR, Vol 2, p 169. 
8 MCA 2009, § 950b(c)(3)(C), Hill Affidavit, Exhibit “C”, AR, Vol 2, p 170. 
9 Hill Affidavit, para 20, Exhibit “L”, AR, Vol 2. pp 64, 239. 
10 Hill Affidavit, Exhibit “J”, AR, Vol 2, p 233. 
11 Affidavit of Gary Solis, paras 4, 11, AR, Vol 2, pp 2-3. 
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consider favourably an application by the respondent to serve the remainder of his 

approved sentence in Canada after serving no less than one additional year in the United 

States.  The United States acknowledged that the remaining portion of the respondent’s 

sentence would be administered in Canada under Canadian law.12 

12. On April 19, 2011, Canada received the respondent’s completed transfer 

application.13  On April 13, 2012, the United States formally advised Canada of its approval 

of the respondent’s transfer.14  

B. Statutory Framework 

i. The general scheme of the ITOA 

13. Canada has entered into fifteen bilateral and three multilateral treaties to facilitate 

the return of Canadian offenders serving foreign penal sentences from 83 different foreign 

entities.15  The ITOA provides the statutory framework necessary to implement these 

treaties.  Section 3 specifies that, 

                                                 
12 Hill Affidavit, Exhibit “D”, AR, Vol 2, pp 187-201. 
13 Hill Affidavit, para 4, AR, Vol 2, p 62. 
14 Hill Affidavit, para 5, Exhibit “C”, AR, Vol 2, pp 62, 121-185. 
15 Treaty Between the Government of Canada and the Government of the Argentine Republic on the Transfer 
of Offenders, Can TS 2008 No 14; Agreement Between the Government of Canada and the Government of 
Barbados on the Transfer of Offenders, Can TS 2003 No 8; Treaty between Canada and Bolivia on the 
Transfer of Inmates and the Supervision of Persons Under Sentence, Can TS 1985 No 4; Treaty on Transfer 
of Offenders between Canada and the Federative Republic of Brazil, Can TS 1998 No 8; Treaty between the 
Government of Canada and the Government of the Republic of Cuba on the Serving of Penal Sentences, Can 
TS 1999 No 24; Treaty between the Government of Canada and the Government of the Dominican Republic 
on the Transfer of Offenders, Can TS 2007 No 4; Agreement between Canada and France on the Transfer of 
Inmates and the Supervision of Persons under Sentence, Can TS 1984 No 32; Treaty between Canada and the 
United Mexican States on the Execution of Penal Sentences, Can TS 1979 No 3; Agreement between the 
Government of Canada and the Government of the Arab Republic of Egypt on the Transfer of Sentenced 
Persons, Can TS 2000 No 9; Treaty between the Government of Canada and the Government of Mongolia on 
the Transfer of Offenders, Can TS 2005 No 2; Agreement of Co-operation regarding the Transfer of Persons 
Incarcerated under Sentence between the Government of Canada and the Government of the Kingdom of 
Morocco, Can TS 1996 No 32; Treaty between the Government of Canada and the Government of the 
Republic of Peru on the Execution of Penal Sentences, Can TS 1980 No 15; Treaty on Cooperation in the 
Execution of Penal Sentences between the Government of Canada and the Government of the Kingdom of 
Thailand, Can TS 1988 No 24; Exchange of Notes (July 4 and 7, 1988) between the Government of Canada 
and the Government of the Kingdom of Thailand constituting an Agreement to amend the Treaty on Co-
Operation in the Execution of Penal Sentences, Can TS 1988 No 25; Treaty between Canada and the United 
States of America on the Execution of Penal Sentences, Can TS 1978 No 12; Treaty between the Government 
of Canada and the Government of the Republic of Venezuela on the Serving of Penal Sentences, Can TS 1996 
No 2; Inter-american Convention on Serving Criminal Sentences Abroad, Can TS 1996 No 23 (Belize, Brazil, 
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The purpose of this Act is to enhance public safety and contribute to the 
administration of justice and the rehabilitation of offenders and their reintegration 
into the community by enabling offenders to serve their sentences in the country of 
which they are citizens or nationals.16 

14. Section 7 provides that Canadian offenders may be transferred only upon their 

request, which must be made in writing to the Minister of Public Safety (“the Minister”).  

Under s. 8(1), a transfer requires the consent of the offender, the foreign entity, and Canada.  

In addition, s. 9 provides that where a Canadian offender would be under the authority of a 

province after a transfer, the consent of the relevant provincial authority is also required.17 

15. A requested transfer cannot be approved without dual criminality.  Section 4 of the 

ITOA specifies that, “a transfer is not available unless the Canadian offender’s conduct 

would have constituted a criminal offence if it had occurred in Canada at the time the 

Minister receives the request for a transfer.”18 

16. If the Minister consents to the transfer, ss. 13, 14 and 15 provide for continued 

enforcement and adaptation of foreign sentences.  Section 15 requires the Minister to 

identify the criminal offence under Canadian law that, at the time of the request for a 

transfer, is equivalent to the foreign offence of which the Canadian offender was convicted.  

Section 13 provides that, after a transfer to Canada, a Canadian offender’s foreign sentence 

is to be enforced in accordance with Canadian law as if the offender had been convicted 

and their sentence imposed by a court in Canada.  Section 14 provides that if, at the time 

                                                                                                                                                     
Canada, Chile, Costa Rica, Ecuador, El Salvador, Guatemala, Mexico, Nicaragua, Panama, Paraguay, United 
States of America, Uruguay, Venezuela); Convention on the Transfer of Sentenced Persons, Can TS 1985 No 
9 (Albania, Andorra, Armenia, Australia, Austria, Azerbaijan, Bahamas, Belgium, Bolivia, Bosnia and 
Herzegovina, Bulgaria, Canada, Chile, Costa Rica, Croatia, Cyprus, Czech Republic, Denmark, Ecuador, 
Estonia, Finland, Former Yugoslav Republic of Macedonia, France, Georgia, Germany, Greece, Honduras, 
Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania, 
Luxembourg, Malta, Mauritius, Mexico, Moldova, Montenegro, Netherlands, Norway, Panama, Poland, 
Portugal, Romania, Russian Federation, San Marino, Serbia, Slovakia, Slovenia, Spain, Sweden, Switzerland, 
Tonga, Trinidad and Tobago, Turkey, Ukraine, United Kingdom of Great Britain and Northern Ireland, 
United States of America, Venezuela); Scheme for the Transfer of Convicted Offenders within the 
Commonwealth, as amended in 1990, online: <http://travel.gc.ca/assistance/emergency-
info/consular/framework/commonwealth> (Australia, Bahamas, Canada, Malawi, Nigeria, Trinidad & 
Tobago, United Kingdom, Zimbabwe). 
16 ITOA, s 3. 
17 ITOA, ss 7, 8(1), 9. 
18 ITOA, s 4(1). 
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the Minister receives a request for the transfer of a Canadian offender, the sentence 

imposed by the foreign entity is longer than the maximum sentence provided in Canada law 

for the equivalent offence, the Canadian offender is to serve only the shorter sentence.  

Adaptation of a foreign sentence under s. 14 is subject to ss. 17(1) and 18.  Those 

provisions are part of the statutory scheme dealing with young persons in ss. 17-20. 

ii. The statutory scheme for young persons in the ITOA 

17. Section 17 applies to Canadian offenders who were 12 or 13 years old at the time 

the foreign offence was committed.  Subsection 17(1) provides, generally, that the sentence 

to be enforced in Canada after a transfer of such a young person is limited to the maximum 

youth sentence that could be imposed under the Youth Criminal Justice Act19 (“YCJA”).  

Subsection 17(2) sets out the manner in which a sentence for conduct that would have 

constituted first or second degree murder in Canada is to be enforced. 

18. Sections 18 and 19 apply to Canadian offenders who were 14 to 17 years old at the 

time the foreign offence was committed.  Section 18 provides that such a Canadian 

offender is deemed to be serving an adult sentence within the meaning of the YCJA if “their 

sentence is longer than the maximum youth sentence that could have been imposed under 

that Act for an equivalent offence.”20 

19. Section 19 of the ITOA sets out the circumstances under which a Canadian offender 

who was convicted of conduct that is equivalent to first or second degree murder and was 

14 to 17 years old at the time the offence is deemed to be serving either an adult or a youth 

sentence within the meaning of the ITOA.  Section 19(1) also provides the means to 

determine the full parole eligibility date for such an offender who was sentenced to life 

imprisonment.  Under s. 19(2), such a Canadian offender who was sentenced to a 

determinate period of imprisonment of more than ten years for conduct equivalent to first 

degree murder, or to more than seven years for conduct equivalent to second degree 

murder, “is deemed to have received an adult sentence within the meaning of the YCJA.”21  

                                                 
19 Youth Criminal Justice Act, S.C. 2002, c. 1 [YCJA]. 
20 ITOA, s 18. 
21 ITOA, s 19(2). 
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Under s. 19(3), such a Canadian offender who was sentenced to a determinate period of 

imprisonment of ten years or less for conduct equivalent to first degree murder, or to seven 

years or less for conduct equivalent to second degree murder “is deemed to have received a 

youth sentence within the meaning of the YCJA.”22   

20. Under s. 20, jurisdiction over the detention of a Canadian offender who was from 

12 to 17 years old at the time the offence was committed is determined based on the 

classification of the sentence (youth or adult), the age of the offender at the time of their 

transfer, and the length of the sentence.  Subsection 20(a) applies “if the sentence imposed 

in the foreign entity could, if the offence had been committed in Canada, have been a youth 

sentence within the meaning of the YCJA”.23  Under s. 20(a), such an offender who is less 

than 20 years old at the time of their transfer is detained in a youth custody facility, 

whereas an offender who is 20 or older is detained in a provincial correctional facility for 

adults.  Subsection 20(b) applies “if the sentence imposed in the foreign entity could, if the 

offence had been committed in Canada, have been an adult sentence within the meaning of 

that Act”.24  Under s. 20(b), such an offender who is less than 18 years old at the time of 

their transfer is detained in a youth custody facility, whereas an offender who 18 or older at 

that time is detained in a provincial correctional facility for adults if serving a sentence of 

less than two years and in a penitentiary if serving a sentence of at least two years. 

C. The Respondent’s Transfer under the ITOA 

21. On September 28, 2012, the Minister approved the respondent’s transfer to Canada.  

After summarizing the factual basis for the respondent’s guilty pleas and noting specific 

concerns arising from the administration of the respondent’s sentence in Canada, he 

nonetheless concluded that: 

I am satisfied the Correctional Service of Canada and the Parole Board of Canada can 
administer Mr. Khadr’s sentence in a manner which recognizes the serious nature of 
the crimes that he has committed, addresses the concerns that I have noted above, and 
ensures the safety of Canadians is protected through appropriate programming during 

                                                 
22 ITOA, s 19(3). 
23 ITOA, s 20(a). 
24 ITOA, s 20(b). 
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incarceration, and, if parole is granted, through the imposition of robust conditions of 
supervision.  Mr. Khadr will serve the balance of his sentence in Canada.25 

22. Before the respondent’s transfer, the Minister’s delegate in the CSC, Lee Redpath, 

Acting Director, Institutional Reintegration Operations Division, Offender Programs and 

Reintegration Branch, was required to advise how the respondent’s foreign sentence would 

be administered in Canada.26  This required Ms. Redpath to identify the Canadian offences 

equivalent to the foreign offences for which the respondent had been convicted.  These 

determinations were based on the conduct admitted by the respondent in the October 13, 

2010 Stipulation of Fact (and not on the U.S. Military Commission’s characterizations of 

the offences).  The identified equivalent Canadian offences, as well as the maximum 

sentences for the offences under both the Criminal Code and the YCJA were as follows: 

U.S. Conviction Equivalent 
Canadian Offence27

Maximum Sentence 
Criminal Code28 

Maximum 
Sentence YCJA29 

Murder in Violation 
of the Law of War  

First degree murder 
(s. 231(6.01) of the 
Criminal Code) 

Life imprisonment 
(s. 235 of the 
Criminal Code) 
(minimum sentence) 

10 years 
(s. 42(2)(q) of the 
YCJA) 

Attempted Murder in 
Violation of the Law 
of War  

Attempt to commit 
murder (s. 239 of the 
Criminal Code) 

Life imprisonment 
(s. 239 of the 
Criminal Code)  

3 years 
(s. 42(2)(o) of the 
YCJA)  

Conspiracy  Participation in 
activity of terrorist 
group (s. 83.18 of 
the Criminal Code) 

10 years (s. 83.18 of 
the Criminal Code) 

2 years 
(s. 42(2)(n) of the 
YCJA)  

Providing Material 
Support for Terrorism  

Commission of 
offence for terrorist 
group (s. 83.2 of the 
Criminal Code) 

Life imprisonment 
(s. 83.2 of the 
Criminal Code)  

3 years 
(s. 42(2)(n) of the 
YCJA) 

Spying  Spying for the 
enemy (s. 78 of the 
National Defence 
Act) 

Life imprisonment 
(s. 78 of the 
National Defence 
Act)  

3 years 
(s. 42(2)(n) of the 
YCJA)  

                                                 
25 Hill Affidavit, Exhibit “E”, AR, Vol 2, pp 203-205. 
26 ITOA, ss 6(2), 8(4); Hill Affidavit, Exhibit “G”, AR, Vol 2, p 209. 
27 Hill Affidavit, para 15, AR, Vol 2, p 63. 
28 Criminal Code, RSC, 1985, c. C-46 [Criminal Code]; Hill Affidavit, para 24, AR, Vol 2, pp 64-65.  
29 YCJA; Hill Affidavit, para 28, AR, Vol 2, p 65. 
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23. By letter dated September 28, 2012, Ms. Redpath advised the respondent that the 

Minister had approved his transfer to Canada.  The respondent was informed of the manner 

in which his sentence would be administered under Canadian law.  He was advised that he 

would be “deemed to have been sentenced by a court of competent jurisdiction in Canada 

to a sentence of imprisonment of eight (8) years commencing on October 31, 2010 and 

ending October 30, 2018.”30  The letter set out the Respondent’s parole eligibility dates as 

determined pursuant to the Corrections and Conditional Release Act31 (“CCRA”) and 

advised that decisions about his day and full parole would be made by the Parole Board of 

Canada.32  The respondent accepted his transfer within these parameters.33 

24. CSC officials are responsible for applying the ITOA’s post-transfer sentence 

enforcement provisions to administer the sentence imposed by the foreign state.  The 

decision made by Canadian correctional officials to place the respondent in a federal 

penitentiary upon transfer to Canada required interpreting and applying ss. 18 to 20 of the 

ITOA to the respondent’s foreign sentence.  The CSC’s interpretation of the ITOA is that its 

effective application requires a sentence tied to each conviction.  For Canadian offenders, 

where a judge imposes a global sentence for multiple offences without specific direction 

concerning how the sentence applies to each individual charge, to administer the sentence 

the CSC’s sentence management policy is to apply the global sentence to each conviction 

(provided it does not exceed the maximum sentence available by law for any individual 

offence).34  Consistent with this policy, the CSC considered the respondent’s single eight-

year sentence to be applicable to each conviction for the purposes of applying the ITOA.35   

25. CSC officials then applied ss. 18 and 19 of the ITOA.  As the respondent’s sentence 

was greater than the maximum youth sentence that could be imposed under the YCJA for 

each of the four non-murder equivalent Canadian offences, the ITOA deems the respondent 

                                                 
30 Hill Affidavit, Exhibit “O”, AR, Vol 2, p 246.  
31 Corrections and Conditional Release Act, SC 2002, c 20 [CCRA].  The CCRA applies to adult sentences 
that are two years or longer. 
32 The Ontario Parole Board would have been responsible for the respondent’s parole review had he been 
placed in a provincial correctional facility in Ontario, where he had initially requested to be placed. 
33 Hill Affidavit, para 38, Exhibit “O”, AR, Vol 2 pp 66, 67, 245-249. 
34 Hill Affidavit, para 22, Exhibit “M”, AR, Vol 2, pp 64, 241. 
35 Pursuant to s 139 of the CCRA, these multiple sentences are then deemed to merge and form a single 
sentence of eight years for the purposes of determining parole eligibility. 
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to be serving adult sentences within the meaning of the YCJA for these four offences.  For 

the first-degree murder offence, since the respondent’s sentence was less than 10 years, 

s. 19(3) of the ITOA deems him to have received a youth sentence.  As the respondent was 

therefore serving a combination of youth and adult sentences, which cannot be 

administered simultaneously, s. 743.5 of the Criminal Code has the effect of converting the 

respondent’s one youth sentence into an adult sentence.   

26. Having determined that the respondent was serving an adult sentence following the 

necessary statutory analysis under the ITOA, correctional officials determined that the 

respondent, who was then 26 years old, was to be detained in a penitentiary under 

s. 20(b)(iii) of the ITOA.  

27. On September 29, 2012 the respondent was transferred to Canada to serve the 

remainder of his sentence.  As the respondent’s primary choice of location was the 

Province of Ontario, he was transferred to Millhaven Institution, a maximum security 

penitentiary located in Bath, Ontario.36 

28. In May 2013 the respondent was transferred to Edmonton Institution, a maximum 

security penitentiary located in Edmonton, Alberta.  In February 2014 he was transferred to 

Bowden Institution, a medium security penitentiary located in Innisfail, Alberta. 

29. On August 7, 2013 the respondent filed an application for habeas corpus in the 

Court of Queen’s Bench of Alberta seeking an order that he be released from Edmonton 

Institution, the penitentiary in which he was detained at that time. 

D. The Decision of the Court of Queen’s Bench of Alberta 

30. In dismissing the respondent’s habeas corpus application on October 18, 2013, 

Associate Chief Justice JD Rooke of the Court of Queen’s Bench of Alberta (“ACJ 

Rooke”) found that the CSC had correctly interpreted the statutory provisions necessary to 

determine the respondent’s placement upon transfer and that, accordingly the respondent’s 

placement in a federal penitentiary was lawful. 

                                                 
36 Hill Affidavit, para 9, AR, Vol 2, p 62. 
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31. On the basis that the issue before him “simply and purely”37 concerned statutory 

interpretation, ACJ Rooke adopted a correctness standard of review.38  ACJ Rooke 

determined that if the respondent’s global sentence had been imposed in Canada, it would 

be treated as five sentences to be served concurrently, at least one of which was eight 

years.39  ACJ Rooke considered this to be required by Canadian law, which deems 

sentences to be concurrent absent an express stipulation that they are consecutive.40 

32. ACJ Rooke then applied s. 18 of the ITOA, which deems an offender to be serving 

an adult sentence where the sentence is longer than the maximum youth sentence that could 

have been imposed for the equivalent Canadian offence.41  While the respondent’s murder 

sentence was a youth sentence, for the other offences the eight-year sentences were greater 

than the maximum youth sentences that could be imposed under the YCJA.  Therefore, the 

respondent was deemed by s. 18 of the ITOA to be serving four adult sentences.42 

33. Having found the respondent to be serving one youth and four adult sentences, ACJ 

Rooke reasoned that s. 20(b) of the ITOA, along with the relevant YCJA and Criminal Code 

provisions, required that his sentence be served in a federal penitentiary.43   

E. The Decision of the Court of Appeal of Alberta 

34. The Court of Appeal of Alberta allowed the respondent’s appeal and granted his 

habeas corpus application.  Citing this Court’s recent decision in Canadian National 

Railway Co v Canada (Attorney General),44 the Court of Appeal reviewed ACJ Rooke’s 

decision on a correctness standard as it concerned questions of statutory interpretation.45 

35. The starting point of the Court of Appeal’s analysis was its determination that the 

global sentence imposed by the Convening Authority was not incompatible with the laws of 

                                                 
37 Court of Queen’s Bench of Alberta Reasons for Decision [ABQB Reasons], paras 2, 4, AR, Vol 1, pp 7, 8. 
38 ABQB Reasons, para 30, AR, Vol 1, p 13. 
39 ABQB Reasons, paras 39-42, AR, Vol 1, pp 14-15. 
40 ABQB Reasons, para 40, AR, Vol 1, p 14. 
41 ABQB Reasons, paras 43-51, AR, Vol 1, pp 15-16. 
42 ACJ Rooke accepted that the respondent’s murder sentence must be a youth sentence.  
43 ABQB Reasons, paras 52-55, AR, Vol 1, pp 16-17. 
44 Canadian National Railway Co v Canada (Attorney General), 2014 SCC 40, [2014] 2 SCR 135 [CN]. 
45 Court of Appeal of Alberta Reasons for Judgment Reserved [ABCA Reasons], para 45, AR, Vol 1, p 38. 
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Canada, and that the ITOA therefore mandated its continued enforcement upon transfer.46  

Relying heavily on the notion that the global foreign sentence reflected the respondent’s 

“cumulative culpability” for all five offences, the Court of Appeal found that a global 

sentence of this nature and duration could lawfully be imposed by a Canadian sentencing 

judge in either a youth or adult context.47 

36. The Court of Appeal then found that s. 18 of the ITOA had no application to the 

respondent’s foreign sentence, and therefore that he was not deemed to be serving an adult 

sentence.48  The Court of Appeal found that the sentence imposed by the Convening 

Authority was less than the maximum ten-year cumulative sentence that he could have 

received as a global youth sentence for all five offences in Canada, and that it was a matter 

of pure speculation to suggest that any of the four non-murder convictions attracted a 

portion of the eight-year sentence higher than the maximum sentence available under the 

YCJA for each of those offences.49 

37. Finally, the Court of Appeal held that the respondent fell within s. 20(a)(ii) of the 

ITOA and not s. 20(b)(iii) and that he must therefore be placed in a provincial correctional 

facility for adults.  The Court of Appeal concluded that the respondent’s global eight-year 

sentence could have been a valid youth sentence under the YCJA, but could not have been a 

valid adult sentence under the YCJA or otherwise under the laws of Canada.50 

38. The Court of Appeal ordered a stay of the legal effect of its decision until this 

Court’s decision on any leave application.51  The stay was ordered on application of the 

appellants, with the respondent’s consent to not being transferred.  Upon granting leave, 

this Court granted a further stay of execution until it determines the appeal.52    

                                                 
46 ABCA Reasons, paras 52-54, 93, AR, Vol 1, pp 40, 50. 
47 ABCA Reasons, paras 63-72, AR, Vol 1, pp 43-46. 
48 ABCA Reasons, paras 111-119, AR, Vol 1, pp 55-57 
49 ABCA Reasons, para 117, AR, Vol 1, p 56. 
50 ABCA Reasons paras 120-123, AR, Vol 1, pp 57-58. 
51 Court of Appeal of Alberta Oral Reasons for Decision on Stay, AR, Vol 1, pp 63-65. 
52 SCC December 11, 2014 Judgment, AR, Vol 1, pp 67-68. 
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PART II – QUESTIONS IN ISSUE 

39. Broadly stated, the question in issue is: how do Canadian correctional officials 

interpret and apply the sentence enforcement provisions of the ITOA upon an offender’s 

transfer to Canada from a foreign jurisdiction when the foreign jurisdiction imposed a 

single sentence on multiple convictions?  

40. The more specific questions in issue are: 

a) What standard of review is applicable to the CSC’s interpretation and application of 

the ITOA upon the respondent’s transfer to Canada?   

b) Did the CSC properly interpreted s. 18 of the ITOA in determining that it deems the 

respondent’s eight-year global sentence to be an adult sentence on four of his five 

convictions? 

c) Did the CSC properly interpreted s. 20 of the ITOA in determining that the 

respondent should be detained in a federal penitentiary to serve the remainder of his 

sentence in accordance with s. 20(b)(iii)?  

d) Did the Court of Appeal erred in its interpretation of the ITOA in determining that 

the respondent should be placed in a provincial correctional facility for adults? 
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PART III - ARGUMENT 

A. Reasonableness Standard of Review Applies 

i. Applying the standard of review analysis to habeas corpus applications 

41. The core issue in the respondent’s habeas corpus application is the lawfulness of 

the CSC’s determination that the respondent is to be detained in a federal penitentiary to 

serve the remainder of his sentence in accordance with s. 20(b)(iii).  Without the benefit of 

submissions on the impact of this Court’s decision in Mission Institution v Khela53 on the 

appropriate standard of review, the courts below reviewed the CSC’s decision on a standard 

of correctness because it involves a question of statutory interpretation.54  Although the 

CSC’s interpretation of the ITOA could satisfy this Court’s correctness standard, the 

appropriate standard of review is reasonableness. 

42. In Khela, this Court confirmed that a superior court reviewing the lawfulness of a 

deprivation of a person’s liberty in a habeas corpus application may consider whether the 

decision resulting in the deprivation is reasonable in a substantive sense.55  In doing so, this 

Court held that the reasonableness of a decision is an element of its lawfulness.56 

43. Khela confirms that, in a habeas corpus application, the court must review the 

decision that resulted in a deprivation of liberty according to established administrative law 

standards of review.  Depending on the nature of the decision, the applicable standard of 

review will be reasonableness or correctness.  Khela also instructs that a reviewing court 

should follow the process outlined in Dunsmuir v New Brunswick57 and subsequent cases to 

determine the appropriate standard in a particular case.58 

44. In Dunsmuir, this Court held that reasonableness is the appropriate standard of 

review for decisions that attract deference.59  Subsequent decisions of this Court have 

                                                 
53Mission Institution v Khela, 2014 SCC 24, [2014] 1 SCR 502 [Khela]. 
54 ABQB Reasons paras 2, 4, 30, AR Vol 1, pp 7, 8, 13; ABCA Reasons para 45, AR, Vol 1, p 38.  
55 Khela, para 52. 
56 Khela, para 65. 
57 Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1 SCR 190 [Dunsmuir]. 
58 Khela, paras 73-76, but see also para 79. 
59 Dunsmuir, para 47. 
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stressed that an administrative decision-maker’s interpretation of its own statute or of 

statutes closely connected to its function, with which it will have particular familiarity, is 

presumed to be entitled to deference and to be reviewable on a standard of 

reasonableness.60  There are four exceptions to this presumption: 1) questions of law on 

constitutional matters, 2) matters that are of central importance to the legal system as a 

whole and outside the decision-maker’s expertise; 3) matters relating to jurisdictional lines 

between two or more competing specialized decision-makers; and 4) “true” questions of 

jurisdiction.61  None of these exceptions are applicable in this appeal. 

45. In CN, this Court confirmed that the Dunsmuir framework applies not just to the 

review of decisions made by administrative tribunals in the traditional sense, but also to the 

review of other types of actions by administrative decision-makers.  The same standard of 

review analysis applies to actions by administrative bodies, exercises of public authority 

and statutory powers, and decisions of administrative decision-makers.62 

ii. The CSC’s interpretation and application of the ITOA to be reviewed 

on a standard of reasonableness  

46. The placement of the respondent in a correctional institution under s. 20 of the 

ITOA is not a straightforward question of statutory interpretation.  Although the placement 

of the respondent is ultimately determined by this provision, the process of applying the 

ITOA to the respondent is a more complicated process that involves questions of fact and 

policy, as well as statutory interpretation, in areas in which the CSC possesses expertise.  

Under this Court’s jurisprudence, the CSC’s interpretation and application of the ITOA 

should have been reviewed on a standard of reasonableness.   

47. Determining the appropriate standard of review does not always require a fresh 

analysis.63  A reviewing court should first examine whether the jurisprudence has already 

                                                 
60 Dunsmuir, para 54; Alberta (Information and Privacy Commissioner) v Alberta Teachers’ Association, 
2011 SCC 61, [2011] 3 SCR 654 [Alberta Teachers’ Association], para 39; CN, para 55. 
61 Alberta Teachers’ Association, para 30.  In Alberta Teachers’ Association, paras 33, 39, this Court 
emphasized that “true” questions of jurisdiction are narrow and exceptional.  
62 CN, paras 53-54; Dunsmuir, paras 27, 28, 49. 
63 Dunsmuir, para 57. 
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established the degree of deference to be accorded to the type of question at issue.  If the 

jurisprudence has not done so, the court should then analyze the factors that assist in 

determining the proper standard.64 

48. It is well established that a ministerial decision not to authorize the transfer of a 

Canadian offender pursuant to the ITOA is reviewable on a reasonableness standard.65  

However, no decided cases have previously considered the standard of review applicable to 

the CSC’s interpretation and application of the enforcement provisions of the ITOA upon an 

offender’s transfer to Canada from a foreign jurisdiction when the foreign jurisdiction 

imposed a single sentence on multiple convictions.  Therefore, the applicable standard of 

review must be identified using the Dunsmuir principles.  Neither of the courts below 

engaged in this analysis.  Rather, they simply presumed that the correctness standard 

applied to the CSC’s interpretation and application of the ITOA. 

49. The determination that the respondent was to be detained in a penitentiary under 

s. 20 of the ITOA was the final stage in a multi-step process under the ITOA, that involved: 

a) establishing dual criminality as required by s. 4 of the ITOA; 

b) determining whether the respondent’s foreign sentence is capable of being enforced 

in Canada and whether it requires adaptation under s. 14 the ITOA; and  

c) because the respondent was between 14 and 17 years old at the time the foreign 

offences were committed, determining whether the sentence to be enforced in 

Canada is to be considered a youth sentence or an adult sentence within the 

meaning of the YCJA by application of ss. 17 to 19 of the ITOA. 

50. The CSC’s determinations under the ITOA, which ultimately lead to the placement 

decision, included fact- and policy-laden determinations, as well as interpretation of the 

ITOA, to identify whether the respondent’s foreign sentence could have been a youth 

sentence or could have been an adult sentence within the meaning of the YCJA.  It required 

                                                 
64 Dunsmuir, para 64. 
65 Grant v Canada (Public Safety and Emergency Preparedness), 2010 FC 958, paras 25-32; LeBon v Canada 
(Public Safety and Emergency Preparedness), 2012 FCA 132, paras 14, 15.  
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the CSC to establish dual criminality by identifying equivalent offences that capture 

criminal conduct under Canadian law in relation to the conduct linked to the foreign 

offences to which the respondent pleaded guilty in the United States.  It then required a 

determination of the nature and substance of the foreign sentence for each offence in a 

manner that would permit the CSC to compare that sentence to the maximum punishment 

under Canadian law and to administer the sentence pursuant to the ITOA and other 

applicable Canadian legislation. 

51. The respondent’s forty-year sentence was imposed by the Military Commission in 

respect of convictions for five distinct offences.  This single sentence did not reflect any 

concurrent or consecutive individual sentences because the sentencing manual pursuant to 

which the sentencing authority imposed the sentence does not provide for concurrent or 

consecutive sentencing.  Similarly, in approving a sentence of eight years confinement, the 

Convening Authority did not allocate any portion of the single eight-year sentence to any of 

the five offences to which the respondent pleaded guilty.  The single sentence applied to all 

five of the offences.66  

52. Accordingly, the CSC’s application of the ITOA, leading to its determination of the 

jurisdiction and type of correctional facility to which the respondent would be transferred, 

involved both questions of fact as well as questions of statutory interpretation.  The CSC’s 

determination of the nature and substance of the respondent’s foreign sentence and how it 

related to each of the five offences of which the respondent was convicted was a fact-

intensive exercise that involved an application of policy to those facts for the purpose of 

applying the ITOA.   

53. Throughout, the CSC was required to interpret and apply the ITOA, a statute closely 

related to its function and one with which it possesses particular familiarity.  None of the 

issues raise questions of law that are of central importance to the Canadian legal system, 

nor any of the types of questions that are exceptions to the presumption of deference.  The 

issues of fact, policy, and statutory interpretation engaged by the CSC’s determination that 

the respondent is deemed to be serving an adult sentence and is to be transferred to a 
                                                 
66 Affidavit of Gary Solis, para 4, AR, Vol 2, p 2.  
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penitentiary attract deference and are reviewable on a reasonableness standard.  They are 

matters over which the CSC has expertise. 

54. Accordingly, application of the Dunsmuir criteria leads to the conclusion that the 

CSC’s decision respecting the placement of the respondent under the ITOA attracts 

deference and should be reviewed on the more deferential reasonableness standard.  

Therefore, the relevant questions are whether the CSC’s decision falls within the range of 

possible, acceptable outcomes that are defensible in respect of the facts and the law and 

whether it demonstrates justification, transparency and intelligibility.67 

B. Principles of Statutory Interpretation Support the CSC’s Interpretation 

55. The CSC’s interpretation and application of the enforcement provisions in the ITOA 

best accords with the purpose and scheme of the ITOA and with Parliament’s intent in 

enacting the relevant provisions.  This Court has reiterated on many occasions that the 

modern approach to statutory interpretation is to read the words of the provision in question 

“in their entire context and in their grammatical and ordinary sense harmoniously with the 

scheme of the Act, the object of the Act, and the intention of Parliament.”68  The relative 

weight accorded to the words, context, and purpose may vary.  When the words of the 

provision are clear, precise, and unequivocal, the ordinary meaning of the provision will 

play a dominant role in the interpretive process.  Conversely, where the words of the 

provision can support more than one reasonable interpretation, the words will “yield to an 

interpretation that best meets the overriding purpose of the statute.”69 

56. Additionally, where there is a choice between two plausible interpretations of 

statutory schemes, one of which results in a legislative gap, the interpretation that avoids 

creating the gap is ordinarily preferred.70  This Court made this point in Alberta Union of 

Provincial Employees v Lethbridge Community College in rejecting an interpretive 

                                                 
67 Dunsmuir, para 47. 
68 Celgene Corp. v Canada (Attorney General), 2011 SCC 1, [2011] 1 SCR 3 [Celgene], para 21. 
69 Celgene, para 21. 
70 Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed (Markham: LexisNexis Canada Inc, 2014) at 
384, 385.   
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approach to a statutory provision that resulted in “legislative lacunae.”71  The CSC’s 

interpretation of ss. 18 and 20 of the ITOA avoids the potential for internal inconsistencies 

or gaps in the application of the ITOA. 

57. The “entire context” of a statutory provision includes not only its immediate context 

but also other legislation that informs its meaning.  In Bell ExpressVu Limited Partnership 

v Rex, this Court endorsed the presumption of “harmony, coherence, and consistency 

between statutes dealing with the same subject matter” and explained that: “[W]here the 

provision under consideration is found in an Act that is itself a component of a larger 

statutory scheme, the surroundings that colour the words and the scheme of the Act are 

more expansive.”72 

58. Where the applicable legislation is intended to implement a treaty to which Canada 

is a signatory, the entire context relevant to interpreting the legislative scheme includes the 

statute’s international context.  In interpreting the Extradition Act, this Court in United 

States of America v Anekwu affirmed that “[i]t is a well-established principle of statutory 

interpretation that in interpreting domestic legislation, courts should strive to arrive at a 

construction which conforms with Canada’s treaty obligations.”73  The ITOA flows from 

Canada’s international obligations and therefore its provisions require interpretation in light 

of their international context.   

59. The ITOA provisions relevant to this appeal concern the detention of Canadian 

offenders upon transfer to Canada from foreign jurisdictions.  These provisions must be 

read in their entire context and harmoniously, coherently, and consistently with the broader 

statutory scheme governing the sentencing and detention of Canadian offenders established 

by the Criminal Code, the YCJA, and the CCRA. 

                                                 
71Alberta Union of Provincial Employees v Lethbridge Community College, 2004 SCC 28, [2004] 1 SCR 727, 
para 47. 
72 Bell ExpressVu Limited Partnership v Rex 2002 SCC 42, [2002] 2 SCR 559, para 27. 
73 United States of America v Anekwu, 2009 SCC 41, [2009] 3 SCR 3, para 25. 
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C. The ITOA and the Treaties it Implements Provide a Beneficial Exception to 
the Doctrine of State Sovereignty 

60. The provisions of the ITOA must be interpreted in a manner that supports attainment 

of its international law purpose, which is to enable offenders to serve their sentences in the 

country of which they are citizens.74  As this Court recently explained in Divito v Canada, 

under international law, “requiring the return of an offender to his or her home state 

infringes the doctrine of state sovereignty: it violates the territoriality of the criminal law 

and the exclusive right of a state to administer criminal justice.”75  Thus, the ability of 

prisoners to serve their sentence in Canada is a creation of legislation.  Absent the ITOA, a 

Canadian citizen has no right to serve a foreign prison sentence in Canada.76 

61. As Canada has no legal authority to require the return of an imprisoned citizen 

under international law, Canada has entered into treaties to facilitate the return of Canadian 

offenders serving a penal sentence in foreign entities in order to permit them to serve the 

remainder of their sentence in Canada.77  The ITOA and the treaties it implements provide a 

statutory framework to transfer the administration of a sentence of imprisonment imposed 

by a foreign jurisdiction to Canada.  They create an exception to the doctrine of state 

sovereignty, by providing a legal mechanism under which Canada may assume legal 

obligations towards a foreign state (here, the United States).78 

62. Effecting a transfer under the ITOA requires the consent of the foreign 

jurisdiction.79  Similar to the extradition context, it is important to recognize that foreign 

entities have different approaches to penal policy.  “Some of the states from whom we seek 

cooperation may not share our ... values.  Their cooperation is nevertheless important.”80  

Canada has entered into treaties with 83 different foreign entities.81  Canada needs to 

                                                 
74 ITOA, s 3; Divito v Canada (Public Safety and Emergency Preparedness) 2013 SCC 47, [2013] 3 SCR 157, 
paras 35, 40-45 [Divito]. 
75 Divito, para 40. 
76 Divito, para 45. 
77 Divito, para 42. 
78 Divito, paras 43, 44; Treaty between Canada and the United States of America on the Execution of Penal 
Sentences, Can TS 1978 No 12. 
79 ITOA, s 8(1); Divito, para 44. 
80 United States v Burns, 2001 SCC 7, [2001] 1 SCR 283, para 73. 
81 See footnote 15 above. 
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support and execute foreign sentences in order to obtain consent from foreign entities.  The 

Canadian statutory scheme has to be interpreted in a manner that takes this context into 

account and supports attainment of the purpose of the ITOA.  

63. This exception to the doctrine of state sovereignty is not absolute.  In entering 

treaties and enacting the ITOA, Canada and Parliament respectively made choices regarding 

the extent to which Canada would cede its own sovereignty.  The core concepts of dual 

criminality and continued enforcement subject to adaptation, and the deeming provisions 

applicable to young persons reflect these deliberate choices.  

64. The dual criminality requirement means that Canada will not assume legal 

obligations toward a foreign state to enforce a criminal sentence unless the conduct for 

which the person was convicted and sentenced would have constituted criminal conduct in 

Canada at the time the Minister receives the request for transfer.82   

65. The interplay of ss. 13, 14, and 17 to 19 of the ITOA express another limitation on 

the exception to the doctrine of state sovereignty based on the principle that Canada has not 

ceded its sovereignty to determine the maximum sentence available under Canadian law for 

the equivalent offence.  Canada will not enforce a sentence that exceeds the maximum 

sentence permissible under Canadian law.  To respect this principle, Canada’s continued 

enforcement of a sentence imposed by a foreign entity is subject to adaptation.83 

66. With respect to young persons, through s. 17, Canada retained its sovereignty to 

determine that offenders who are 12 or 13 at the time the offence occurred will only be 

liable to a youth sentence.84  However, ss. 18 and 19 reflect Parliament’s explicit intent to 

deem offenders who were 14 to 17 years old at the time of the offence to have received an 

adult sentence in specified circumstances.  Their sentence is to be administered 

accordingly.   

                                                 
82 ITOA, s 4(1); Hill Affidavit, Exhibit “D”, AR, Vol 2, pp 187-201; Divito, para 32. 
83 ITOA, s 14. 
84 ITOA, s 17. 
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67. The explanation presented to the House of Commons Standing Committee on 

Justice and Human Rights regarding the purpose and intent for s. 18 of the ITOA, by Mr. 

Normand Payette, Acting Director, Corrections Policy, Department of the Solicitor 

General, sets out the reason for the deeming provision:   

If the young person is between 14 and 17 years of age, we want to make the 
legislation as flexible as possible.  Why?  Because more often than not, foreign 
countries are quite dissatisfied with the way Canada manages its sentences.  And here 
is what I mean.  They want the foreign delinquents to spend as much time in 
detention as possible, in other words as lengthy a sentence as possible, to such an 
extent that they will refuse consent.  Here is what we wanted to do.  If there’s a young 
person aged 14 to 17 years serving a sentence under very difficult conditions, 
physically and emotionally, and if the foreign sentence is longer than two or three 
years, how will we manage to repatriate the offender?  How can we catch the 
offender in the nets of the legislation?  By making it possible for the young offender’s 
sentence to be deemed an adult sentence.85 

68. Parliament made a deliberate choice.  In Canada, under the YCJA, an offender who 

was 14 to 17 years old at the time the offence was committed presumptively receives a 

youth sentence unless the Attorney General applies to a youth justice court for an order that 

the offender is liable to an adult sentence and, following the process set out in the YCJA, 

the court so orders.86  Obviously, the YCJA does not apply outside of Canada.  Parliament 

considered the reality that the transfer of a Canadian offender convicted and sentenced 

outside of Canada requires the consent of the foreign entity.  To increase the probability of 

a transfer for a Canadian offender who was 14 to 17 years old at the time the offence was 

committed, Parliament determined that offenders in this age group who receive a sentence 

that is longer than the maximum youth sentence under the YCJA are to be deemed to be 

serving an adult sentence.   

69. The CSC’s interpretation of s. 18 of the ITOA as requiring a sentence tied to each 

offence in order to determine the nature of the sentence and to allow for its proper 

administration is consistent with the intent of Parliament.  This Court recently reaffirmed 

that “[t]he legislative evolution and history of a provision may often be important parts of 

                                                 
85 House of Commons, Standing Committee on Justice and Human Rights, Minutes of Proceedings, 37th Parl, 
2nd Sess, No 065 (Oct 1, 2003) at 1550-1600. 
86 YCJA, ss 64-74. 
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the context to be examined as part of the modern approach to statutory interpretation .... 

Legislative history includes material relating to the conception, preparation and passage of 

the enactment”.87   

D. The CSC’s Interpretation Best Accords with the Domestic Purpose of the 
ITOA and Canada’s Institutional Framework for Corrections 

70. International cooperation to facilitate the return of Canadian offenders serving a 

penal sentence in foreign states is required to achieve the domestic purpose of the ITOA.  

This purpose is to “enhance public safety and to contribute to the administration of justice 

and the rehabilitation of offenders and their reintegration into the community by enabling 

offenders to serve their sentences”88 in Canada.  The CSC’s interpretation and application 

of the ITOA, and the resulting jurisdiction for the respondent’s detention, accords with the 

domestic purpose of the ITOA and is consistent with the Canadian institutional framework 

for corrections.   

71. Concerning the purpose of the ITOA, for Canadian offenders serving a sentence of 

two years or more, the objectives of rehabilitation and reintegration are more fully achieved 

through detention in a federal penitentiary.  Provincial correctional institutions are not 

designed to facilitate inmates serving long-term sentences.  The average custody period in 

Alberta provincial correctional facilities is 39 days.  Consequently there are fewer programs 

and resources available than in the federal penitentiary system.89  The programs available in 

a penitentiary setting better support the rehabilitation and reintegration of Canadian 

offenders serving longer sentences.90   

72. As to the Canadian institutional framework, provincial jurisdiction over prisons and 

reformatories and federal jurisdiction over penitentiaries are constitutionally enshrined in 

                                                 
87 Canada (Canadian Human Rights Commission) v Canada (Attorney General), 2011 SCC 53, [2011] 3 SCR 
471 [CHRC] para 43.  
88 ITOA, s 3.  The “enhance public safety” aspect of the purpose was added after the respondent’s transfer, 
and was therefore not a consideration in the respondent’s transfer: Safe Streets and Communities Act, SC 
2012, c 1, s 135. 
89 Affidavit of Leonard Goueffic, paras 16, 17, AR, Vol 2, p 9. 
90 July 22, 2014, Watson J.A. Oral Reasons for Decision, paras 8, 9, 14, AR, Vol 1, p 64.  Sections 76, 89(2), 
92(2), 93(2) of the YCJA are reflective. 



 - 24 - 

 

Canada.91  The essential difference between provincial prisons and federal penitentiaries is 

the length of sentences that are served therein.  Even prior to Confederation, sentence 

length was the crucial fact in determining whether an offender was imprisoned in a prison 

or a penitentiary, and two years was the critical jurisdictional dividing line.92  The 

Constitution Act, 1867 maintained the distinction between “penitentiaries” and “prisons.”  

Although the reasons for the federal-provincial assignment of correctional powers are 

unclear, it was well understood that penitentiaries, under federal jurisdiction, involved 

imprisonment for periods in excess of two years, while prisons, under provincial 

jurisdiction, provided for shorter periods of incarceration.93 

73. While it remains the case that an adult sentence of greater than two years imposed 

on an adult offender must be served in a federal penitentiary,94 a youth sentence of greater 

than two years imposed on a young offender who is over the age of 20 when sentenced may 

be served in a provincial institution for adults.95  However, the YCJA expressly recognizes 

that a penitentiary may be the more appropriate institution for such an offender and 

provides a mechanism for obtaining a direction that the offender serve the remainder of the 

youth sentence in a federal penitentiary.96 

74. Given that the sentence requiring administration in this case was considerably 

greater than two years, the CSC’s interpretation of the ITOA is consistent with the purpose 

of the Act and the Canadian correctional regime.   

E. The CSC’s Interpretation and Application of ss. 18 and 20 of the ITOA is 
Reasonable and Lawful 

75. The CSC’s interpretation of the ITOA generally, and of ss. 17 to 20 in particular, 

recognizes a coherent and consistent scheme, the application of which requires a discrete 

sentence tied to each conviction.  For Canadian offenders who were 12 to 17 years old at 

                                                 
91 The Constitution Act, 1867, 30 & 31 Vict, c 3, ss 91(28), 92(6). 
92 HG Needham, “Historical Perspectives on the Federal-Provincial Split in Jurisdiction in Corrections” 
(1980) 22 Can J Crim 298 at 298.  
93 Dale Gibson, “Development of Federal Legal-Judicial Institutions in Canada” (1996) 23 Man LJ 450 at 
466. 
94 Criminal Code, s 743.1(1). 
95 YCJA, ss 89.  The respondent was over the age of 20 when he was sentenced.  
96 YCJA, ss 89(2).  See also YCJA, ss 92(2), 93(2).  
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the time the offence was committed, the CSC’s interpretation of the scheme applicable to 

young persons is that Parliament intended for the nature of the sentence (i.e. youth or adult) 

to be determined, in all cases, by applying ss. 17 to 19.  Then, if the offender is to be 

detained upon transfer, the jurisdiction for the detention is identified under s. 20 based on 

the nature of the sentence, the age of the offender at the time of transfer, and the length of 

the sentence.  

76. Contrary to the Court of Appeal’s interpretation, s. 20 does not require a separate 

determination of whether the sentence “could have been” a youth sentence or an adult 

sentence within the meaning of the YCJA.  This determination has already been made 

through the application of ss. 17 to 19 of the ITOA.  The conditional nature of the language 

in s. 20 simply reflects the reality that the sentence was not imposed in Canada. 

77. The Court of Appeal’s reading of s. 20 at best suggests that the words of s. 20 can 

support more than one possible interpretation.  The CSC’s interpretation falls within the 

range of possible, acceptable outcomes which are defensible in respect of the facts and the 

law.  The Court of Appeal’s interpretation of s. 20, as containing its own “could have been” 

test to identify the nature of the sentence, resulted from its determination that “Parliament 

recognized that...there would be foreign sentences to which the deeming provisions [in 

ss. 17 to 19] would not apply.”97  The Court of Appeal’s reading in of a “wide middle 

ground” into the ITOA’s legislative scheme, absent any supporting evidence of 

Parliamentary intent, should be avoided.   

78. While the words of s. 20 are not clear, precise, and unequivocal, rather than 

assuming gaps that required filling, the Court of Appeal should have afforded deference to 

the CSC’s interpretation.  The ITOA is a statute closely connected to the CSC’s function, 

with which it has particular familiarity, and the CSC’s interpretation and application of 

ss. 18 and 20 best accords with the scheme and purpose of the ITOA. 

                                                 
97 ABCA Reasons, para 118, AR, Vol 1, p 56. 



 - 26 - 

 

F. The Scheme of the ITOA Requires a Sentence Tied to Each Conviction 

79. Effective application of the post-transfer provisions of the ITOA requires a sentence 

tied to each equivalent Canadian offence.  The language and application of ss. 14 and 17 to 

19 envision a specific sentence tied to each offence for which the administration of an 

offender’s sentence has been transferred.  The absence of discrete sentences creates internal 

inconsistencies and gaps in the administration of the ITOA.   

i. Dual criminality determination provides basis for application of ITOA 

80. The dual criminality principle found in s. 4 of the ITOA must be respected.  The 

result of the dual criminality determination provides the basis for applying the enforcement 

provisions of the ITOA.  Where an offender is convicted of multiple charges and one of 

those charges relates to conduct that would not have constituted a criminal offence if it had 

occurred in Canada, the offender can only be transferred to Canada to serve the remainder 

of the sentence in respect of the offences for which there is dual criminality.  In the factual 

context of a single sentence for multiple convictions, the CSC must determine how to 

administer such a sentence in relation to each conviction for which there is dual criminality.  

While the dual criminality principle itself does not require a separate sentence to be 

assigned to each offence, to properly apply the principles of continued enforcement and 

adaptation, the CSC can only administer the transfer in accordance with the ITOA by 

assigning separate sentences for each count.   

ii. Continued enforcement, subject to adaptation, requires a discrete 

sentence for each offence 

81. Section 13 of the ITOA sets out the requirement for continued enforcement, subject 

to adaptation under s. 14.  A sentence must be tied to each conviction to apply the 

principles of continued enforcement and adaptation.  If the sentence imposed by the foreign 

entity is not compared with the maximum sentence for each equivalent offence for which 

the administration of an offender’s sentence has been transferred, then the CSC will be 

unable to properly apply the principles of continued enforcement and adaptation.  The 

CSC’s interpretation of the respondent’s sentence for the purpose of administering the 

ITOA is consistent with each of these provisions and the principles they implement.   
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82. Section 13 requires that the enforcement of a Canadian offender’s sentence is to “be 

continued in accordance with the laws of Canada as if the offender had been convicted and 

their sentence imposed by a court in Canada”.98  Continuation is distinct from the practice 

of sentence conversion, followed in some foreign jurisdictions.  Conversion means that the 

receiving state, through judicial or administrative procedures, imposes a new sentence 

based on the factual findings of the court in the sentencing state.  Canada does not convert 

foreign sentences.  There is neither the legislative authority, nor any procedure in place to 

do so.99  The Court of Appeal’s suggestion that the CSC converted the respondent’s 

sentence100 has no factual or legal basis.    

83. The principle of adaptation set out in s. 14 of the ITOA cannot be applied without a 

sentence tied to each offence.  The language of this provision envisions a specific sentence 

tied to each offence for which the administration of an offender’s sentence has been 

transferred.  Section 14 provides that adaptation applies if, at the time the Minister receives 

a request for transfer, “the sentence imposed by the foreign entity is longer than the 

maximum sentence provided for in Canadian law for the equivalent offence”, in which case 

the Canadian offender is to serve only the shorter sentence.  Equivalent language (“la peine 

imposée” and “de l’infraction correspondante”) is used in the French text.   

84. In the case of a single sentence on multiple counts imposed by a foreign court, the 

CSC requires a means of determining separate sentences for each of the equivalent offences 

to properly apply s. 14.  To comply with the principle of adaptation, the CSC must 

determine whether the foreign sentence exceeds the maximum sentence under Canadian 

law for any of the equivalent offences, in which case adaptation of the sentence for any 

offence with a lower Canadian maximum sentence is required by the ITOA.   

85. Adaptation of the respondent’s sentence is not necessary because an eight-year 

sentence does not exceed the maximum adult sentence provided for in Canadian law for 

any of the equivalent offences.101  However, it is easy to foresee a case in which the length 

                                                 
98 ITOA, s 13. 
99 ITOA, ss 13; Hill Affidavit, para 18, AR, Vol 2, pp 63-64. 
100 ABCA Reasons, paras 56-59, AR, Vol 1, pp 41-42. 
101 ITOA, s 14 read together with s 18.  
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of a global sentence exceeds the maximum sentence for one, or more, or even all of the 

equivalent offences.  To illustrate, the CSC could be required to administer the sentence of 

a transferred inmate who received a single eight-year sentence on multiple convictions in 

circumstances where there is one serious offence and one or more significantly less serious 

offences, for which the maximum sentence under the Criminal Code is two or five years.  

In this scenario, to apply s. 14 the single sentence is considered to be applicable to each 

offence and adaptation of the sentence is required for the less serious offences.   

86. Without a specific sentence tied to each offence, allowing for adaptation for the less 

serious offences, there is real potential for gaps in the administration of the ITOA.  For 

example, under s. 30 of the ITOA a Canadian offender is entitled to benefit from any 

compassionate measures, such as cancellation (i.e. pardon) of one of the convictions, taken 

by the foreign state after the transfer.102  Thus, in a transfer involving a single sentence for 

multiple offences, if the conviction for the most serious offence is subsequently cancelled 

by the foreign entity, unless the CSC has tied a specific sentence to each conviction it 

would not know what the remaining sentence would or should be in those circumstances.103  

The CSC could not comply with s. 30 and ensure that the Canadian offender benefits from 

the foreign state’s compassionate measures without tying a sentence to each offence.  

Interpreting the single sentence to be applicable to each conviction provides a principled 

method to address the problems occasioned by a global sentence.104  Conversely, the Court 

of Appeal’s interpretation provides no solution. 

iii. Administering the transfer of a “young person” requires a sentence tied 

to each offence  

87. In enacting ss. 17 to 20 of the ITOA, Parliament explicitly addressed the manner in 

which a young person’s sentence is to be administered upon transfer.  Sections 17 to 19 

were intended to promote certainty, so that the foreign entity, the Minister, and the 

Canadian offender know how the foreign sentence will be enforced in Canada prior to 

                                                 
102 ITOA, s 30. 
103 R v Ivanic, 2011 BCCA 158 [Ivanic], para 9; R v Taylor, 2010 MBCA 103 [Taylor], paras 10, 12-17; R v 
Tasew, 2011 ABCA 241 [Tasew], para 78 (per Watson J, dissenting in the result) 
104 Ivanic, para 22; Taylor, paras 10, 13, 14.  
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consenting to the transfer.  On a proper reading of the ITOA, it is only after applying the 

provisions in ss. 17 to 19 that one can identify where an offender should be placed under 

s. 20.  When s. 18 is properly interpreted and s. 20 is read in context, the best interpretation 

of s. 20 is that its purpose is to identify the jurisdiction under which an offender is to be 

detained upon transfer, if detention is required.  It is not about determining whether the 

offender’s sentence is to be enforced in Canada as an adult or youth sentence.   

88. For young persons, adaptation of the sentence imposed by the foreign entity under 

s. 14 of the ITOA is subject to ss. 17(1) and 18.  However, nothing in the language of s. 18 

limits its purpose to be only for considering whether adaptation of the foreign sentence is 

required.  Additionally, the Court of Appeal’s finding that Parliament “deliberately left 

open a wide middle where the deeming provisions would not apply”105 is unfounded on a 

plain reading of the Act.   

89. The rules established under the ITOA to determine the nature of the sentence to be 

served in Canada require that the quantum of the sentence be compared in relation to each 

offence.  As with s. 14, the language and application of ss. 17 to 19 presume a specific 

sentence tied to each conviction.   

90. Section 17 requires a sentence tied to each conviction in order to operate coherently.  

Under s. 17, if the sentence imposed by the foreign entity is longer than the maximum 

youth sentence that could have been imposed for an equivalent offence, the offender can 

only be subject to the maximum youth sentence that could have been imposed under the 

YCJA for an equivalent offence.  If such an offender has committed first or second degree 

murder, the maximum sentence the offender will be required to serve is the maximum 

sentence that could be imposed under s. 42(2)(q) of the YCJA irrespective of the length of 

the sentence imposed by the foreign entity.106  For offenders in this age category sentenced 

to less than ten years for first degree murder, or seven years for second degree murder, the 

ITOA explicitly provides that the offender’s sentence will be served through a combination 

of committal to custody and placement under conditional supervision in the community in 

                                                 
105 ABCA Reasons, para 103, AR, Vol 1, p 53. 
106 ITOA, s 17(2)(b). 
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the same proportion as s. 42(2)(q).107  Faced with a single sentence for multiple 

convictions, the CSC must have some means of interpreting the sentence in a manner that 

permits application of s. 17. 

91. Sections 18 and 19 of the ITOA address the transfer of a young person who was 14 

to 17 years old at the time of the offence.  Like other provisions of the ITOA, the language 

and application of ss. 18 and 19 presume a specific sentence tied to each conviction.  

Section 18 states that a Canadian offender who was 14 to 17 years old at the time the 

offence was committed is deemed to be serving an adult sentence within the meaning of the 

YCJA “if their sentence is longer than the maximum youth sentence that could have been 

imposed under that Act for an equivalent offence”.108     

92. The legislative history of s. 18109 belies the Court of Appeal’s view that Parliament 

“deliberately left open a wide middle ground where the deeming provisions would not 

apply.”110  An interpretation of the statutory scheme that assumes a legislative gap should 

be avoided.111  Nothing in the language of s. 18, the scheme of the ITOA, or the intent of 

Parliament supports such an interpretation.     

93. Section 19 of the ITOA addresses the transfer of a Canadian offender who was 14 to 

17 years old at the time the offence was committed and who was sentenced for conduct 

that, if it had occurred in Canada, would constitute first or second degree murder.  Section 

19 cannot be applied without a specific sentence tied to the murder conviction.  As with 

s. 18, Parliament did not intend to leave open any gaps or middle ground where the 

deeming provisions would not apply.  Under s. 19(1), the offender is deemed to be serving 

an adult sentence if the offender was sentenced to life, with parole eligibility determined 

under the ITOA.  For first degree murder, if an offender was sentenced to a determinate 

period of imprisonment, s. 19(2) deems a sentence that is longer than ten years to be an 

adult sentence, while s. 19(3) deems a sentence of ten years or less to be a youth sentence. 

                                                 
107 ITOA, s 17(2)(a). 
108 ITOA, s 18. 
109 See paras 67, 68 above. 
110 ABCA Reasons, para 103, AR, Vol 1, p 53. 
111 See para 56 above. 
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94. On a plain reading of ss. 17 to 20 together, it is only after applying the provisions 

set out in ss. 17 to 19 that one can determine the jurisdiction under which an offender 

should be detained pursuant to s. 20 of the ITOA.  Section 20 is not meant to determine 

whether a sentence is to be considered an adult or youth sentence.  Under s. 20, placement 

of an offender who was from 12 to 17 years old at the time the offence was committed is 

determined based on the classification of the sentence (youth or adult), the age of the 

offender at the time of their transfer, and the length of the sentence.  The question of 

whether the sentence imposed in the foreign entity could, if the offence had been 

committed in Canada, have been a youth sentence or an adult sentence within the meaning 

of the YCJA has already been answered by the deliberate Parliamentary choices set out in 

ss. 17 to 19.  Comparing sentences under the YCJA and under the Criminal Code vis-à-vis 

the sentence imposed by the foreign jurisdiction cannot be done outside of the confines of 

the ITOA provisions.112 

95. The CSC adopted this approach in determining that the respondent should be placed 

in a federal penitentiary.  Subparagraph 20(b)(iii) of the ITOA is the applicable provision 

because, viewed through the lens of the ITOA, the sentence imposed by the United States 

would, if the offence had been committed in Canada, have been an adult sentence and the 

respondent was over 18 years old at the time of his transfer. 

G. The CSC Reasonably Interpreted the Respondent’s Sentence for the 
Purposes of Applying the ITOA 

96. The CSC’s interpretation of the respondent’s sentence for the purpose of its 

administration under ss. 13, 14 and 17 to 20 of the ITOA was reasonable and lawful.  It 

permitted the CSC to apply the ITOA to determine the nature of the respondent’s sentence 

and the jurisdiction under which it was to be served after his transfer, in a manner that is 

consistent with the intent of Parliament and which avoided speculation or arbitrary 

interpretation of the foreign sentence.  It is entirely consistent with each of these provisions 

and the principles they implement.   

                                                 
112 ITOA, s 29(1). 
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97. There is no dispute that the sentence imposed on the respondent by the United 

States must be continued under the laws of Canada as if it were imposed in Canada.  The 

Convening Authority did not apportion any part of the eight years to specific convictions, 

and the CSC has no authority to change the length of the sentence.  As the sentence 

enforcement provisions cannot properly be applied without assigning a sentence value to 

each individual conviction, the CSC interpreted the single eight-year sentence imposed on 

the respondent to be applicable to each offence for the purposes of enforcing and 

administering the sentence in accordance with the ITOA.  This was a reasonable means of 

ensuring continued enforcement.  The CSC’s interpretation falls within the range of 

possible, acceptable outcomes and is defensible on the facts and the law. 

98. The CSC’s interpretation of the sentence imposed on the respondent for the 

purposes of determining the length and nature of the sentence and the place of detention in 

Canada under the ITOA adheres to the evidence, existing CSC policy, and the principles of 

Canadian sentencing law.  The evidence of the respondent’s expert witness is that the 

respondent was given a single sentence of eight years, which sentence applied to all five of 

the offences.113  The CSC’s determination that the eight-year sentence is applicable to each 

conviction is consistent with this explanation of the nature of the sentence.   

99. The CSC’s approach to interpreting the respondent’s sentence was informed by the 

CSC’s existing sentence management policy for applying global sentences imposed in 

Canada.114  Administrative policy is not determinative; however, it is entitled to weight and 

can even be an “important factor” in interpreting legislation.115 

100. Assigning a sentence value to each of the respondent’s offences upon transfer is 

also consistent with Canadian sentencing law.  Under s. 725(1) of the Criminal Code, a 

Canadian court is obliged to determine the sentence to be imposed for each offence for 

which the offender was found guilty by the same court.116  While Parliament has included a 

                                                 
113 Affidavit of Gary Solis, para 4, AR, Vol 2, p 2. 
114 Hill Affidavit, Exhibit “M”, AR, Vol 2, p 241. 
115 Nowegijick v The Queen, [1983] 1 SCR 29, p 37; CHRC, para 53. 
116 Criminal Code, ss 725(1), 726.2; Clayton C Ruby, Gerald J Chan & Nader R Hasan, Sentencing, 8th ed 
(Canada: LexisNexis, 2012) at 88, para 3.90. 
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saving provision in the Criminal Code to sustain the validity of a global sentence117 where a 

trial judge fails to comply with s. 725(1), provincial Courts of Appeal have strongly 

discouraged the practice of global sentences due to the potential for numerous resulting 

enforcement problems.118 

101. The CSC’s further characterization of these sentences as concurrent results simply 

because, under Canadian law, sentences are to be treated as concurrent unless there is a 

specific direction that the sentence is intended to be consecutive.119  Contrary to the Court 

of Appeal’s characterization, this does not mean that the CSC ignored the substance of the 

sentence imposed by the Convening Authority.120  The CSC did not find that the Convening 

Authority imposed five separate concurrent sentences of eight years each.  The CSC fully 

understood that Convening Authority approved a single sentence of eight years 

confinement that applied to all five of the respondent’s offences.   

102. Also contrary to the Court of Appeal’s finding,121 treating a single sentence on 

multiple offences as being applicable to each conviction does not increase or inflate the 

length of the sentence.  A global eight-year sentence is no less punitive than multiple 

concurrent sentences of eight years, as all multiple sentences merge to form a single 

sentence under s. 139 of the CCRA122 for the purposes of determining parole eligibility.  

The CSC’s interpretation does not change the warrant expiry date of the respondent’s 

sentence and cannot be seen as contrary to s. 5 of the ITOA.   

103. The CSC’s interpretation of the respondent’s single eight-year sentence as being 

applicable to each conviction was the most reasonable way of ensuring continued 

enforcement of the foreign sentence “in accordance with the laws of Canada as if the 

offender had been convicted and their sentence imposed by a court in Canada.”  The CSC 

was required to apply s. 18 to determine whether the sentence imposed by the United States 

                                                 
117 Criminal Code, s 728. 
118 Ivanic, paras 9, 10, 22; Tasew, paras 72-80; Taylor, paras 7, 8, 10; R v TAP, 2014 ONCA 141 [TAP], 
paras 14-16, footnote 2. 
119 Criminal Code, s 719(1). 
120 ABCA Reasons, para 73, AR, Vol 1, p 46. 
121 ABCA Reasons, paras 59, 74, 78, 79, 80, AR, Vol 1, pp 42, 46-48. 
122 CCRA, s 139. 
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is to be enforced as a youth or adult sentence.  The consequent deeming of the respondent’s 

sentence to be an “adult sentence” within the meaning of the YCJA on each of the non-

murder offences follows from the operation of s. 18.  The CSC’s interpretation respects the 

sentence imposed by the Convening Authority, alleviates the need to engage in any 

speculation regarding apportionment of the sentence, and provides certainty and 

predictability in the application of the ITOA.  

104. No gaps or questions regarding the nature of the respondent’s sentence remain after 

applying ss. 18 and 19 of the ITOA.  While the respondent’s sentence on the murder 

conviction is deemed to be a youth sentence by s. 19(3) of the ITOA, Canadian law 

recognizes that a person cannot serve both youth and adult sentences simultaneously.  The 

solution adopted by Parliament to deal with the interaction between simultaneous adult and 

youth sentences is that the offender is dealt with as if all of the sentences are adult 

sentences.123  The respondent’s placement in a federal penitentiary follows under s. 20. 

H. The Court of Appeal’s Interpretation of s. 20 of the ITOA Undermines ss 17 
to 19 of the ITOA and Misconstrues the Foreign Sentence 

105. The Court of Appeal ignored the purpose and mechanics of the ITOA, reading s. 20 

in isolation.  The Court of Appeal viewed the purpose of s. 20 as if Parliament had intended 

the provision to address circumstances not covered by the deeming provisions of ss. 17 to 

19 of the ITOA.  Its overriding error in interpreting s. 18 led the Court of Appeal to create 

an additional test, unsupported by statutory language, to determine the placement of 

transferees.124  In the Court’s words, s. 20 is intended to “cover” the “wide middle ground 

where the deeming provisions [ss. 17-19] would not apply[.]”125  However, it is clear that 

s. 20 applies in all cases where the deeming provisions of ss. 17 to 19 are applicable.  Read 

in context, s. 20 only establishes the jurisdiction under which a young offender is to be 

detained after the nature of the sentence (youth or adult) imposed by the foreign entity has 

been determined by applying ss. 17-19.  It is not meant to determine whether a sentence is 

to be considered an adult or youth sentence.   

                                                 
123 Criminal Code, s 743.5.  For such an offender sentenced in Canada YCJA, s 92(4) addresses placement. 
124 ABCA Reasons, paras 103, 118 and 120-122, AR, Vol 1, p 53, 56, pp 51-58. 
125 ABCA Reasons, para 103, AR, Vol 1, p 53. 
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106. If, as suggested by the Court of Appeal’s decision, s. 20 creates a further test to 

determine the type of sentence an offender will be serving, it could be used to undermine 

determinations made pursuant to ss. 17 to 19.  Contrary to the Court of Appeal’s reasoning, 

s. 20 is not a catch-all provision aimed at determining the type of sentence an offender will 

be serving.126  That determination is made under ss. 17 to 19 of the ITOA. 

107. The Court of Appeal’s misconstruction of s. 20 led it to determine that the 

respondent is serving a youth sentence because multiple sentences on the five offences 

totaling eight years does not exceed the maximum sentence that could have been imposed 

under s. 42(15) of the YCJA.  This finding is inconsistent with the ITOA’s scheme.  Under 

the Court of Appeal’s approach, s. 18, the applicable deeming provision, was ignored 

despite the clear intent of Parliament that it (along with the other deeming provisions 

mentioned) is to govern the determination of the type of sentence an offender is serving. 

108. The Court of Appeal agreed that the CSC did not have the discretion to attribute 

notional sentencing numbers to multiple offences covered by a global sentence.127  

However, the Court of Appeal then engaged in its own notional assignment of portions of 

the global sentence when it stated that no portion of the global sentence could equal as 

much as eight years.128  In so saying, the Court of Appeal engaged in the very speculation 

that it found inappropriate.129   

109. The Court of Appeal’s error is compounded by its use of the term “cumulative 

culpability”.130  The Court of Appeal used this concept, which is unknown in Canadian law, 

to support its determination that no portion of the sentence for any of the five offences 

amounted to eight years because some portion of the eight years must be allocated to each 

of the five convictions.131  This approach misapprehends the nature of culpability for 

                                                 
126 ABCA Reasons, paras 103, 118, AR, Vol 1, pp 53, 56. 
127 ABCA Reasons, para 73, AR, Vol 1, p 46. 
128 ABCA Reasons, para 79.  See also para 114, where the Court of Appeal appears to accept that the sentence 
of eight years may be attributed to the murder conviction, AR, Vol 1, p 47 and pp 55-56. 
129 ABCA Reasons, paras 116, 117, AR, Vol 1, p 56 
130 ABCA Reasons, para 55, AR, Vol 1, p 41 
131 ABCA Reasons, para 55, AR, Vol 1, p 41. 
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multiple offences set out by this Court in R v M (CA).132  Further, it misconstrues the 

evidentiary record as to the nature of the respondent’s sentence in this case. 

110. In R v M (CA), this Court confirmed that the totality principle requires a judge 

sentencing an offender to consecutive sentences for multiple offences to ensure that the 

cumulative sentence does not exceed an offender’s overall culpability.133  While “overall 

culpability” has become a key concept for sentencing judges in assessing the effect of a 

cumulative sentence, the Court of Appeal uses the phrase “cumulative culpability” to drive 

an entirely different analysis in looking back through the global sentence to determine how 

it is to be apportioned among the five individual convictions.  The notion that the 

respondent’s sentence reflects his “cumulatively culpability” necessarily leads to the 

conclusion that he has received a cumulative sentence, as it implies that his overall 

culpability (as reflected in the eight year sentence) can be broken down among the five 

convictions.  Such an approach to analyzing a global sentence, like the phrase “cumulative 

culpability” itself, is unknown to the Canadian sentencing regime and is inconsistent with 

this Court’s analysis in R v M (CA).   

111. Further, there was no evidence before the Court of Appeal as to how the 

respondent’s eight year sentence reflected his culpability for the five offences.  The Court 

of Appeal states that the “undisputed expert evidence is that the eight-year unitary 

sentence...reflects Khadr’s cumulative culpability for all five offences.” 134  However, 

nowhere in the parties’ affidavit evidence is the phrase “cumulative culpability” used.  The 

Court’s analysis on this point also demonstrates a misapprehension of the sentencing 

regime as prescribed in the Military Commissions Act of 2009.135  The eight year sentence 

in this case was simply the period of confinement that the Convening Authority agreed to 

impose on the respondent, in the exercise of its discretionary power, pursuant to the plea 

agreement.  There was no evidence before the Court as to how the eight-year sentence 

reflected the respondent’s culpability. 

                                                 
132 R v M (CA), [1996] 1 SCR 500 [M (CA)], paras 72, 73. 
133 M (CA), paras 72, 73. 
134 ABCA Reasons, para 55, AR, Vol 1, p 41 (italics in the original). 
135 MCA 2009 § 949t, 950b, Hill Affidavit, Exhibit “C”, AR, Vol 2, pp 168-170; Affidavit of Gary Solis, 
paras 4-11, AR, Vol 2, pp 2-3. 
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I. The Court of Appeal’s Interpretation of s. 20 Results in Gaps and Internal 
Inconsistencies  

112. Application of the Court of Appeal’s interpretation of ss. 17 to 20 creates gaps and 

internal inconsistencies in the administration of a sentence under the ITOA.   

113. The Court of Appeal’s interpretation that Parliament deliberately left open a wide 

middle ground in which the deeming provisions do not apply136 creates in an irresolvable 

gap when a young offender sentenced to a global sentence is transferred to Canada after 

they have been granted a conditional release by the foreign entity.  The Court of Appeal’s 

interpretation results in global sentences requiring administration by the CSC for which 

neither the deeming provisions in ss. 17-19 of the ITOA, nor the “could have been” test in 

s.  20 would apply.  The CSC would have no way to determine the appropriate supervisory 

jurisdiction under s. 29 of the ITOA.   

114. An illustrative example is an offender with the same sentence for the same 

equivalent offences as the respondent, only already on conditional release in the foreign 

jurisdiction when approved for transfer to Canada.  This offender will not be detained upon 

transfer.  Subsection 29(1) of the ITOA provides that the offender’s sentence is subject to 

the CCRA, the YCJA, and the Prisons and Reformatories Act, as if they had been convicted 

and their sentence imposed by a court in Canada.  The Act applicable to this offender’s 

sentence (CCRA or YCJA) depends on whether the offender is serving a youth sentence or 

an adult sentence.  Under the Court of Appeal’s reasoning, the CSC has no way to 

determine which of these Acts applies because there is no means of determining whether 

this offender is serving a youth or an adult sentence.  The offender’s sentence would fall 

into the same “wide middle ground” as the respondent’s sentence.  However, since the 

offender is already on conditional release, and therefore will not be detained, the “test” in 

s. 20 is irrelevant.  This example demonstrates a significant gap resulting from the Court of 

Appeal’s interpretation of the “framework [for] deciding when an offender transferred to 

Canada will be deemed to be serving either an adult or youth sentence.”137  

                                                 
136 ABCA Reasons, para 103, AR, Vol 1, p 53. 
137 ABCA Reasons, para 104, AR, Vol 1, p 53. 
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115. The Court of Appeal’s interpretation of s. 20 as containing its own “could have 

been” test to identify the nature of the sentence also results in either a gap or an internal 

inconsistency in the circumstances of a global sentence that is longer than ten years.  If the 

Convening Authority had directed that the respondent be sentenced to a single twelve-year 

sentence for all five offences, then the Court of Appeal’s interpretation of s. 20 as being 

divorced from the deeming provisions in ss. 17 to 19 would not provide an answer 

regarding the respondent’s placement.  On the Court of Appeal’s reasoning, “there is no 

basis whatever under which this sentence ‘could have been an adult sentence’ within the 

meaning of the YCJA.”138  However, a single twelve-year sentence exceeds “the outer limits 

for a youth sentence for multiple offences that includes first degree murder, namely 10 

years.”139  Thus, without reference to ss. 17 to 19, the CSC would be unable to administer 

the sentence because a placement determination could not be made under s. 20 alone. 

116. Turning to s. 17 to 19 of the ITOA to fill that gap results in an internal 

inconsistency. If no portion of the sentence is tied to any of the individual offences, the 

sentence for the murder would fall into the “wide middle ground” envisioned by the Court 

of Appeal.  The deeming provisions in s. 19 would not apply because they cannot be 

applied without determining the length of the sentence applicable to the murder offence.  

Under s. 18, a single twelve-year sentence would presumably be deemed to be an adult 

sentence because it would be greater than the ten-year maximum prescribed by s. 42(15) of 

the YCJA for cumulative youth sentences that include a conviction for first-degree murder.  

Reliance would have to be placed on the determination under s. 18 to identify the 

jurisdiction for the offender’s detention under s. 20 of the ITOA.  Detention in a 

penitentiary would result under s. 20(b)(iii), even though, under the Court of Appeal’s 

interpretation, the sentence could not have been an adult sentence under the test that the 

Court of Appeal says Parliament adopted.140   

117. Parliament did not intend gaps or internal inconsistency in the application of ss. 17 

to 20 of the ITOA.  Nothing in the language of s. 20 suggests that it contains a test that only 

                                                 
138 ABCA Reasons, para 122, AR, Vol 1, p 58; YCJA, s 74; Criminal Code, s 235. 
139 ABCA Reasons, para 122, AR, Vol 1, p 58; YCJA s 42(15). 
140 ABCA Reasons, paras 103, 104, 122, AR, Vol 1, pp 53 and 58. 
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applies some of the time; a test that yields to ss. 17 to 19 where the deeming provisions 

apply, but must necessarily be invoked if ss. 17 to 19 fail to provide an answer.  The Court 

of Appeal’s interpretation of the operation of ss. 17 to 20 should be rejected.  In contrast, 

the CSC’s interpretation of the operation of ss. 17 to 20 is a reasonable interpretation that 

avoids gaps and internal inconsistencies and should be preferred. 

J. Additional Error of Law in Court of Appeal’s Decision 

118. In its analysis of sentencing under the YCJA, the Court of Appeal erred by 

interpreting s. 42(15) of the YCJA as specifically authorizing the imposition of a single or 

global youth sentence for multiple offences.141  This provision has nothing to do with 

imposing a single youth sentence for multiple offences.  This section is only directed to the 

maximum sentence.  Its purpose is to limit the total combined duration of multiple youth 

sentences for multiple offences and, more particularly, to provide for a longer duration 

when multiple youth sentences are imposed at the same time for multiple offences.  

Moreover, global sentences are problematic in many respects.142  From a criminal law 

policy perspective, global sentences should not be encouraged in any sentencing context, 

youth or adult.  

119. Contrary to the Court of Appeal’s suggestion, s. 42(15) does not inferentially 

authorize a single youth sentence for multiple offences.  Subsection 42(15) is part of a 

series of provisions that address the duration of youth sentences (ss. 42(14), (15) and (16)).  

Read in that context, it is clear that s. 42(15) is directed at fixing the maximum possible 

sentence in situations where multiple youth sentences are imposed for multiple offences.  

Under s. 42(14), a single youth sentence is generally limited to a duration of two years, 

subject to specific exceptions.  Subsection 42(15) provides for a longer limit when multiple 

youth sentences are imposed at the same time.  Subsection 42(16) addresses multiple 

overlapping youth sentences that are imposed at different times.  The purpose of these 

provisions is unambiguous.    

                                                 
141 ABCA Reasons, paras 69-71, AR, Vol 1, pp 45-46. 
142 Ivanic, paras 9, 10, 22; Tasew, paras 72-80; Taylor, esp. paras 7, 8, 10; TAP, paras 14-16, footnote 2. 
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PART VII – LEGISLATIVE PROVISIONS DIRECTLY IN ISSUE 

A. International Transfer of Offenders Act, SC 2004, c 21, s. 18 

18. A Canadian offender is deemed to be 
serving an adult sentence within the 
meaning of the Youth Criminal Justice Act if 
 
(a) the Canadian offender was, at the time 
the offence was committed, from 14 to 17 
years old; and 
 
(b) their sentence is longer than the 
maximum youth sentence that could have 
been imposed under that Act for an 
equivalent offence. 

18. Si le délinquant canadien transféré avait 
entre quatorze et dix-sept ans à la date de la 
commission de l’infraction et si la peine qui 
lui a été imposée est plus longue que la 
peine spécifique maximale prévue par la Loi 
sur le système de justice pénale pour les 
adolescents pour l’infraction 
correspondante, il est réputé purger une 
peine applicable aux adultes au sens de cette 
loi. 

 

B. International Transfer of Offenders Act, SC 2004, c 21, s. 19 

19. (1) A Canadian offender who was from 
14 to 17 years old at the time the offence 
was committed, and who was sentenced to 
imprisonment for life for conduct that, if it 
had occurred in Canada, would have 
constituted first or second degree murder 
within the meaning of section 231 of the 
Criminal Code, is deemed to be serving an 
adult sentence within the meaning of the 
Youth Criminal Justice Act. They are 
eligible for full parole on the day on which 
they have served the shorter of  

(a) the period of ineligibility imposed by 
the foreign entity, and 
(b) either 
(i) five years, if they were 14 or 15 
years old at the time the offence was 
committed, or 
(ii) ten years, in the case of first degree 
murder, or seven years, in the case of 
second degree murder, if they were 16 
or 17 years old at the time the offence 
was committed. 

 
 
 

19. (1) Le délinquant canadien transféré 
ayant entre quatorze et dix-sept ans à la date 
de la commission de l’infraction qui a donné 
lieu à sa condamnation à l’emprisonnement 
à perpétuité et qui, commise au Canada, 
aurait été qualifiée de meurtre au premier ou 
au deuxième degré au sens de l’article 231 
du Code criminel est réputé purger une 
peine applicable aux adultes au sens de la 
Loi sur le système de justice pénale pour les 
adolescents et est admissible à la libération 
conditionnelle totale après 
l’accomplissement de la plus courte des 
périodes d’emprisonnement suivantes : 

a) la période préalable à son admissibilité 
qui est applicable à la peine imposée par 
l’entité étrangère; 
b) l’une des périodes suivantes : 
(i) cinq ans, s’il était âgé de quatorze ou 
quinze ans à la date de la commission de 
l’infraction, 
(ii) dix ans, dans le cas du meurtre au 
premier degré, ou sept ans, dans le cas 
du meurtre au deuxième degré, s’il était 
âgé de seize ou dix-sept ans à la date de 
la commission de l’infraction. 
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(2) A Canadian offender who was from 14 
to 17 years old at the time the offence was 
committed and who received a sentence for 
a determinate period of more than ten years 
for conduct that, if it had occurred in 
Canada, would have constituted first degree 
murder within the meaning of section 231 of 
the Criminal Code — or of more than seven 
years for conduct that, if it had occurred in 
Canada, would have constituted second 
degree murder within the meaning of that 
section — is deemed to have received an 
adult sentence within the meaning of the 
Youth Criminal Justice Act. 
 
 
(3) A Canadian offender who was from 14 
to 17 years old at the time the offence was 
committed and who received a sentence for 
a determinate period of ten years or less for 
conduct that, if it had occurred in Canada, 
would have constituted first degree murder 
within the meaning of section 231 of the 
Criminal Code — or of seven years or less 
for conduct that, if it had occurred in 
Canada, would have constituted second 
degree murder within the meaning of that 
section — is deemed to have received a 
youth sentence within the meaning of the 
Youth Criminal Justice Act. 
 

 
(2) Est réputé purger une peine applicable 
aux adultes au sens de la Loi sur le système 
de justice pénale pour les adolescents le 
délinquant canadien transféré qui avait entre 
quatorze et dix-sept ans à la date de la 
commission de l’infraction et qui a été 
condamné à une peine d’emprisonnement 
d’une durée déterminée supérieure soit à dix 
ans, pour une infraction qui, commise au 
Canada, aurait été qualifiée de meurtre au 
premier degré au sens de l’article 231 du 
Code criminel, soit à sept ans, pour une 
infraction qui, commise au Canada, aurait 
été qualifiée de meurtre au deuxième degré 
au sens de cet article. 
 
(3) Est réputé avoir fait l’objet d’une peine 
spécifique au sens de la Loi sur le système 
de justice pénale pour les adolescents le 
délinquant canadien transféré qui avait entre 
quatorze et dix-sept ans à la date de la 
commission de l’infraction et qui a été 
condamné à une peine d’emprisonnement 
d’une durée déterminée égale ou inférieure 
soit à dix ans, pour une infraction qui, 
commise au Canada, aurait été qualifiée de 
meurtre au premier degré au sens de l’article 
231 du Code criminel, soit à sept ans, pour 
une infraction qui, commise au Canada, 
aurait été qualifiée de meurtre au deuxième 
degré au sens de cet article. 

 

C. International Transfer of Offenders Act, SC 2004, c 21, s. 20 

20. A Canadian offender who was from 12 
to 17 years old at the time the offence was 
committed is to be detained  

(a) if the sentence imposed in the foreign 
entity could, if the offence had been 
committed in Canada, have been a youth 
sentence within the meaning of the Youth 
Criminal Justice Act, 
(i) in the case of an offender who was 
less than 20 years old at the time of their 

20. Si le délinquant canadien transféré avait 
entre douze et dix-sept ans à la date de la 
commission de l’infraction, le lieu de sa 
détention est déterminé de la façon suivante: 

a) dans le cas où la peine qui lui a été 
imposée aurait pu, si l’infraction avait été 
commise au Canada, être une peine 
spécifique au sens de la Loi sur le 
système de justice pénale pour les 
adolescents, il est placé :  
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transfer, in a youth custody facility 
within the meaning of that Act, and 
(ii) in the case of an offender who was 
at least 20 years old at the time of their 
transfer, in a provincial correctional 
facility for adults; and  

(b) if the sentence imposed in the foreign 
entity could, if the offence had been 
committed in Canada, have been an adult 
sentence within the meaning of that Act,  
(i) in the case of an offender who was 
less than 18 years old at the time of their 
transfer, in a youth custody facility 
within the meaning of that Act, 
(ii) in the case of an offender who was 
at least 18 years old at the time of their 
transfer, in a provincial correctional 
facility for adults if their sentence is less 
than two years, and 
(iii) in the case of an offender who was 
at least 18 years old at the time of their 
transfer, in a penitentiary if their 
sentence is at least two years. 

(i) dans un lieu de garde au sens de cette 
loi s’il est âgé de moins de vingt ans au 
moment de son transfèrement, 
(ii) dans un établissement correctionnel 
provincial pour adultes s’il est alors âgé 
de vingt ans ou plus;  

b) dans le cas où la peine qui lui a été 
imposée aurait pu, si l’infraction avait été 
commise au Canada, être une peine 
applicable aux adultes au sens de cette 
loi, il est placé : 
(i) dans un lieu de garde au sens de cette 
loi s’il est âgé de moins de dix-huit ans 
au moment de son transfèrement, 
(ii) dans un établissement correctionnel 
provincial pour adultes s’il est alors âgé 
de dix-huit ans ou plus et si sa peine 
d’emprisonnement est de moins de deux 
ans, 
(iii) dans un pénitencier s’il est alors âgé 
de dix-huit ans ou plus et si sa peine 
d’emprisonnement est d’au moins deux 
ans. 
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