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PART I ~ OVERVIEW AND STATEMENT OF FACTS 

 
OVERVIEW: 
1. This appeal as of right does not involve any complicated or unsettled questions of law.  

The appellant seeks only the restoration of her acquittals on two counts of dangerous driving 

causing death. 

2. As stated by Justice Tysoe in his dissenting judgment in the British Columbia Court of 

Appeal, the question in issue is whether the trial judge “erred in law by failing to apply the 

correct modified objective test for the mens rea of dangerous driving, and instead applied a 

subjective test”. 

3. The appellant’s position is that while there is no doubt the trial judge did apply “a 

subjective test”, there is equally no doubt that she also properly applied “the correct modified 

objective test”.   

4. The trial judge applied a subjective test because that is exactly what the crown asked her 

to do.  The crown argued that the appellant made a series of “deliberate decisions” to drive in a 

manner that was objectively dangerous and she could therefore be found to have the subjective 

intent to drive dangerously.  The trial judge, quite properly, applied a subjective test and found 

on the basis of the appellant’s testimony that she did not have a subjective intent to drive 

dangerously.  

5. The trial judge also applied the modified objective test; again because she was asked to. 

The crown, properly, argued that it was necessary to consider the appellant’s manner of driving 

in light of all the circumstances to determine if it was a “marked departure from the norm”.  A 

majority of the British Columbia Court of Appeal (Willcock and Garson J.J.A.) acknowledged 

that the trial judge applied the modified objective test, but held that she erred in its application by 

focussing on only the acts the crown suggested were deliberate, and by failing to give “express 

consideration” to certain additional pieces of evidence.  The majority concluded that 

“[e]xamining only those acts said to evince intent to drive dangerously in effect resulted in the 

application of a subjective standard.” 1 

6. In his dissenting judgment, Justice Tysoe held that the trial judge did not improperly limit 
                                            
1 AR V.1 p. 37, Reasons for Judgment (BCCA majority – per Justice Willcock) para 74 
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her analysis in a way that resulted in the application of only a subjective test.  Justice Tysoe held 

that it was clear from her reasons that the trial judge was aware of, and considered, “the totality 

of the respondent’s driving”; including the additional pieces of evidence identified by the 

majority.   

7. The appellant respectfully submits that the trial judge properly considered the totality of 

circumstances revealed by the evidence, and she correctly applied a modified objective test.  To 

the extent the trial judge applied a subjective test, she did so in response to the arguments 

advanced at trial.  Read as a whole, the reasons of the trial judge were responsive to the evidence 

and arguments at trial. There was no obligation on the trial judge to detail every scrap of 

evidence or argument of counsel that she considered in her application of the modified objective 

test. By focusing on the failure of the trial judge to refer to specific pieces of evidence, the 

majority of the British Columbia Court of Appeal exceeded the permissible scope of appellate 

review in a crown appeal against acquittal. The failure of the trial judge to refer to every piece of 

evidence she considered does not engage a “question of law alone” within the meaning s.676(1) 

of the Criminal Code R.S.C. 1985, C. c-46. 
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STATEMENT OF FACTS 

1. Summary of the evidence: 

8. The reasons of the trial judge provide this general summary of the motor vehicle 

accident:2 

[2]           A vehicle, a Toyota Paseo (“Toyota”), driven eastbound on 
Lougheed Highway by Ms. Hecimovic, … went through a red light at Harris 
Road from a right turn only lane and then swerved to avoid the concrete 
pedestrian island located in the southeast corner of the intersection. The island 
extended halfway into the right lane if that lane were a through lane. 
Ms. Hecimovic steered to the left to avoid hitting the island and lost control of 
her vehicle.  

[3]           … the Toyota had a speed loss of 67 kilometres per hour when it hit 
the curb of the median between the east and westbound lanes on Lougheed 
Highway. The vehicle vaulted upwards and horizontally. The Toyota struck a 
Suzuki Swift (“Suzuki”), which was stopped in the left turn lane westbound 
on Lougheed Highway. The force of the Toyota was sufficient to sheer off the 
roof of the Suzuki and then to slide or bound a further 20 metres eastward 
where it came to a stop.  

[4]           The strike to the Suzuki caused fatal injuries to both of its 
passengers, John De Oliveira, age 21, and Rebecca Dyer, age 19.  

9. The reasons provide these further basic facts:3 

a) “Lougheed Highway at Harris Road has three lanes eastbound as well as a left turn 

lane and a right turn lane”.  

b) The highway is “straight and flat”,  

c) “the traffic at the intersection was light”  

d) “the weather was cold and dry”, 

e) “it was obviously dark and there were streetlights and ambient lights at the 

intersection”,  

10. As the trial judge notes, the parties made the following admissions of fact:4  

a) One right turn arrow sign [is] located approximately 58 metres west of the centre 
                                            
2 AR V.1 p. 2 Reasons for Judgment (Acquittal) 
3 AR V.1 p. 3 Reasons for Judgment (Acquittal) paras 9, 10, 12  
4 Reasons for Judgment (Acquittal)  para 1; AR V.3, 43 - Admissions  
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of the intersection of Lougheed Highway Harris Road. 

b) One "Right lane must turn right" sign [is] located approximately 50 metres west of 

the centre of the intersection of Lougheed Highway and Harris Road. 

c) One overhead traffic advisory sign [is] located west of the intersection of 

Lougheed Highway and Harris Road at approximately 125 metres west of the 

centre of the intersection; [flashing amber lights warning of the upcoming traffic 

signal], and 

d) One "Maximum 80 km/h" speed sign [is] located approximately 579 metres west 

of the centre of the intersection of Lougheed Highway and Harris Road.  

2. Evidence and Findings of Fact: 

11. The Crown called ten witnesses, including: 

a) Six civilians who witnessed the events surrounding the accident,   

b) Two R.C.M.P. members who attended the accident scene,  

c) An R.C.M.P. officer who provided expert opinion evidence “in the field of 

collection and interpretation of forensic evidence relating to collisions”,5 and 

d) An engineer who provided expert opinion evidence “in motor vehicle accident 

reconstruction and analysis to determine vehicle speeds involved in motor vehicle 

collisions”6. 

12. The appellant testified but called no other evidence.  

i. Background: 

13. As the trial judge notes, the appellant is an emergency-room nurse who had endured a 

“particularly trying” shift, which ended approximately 30 minutes before the accident.  The 

appellant described her shift as “chaotic” and “hectic”; the emergency room was “very busy”, 

they “were understaffed and they “weren’t able to take [their] full breaks”.7 

14. As the trial judge highlights, the appellant “cared for a young man who had ingested a 
                                            
5 AR V.2 p. 45 Transcript  
6 AR V.2 p. 114 Transcript 
7 AR V.1 p. 6, Reasons for Judgment (Acquittal) para 19 
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bottle of pills and a bottle of liquor”.  The appellant testified about her involvement in that 

patient’s care throughout her shift.  She described, for example, that while she was “trying to 

support him and take his vitals”, the patient “had vomited on” her.  The appellant “was with him 

throughout the whole shift”.8  

15. At the end of her shift, the appellant “was very drained … uncomfortable … 

overwhelmed [and] … exhausted”; she “just started or was on [her] menstrual cycle”.  Rather 

than going to her aunt’s house where she would be alone, she decided to go to her boyfriend 

Rob’s house because she “just wanted some comfort”.9 

16. As the trial judge points out, the appellant had to travel through the intersection where the 

accident happened because she chose “the shortest route” to her boyfriend’s house.  She chose 

that route even though, “as a driver she avoided the intersection, preferring a route on Old 

Dewdney Trunk Road that was minutes longer”.  The appellant “had driven through the 

intersection … once or twice before” the day of the accident. 10 

ii. The moments before the accident: 

17. The trial judge summarized the appellant’s testimony of how the accent began to 

unfold:11 

[20]        As she drove to the intersection, Ms. Hecimovic says she saw a lane 
“open up”, which I take it to mean there were no cars in that lane, so she 
moved her vehicle into that lane. She said she believed it was a through lane. 
She says that just at that point she became overwhelmed with the events at 
work that day and began to cry. She says she did not speed up or slow down in 
that open lane and was travelling, she thinks, at about 80 kilometres per hour 
or perhaps 90 or possibly 100 kilometres per hour; she did not check her 
speedometer.  

In her testimony, the appellant explained that before moving into the right lane she “was 

thinking back to [her] shift at the hospital”.  She “was thinking about the family that [she] 

had to assist that evening and [she] was thinking about the boy and how sad he must have 

                                            
8 Ibid.  
9 AR V.2 p. 14, ll. 2-21 – Testimony of Appellant 
10 AR V.1 p. 6, Reasons for Judgment (Acquittal) para 22 
11 AR V.1 p. 6, Reasons for Judgment (Acquittal) para 20 
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been and how depressed he must have been to have done what he had done”.12  

18. The appellant testified that as she moved to the open lane, she “was on the verge of 

tearness [sic]”; she “was just really overwhelmed and fatigued”.  She then realized that “she 

could smell something” on her, and she saw her patient’s “vomit on her shirt” (she had changed 

her pants at work but not her shirt).  She “burst into tears”.  She was “trying to wipe [her] tears 

away and focus on the road”; at which point she “realized there was a red light and [she] was in 

the intersection”.13 

19. The trial judge described the appellant’s testimony about how the accident happened:14 

[21]        She did not observe the traffic advisory sign, which is the yellow 
rectangular sign above with flashing yellow lights ahead of the intersection to 
warn of a red light ahead, nor did she observe the right turn only sign to the 
right of the right lane. She says she only noticed the light was red when she 
was at or in the intersection. Before that she said she felt that the light was 
green. She says she then noticed the raised pedestrian island and swerved to 
avoid it. She lost control of her vehicle and the collision followed. 

 

iii. The accident unfolds: 

20. Four of the six civilians who testified gave estimates of the speed of the appellant’s car. 

Their estimates ranged from 80 to 120 kilometres per hour immediately before the 

accident.15 16 17.  The trial judge noted that the engineer who provided expert opinion evidence 

for the Crown “concluded that the range of [the appellant’s] speed was from 100 to 130 

kilometres per hour with a probable speed of 110 kilometres per hour”.  Taking into account the 

appellant’s entitlement to “the benefit of any doubt”, the trial judge said this about the engineer’s 

opinion: “I consider that at best his report can be taken as opinion evidence of a speed of 100 

                                            
12 AR V.2 p. 148, ll. 32-47 – Testimony of Appellant 
13 AR V.2 p. 149, ll. 9-33 – Testimony of Appellant 
14 AR V.1 p. 6, Reasons for Judgment (Acquittal) para 21 
15 AR V.1 p. 157, ll. 23-28, testimony of Shannon MacDonald 
16 AR V.2 p. 9, ll. 26-34, testimony of Chelsea Storrings 
17 AR V.2 p. 38, ll. 20-26, testimony of Ashley Devries 
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kilometres per hour”.18 

21. The trial judge “accept[ed]” the appellant evidence that “that she thought she was going 

at the speed limit of 80 kilometres an hour, but perhaps 90 or possibly 100 kilometres per 

hour”.19  

22. Five of the six civilians who testified were occupants of three eastbound vehicles that 

were either stopped at, or approaching the intersection just prior to the accident (it is not clear on 

the record whether there were other eastbound vehicles at the intersection, although all witnesses 

said the traffic was light). 

23. Duncan Buss, who was in the “slow lane eastbound” (adjacent to the right-turn lane) was 

the only civilian witnesses who testified about seeing the flashing lights on the overhead warning 

sign. The actual traffic light was “orange” when Mr. Buss began slowing down.  He was 

approximately “50, 60 metres” from the intersection, and “was in the process of slowing down 

for the red light, or the light at the intersection” when he first noticed the appellant’s car. Mr. 

Buss first saw the appellant’s car in his right side-view mirror; he then saw it enter the 

intersection and swerve to avoid the traffic island and collide with the Suzuki automobile.20 21  

24. The only other witness asked about the flashing warning sign was Shannon Bosse, the 

driver of the second or third vehicle from the intersection “in one of the two lanes to the left of 

the right lane”. When asked if she saw the overhead flashing light she responded: “I can’t be sure 

I noticed that”. 22 23  

25. Ms. Bosse agreed that it was “fractions of a second between … stopping as the light had 

just turned red, and then noticing” the appellant’s car entering the intersection. 24 

26. As noted above, on entering the intersection the appellant lost control when she swerved 

                                            
18 AR V.1 p. 5, Reasons for Judgment (Acquittal) para 17 
19 AR V.1 p. 13, Reasons for Judgment (Acquittal) para 43 
20 AR V.1 p. 135, ll. 23-30, testimony of Duncan Buss 
21 AR V.1 p. 146, ll. 5-24, testimony of Duncan Buss 
22 AR V.2 p.  21, ll. 18-45, testimony of Shannon Bosse 
23 AR V.2 p.  28, ll. 3-14, testimony of Shannon Bosse 
24 AR V.2 p.  27, ll. 1-14, testimony of Shannon Bosse 
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to avoid the traffic island and the collision followed. 

 

3. Submissions of Counsel at trial: 

i. Defence: 

27. Defence counsel began his submissions by acknowledging that the crown had proved the 

actus reus of the offence; counsel acknowledged that the appellant’s driving was objectively 

dangerous.  Defence counsel then pointed out that the “real issue in this case” was mens rea. 

Defence counsel went onto frame his argument on the question of mens rea by reference to the 

opening submissions of crown counsel.  Defence counsel pointed out that, in her opening 

statement, crown counsel had offered this summary of the case she would present:25 

… So in short, the Crown submits that the evidence will demonstrate the 
actions were not a momentary lapse of attention nor carelessness or mere 
inattention; rather running a red light through a controlled intersection in a 
designated right-turn-only lane at a speed excessive for that condition and 
area.  This intentional risk-taking behaviour on the totality of the evidence 
amounts to dangerous driving …   

28. At the risk of oversimplification, defence counsel’s submissions on mens rea emphasized 

these points:  

a) the evidence did not support the crown’s theory that the appellant engaged in 

“intentional risk-taking behavior”, 

b) The events surrounding the accident unfolded extremely quickly, and there was no 

suggestion of any poor driving by the appellant before the accident,  

c) Because of the lingering smell of vomit on her clothing and the stress of a 

particularly trying shift at work, the appellant “had by all appearances an 

emotional breakdown” in the moments before the collision, 26 and 

d) The appellant’s stated belief that the right-turn lane was actually a through lane 

                                            
25 AR V.1 p. 50, ll. 39-47, Crown counsel’s opening statement 
26 AR V.2 p.  190, Defence closing submissions 
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was a reasonably held, honest but mistaken belief.27 

ii. Crown: 

29. Crown counsel began her submissions by acknowledging defence counsel’s concessions 

that the actus reus of the offence had been proved.  Turning to mens rea, Crown counsel argued 

that “although the events were relatively brief, they reflected driving decisions”28.  Crown 

counsel then set out her overarching argument; that the appellant made “driving decisions that 

were a marked departure from the standard of care which a reasonably prudent driver would 

have exercised in those same circumstances”.29 Crown counsel suggested that the appellant 

made these “deliberate decisions”:30 

a) “She chose to get into a designated right-turn-only lane when it was signed for that 

purpose.”   

b) “She chose to proceed through an intersection on well-lit red light intersection”,  

and 

c)  “… she chose to do that at a speed that was clearly excessive for those 

conditions.” 

Importantly, Crown counsel acknowledged that “any of those acts perhaps in isolation 

might be akin to a careless … type situation”. 31  

30. Crown counsel referred to the notion that the appellant made “deliberate decisions” and 

“choices” at least a dozen times in her closing submissions.   

31. In the course of addressing her principal theory, crown counsel turned to the question of 

the appellant’s credibility and it was in that context that crown counsel postulated an alternate 

theory of liability.  The crown suggested that, even if the judge accepted the appellant’s 

evidence, it was still possible to convict her on the basis of the suggestion that her evidence 

                                            
27  AR V.2 pp. 198-199, Defence closing submissions 
28 AR V.3 p.1, ll. 39-42, Crown counsel’s closing submissions 
29 Ibid. 
30 AR V.3 p. 31, ll. 20-36, Crown counsel’s closing submissions 
31 AR V.3 p. 31, ll. 37-39, Crown counsel’s closing submissions 



- 10 - 

 
revealed a lack of the necessary care.  Crown counsel made these arguments:32 

However, even if you are to accept her evidence, let's think about what we're 
left with. 

She says she's fatigued, tired, overwhelmed, but she's still driving.  She enters 
into this  open lane, as she describes it, although later doesn't know why.  And 
it's certainly contrary to the ultimate direction that she's heading.  If we're to 
accept that she's not familiar with the roadway, why is she going at the speed 
she's going?  She concedes ultimately, could have been 80, could have been 
90, could have been 100 kilometres per hour.  And there's no braking prior to 
the intersection. 

And what's most significant, as I indicated, at the end of the day she says 
about the intersection light, I didn't see the light or even know what the 
intersection light was before entering. … 

• • • 

And what I point to in terms of the mens rea on that [para 37 of the Court’s 
decision in Hundal33] is her evidence.  She says -- and this is despite all the 
cues that are around her:  bear in mind the traffic advisory, bear in mind the 
right-turn arrow, bear in mind the three red lights, bear in mind all those cars 
that are stopped for a red light.  Despite all those cues, she doesn't see the 
traffic -- or she can't say anything about the traffic advisory.  She can't say 
anything about the stopped cars.  She can't say anything about the lights.  She 
can't say anything about the right-turn arrow.  And at the end of the day she 
cannot sit back, as it says in Beatty, and just say she wasn't thinking about the 
driving, the manner of driving at the time of the accident.  Those are all cues 
that are there to be seen.  She has no explanation for why she hasn't seen any 
of them, and continues through in the fashion that she does.  

32. Crown counsel did not address defence counsel’s submissions that the appellant had an 

honest but mistaken belief that the right-turn lane was actually a through lane. 

4. Reasons for Judgment:  

33. The oral reasons were delivered the day after counsel’s closing submissions.  The reasons 

begin with an introduction in which the judge describes the accident, the relevant criminal code 

provisions, and a brief summary of “the nature of the offence of dangerous driving causing 

death” as established by this Court in R. v. Roy34.  The Introduction is followed by 14 

paragraphs in which the judge summarizes some of the evidence.  The reasons then set out a 
                                            
32 AR V.3 p.29, ll. 41-47; 30, ll. 1-11, 42-47; 31, ll. 1-13 , Crown counsel’s closing submissions 
33 R. v. Hundal [1993] 1 SCR 867  
34 R. v. Roy [2012] 2 SCR 60 
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summary of the position of the parties, followed by what the trial judge referred to as an 

“extensive” review of Roy.  The reasons also include a review of the definition of “reasonable 

doubt” as set out in R. v. Lifchus35.  The reasons then turn to an “analysis” of the case. 

34. The trial judge begins her analysis by setting out the “Crown’s theory” about why the 

appellant acted as she did:36  

[34] The Crown's theory is that Ms. Hecimovic wanted to get ahead of a line 
of traffic stopped on Lougheed Highway at the red light at Harris Road and 
get to the other side of the intersection before those other vehicles. The Crown 
suggests that Ms. Hecimovic was in a hurry to get to her boyfriend's house 
and she wanted to get ahead because after the intersection she would have to 
get to the far left lane to turn left at the next intersection. 

The trial judge rejects the crown’s theory on the basis that it “is not supported by the 

evidence”:  there was no evidence of poor driving on the appellant’s part before the 

intersection, and the judge “believe[d] the accused when she said she was not in a 

hurry”37.   

35. Having rejected what amounted to the crown’s suggested motive for the appellant’s 

deliberate actions, the judge turned to an assessment of the three alleged “deliberate decisions” 

identified by the crown. The judge addressed each in turn.  

36. Dealing first with “the move to the right lane”, the judge said this:38 

[39]   Addressing first the move to the right lane, there is no doubt that the 
accused moved into that lane and did so deliberately, but was that a marked 
departure from the norm? I accept that the accused was unfamiliar as a driver 
with that intersection. I accept that at the point where the right lane opens, 300 
metres from the intersection, there is no marking that it ends or that it is a 
right turn only lane. I accept the accused's evidence that she believed it was a 
through lane. The accused did not see the signs indicating that the right lane 
must turn right. The accused first appreciated that the right lane ended when 
she observed the raised pedestrian island on the opposite side of the 
intersection, which was too late. The move to the right turn only lane was 
dangerous, but I cannot find it was a marked departure from the norm. It was 
an error, but not a deliberate attempt to get ahead of the other traffic. 

                                            
35 R. v. Lifchus [1997] 3 SCR 320 
36 AR V.1 p. 12, Reasons for Judgment (Acquittal) para 34 
37 AR V.1 p. 12, Reasons for Judgment (Acquittal) paras 34-38 
38 AR V.1 p. 13, Reasons for Judgment (Acquittal) para 39 
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37. Turning next to “the accused traveling through a red light”, the judge said this:39 

[41]        While the accused went through the red light, I cannot find that she -- 
in the Crown's words -- “jumped the light” or “ran the red”. There is no 
evidence that she sped up to do so. Going through a red light is dangerous, but 
it happens. People misperceive lights; it is not a marked departure from the 
norm. I accept the accused's evidence that she did not observe the light to be 
red until she was just at or in the intersection.  

38. Finally, the judge considered the appellant speed:40 

[43]        The accused said that she thought she was going at the speed limit of 
80 kilometres an hour, but perhaps 90 or possibly 100 kilometres per hour. I 
accept that evidence. It is not contradicted by the witnesses who were stopped 
at the red light at Harris Road, who had varying estimates of speed, or by the 
expert evidence of Sergeant Jewers or Harvey West, but moving to the point I 
find that it is not a marked departure from the norm. People drive faster than 
the speed limit on that flat and straight part of the Lougheed Highway that was 
lightly travelled that night.  

39. The judge went on to note the crown argument that it was necessary to “look at the 

totality of the evidence, the combination of travelling in the right turn only lane, going through a 

red light and excessive speed” when addressing the question of mens rea.  The judge came to this 

conclusion:41 

[48]        Here, there were a series of acts and each compounded the other, but 
I have not found that any of the acts separately constituted a marked departure 
from the norm. When considered together, I find that they do not establish the 
mens rea element of the defence. These three acts were part of a momentary 
error and even together they do not show a marked departure from the norm or 
something other than simple carelessness.  

40. In the result, the trial judge found that “the crown has not met the heavy onus required” to 

support a conviction. 

5. British Columbia Court of Appeal: 

i. Majority: 

41. After setting out some of the relevant evidence and legal principles, the majority began 

                                            
39 AR V.1 p. 13, Reasons for Judgment (Acquittal) para 41 
40 AR V.1 p. 13, Reasons for Judgment (Acquittal) para 43 
41 AR V.1 p. 15, Reasons for Judgment (Acquittal) para 48 
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its analysis with this observation:42 

[64]        After rejecting the principal theory of guilt, at para. 38, the trial 
judge noted that doing so did not end the analysis, as she still had to consider 
the evidence with respect to the constituent elements of the offence. She 
clearly appreciated the necessity of considering whether the Crown could 
establish criminal blameworthiness arising from a lack of care. … 

42. The majority then pointed out that in her analysis following the rejection of the crown’s 

“principal theory of guilt”, the trial judge:43 

[65] … examined what is referred to in the reasons as ‘the deliberateness of 
the totality of the accused’s actions’, but only expressly considered the three 
acts relied upon by the Crown to support its principal theory: …”.   

At paragraph 69, the majority observes that:44 

[69]        In relation to each factor, the conclusion appears to hinge upon 
acceptance of the respondent’s testimony. … 

The majority went on in paragraphs 69 and 70 to suggest that by focusing on the 

appellant’s testimony the trial judge misapplied the modified objective test.  The majority 

ultimately concluded that “trial judge erred by applying a subjective standard when she 

considered whether these acts in isolation established the requisite mens rea.” 

43. The majority nevertheless went on to recognize that in paragraph 48 of her reasons the 

trial judge did go on to expressly apply the modified objective test.  The majority found, 

however, that the trial judge applied the test “only in relation to the three acts, individually and 

collectively, that were said by the Crown to evince intentional conduct.” The majority pointed 

out that those three acts did “not constitute the whole of the crown case against the respondent”; 

and the majority pointed out in paragraphs 72 and 73 of their reasons that the trial judge’s 

analysis suffered from these shortcomings: 

a) “The judgment contains no express consideration of the respondent’s failure to pay 

attention to the surrounding traffic, the warning signs and signals and the presence 

of an intersection.”; 

                                            
42 AR V.1 p. 34, Reasons for Judgment (BCCA majority – per Justice Willcock) para 64 
43 AR V.1 p. 34, Reasons for Judgment (BCCA majority – per Justice Willcock) para 65 
44 AR V.1 p. 35, Reasons for Judgment (BCCA majority – per Justice Willcock) para 69 
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b) “There is no consideration of whether this driver, whose conduct was objectively 

dangerous, was thinking of her manner of driving as she approached the scene of 

the accident.”;  

c) “There is no express description of when the respondent became overwhelmed by 

events and started to cry.”; And 

d) [there was an] absence of any explicit consideration of the respondent’s failure to 

earlier recognize that she was approaching traffic at a controlled intersection and a 

red light”.  

In the result, the majority concluded that, in light of these failings, the trial judge’s 

“analysis was improperly limited”.  More particularly, the majority held that 

“[e]xamining only those acts said to evince intent to drive dangerously in effect resulted 

in the application of a subjective standard”.45   

44. The majority did not give any consideration to the limited scope of Appellate review on a 

crown appeal against acquittal.  In fact, in allowing the appeal and ordering a new trial, the 

majority held that the trial judge’s error “amounted to an error of law pursuant to s. 686(1)(a)(ii) 

of the Criminal Code.” 46  The obvious problem is that this provision applies to appeals against 

convictions. 

ii. Dissent: 

45. Justice Tysoe was of the view that the trial judge did not limit her analysis to only “a 

subjective test”.  He was of the view that the structure of the reasons of the trial judge revealed 

that in paragraph 38 the judge applied a subjective test, but she went on in paragraph 48 to 

“express her conclusions in terms of the modified objective test”47. 

46. Dealing specifically with the suggestion that the trial judge failed to consider certain 

pieces of evidence, Justice Tysoe held at paragraph 36 of his reasons that “while it would have 

been preferable” for the trial judge to specifically refer to the evidence, he was not convinced 

that “the judge failed to apply the modified objective test”.  Justice Tysoe pointed out that in her 
                                            
45 AR V.1 p. 35, Reasons for Judgment (BCCA majority – per Justice Willcock) para 66 
46 AR V.1 p. 37, Reasons for Judgment (BCCA majority – per Justice Willcock) para 74 
47 AR V.1 p. 24, Reasons for Judgment (BCCA dissent – Justice Tysoe) para 25 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec686subsec1_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
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review of the evidence, the trial judge referred to “the respondent’s failure to see the signs and 

her failure to see the red lights until she was just at or in the intersection”48. 

47. In the result, Justice Tysoe found that, “[i]n the absence of legal error, deference must be 

given to the trial judge, who heard the testimony of the witnesses and was not convinced of the 

respondent’s guilt beyond a reasonable doubt”. 49  

 
PART II - QUESTION IN ISSUE 
 

A. Whether the learned trial judge erred in law by failing to apply the correct modified 

objective test for the mens rea of dangerous driving, and instead applied a subjective test. 

 
 
PART III  - STATEMENT OF ARGUMENT 
 
OVERVIEW 
48. The appellant’s submits that, considered in their entirety, the trial judge’s oral reasons 

properly considered all of the evidence, and all of the relevant legal principles; they were focused 

on, and responsive to the submissions of counsel.  More particularly, the reasons considered both 

theories of criminal liability advanced by the crown.  The reasons explain why the trial judge 

decided the case as she did, and they permit of “meaningful appellate review”.  By failing to 

consider the reasons in their entirety, the majority of the court of appeal for British Columbia 

wrongly concluded that the trial judge applied only a subjective test. 

49. The appellant further submits that by finding the trial judge erred in failing to give 

“express consideration” to certain pieces of evidence in her application of the modified objective 

test for dangerous driving, the majority in the British Columbia Court of Appeal exceeded its 

appellate jurisdiction on a crown appeal against acquittal.  While the trial judge had an obligation 

to “consider all of the evidence in relation to the ultimate issue”, she had no obligation to 

expressly “deal with each piece of evidence or record each piece of evidence and… her 

assessment of it”; moreover, the failure of the trial judge “to record the fact” that she considered 

                                            
48 AR V.1 p. 27, Reasons for Judgment (BCCA dissent – Justice Tysoe) paras 36-38 
49 AR V.1 p. 28, Reasons for Judgment (BCCA dissent – Justice Tysoe) para 41 
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all the evidence “is not proper basis” for concluding otherwise - per Justice Sopinka in R. v. 

Morin.50  

 
ANALYSIS 
 

1.  The trial judge correctly considered subjective intent: 

i.  A Functional Approach to Assessing Reasons for Judgment: 

50. This Court has repeatedly stressed that appellate courts are to apply a functional approach 

when considering reasons.  Most recently, for example, Justice Karakatsanis said this in R. v. 

Vuradin:51 

[12]                          Ultimately, appellate courts considering the sufficiency of 
reasons “should read them as a whole, in the context of the evidence, the 
arguments and the trial, with an appreciation of the purposes or functions for 
which they are delivered”: R.E.M., at para. 16.  These purposes “are fulfilled 
if the reasons, read in context, show why the judge decided as he or she did” 
(para. 17). 

To similar effect are the comments of Justice Charron in R. v. Dinardo:52 

[25] Sheppard instructs appeal courts to adopt a functional approach to 
reviewing the sufficiency of reasons (para. 55).  The inquiry should not be 
conducted in the abstract, but should be directed at whether the reasons 
respond to the case’s live issues, having regard to the evidence as a whole 
and the submissions of counsel (R. v. D. (J.J.R.) (2006), 2006 CanLII 40088 
(ON CA), 215 C.C.C. (3d) … (emphasis added)  

51. In R. v. Sheppard,53 this Court noted that one important function of reasons is to ensure 

that the parties have access to “meaningful appellate review” (Sheppard, at para. 25).  

Importantly, in R. v. Walker,54 the Court also emphasized that, because the parties do not have 

equal access to appellate review in the criminal law context, “the content of the reasons 

necessary to give full effect to the right of appeal is governed by the different issues to which the 

                                            
50 R. v. Morin, [1988] 2 S.C.R. 345 [Appellant’s Book of Authorities (“ABA”) Tab 4] 
51 R. v. Vuradin, [2013] 2 SCR 639 [ABA Tab 6] 
52 R. v. Dinardo, [2008] 1 SCR 788 [ABA Tab 2] 
53 R. v. Sheppard, [2002] 1 SCR 869 [ABA Tab 5] 
54 R. v. Walker, [2008] 2 SCR 245 [ABA Tab 7] 

http://www.canlii.org/en/on/onca/doc/2006/2006canlii40088/2006canlii40088.html
http://www.canlii.org/en/on/onca/doc/2006/2006canlii40088/2006canlii40088.html
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reasons are directed on an acquittal (perhaps no more than the basis of a reasonable doubt) and a 

conviction (factual findings showing the pathway to conviction, explaining why significant 

elements of the evidence are accepted, rejected or fail to raise a reasonable doubt).” (Walker at 

para 2, italics Justice Binnie’s).  

 

ii. The Live Issues at Trial: 

52. The appellant conceded the actus reus of the offence; her driving was objectively 

dangerous. That left mens rea as the principal remaining live issue.    

53. The first point to emphasize about the mens rea for dangerous driving is that, as it did in 

this case, it is open to the crown to attempt to prove mens rea through either of two routes: 

through proof of subjective intent, or by application of the modified objective test – Roy at para 

38.  As Justice Fish noted in his concurring judgment in R. v. Beatty,55 where the crown 

demonstrates “that the accused drove in a deliberately dangerous manner… it will be unnecessary 

to establish, in addition, that the nature or degree of the appellant’s conduct represents a marked 

departure from the conduct of a reasonable person in similar circumstances” (Beatty at para 86).   

54. The second point to emphasize about the mens rea for dangerous driving is that while the 

modified objective test is obviously an objective test, it nevertheless allows for exculpatory 

defences that take into account the mental state of the accused.   

55. In her reasons in in Beatty, Justice Charon noted that “a reasonably held mistake of fact 

may provide a complete defence if, based on the accused’s reasonable perception of the facts, the 

conduct measured up to the requisite standard of care” (para 38). Justice Charon also noted that 

the mental state of an accused will be relevant where the evidence establishes “incapacity to 

appreciate the risk or incapacity to avoid creating it” (para 40).   

56. In the instant case, both defences were live issues. The appellant argued that she was 

incapacitated by “an emotional breakdown”, and she argued that her belief that the right-turn 

lane was a through lane was a reasonably held mistake of fact. 

 

                                            
55 R. v. Beatty, [2008] 1 SCR 49 [ABA Tab 1] 
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iii. The Error Found by the British Columbia Court of Appeal: 

57. As is evident from paragraph 70 of the reasons of Justice Willcock, the point that 

troubled the majority was that the trial judge “appl[ied] a subjective standard when she 

considered whether [the three acts identified by the crown] in isolation established the requisite 

mens rea.” There is no doubt that the trial judge did apply a subjective standard as suggested by 

Justice Willcock.  There is equally no doubt, however, that that is exactly what the judge was 

asked to do by the crown; it was the main live issue at trial.  

58. The crown’s opening statement ended with this submission:56 

… So in short, the Crown submits that the evidence will demonstrate the 
actions were not a momentary lapse of attention nor carelessness or mere 
inattention; rather running a red light through a controlled intersection in a 
designated right-turn-only lane at a speed excessive for that condition and 
area.  This intentional risk-taking behaviour on the totality of the evidence 
amounts to dangerous driving …  

59. The appellant testified in response to the crown’s case, and her evidence focused on 

demonstrating that her objectively dangerous driving was not deliberate.  Her evidence was 

aimed at demonstrating that the driving was, instead, the result of: a momentary lapse of 

attention, emotional distress and mistake of fact.  

60. Defence counsel began his closing submissions by referring to the above quoted passage 

from the crown’s opening statement, and he framed his argument around the theory of liability 

set out in that passage.  Defence counsel argued that the appellant’s driving was not deliberately 

dangerous, it was, at most, careless driving that was the product of a momentary lapse of 

attention and he argued the defences of incapacity and mistake of fact. 

61. In her closing submissions, crown counsel repeatedly emphasized her argument that the 

appellant’s driving was not simply the result of a momentary lapse of attention.  Crown counsel 

repeatedly emphasized her argument that the appellant’s driving represented a series of 

deliberate choices.  The crown’s overarching theory is well represented by these comments from 

crown counsel’s closing submissions:57 

                                            
56 AR V.1 p. 50, ll. 39-47, Crown counsel’s opening statement 
57 AR V.3 p. 23, ll. 32-42, Crown counsel’s closing submissions 
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… But our case is a series of decisions.  She's chosen to move into a right-
turn-only lane.  She's made that decision.  She's decided because the other 
lanes are blocked, that she wants to get around the stopped traffic.  She doesn't 
slow down whatsoever when she enters the intersection on a solid red light in 
a lane that doesn't continue.  So those are decisions that she has made.  It's not 
a single act, but rather decision-making on her part that has resulted in the 
tragic consequences. …  

62. In her reasons, the trial judge summarized or paraphrased the crown’s position this 

way:58 

[34]        The Crown's theory is that Ms. Hecimovic wanted to get ahead of a 
line of traffic stopped on Lougheed Highway at the red light at Harris Road 
and get to the other side of the intersection before those other vehicles. The 
Crown suggests that Ms. Hecimovic was in a hurry to get to her boyfriend's 
house and she wanted to get ahead because after the intersection she would 
have to get to the far left lane to turn left at the next intersection. 

The appellant submits that while the trial judge has accurately summarized the crown’s 

“theory”, it would be more accurate to say that this represents the crown’s theory as to 

the appellant’s motive for the decisions she made.  In other words, the crown argued that 

because she “was in a hurry to get to her boyfriend’s”, the appellant made a series of 

deliberate, yet dangerous, driving decisions. 

63. In paragraphs 35 through 37 of her reasons, the trial judge sets out the evidence she relies 

on in arriving at the conclusion, expressed in paragraph 38, that “the crown’s theory is not 

supported by the evidence”.  Importantly, the trial judge goes on in paragraph 38 to note that 

“that is not the end of the analysis. The theory is just that; it is a theory. It does not address the 

elements of the offence”.  The trial judge then goes on in paragraphs 39 through 44 of her 

judgement to address the crown’s actual theory of criminal liability – that the appellant made 

three deliberate driving decisions.  As will be seen below, in analyzing the crown’s theory of 

criminal liability as she does, the trial judge addresses both the subjective test and the modified 

objective test.   

64. At paragraph 64 in his reasons on behalf of the majority, Justice Willcock viewed the 

conclusions expressed by the trial judge in paragraph 38 of her reasons as a “rejecti[on] [of] the 

principal theory of guilt”.  In the balance of paragraphs 64, and in paragraphs 65 through 70 of 

                                            
58 AR V.1 p. 12, Reasons for Judgment (Acquittal) para 34 
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his reasons, Justice Willcock reviews the trial judge’s consideration of the three driving decisions 

at issue and he arrives at his ultimate conclusion, expressed in paragraph 70, that “the trial judge 

erred by applying a subjective standard when she considered whether these acts in isolation 

established the requisite mens rea.”59 

65. The appellant submits that Justice Willcock’s conclusion that the trial judge erred by 

applying a subjective test to the three driving decisions is the product of a simple 

misunderstanding about the structure of the reasons of the trial judge.  Justice Willcock failed to 

appreciate that the trial judge approached the issue in two stages; first, she set out and rejected 

the “crown’s theory” of motive, (para 38) and, having done that, she next addressed the “crown’s 

theory” of criminal liability – ie subjective intent (paras 39-44).  When the structure is kept in 

mind, it is indeed apparent that the trial judge did apply a subjective test, but that is exactly what 

she was asked to do and intended to do. 

66. In the language of cases such as Dinardo, and Sheppard, a functional analysis reveals 

that, rather than being an error, the application of a subjective test in paragraphs 39 through 44 of 

the trial judge’s reasons “respon[ed] to the case’s live issues, having regard to the evidence as a 

whole and the submissions of counsel” (Dinardo at para 25). 

 

2.  The Trial Judge did not apply only a Subjective Test: 

i. Introduction: 

67. The issue on appeal in this case is “whether the learned trial judge erred in law by failing 

to apply the correct modified objective test for the mens rea of dangerous driving, and instead 

applied a subjective test.” While there is no doubt that the trial judge did apply a subjective test, 

a functional analysis of her reasons revealed that she also correctly applied the modified 

objective test. 

68. Even though the crown’s principal theory of criminal liability was that a conviction could 

be based on the appellant’s deliberate driving decisions, it was open to the crown to also seek a 

conviction on an application of the modified objective test.  The crown did seek a conviction on 

                                            
59 AR V.1 p. 34-35, Reasons for Judgment (BCCA majority – per Justice Willcock) paras 64-70 
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that basis by suggesting that even if the appellant’s testimony was believed, her evidence 

revealed the necessary lack of care to support a conviction. 

69. It will be recalled that crown made this argument:60 

And what I point to in terms of the mens rea on that [para 37 of the Court’s 
decision in Hundal] is her evidence.  She says -- and this is despite all the 
cues that are around her:  bear in mind the traffic advisory, bear in mind the 
right-turn arrow, bear in mind the three red lights, bear in mind all those cars 
that are stopped for a red light.  Despite all those cues, she doesn't see the 
traffic -- or she can't say anything about the traffic advisory.  She can't say 
anything about the stopped cars.  She can't say anything about the lights.  She 
can't say anything about the right-turn arrow.  And at the end of the day she 
cannot sit back, as it says in Beatty, and just say she wasn't thinking about the 
driving, the manner of driving at the time of the accident.  Those are all cues 
that are there to be seen.  She has no explanation for why she hasn't seen any 
of them, and continues through in the fashion that she does.  

70. The trial judge does not specifically refer to these submissions in her reasons.  As justice 

Tysoe points out in his dissent, however, “the fact the judge referred only to the Crown’s primary 

theory when setting out the parties’ position is not surprising.  The vast majority of the 

submissions made by Crown counsel related to the primary theory.  The submissions by Crown 

counsel to the effect that the respondent could be convicted on her own evidence were very 

brief.”61  

71. As justice Tysoe goes on to note in paragraph 32 of his reasons, the omission of the 

crown’s secondary theory from the trial judge’s summary of the party’s position is not the real 

question; “the real question is whether the judge considered subjective intent only”.  The 

appellant submits that a functional analysis of the reasons reveals that the trial judge indeed 

applied the modified objective test. 

ii. The Trial Judge Applied the Modified Objective Test: 

72. A functional analysis reveals that the trial judge applied the modified objective test in two 

ways.  First, she applied the test to each of the three “deliberate decisions” identified by the 

crown.  As will be seen, the trial judge applied both the subjective test and the modified 

objective test concurrently to each of the three driving decisions identified by the crown.  In 

                                            
60 AR V.3 p. 30, ll. 42-47; 31, ll. 1-13 , Crown counsel’s closing submissions 
61 AR V.1 p. 26, Reasons for Judgment (BCCA dissent – Justice Tysoe) para 32 
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addition to applying the modified objective test individually to each driving decision, the trial 

judge applied the test collectively to all of the evidence. 

73. The trial judge’s application of the modified objective test to the individual driving 

decisions is found in paragraphs 39 through 44 of her reasons. 

74. In paragraph 39 of her reasons, the trial judge addressed “first the move to the right lane”.  

She says this: 

[39] … there is no doubt that the accused moved into that lane and did so 
deliberately, but was that a marked departure from the norm? I accept that the 
accused was unfamiliar as a driver with that intersection. I accept that at the 
point where the right lane opens, 300 metres from the intersection, there is no 
marking that it ends or that it is a right turn only lane. I accept the accused's 
evidence that she believed it was a through lane. The accused did not see the 
signs indicating that the right lane must turn right. The accused first 
appreciated that the right lane ended when she observed the raised pedestrian 
island on the opposite side of the intersection, which was too late. The move 
to the right turn only lane was dangerous, but I cannot find it was a marked 
departure from the norm. It was an error, but not a deliberate attempt to get 
ahead of the other traffic. 

There are two key findings to take from paragraph 39 of the reasons: 

a) While the move to the right lane was done “deliberately” in the sense that it was a 

choice, it was “not a deliberate attempt get ahead of the other traffic”.  In other 

words, on an application of the subjective test, it was not a deliberately dangerous 

driving decision; and 

b) While “the move to the right turn only lane was dangerous”, on an application of 

the modified objective test, it was not “a marked departure from the norm.  It was 

an error”.  In the words of Justice Charon in Beatty, the move was the product of 

“a reasonably held mistake of fact”, and “on the accused’s reasonable perception 

of the facts, the conduct measured up to the requisite standard of care” (Beatty at 

para 38). It will be recalled that defence counsel had argued that the trial judge 

should come to exactly that conclusion. 

75. In paragraph 41 of her reasons, the trial judge addressed “the accused traveling through a 

red light”.  She said this: 
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[41]        While the accused went through the red light, I cannot find that she -- 
in the Crown's words -- “jumped the light” or “ran the red”. There is no 
evidence that she sped up to do so. Going through a red light is dangerous, but 
it happens. People misperceive lights; it is not a marked departure from the 
norm. I accept the accused's evidence that she did not observe the light to be 
red until she was just at or in the intersection.  

Again, there are two key findings to take from paragraph 41: 

a) While the accused “went through a red light”; on an application of the subjective 

test, it was not a deliberate decision to “jump the light” or “run the red”; and 

b) On an application of the modified objective test, “going through a red light is 

dangerous”, but “it is not a marked departure from the norm”. 

76. Finally, in paragraph 43 of her reasons, the trial judge addresses the appellant’s speed.  

She says this: 

[43]        The accused said that she thought she was going at the speed limit of 
80 kilometres an hour, but perhaps 90 or possibly 100 kilometres per hour. I 
accept that evidence. It is not contradicted by the witnesses who were stopped 
at the red light at Harris Road, who had varying estimates of speed, or by the 
expert evidence of Sergeant Jewers or Harvey West, but moving to the point I 
find that it is not a marked departure from the norm. People drive faster than 
the speed limit on that flat and straight part of the Lougheed Highway that was 
lightly travelled that night.  

Once again, there are two key findings to take from paragraph 43: 

a) On an application of the subjective test, the trial judge “accepts” the evidence of 

the appellant to the effect that she was not deliberately speeding; and 

b) On application of the modified objective test, in all of the circumstances revealed 

by the evidence, the appellant’s speed was “not a marked departure from the 

norm”. 

77. In addition to considering the three driving decisions individually, the trial considered 

them collectively. She did so in response to a specific argument of the crown to the effect that 

the trial judge: “must look at the totality of the evidence, the combination of travelling in the 

right turn only lane, going through a red light and excessive speed in order to consider whether it 

has established the elements of the offence, particularly the mens rea, beyond a reasonable 
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doubt.” 62 

78. In response to that argument, the trial judge said this: 

[48]        Here, there were a series of acts and each compounded the other, but 
I have not found that any of the acts separately constituted a marked departure 
from the norm. When considered together, I find that they do not establish the 
mens rea element of the defence. These three acts were part of a momentary 
error and even together they do not show a marked departure from the norm or 
something other than simple carelessness.  

The first point to note about this passage is that the trial judge specifically notes that she 

had already considered the three acts “separately” and she had “not found that any of the 

acts separately constituted a marked departure from the norm”. The second point to note 

about this passage is that, when the three acts were “considered together”, the trial judge 

found that “even together they do not show a marked departure from the norm or 

something other than simple carelessness”. The end result is an inescapable conclusion 

that, in addition to applying a subjective test, the trial judge did apply the correct 

modified objective test. 

79. In his reasons for the majority, Justice Willcock acknowledges that para 48 of the trial 

judge’s reasons do include a “conclusion … expressed in the shorthand version of the modified 

objective test as described in para. 28 of Roy”. Justice Willcock nevertheless finds that the trial 

judge erred in her application of the test. 

 

iii. The Error Identified by the Majority: 

80. The error identified by Justice Willcock reduces to a complaint that, because the trial 

judge’s reasons failed to “expressly consider” several discrete pieces of evidence in her 

application of the modified objective test, it can be concluded that she failed to consider “all the 

relevant evidence” (paras. 72-7). Justice Willcock’s specific findings were these:  

a) “…The judgment contains no express consideration of the respondent’s failure to 

pay attention to the surrounding traffic, the warning signs and signals and the 

presence of an intersection.(para 72)…”; 

                                            
62 AR V.1 p. 14, Reasons for Judgment (Acquittal) para 44 
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b) “…There is no consideration of whether this driver, whose conduct was 

objectively dangerous, was thinking of her manner of driving as she approached 

the scene of the accident.(para 72)…”;   

c) “…There is no express description of when the respondent became overwhelmed 

by events and started to cry. (para 73)…”; and 

d) “…[there was an] absence of any explicit consideration of the respondent’s failure 

to earlier recognize that she was approaching traffic at a controlled intersection 

and a red light reflects the limited consideration of the respondent’s conduct (para 

73)…”.  

Justice Willcock’s view of the significance of these shortcomings is found in paragraph 

73 of his reasons where he notes that the absence of a particular “explicit consideration… 

reflects the limited consideration of the respondent’s conduct”. 

81. The appellant submits that the British Columbia Court of Appeal exceeded its Appellate 

jurisdiction on a crown appeal against acquittal when it allowed the appeal on the basis that the 

trial judge failed to expressly consider certain pieces of evidence.  When the reasons of the trial 

judge are read as a whole and subjected to a functional analysis, it is readily apparent that she 

was well aware of and properly considered all of the evidence.  Her treatment of the evidence did 

not engage any errors of law that would have permitted appellate intervention. 

 

3.  The Scope of Appellate Review on a Crown Appeal against Acquittal: 

82. The crown’s right of appeal against acquittal is provided for in s.676(1) of the Criminal 

Code R.S.C. 1985, C. c-46: 

676. (1)  The Attorney General or counsel instructed by him for the purpose 
may appeal to the court of appeal 

(a)      against a judgment or verdict of acquittal or a verdict of not 
criminally responsible on account of mental disorder of a trial 
court in proceedings by indictment on any ground of appeal that 
involves a question of law alone; 

As noted earlier, the majority in the British Columbia Court of Appeal did not rely on this 

provision in allowing the appeal.  Instead, the majority held that the trial judge’s error 
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“amounted to an error of law pursuant to s. 686(1)(a)(ii) of the Criminal Code.” -  a 

provision that applies to appeals against convictions. 

 

4.  When does the Assessment of Evidence Become a Question of Law: 

83. In R. v. J.M.H.,63 Justice Cromwell addressed the “the vexed question of what 

constitutes, for jurisdictional purposes, an error of law alone” on a crown appeal against 

acquittal.  Justice Cromwell noted that “the jurisprudence currently recognizes four such 

situations” (J.M.H.  at para 24).  The only recognized “situation” that might have any application 

in the instant case is the fourth, which Justice Cromwell addressed this way: 

(4)   The Trial Judge’s Failure to Consider All of the Evidence in Relation to 
the Ultimate Issue of Guilt or Innocence Is an Error of Law 

[31]                          This was Sopinka J.’s last category in Morin64 (pp. 295-
96).  The underlying legal principle is set out in another decision called R. v. 
Morin, 1988 CanLII 8 (SCC), [1988] 2 S.C.R. 345.   The principle is that it 
is an error of law to subject individual pieces of evidence to the standard 
of proof beyond a reasonable doubt; the evidence must be looked at as a 
whole: see, e.g., B. (G.), at pp. 75-77 and 79.  However, Sopinka J. sounded 
an important warning about how this error may be identified.  It is a 
misapplication of the Morin principle to apply it whenever a trial judge 
fails to deal with each piece of evidence or record each piece of evidence 
and his or her assessment of it. As noted in Morin (1992), at p. 296, “A trial 
judge must consider all of the evidence in relation to the ultimate issue 
but unless the reasons demonstrate that this was not done, the failure to 
record the fact of it having been done is not a proper basis for concluding 
that there was an error of law in this respect.” This was the basis of 
intervention relied on by the Court of Appeal, but as noted earlier, a fair 
reading of the trial judge’s reasons does not support this finding of legal error. 
(emphasis added)  

In the instant case, the appellant submits that the majority committed precisely the sort of 

“misapplication of the Morin principle” identified by Justice Cromwell in paragraph 31 

of J.M.H..  More particularly, the majority wrongly relied on the “failure” of the trial 

judge “to record the fact” that she considered certain pieces of evidence to conclude that 

she committed the error of failing to consider the appellant’s “conduct in light of all the 

                                            
63 R. v. J.M.H., [2011] 3 SCR 197 [ABA Tab 3] 
64 R. v. Morin, [1992] 3 SCR 286 [ABA Tab 4] 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec686subsec1_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
http://www.canlii.org/en/ca/scc/doc/1988/1988canlii8/1988canlii8.html
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relevant evidence”. 

5.  Assessing the Adequacy of Reasons on an Acquittal: 

84. Justice Cromwell carried on in J.M.H. to highlight the inappropriateness of focusing on 

the failure of a trial judge to precisely record every scrap of evidence relied on.  He said this: 

[32]                          A trial judge is not required to refer to every item of 
evidence considered or to detail the way each item of evidence was 
assessed.  As Binnie J. pointed out in Walker, “Reasons are sufficient if they 
are responsive to the case’s live issues and the parties’ key 
arguments.  Their sufficiency should be measured not in the abstract, but 
as they respond to the substance of what was in issue” (para. 20).  Walker 
also clearly holds that the adequacy of a trial judge’s reasons is informed 
by the limited grounds for Crown rights of appeal from acquittals (paras. 
2 and 22).  As Binnie J. succinctly put it, “Caution must be taken to avoid 
seizing on perceived deficiencies in a trial judge’s reasons for acquittal to 
create a ground of ‘unreasonable acquittal’ which is not open to the court 
under the provisions of the Criminal Code” (para. 2). (emphasis added)  

As highlighted earlier, in the instant case, “the case’s live issues and the parties’ key 

arguments” were very clearly, and very narrowly, delineated.  The trial judge’s reasons 

were entirely responsive to the live issues and the key arguments; they were entirely 

sufficient. 

85. It is worth pausing to note that this court has repeatedly emphasized the proposition that 

there is no obligation on trial judges to provide a complete record of all evidence and arguments 

considered in reaching a verdict. In R. v. Vuradin, (supra), for example, Justice Karakatsanis 

recently said this: 

[17]                          Second, the trial judge recognized the live issues relating 
to the complainant’s credibility.  He was not obliged to discuss all of the 
evidence on any given point or answer each and every argument of 
counsel:  R.E.M., at paras. 32 and 64; and Dinardo, at para. 30. … (emphasis 
added)  

To similar effect, Justice Charron said this in Dinardo: 

[30] …  There is no need to prove that the trial judge was alive to and 
considered all of the evidence, or answer each and every argument of 
counsel (Braich, at para. 38).  As Binnie J. stated in Sheppard: 

[I]n the vast majority of criminal cases both the issues and the 
pathway taken by the trial judge to the result will likely be clear to 
all concerned.  Accountability seeks basic fairness, not perfection, 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
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and does not justify an undue shift in focus from the correctness of 
the result to an esoteric dissection of the words used to express the 
reasoning process behind it. [para. 60]  

(emphasis added)  

The simple point is that this court has repeatedly held that a trial judge is not required to 

produce a compendious catalogue of each argument advanced, the associated evidence, 

and his or her analysis and treatment of each entry in the catalogue. This is especially true 

where the reasons involve an acquittal.  

86. The appellant submits that Justice Tysoe adopted the correct approach in his dissent 

where he said this about the trial judge’s treatment of some of the pieces of evidence the majority 

held should have been “expressly considered ”: 

[37]        Near the beginning of the judge’s analysis, she expressed her 
agreement with the Crown that she must ultimately consider the totality of the 
evidence.  When she was discussing the acts of the respondent of travelling in 
the right-turn-only lane and travelling through the red light, the judge made 
reference to the respondent’s failure to see the signs and her failure to see the 
red lights until she was just at or in the intersection. 

[38]        In my view, when the judge expressed her conclusion about these 
three acts considered together, she was referring to the totality of the 
respondent’s driving, including her failure to see the signs and red lights.  As 
the judge found that the respondent became overwhelmed and started to cry at 
the point she moved her car into the right lane, I take the judge to have 
concluded that her failure to see these things was part of the respondent’s 
momentary error and did not represent a marked departure from the standard 
of care that a reasonable person would have observed in the respondent’s 
circumstances. 

Again, Justice Tysoe adopted the correct approach; he applied a functional analysis in his 

consideration of the trial judge’s reasons and he properly concluded that the trial judge 

had considered all the evidence in reaching her verdict; she did all that was required of 

her. 

87. In summary, the appellant submits that not only did the trial judge correctly apply the 

modified objective test, her application of the test was free of legal error.  In the absence of legal 

error, the majority of the British Columbia Court of Appeal exceeded its jurisdiction in allowing 

the crown appeal against acquittal.   

 
 



- 29 - 

 
PART IV ~ SUBMISSIONS AS TO COSTS 

 
88. The appellant does not seek costs. 

 
PART V ~ NATURE OF ORDER SOUGHT 

89. That this Appeal be granted and the acquittals restored. 

 
ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 1st DAY OF APRIL, 2015. 
 
 

____________________________________ 
DIMITRI KONTOU 
JEFFERY R. RAY 
ROGER P. THIRKELL 
COUNSEL FOR THE APPELLANT 
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PART VII ~ STATUTORY PROVISIONS 
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