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MEMORANDUM OF ARGUMENT 

PART I — OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. In Chandler v. Alberta Association of Architects' this Court confirmed that administrative 

tribunals have the power, even absent an express statutory provision, to reopen matters to cure 

certain types of errors. The critical question raised by this case is whether the common law 

power to reopen a matter to cure a jurisdictional error or defect includes a power to cure an 

unreasonable or patently unreasonable error. 

2. Answering this question will provide this Court an opportunity to address the appropriate 

balance between finality in administrative decision making, the legislative goal of keeping certain 

matters out of the courts, and access to justice. It will also provide an opportunity to consider the 

meaning-of the phrase "jurisdictional error" outside of the standard of review context where its 

meaning is limited to "true questions of jurisdiction". 

3. The Workers' Compensation Appeal Tribunal (WCAT) is the final level of appeal for 

most matters within the workers' compensation system. Section 253.1(5) of the Workers 

Compensation Act2  provides that the WCAT's statutory powers to amend a decision do not limit 

its ability to reopen an appeal to cure a jurisdictional defect on application by a party. 

4. Since it was established, the WCAT has used its power to reopen to identify and to cure 

patently unreasonable decisions. It has done so on the basis that a tribunal exceeds the 

jurisdiction it was granted when it makes a patently unreasonable decision3. Pursuant to the 

common law functus officio doctrine and its exceptions, a tribunal retains the power to issue a 

new decision that cures fundamental errors. 

1  [1989] 2 S.C.R. 848 
2  R.S.B.C. 1996, c. 492 
3  The WCAT applies a standard of patent unreasonableness instead of reasonableness on reconsideration as that is 
the standard of review the courts apply to the WCAT pursuant to section 58 of the Administrative Tribunals Act. 
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5. The majority of the Court of Appeal determined that a tribunal's jurisdiction at common 

law to reopen for jurisdictional defect is limited to cases raising true questions of jurisdiction or 

breaches of procedural unfairness. In doing so the majority adopted a narrow interpretation of 

the functus officio doctrine that is inconsistent with the direction of this Court in Chandler that 

the doctrine should not be applied strictly in the context of administrative adjudication. 

6. Decisions of the WCAT are protected by a full and complete privative clause set out in 

sections 254 and 255 of the Act. The strongly worded privative clause indicates the legislature's 

intention that workers compensation matters are to be resolved within the system established 

under the Act and not within the court system. 

7. Access to civil justice is a serious concern, especially in the workers' compensation 

setting. Many people are either unable to afford or ill equipped to participate in court proceedings 

which are often expensive, lengthy, and complicated. Empowering a tribunal to cure an 

unreasonable or patently unreasonable error enables parties to secure a sound decision without 

the cost and delay of court proceedings. It also protects limited court resources from being spent 

identifying errors in adjudication that a tribunal agrees must be remedied. The dissenting 

justices, who determined that the WCAT had the power to cure patently unreasonable errors, 

determined that these factors were relevant and important 

8. The majority of the Court of Appeal also determined that the WCAT's powers to amend 

and cure must be exercised by the panel that was assigned to hear the original appeal. The Court 

relied on the language of the Act as well as "basic considerations of administrative law". 

However, this conclusion calls into question the general administrative law principle that a 

tribunal is the master of its own procedure. Further the Court did not consider that in some 

circumstances this requirement could not be satisfied, such as where a tribunal member is 

incapacitated or the member is tainted with a reasonable apprehension of bias. The effect of the 

Court's interpretation removes the flexibility a tribunal needs in order to avoid court proceedings. 
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B. Statement of Facts 

i. Claims for Compensation 

9. Several women were diagnosed with breast cancer after working in a hospital laboratory. 

There was a confirmed breast cancer cluster: the number of breast cancer cases in the laboratory 

exceeded the number that would be expected by at least a factor of three. 

10. Ms. Hammer, Ms. Schmidt, and Ms. MacFarlane (the "workers") were among the women 

diagnosed with breast cancer. They applied to the Workers' Compensation Board (Board) for 

compensation. The Board denied each claim, finding that their breast cancers were not due to the 

nature of their employment as required by section 6(1) of the Workers Compensation Act. The 

Review Division of the Board denied the workers' requests for review of the Board's decisions. 

ii. Decisions of Appeal Tribunal 

11. The workers appealed the Review Division decisions to the WCAT. By agreement, the 

appeals were heard together, though WCAT issued separate decisions for each worker. The 

majority of the WCAT panel that heard the appeals allowed each appeal. It found that the 

workers were entitled to compensation as it was at least as likely as not that the breast cancers 

were an occupational disease due to the nature of their employment. The majority relied, in part, 

on the fact that there was a higher than expected rate of breast cancer amongst laboratory workers 

and that they had been exposed to carcinogens at work. 

12. The WCAT dissent would have denied the appeals on the basis that none of the experts 

who provided opinions in the case were able to say anything more than that work was one of 

several possible causes of the cancers. The experts had found that another possibility was that the 

cancer cluster was simply a random cluster. The majority had found that an inference of 

causation was in keeping with "ordinary common sense" and that the experts were applying a 

higher standard of proof to their conclusions than is applicable in workers' compensation matters. 

13. The workers' employer, the Fraser Health Authority (the "employer"), requested that the 

WCAT reconsider its decisions pursuant to section 253.1(5) of the Act, alleging that they 

contained a jurisdictional defect. It argued that the majority's conclusions were based on no 

evidence and were therefore patently unreasonable. A different WCAT panel than the panel that 
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heard the appeals was assigned to hear the reconsideration applications. In three separate 

decisions, the WCAT panel denied the applications. The WCAT panel found that there was some 

evidence to support the majority's finding so the decisions were not patently unreasonable. 

Therefore the decisions did not contain a jurisdictional defect. 

iii. Tribunal Decisions Quashed 

14. In three separate proceedings, the employer applied to the B.C. Supreme Court for 

judicial review of the WCAT's decisions. The Court ordered that all three matters be heard 

together. Given that the WCAT's analysis had been the same in each case it was agreed that the 

judicial review would proceed in respect of Ms. Hammer's petition and that the result of her 

judicial review would apply to the judicial reviews of the two other workers. The B.C. Supreme 

Court proceeded on the basis that there were essentially only two decisions at issue, the WCAT 

original decision and the WCAT reconsideration decision. 

15. The B.C. Supreme Court allowed the petition, finding that the WCAT original decision 

was patently unreasonable for having been based on no evidence. It determined that by finding 

that the breast cancers were caused by workplace factors the WCAT was speculating into an area 

where it had no expertise. The B.C. Supreme Court found that the WCAT reconsideration 

decision was incorrect for having found that the WCAT original decision was not patently 

unreasonable. The Court set aside the WCAT decisions and remitted the appeals back to the 

WCAT to be reheard. 

16. Before the B.C. Supreme Court the parties were in agreement that the standard of review 

for the WCAT original decision was patent unreasonableness and the standard of review for the 

WCAT reconsideration decision was correctness. This was consistent with the approach adopted 

by the B.C. Supreme Court in all but one judicial review involving the WCAT4. The WCAT's 

jurisdiction to reconsider was neither raised by the parties nor addressed by the Court. 

An example of the court's approach is Asquini v. British Columbia (Workers' Compensation Appeal Tribunal), 
2009 BCSC 62. The only decision finding otherwise (Pistell v. Workers' Compensation Appeal Tribunal, 2012 
BCSC 463) found that the reconsideration decision was the object of review and reviewable on a standard of patent 
unreasonableness. Subsequent decisions preferred the Asquini approach. 

202 	 4 

heard the appeals was assigned to hear the reconsideration applications. In three separate 

decisions, the WCAT panel denied the applications. The WCAT panel found that there was some 

evidence to support the majority's finding so the decisions were not patently unreasonable. 

Therefore the decisions did not contain a jurisdictional defect. 

iii. Tribunal Decisions Quashed 

14. In three separate proceedings, the employer applied to the B.C. Supreme Court for 

judicial review of the WCAT's decisions. The Court ordered that all three matters be heard 

together. Given that the WCAT's analysis had been the same in each case it was agreed that the 

judicial review would proceed in respect of Ms. Hammer's petition and that the result of her 

judicial review would apply to the judicial reviews of the two other workers. The B.C. Supreme 

Court proceeded on the basis that there were essentially only two decisions at issue, the WCAT 

original decision and the WCAT reconsideration decision. 

15. The B.C. Supreme Court allowed the petition, finding that the WCAT original decision 

was patently unreasonable for having been based on no evidence. It determined that by finding 

that the breast cancers were caused by workplace factors the WCAT was speculating into an area 

where it had no expertise. The B.C. Supreme Court found that the WCAT reconsideration 

decision was incorrect for having found that the WCAT original decision was not patently 

unreasonable. The Court set aside the WCAT decisions and remitted the appeals back to the 

WCAT to be reheard. 

16. Before the B.C. Supreme Court the parties were in agreement that the standard of review 

for the WCAT original decision was patent unreasonableness and the standard of review for the 

WCAT reconsideration decision was correctness. This was consistent with the approach adopted 

by the B.C. Supreme Court in all but one judicial review involving the WCAT 4. The WCAT's 

jurisdiction to reconsider was neither raised by the parties nor addressed by the Court. 

An example of the court's approach is Asquini v. British Columbia (Workers' Compensation Appeal Tribunal), 
2009 BCSC 62. The only decision finding otherwise (Pistell v. Workers' Compensation Appeal Tribunal, 2012 
BCSC 463) found that the reconsideration decision was the object of review and reviewable on a standard of patent 
unreasonableness. Subsequent decisions preferred the Asquini approach. 



203 	 5 

iv. Court of Appeal Decision 

17. 	The workers appealed to the Court of Appeal. A few days prior to the hearing of the 

appeal the Court requested the parties address three issues: 

• The jurisdiction of the WCAT reconsideration panel to reconsider the original decisions; 

• The scope of judicial review in this instance (i.e. whether it could properly include both 

the original and reconsideration decisions); and 

• the applicable standards of review in these circumstances. 

18. The Court also advised counsel they may wish to consider the following Court of Appeal 

decisions: Vandale v. British Columbia, 2013 BCCA 391 at paras. 39 and 40, Lysohirka v. 

Workers' Compensation Board of British Columbia, 2012 BCCA 457 at para. 14 (leave to appeal 

denied, [2013] S.C.C.A. No. 23) , and United Steel Workers v. Auyeung, 2011 BCCA 527 at 

paras. 61-62. 

19. The Court in Lysohirka determined that the Review Division of the Board lacks the 

jurisdiction at common law to reconsider its decisions on the basis that they are unreasonable. It 

did so on its view that this Court in Dunsmuir v. New Brunswicks  restricted the meaning of 

jurisdictional error as the phrase is used in administrative law to true questions of jurisdiction. 

The Court in Auyeung determined that where the Labour Relations Board has reconsidered its 

own decision to determine if it is inconsistent with the Labour Relations Code, the 

reconsideration decision is the sole object of judicial review and is subject to a standard of review 

of patent unreasonableness. 

20. The hearing was adjourned to provide the parties with more time to make supplementary 

written submissions. The Court later granted intervener status to the Board, the Community 

Legal Assistance Society (CLAS), and the British Columbia Federation of Labour. The Court 

also granted WCAT's subsequent request for the appeal to be heard by a five member division. 

WCAT had advised the Court that it intended to argue that Lysohirka was wrongly decided for 

5  2008 SCC 9, [2008] 1 S.C.R. 190 
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having concluded that this Court in Dunsmuir had restricted the meaning of "jurisdictional error" 

outside of the standard of review context. 

21. At the hearing, the WCAT, the appellant workers, and the three interveners took the 

position that the reconsideration panel had the jurisdiction to reconsider the original decision for 

patent unreasonableness. The employer took no position on the jurisdiction question. 

22. A majority of the Court of Appeal dismissed the workers' appeals. On the compensation 

question the majority determined that the WCAT original decision was patently unreasonable for 

finding that the breast cancers were occupationally induced (though the majority was divided as 

to whether the evidence before the WCAT amounted to "no evidence" or whether it amounted to 

"some evidence" that nonetheless failed to provide a reasonable basis for the WCAT's 

conclusion). The dissent found that when viewed through the lens of the underlying objectives of 

the workers' compensation system, there was some evidence to support the WCAT's conclusion. 

23. The majority of the Court of Appeal also determined that the WCAT reconsideration 

decision was a nullity for having been made without authority. It was a nullity for two reasons: 

the WCAT does not have the authority to reconsider a WCAT decision on the basis of patent 

unreasonableness; and the reconsideration panel was not the same panel that had decided the 

appeals. The issue of the composition of the reconsideration panel was an issue raised by the 

Court of Appeal during the hearing. 

a. Scope of Reconsideration Power 

24. On the issue of the scope of the WCAT reconsideration power, the majority found that it 

was patently unreasonable for WCAT to conclude that it had the power, at common law or 

pursuant to section 253.1(5) of the Act, to consider whether a WCAT decision should be set aside 

on the basis that it is patently unreasonable. The WCAT's power to reopen an appeal to cure a 

jurisdictional defect is limited to curing errors of true jurisdiction and breaches of procedural 

fairness as it is only in those circumstances that the tribunal has failed to fulfill its statutory task. 

25. The majority determined that section 253.1(5) preserves only the existing limited 

common law exceptions to the operation of the principle offunctus officio. The exceptions do not 

extend to curing errors made within jurisdiction and an unreasonable error is an error made 
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within jurisdiction. It found that this Court in Dunsmuir did not change the basic dichotomy 

between lack of jurisdiction and excess or loss of jurisdiction. While mindful of the adage that a 

tribunal does not have the jurisdiction to make patently unreasonable decisions, the majority 

determined that the functus officio decisions refer only to failures by tribunals to complete their 

mandatory tasks. The majority queried whether a legislature could vest a tribunal with the 

authority of a superior court on judicial review. 

26. The dissent concluded that the WCAT has the power to reconsider for patent 

unreasonableness. It relied on the constitutional principle that a review for patent 

unreasonableness is a matter of jurisdiction. It found that Dunsmuir was not purporting to narrow 

the concept of jurisdiction adopted by this Court in Crevier v. Quebec (Attorney General)6  when 

it referred to "true questions of jurisdiction". It determined that this Court has not purported to 

apply the notion of "true questions of jurisdiction" outside the standard of review context. The 

dissent found that to the extent that Lysohirka or Auyeung determined otherwise they should not 

be followed. 

27. The dissent also considered the fact that the phrase "jurisdictional defect" in section 

253.1(5) was drafted prior to Dunsmuir and in the context of a government report recommending 

that the WCAT retain the jurisdiction exercised by its predecessor to cure patently unreasonable 

errors. Further, the dissent found that permitting the WCAT to reconsider for patent 

unreasonableness would not usurp the powers of the superior court to judicially review the 

tribunal's decisions as that avenue remained open to a party. Lastly, it found that to eliminate the 

WCAT's established practice of reconsidering for patent unreasonableness would be contrary to 

the purposes of the Act and to the principles of administrative law generally which includes the 

encouragement of the adjudication of disputes by specialized tribunals without the need to resort 

to courts. 

b. Composition of Reconsideration Panel 

28. The majority also determined that the WCAT reconsideration decision was a nullity as it 

was not decided by the WCAT panel that decided the appeals. It found that the Act does not 

authorize the WCAT chair to appoint a different panel to exercise the powers enumerated in 

6  [1981] 2 S.C.R. 220 
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6  [1981] 2 S.C.R. 220 
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section 253.1. In the absence of new evidence, finality rests with the original decision maker. 

The dissenting justices did not address this issue. 

PART II — QUESTIONS IN ISSUE 

29. This case raises the following important administrative law questions: 

Does the common law power of an administrative tribunal to reopen an appeal to 
cure a jurisdictional error or defect include the power to cure an unreasonable or 
patently unreasonable error? 

(ii) 	May a different panel of a tribunal reopen an appeal to cure a jurisdictional defect? 

PART III — STATEMENT OF ARGUMENT 

A. Legislative Framework 

30. Since March 3, 2003 the WCAT has been the final level of appeal in the workers' 

compensation system in relation to most decisions. Initial decisions are made by the Board, and 

are reviewable by the Review Division. Most Review Division decisions are in turn appealable 

to the WCAT. WCAT is external to and independent of the Board. 

31. The present appeal structure was created following a review of the workers' 

compensation system undertaken by Alan Winter and commissioned by the provincial 

government. In his report, Mr. Winter noted that the final appellate body at the time — the 

Appeal Division of the Board — considered that it had the common law authority to reconsider a 

decision on the basis of an "error of law going to jurisdiction". Mr. Winter agreed and noted that 

errors of law going to jurisdiction included: 

(i) Exercising authority for which the tribunal has no power to do under the 
enabling legislation; 
(ii) Making a "patently unreasonable" interpretation of the provisions and statute; 
(iii) Making a "patently unreasonable" finding of fact (such as when the finding is 
not supported by any evidence) 
(iv) Basing the decision on irrelevant considerations; and 

' British Columbia, Ministry of Skills Development and Labour, Core Services Review of the Workers' 
Compensation Board (Victoria: 2002) (Alan Winter) 
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(v) Breaching the rules of natural justice. 

32. Given his view of a tribunal's common law authority in this regard, Mr. Winter 

concluded: 

I agree with the concept that court proceedings in the workers' compensation 
system should be avoided where possible... 

Based upon the above jurisprudence, I see no reason to recommend any change to 
the inherent authority of the appeal tribunal to determine whether it will reconsider 
one of its previous decisions, on the basis of an error of law going to jurisdiction. 

33. At the time that the WCAT was created it had a statutory power under section 256 of the 

Act to reconsider its own final decisions on the basis of newly discovered evidence. 

34. Section 253.1 of the Act was enacted by way of a consequential amendment to the Act set 

out in section 186 of the Administrative Tribunals Act8  (ATA) and was brought into force on 

December 3, 2004. Section 253.1 is virtually identical to section 53 of the ATA, which applies to 

a number of administrative tribunals in B.C.. 

35. A background paper prepared by the government as part of a provincial administrative 

justice initiative that led to the ATA addressed reconsideration and described the common law as 

permitting reconsideration when the decision made is void or voidable for lack of jurisdiction 

(including breaches of the principle of natural justice or fairness)9. The majority of the Court of 

Appeal noted that the paper did not refer to the Winter Report. That may be explained by the fact 

that the two reports were issued in the same month. As the background report only indicates the 

month of release, it is possible the Winter Report was issued subsequently. 

36. Section 253.1 of the Act empowers WCAT to amend its final decisions in certain 

circumstances, such as to correct clerical or accidental errors, or to clarify a decision. Section 

253.1(5) states that the section "must not be construed as limiting the appeal tribunal's ability, on 

request of a party, to reopen an appeal in order to cure a jurisdictional defect". The power is 

discretionary and can be exercised only upon application by a party. 

8  S.B.C. 2004, c. 45 
9  British Columbia: "Reviewing Original Decisions: Guiding Principles and Options", March 2002 
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37. Although section 253.1(5) uses the word "reopen", the WCAT refers to applications 

under section 253.1 as reconsideration applications so as to avoid confusion within the workers' 

compensation system between these applications and applications to the Board to reopen a 

workers' compensation claim for further benefits pursuant to section 96(2) of the Act. 

B. WCAT's Administrative Practices 

38. Since its creation, the WCAT has been receiving and deciding applications brought by 

parties requesting the WCAT reconsider its own final decisions on the basis that the WCAT 

made a patently unreasonable error. The WCAT also receives and decides reconsideration 

applications brought on the basis that the WCAT was procedurally unfair or made an error of 

true, or narrow, jurisdiction. 

39. Between 2004 and 2013 the WCAT decided 689 applications for reconsideration based on 

the sole argument that the original WCAT decision or process contained a jurisdictional defect. 

Of these, 124 were allowed on the basis that the original WCAT process was unfair and 113 were 

allowed on the basis that the original decision was patently unreasonable. Only 14 were allowed 

on the basis of an error on a true question of jurisdiction. In that same time the WCAT issued 

over 47,500 decisions.'°  

40. The WCAT's policy regarding its ability to reconsider an appeal to cure a jurisdiction 

defect (and the policy in effect at the time of the WCAT reconsideration decisions) is set out in 

its Manual of Rules of Practice and Procedure (MRPP), which provides, in part, as follows": 

20.2.2 Reconsideration to Cure a Jurisdictional Defect 

Section 253.1(5) states that provisions regarding amendment of errors or to clarify 
a decision do not limit WCAT's ability to cure a jurisdictional defect on the 
request of a party. A reconsideration is not an opportunity to re-argue the appeal. 

WCAT may set aside one of its decisions to cure a jurisdictional defect. There are 
three main types of jurisdictional defects: breaches of the duty of procedural 
fairness; patently unreasonable errors of fact, law or exercise of discretion in 
respect of matters that are within WCAT's exclusive jurisdiction; and, errors of 
law in respect of matters that are not within WCAT's exclusive jurisdiction. 

1°  Affidavit #1 of Teresa White, sworn June 11, 2014 
11  White Affidavit #1, Exhibit A 
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An application for reconsideration to cure a jurisdictional defect calls into 
question the validity of the decision. 

WCAT will apply the same standards of review to reconsiderations to cure 
jurisdictional defects as will be applied by the court on judicial review (item 
20.4.3). 

41. Reconsideration applications to the WCAT proceed in two stages. Depending on the 

grounds alleged in the application, at the first stage a WCAT panel will determine, in relation to 

the original WCAT decision or portion thereof, whether there is new evidence or a jurisdictional 

defect. This stage determines whether that threshold test has been met. The second stage 

involves a rehearing of the appeal, in whole or in part, either to consider only the new evidence, 

or in the case of a jurisdictional defect, to hear the matter anew. 

42. The WCAT usually issues a separate numbered decision at each stage in the 

reconsideration process. Stage one of the reconsideration process is normally heard by way of 

written submissions only. Stage two of the process, the rehearing, is heard either by written 

submissions or an oral hearing. 

43. Although not a formal "stage" in the reconsideration process, all reconsideration 

applications are first reviewed by a legal counsel in the WCAT's Tribunal Counsel Office to 

determine whether the applicant has set out potential grounds for a reconsideration (item #20.3.1 

MRPP). If potential grounds have been set out the application proceeds to the first stage. If 

potential grounds do not appear to have been set out the WCAT provides the applicant with 

information about what constitutes potential grounds for reconsideration. It is then open to an 

applicant to make further submissions to explain why his or her concerns regarding the original 

WCAT decision constitute potential grounds for reconsideration. 

C. Does the common law power a tribunal has to reopen a matter for a 
jurisdictional error or defect include a power to cure an unreasonable or 
patently unreasonable error? 

44. As set out above, the majority of the Court of Appeal in this case determined that the 

WCAT's statutory power to reopen to cure a jurisdictional defect merely preserves the power a 

tribunal has at common law to reopen a decision. The majority found that this power extends to 

curing procedural unfairness as well as errors relating to true questions of jurisdiction but does 
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not extend to review for reasonableness. It concluded that this extension is unwarranted on 

review of the authorities relating to the doctrine of functus officio because unreasonableness is 

not jurisdictional. 

	

45. 	Yet the majority accepted that a tribunal does not have the jurisdiction to make a patently 

unreasonable decision. It accepted that a tribunal can have jurisdiction in the narrow sense of the 

word but lose jurisdiction by issuing an unreasonable decision. This principle is well established. 

Numerous decisions of this Court have established that review for patent unreasonableness is a 

review for jurisdictional defect. For example, this Court in U.E.S, Local 298 v. Bibeault12  said 

(emphasis added): 

¶ 117 	It is, I think, possible to summarize in two propositions the 
circumstances in which an administrative tribunal will exceed its jurisdiction 
because of error: 

1. if the question of law at issue is within the tribunal's jurisdiction, it 
will only exceed its jurisdiction if it errs in a patently unreasonable 
manner; a tribunal which is competent to answer a question may make 
errors in so doing without being subject to judicial review; 

2. if however the question at issue concerns a legislative provision limiting 
the tribunal's powers, a mere error will cause it to lose jurisdiction and 
subject the tribunal to judicial review. 

	

46. 	Similarly, this Court in Canada (Director of Investigation and Research, Competition 

Act) v. Southam Inc.13  stated (emphasis added): 

[32] 	I wish to emphasize that in cases like the instant appeal no question arises 
about the extent of the tribunal's jurisdiction. Where the statute confers a right of 
appeal, an appellate court need not look to see whether the tribunal has 
exceeded its jurisdiction by breaching the rules of natural justice or by 
rendering a decision that is patently unreasonable. ... 

[55] 	I wish to emphasize that the need to find a middle ground in cases like this 
one is almost a necessary consequence of our standard-of-review jurisprudence. 
Because appeal lies by statutory right from the Tribunal's decisions on questions 
of mixed law and fact, the reviewing court need not confine itself to the search for 

12  [1988] 2 S.C.R. 1048 at 1086 
13  [1997] 1 S.C.R. 748 at 766 and 776 
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errors that are patently unreasonable. The standard of patent unreasonableness 
is principally a jurisdictional test and, as I have said, the statutory right of 
appeal puts the jurisdictional question to rest. ... 

47. And in Pasiechnyk v. Saskatchewan (Workers' Compensation Board)" where this Court 

found: 

[16] ...If the conclusion is that a full privative clause applies, then the decision of 
the tribunal is only reviewable if it is patently unreasonable or the tribunal has 
made an error in the interpretation of a legislative provision limiting the tribunal's 
power. In either circumstance the tribunal will have exceeded its jurisdiction. 

48. In Lysohirka, the Court of Appeal interpreted Dunsmuir as having limited the meaning of 

jurisdictional error in administrative law to true questions of jurisdiction. Before the Court of 

Appeal in the present case the WCAT argued that this interpretation of Dunsmuir was incorrect 

as this Court was narrowing the categories of questions that could be called jurisdictional only for 

the purpose of identifying those questions that were properly subject to a standard of review of 

correctness. The WCAT argued that it was a mistake to rely on this aspect of the Dunsmuir 

analysis to determine exhaustively the circumstances in which a tribunal will exceed its 

jurisdiction. Dunsmuir reaffirmed that the rule of law empowers a court to ensure that a tribunal 

does not exceed its authority by issuing unreasonable decisions. In their reasons, Justices 

Bastarache and LeBel stated: 

28 	By virtue of the rule of law principle, all exercises of public authority must 
find their source in law. All decision-making powers have legal limits, derived 
from the enabling statute itself, the common or civil law or the Constitution. 
Judicial review is the means by which the courts supervise those who exercise 
statutory powers, to ensure that they do not overstep their legal authority. The 
function of judicial review is therefore to ensure the legality, the reasonableness 
and the fairness of the administrative process and its outcomes. 

49. Both the majority and the dissent in the present case agreed with the WCAT that, contrary 

to the Court's interpretation in Lysohirka, Dunsmuir did not change the basic dichotomy between 

lack of jurisdiction and excess of jurisdiction. But the majority did not agree with the WCAT 

that the exceptions to the doctrine of functus officio were broad enough to capture excesses of 

jurisdiction. Its conclusions were based on an analysis of this Court's reasons in Chandler, the 

seminal decision on the common law ability of a tribunal to revisit one of its own decisions. 

14  [1997] 2 S.C.R. 890 at para. 16 
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50. 	While it is the case that on the facts in Chandler this Court was addressing what would 

now be labelled a true question of jurisdiction, that does not mean this Court was limiting the 

application of its reasoning to true questions of jurisdiction. Legislatures can no more protect the 

ability of a tribunal to enter into an unauthorized inquiry than it can empower it to issue a 

patently unreasonable (or unreasonable) decision. In Chandler, the majority of this Court stated: 

20 	....As a general rule, once such a tribunal has reached a final decision in 
respect of a matter that is before it in accordance with its enabling statute, that 
decision cannot be revisited because the tribunal has changed its mind, made an 
error within jurisdiction, or because there has been a change of circumstances. 

21 	To this extent, the principle of functus officio applies. It is based, however, 
on the policy ground which favours finality of proceedings rather than the rule 
which was developed with respect to formal judgments of a court whose decision 
was subject to a full appeal. For this reason I am of the opinion that its application 
must be more flexible and less formalistic in respect to the decisions of 
administrative tribunals which are subject to appeal only on a point of law. Justice 
may require the reopening of administrative proceedings in order to provide relief 
which would otherwise be available on appeal. 

22 	Accordingly, the principle should not be strictly applied where there are 
indications in the enabling statute that a decision can be reopened in order to 
enable the tribunal to discharge the function committed to it by enabling 
legislation. ... 

	

51. 	Chandler did not enumerate an exhaustive list of exceptions to the functus officio doctrine 

in the administrative tribunal context. This Court found that a tribunal may not revisit a decision 

because the tribunal has changed its mind or made an "error within jurisdiction". From this, one 

can conclude that a tribunal can revisit a decision if it has made an error beyond its jurisdiction. 

Chandler recognizes that a tribunal does so when it cures a procedural unfairness. 

	

52. 	The majority stated that the jurisdictional issue in the present case is about "the scope of 

the common law authority of an administrative tribunal to reopen a proceeding to correct errors 

of jurisdiction as defined in the jurisprudence". The WCAT submits that the meaning of 

jurisdictional error or an "error within jurisdiction" in Chandler is to be understood in light of 

judicial review jurisprudence at the time that Chandler was decided. As set out above, this 

jurisprudence establishes that a tribunal commits a jurisdictional error when it either answers a 
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the common law authority of an administrative tribunal to reopen a proceeding to correct errors 

of jurisdiction as defined in the jurisprudence". The WCAT submits that the meaning of 

jurisdictional error or an "error within jurisdiction" in Chandler is to be understood in light of 

judicial review jurisprudence at the time that Chandler was decided. As set out above, this 

jurisprudence establishes that a tribunal commits a jurisdictional error when it either answers a 
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true question of jurisdiction incorrectly, is procedurally unfair, or, depending on the applicable 

standard of review, issues an unreasonable or patently unreasonable decision. 

53. There is no principled reason to treat the two kinds of jurisdictional error differently when 

determining the scope of a tribunal's power to reconsider. In both cases the error made by the 

tribunal is fundamental and requires curing. 

54. The majority in the present case stated that there "is no suggestion that this limited ability 

to revisit the proceeding permits the tribunal essentially to retry the case before it in order to 

decide whether its decision was unreasonable"15. This statement misconstrues a fundamental 

administrative law principle: judicial review is neither a trial nor an appeal - it is a review for 

jurisdictional error. A tribunal no more retries a case before it when assessing whether it contains 

a patently unreasonable error than does a court on judicial review. 

55. Whether a decision contains a patently unreasonable error is a question of law that is 

determined by assessing the obviousness of the defect. As stated by this Court in Southam "If the 

defect is apparent on the face of the tribunal's reasons, then the tribunal's decision is patently 

unreasonable. But if it takes some significant searching or testing to find the defect, then the 

decision is unreasonable but not patently unreasonable."16  Reopening an appeal to cure a patently 

unreasonable error takes no significant searching or testing. Given its familiarity with the subject 

matter, the tribunal is in an ideal position to assess whether the defect alleged is obvious. The 

majority's concern that the reconsideration process would amount to another level of appeal 

should not arise. 

56. The majority stated that the raison d'ete of administrative tribunals is the effective and 

efficient determination of issues. The WCAT submits that providing an administrative tribunal 

with the power to cure obvious defects is both effective and efficient as it ensures quality 

decision making while also eliminating the cost, delay, and inconvenience associated with 

requests to the court to cure such defects on judicial review. 

15  At para. 160 
16  supra, at page 751 
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57. 	A broad power to reconsider is consistent with the animating principle in Chandler that 

the doctrine of functus officio should be applied more flexibly to administrative tribunals where 

there is no further right to appeal. Eliminating recourse to the courts to the greatest extent 

possible is also one of the primary objectives of workers' compensation. Mr. Justice Sopinka for 

this Court in PasiechnyK-i 7  summarized the four fundamental principles upon which workers' 

compensation schemes are based: 

(a) compensation paid to injured workers without regard to fault; 
(b) injured workers should enjoy security of payment; 
(c) administration of the compensation schemes and adjudication of claims 

handled by an independent commission, and 
(d) compensation to injured workers provided quickly without court 

proceedings. 

	

58. 	In Davis v. Workers Compensation Appeal Tribunal's, Mr. Justice Weatherill found that 

the WCAT retained the ability to cure jurisdictional defects on reconsideration. He cited the 

following policy reasons supporting his finding: 

a) WCAT reconsiderations are less expensive and speedier than judicial review; 

b) WCAT is a specialized tribunal created for the express purpose of dealing with 
these types of claims and is less procedurally complex; 

c) the complexities and cost of judicial review may result in some applicants being 
unable to avail themselves of the judicial review process; 

e) reconsideration by WCAT relieves the courts of the burden of the only other 
alternative for applicants - judicial review. 

	

59. 	The dissenting justices in the present case considered the access to justice issue relevant 

and important. Madam Justice Newbury wrote: 

To do away now with WCAT's established practice of reconsidering its own 
decisions for patent unreasonableness would increase the necessity for court 
proceedings, which those involved in the workers' compensation scheme may not 
be able to afford. Such an interpretation would thus be contrary to the purposes of 
the Act, and to the principles of administrative justice generally... 

17  supra, at 909 
18 2013 BCSC 476 
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60. Noting that WCAT applies the patent unreasonableness standard on reconsideration (a 

choice that an earlier Court of Appeal decision described as having a "solid practicality"19), the 

majority queries whether the legislature would have the constitutional power to vest a tribunal 

with the authority of a superior court on judicial review.20  Yet, the majority had no difficulty with 

the prospect of a tribunal determining whether a decision erred on a true question of jurisdiction 

or engaged in a procedural unfairness. In fact, the majority confirmed that a tribunal has these 

powers. Determining whether a tribunal exceeded its jurisdiction in the narrow sense or was 

procedurally unfair is as much a hallmark of judicial review as is review for reasonableness. The 

WCAT submits that there is no principled distinction between permitting a tribunal to consider 

some of those questions but not others on reconsideration. 

61. Further, constitutional principles establish that a legislature cannot insulate a tribunal 

decision from court review on matters relating to jurisdictional. The converse is not true. 

Constitutional principles do not prohibit a legislature from granting to a tribunal a non exclusive 

power to cure jurisdictional errors. To find otherwise would preclude a legislature from ever 

creating a deferential standard of review (such as reasonableness) within an appeal system. 

62. The constitutionality of a scheme that empowers a tribunal to cure its own jurisdictional 

defects is protected if the court applies a correctness standard of review to the tribunal's exercise 

of that power22. In every judicial review proceeding involving a "jurisdictional defect" 

reconsideration decision, the WCAT has argued that the standard of review of the reconsideration 

decision is correctness. To apply a deferential standard of review to WCAT's reconsideration 

decision would impermissibly insulate the WCAT original decision from jurisdictional review by 

the courts. While the majority of the Court of Appeal concluded that such a standard renders the 

reconsideration decision irrelevant for judicial review purposes, the WCAT submits that the fact 

that the reconsideration decision does not legally constrain a reviewing court does not mean that 

it cannot prove useful as persuasive authority. 

19  Manz v. Sundher, 2009 BCCA 92 
20  At para 124 
21  Crevier, at 234; Dunsmuir, para. 28 
22  This Court has found that where a court and a tribunal have concurrent jurisdiction in respect of an issue no 
deference is owed to the tribunal findings: Rogers Communications Inc. v. Society of Composers, Authors and Music 
Publishers of Canada, 2012 SCC 35, paras. 13-19 
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D. Composition of Reconsideration Panels 

63. The majority of the Court of Appeal determined that the power to reopen an appeal to 

cure a jurisdictional defect lay exclusively with the panel that decided the appeal. It found that 

the contrary position (that the chair may appoint a different panel to do so) would be patently 

unreasonable. The majority stated that it relied on "basic considerations of administrative law" 

and the language of the Act. 

64. The WCAT submits that it is not patently unreasonable to conclude that the WCAT chair 

has the power to assign the amending, clarifying, and curing powers of the tribunal to a different 

panel. The WCAT submits that an absolute prohibition on a chair's power to do so is inconsistent 

with basic administrative law principles. A tribunal is master of its own procedures. Unless an 

act is forbidden by statute or is procedurally unfair, a tribunal may hear appeals or applications 

made to it as it sees fit. 

65. Further, in some circumstances, effective and efficient adjudication — the primary 

objectives of administrative justice — will require a different panel to consider an amending or 

curing application. For example, the panel that heard the original appeal may be unable to 

consider an application to amend or cure due to absence, incapacity, or because of the nature of 

the error or unfairness alleged. Where the member of the panel is no longer with the tribunal it 

would be highly inefficient to require a party to obtain a court order to have a different panel 

correct, for example, an obvious arithmetic error, especially where the error is significant to the 

party but not large enough to justify the expense of bringing a judicial review proceeding. 

66. In regard to the nature of the error alleged, it would surely offend basic administrative law 

principles to require a panel to rehear an appeal where it agrees with a party on an application to 

cure that it is tainted by a reasonable apprehension of bias. Such a rehearing could not cure the 

procedural unfairness. To require a party to obtain a court order directing a different panel rehear 

an appeal in circumstances where the tribunal agrees that is what is required is not an efficient 

means of curing an unfairness. 

67. Similarly, there is no administrative law principle that requires a court in a judicial review 

proceeding to remit a matter back to the same panel that made the original decision, though that 

is sometimes the remedy in the absence of bias. Commonly, the court simply remits the matter 
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back to the tribunal for a rehearing. Where a court does not specify who is to do the rehearing, 

the rehearing may be before any panel of the tribunal.23  

68. As for the relevant statutory provisions, section 253.1 empowers the "appeal tribunal" to 

amend, clarify, and cure. "Appeal tribunal" is defined in section 232(2) to include the chair and 

vice-chairs. Had the legislature wished to restrict the power in section 253.1 to the panel that had 

decided the appeal it could easily have done so. 

69. Further, the court did not consider the powers granted to the chair of WCAT in sections 

234(3) and 238(3)(c) of the Act. Section 234(3) provides that the chair may "exercise any power 

and perform any duty or function of the appeal tribunal or of a member of the appeal tribunal". 

Section 238(3)(c) provides that the chair may "refer an appeal that is before one panel to another 

panel". The WCAT submits that these provisions provide a basis for concluding that it is not 

patently unreasonable to conclude that the chair is authorized to assign an application under 

section 253.1(5) to a different panel. To the extent that a party is concerned that the assignment 

of a new panel is done for an improper purpose the assignment may be reviewed by a court. 

70. Administrative tribunals need flexibility in exercising their power to correct obvious 

errors that are identified after a decision is issued so as to avoid requiring parties to bring costly 

court proceedings. The Court of Appeal decision restricts this flexibility. 

PART IV — SUBMISSIONS ON COSTS 

71. The WCAT does not seek costs and submits that no costs should be awarded against it. 

23  Re Singh, [1978] F.C.J. No. 180 (F.C.A.) 
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PART V — ORDER SOUGHT 

72. 	That the Workers' Compensation Appeal Tribunal be granted leave to appeal. 

ALL OF WHICH IS fkESPECTFULLY SUBMITTED THIS 12th  DAY OF FEBRUARY, 2015. 

Timothy J. 117Iartiniuk 
Barrister & Solicitor 

Workers' Compensation Appeal Tribunal 
150 — 4600 Jacombs Rd. 
Richmond, BC V6V 3B1 
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PART VII — PROVISIONS OF ANY STATUTE, 
REGULATION, RULE, ORDINANCE, BYLAW 

Statutes  

Administrative Tribunals Act, S.B.C. 2004, c. 45 

• Section 53 — Amendment to final decision 

• Section 58 — Standard of review if tribunal's enabling Act has privative clause 

Workers Compensation Act, R.S.B.0 .1996, c. 492 

• Section 232 — Appeal tribunal established 

• Section 234 — Role of chair 

• Section 238 — Panels 

• Section 245.1 — Application of Administrative Tribunals to appeal tribunal proceedings 

• Section 253.1 — Amendment to final decision 

• Section 254 — Exclusive jurisdiction 

• Section 255 — Appeal tribunal decision or action final 

• Section 256 — Reconsideration of appeal decision 

Manuals of Rules of Practice and Procedure  

Workers' Compensation Appeal Tribunal's Manual of Rules of Practice and Procedure 

• Chapter 20 - Post-Decision [see Exhibit A of Affidavit #1 of Teresa White] 
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British Columbia 
Administrative Tribunals Act 

[SBC] CHAPTER 45 

Amendment to final decision 

53 (1) If a party applies or on the tribunal's own initiative, the tribunal may amend a final 
decision to correct any of the following: 

(a) a clerical or typographical error; 

(b) an accidental or inadvertent error, omission or other similar mistake; 

(c) an arithmetical error made in a computation. 

(2) Unless the tribunal determines otherwise, an amendment under subsection (1) must not be 
made more than 30 days after all parties have been served with the final decision. 

(3) Within 30 days of being served with the final decision, a party may apply to the tribunal for 
clarification of the final decision and the tribunal may amend the final decision only if the 
tribunal considers that the amendment will clarify the final decision. 

(4) The tribunal may not amend a final decision other than in those circumstances described in 
subsections (1) to (3). 

(5) This section must not be construed as limiting the tribunal's ability, on request of a party, to 
reopen an application in order to cure a jurisdictional defect 

Standard of review if tribunal's enabling Act has privative clause 

58 (1) If the tribunal's enabling Act contains a privative clause, relative to the courts the tribunal 
must be considered to be an expert tribunal in relation to all matters over which it has exclusive 
jurisdiction. 

(2) In a judicial review proceeding relating to expert tribunals under subsection (1) 

(a) a finding of fact or law or an exercise of discretion by the tribunal in respect of a 
matter over which it has exclusive jurisdiction under a privative clause must not be 
interfered with unless it is patently unreasonable, 

(b) questions about the application of common law rules of natural justice and procedural 
fairness must be decided having regard to whether, in all of the circumstances, the tribunal 
acted fairly, and 

(c) for all matters other than those identified in paragraphs (a) and (b), the standard of 
review to be applied to the tribunal's decision is correctness. 
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(b) questions about the application of common law rules of natural justice and procedural 
fairness must be decided having regard to whether, in all of the circumstances, the tribunal 
acted fairly, and 

(c) for all matters other than those identified in paragraphs (a) and (b), the standard of 
review to be applied to the tribunal's decision is correctness. 
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(3) For the purposes of subsection (2) (a), a discretionary decision is patently unreasonable if the 
discretion 

(a) is exercised arbitrarily or in bad faith, 

(b) is exercised for an improper purpose, 

(c) is based entirely or predominantly on irrelevant factors, or 

(d) fails to take statutory requirements into account. 
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British Columbia 
Workers Compensation Act 

[RSBC 1996] CHAPTER 492 

Appeal tribunal established 

232 (1) The Workers' Compensation Appeal Tribunal is established. 

(2) The appeal tribunal consists of the following members appointed after a merit based process: 

(a) the chair appointed by the Lieutenant Governor in Council; 

(b) one or more vice chairs appointed by the chair, after consultation with the minister; 

(c) any extraordinary members appointed by the chair, after consultation with the 
minister, with representation from individuals with experience in employers' interests and 
from individuals with experience in workers' interests. 

Role of chair 

234 (1) The chair is responsible for the general operation of the appeal tribunal. 

(2) Without restricting subsection (1), the chair is responsible for the following: 

(j) establishing panels; 

(3) The chair may exercise any power and perform any duty or function of the appeal tribunal or 
of a member of the appeal tribunal. 

(4) Subject to section 251 (9), the chair may delegate in writing to another member of the appeal 
tribunal or to an officer of the appeal tribunal a power or duty of the chair and may impose 
limitations or conditions on the exercise of that power or performance of that duty. 

Panels 

238 (1) All appeals to the appeal tribunal must be heard by panels appointed under this section. 

(2) The chair must establish the panels of the appeal tribunal. 

(3) The chair may 
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(a) terminate an appointment to a panel, 

(b) fill a vacancy on a panel, and 

(c) refer an appeal that is before one panel to another panel. 

(4) Subject to subsections (5) and (6), panels must consist of the chair sitting alone or a vice chair 
sitting alone. 

(5) If the chair determines that a matter under appeal requires consideration by a 3 member panel, 
the chair may appoint a panel with either of the following memberships: 

(a) the chair or a vice chair, acting as presiding member, plus 2 additional vice chairs; 

(b) the chair or a vice chair, acting as presiding member, plus one extraordinary member 
with experience in employers' interests and one extraordinary member with experience in 
workers' interests. 

(6) If the chair determines that the matters in an appeal are of special interest or significance to 
the workers' compensation system as a whole, the chair may appoint a panel of up to 7 members 
with either of the following memberships: 

(a) the chair or a vice chair, acting as presiding member, plus additional vice chairs; 

(b) the chair or a vice chair, acting as presiding member, plus additional vice chairs and 
extraordinary members. 

(8) A panel has the power and authority of the appeal tribunal in an appeal assigned to the panel 
under this section. 

(9) If a panel consists of more than one member, the decision of the majority is the appeal 
tribunal's decision, but if there is no majority the decision of the presiding member is the appeal 
tribunal's decision. 

(10) Despite subsections (6) and (7), if a member of a panel constituted under subsection (6) is 
unable to complete an appeal, the chair may direct the remaining members of the panel to 
complete the appeal and make the decision of the appeal tribunal. 

(11) If a panel is comprised of one member and that member is unable for any reason to complete 
the member's duties, the chair of the appeal tribunal, with the consent of all parties to the appeal, 
may appoint a new panel to continue to hear and determine the appeal on terms agreed to by the 
parties, and the vacancy does not invalidate the proceeding. 
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Application of Administrative Tribunals Act to appeal tribunal proceedings 

245.1 Sections 1, 11, 13 to 15, 28 to 32, 35 (1) to (3), 37, 38, 42, 44, 46.3, 48, 49, 52, 55 to 58, 
60 (a) and (b) and 61 of the Administrative Tribunals Act  apply to the appeal tribunal. 

Amendment to final decision 

253.1 (1) If a party applies or on the appeal tribunal's own initiative, the appeal tribunal may 
amend a final decision to correct any of the following: 

(a) a clerical or typographical error; 

(b) an accidental or inadvertent error, omission or other similar mistake; 

(c) an arithmetical error made in a computation. 

(2) Unless the appeal tribunal determines otherwise, an amendment under subsection (1) must not 
be made more than 90 days after all parties have been served with the final decision. 

(3) Within 90 days after being served with the final decision, a party may apply to the appeal 
tribunal for clarification of the final decision and the appeal tribunal may amend the final decision 
only if the appeal tribunal considers that the amendment will clarify the final decision. 

(4) The appeal tribunal may not amend a final decision other than in those circumstances 
described in subsections (1) to (3). 

(5) This section must not be construed as limiting the appeal tribunal's ability, on request of a 
party, to reopen an appeal in order to cure a jurisdictional defect. 

Exclusive jurisdiction 

254 The appeal tribunal has exclusive jurisdiction to inquire into, hear and determine all those 
matters and questions of fact, law and discretion arising or required to be determined under this 
Part and to make any order permitted to be made, including the following: 

(a) all appeals from review officers' decisions as permitted under section 239; 

(b) all appeals from Board decisions or orders as permitted under section 240; 

(c) all matters that the appeal tribunal is requested to determine under section 257; 

(d) all other matters for which the Lieutenant Governor in Council by regulation permits 
an appeal to the appeal tribunal under this Part. 
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Appeal tribunal decision or action final 

255 (1) Any decision or action of the chair or the appeal tribunal under this Part is final and 
conclusive and is not open to question or review in any court. 

(2) Proceedings by or before the chair or appeal tribunal under this Part must not 

(a) be restrained by injunction, prohibition or other process or proceeding in any court, or 

(b) be removed by certiorari or otherwise into any court. 

(3) The Board must comply with a final decision of the appeal tribunal made in an appeal under 
this Part. 

(4) A party in whose favour the appeal tribunal makes a final decision, or a person designated in 
the final decision, may file a certified copy of the final decision with the Supreme Court. 

(5) A final decision filed under subsection (4) has the same force and effect, and all proceedings 
may be taken on it, as if it were a judgment of the Supreme Court. 

Reconsideration of appeal decision 

256 (1) This section applies to a decision in 

(a) a completed appeal by the appeal tribunal under this Part or under Part 2 of the 
Workers Compensation Amendment Act (No. 2), 2002, and 

(b) a completed appeal by the appeal division under a former enactment or under Part 2 of 
the Workers Compensation Amendment Act (No. 2), 2002. 

(2) A party to a completed appeal may apply to the chair for reconsideration of the decision in 
that appeal if new evidence has become available or been discovered. 

(3) On receipt of an application under subsection (2), the chair may refer the decision to the 
appeal tribunal for reconsideration if the chair is satisfied that the evidence referred to in the 
application 

(a) is substantial and material to the decision, and 

(b) did not exist at the time of the appeal hearing or did exist at that time but was not 
discovered and could not through the exercise of reasonable diligence have been 
discovered. 

(4) Each party to a completed appeal may apply for reconsideration of a decision under this 
section on one occasion only. 
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