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PART I - STATEMENT OF FACTS 

A. Overview 

1. This case concerns the job security of non-unionized federally regulated workers 

throughout Canada. The nature and extent of their job security will be determined in 

large part by the interpretation given to “unjust dismissal” in the Canada Labour Code 

(the “Code”).1 

2. In 1978, Parliament amended the Code to enact provisions that granted non-

unionized federal employees job protection similar to that of unionized workers. These 

unjust dismissal provisions2 stipulate that, with the exception of lay-off for legitimate 

economic reasons, non-unionized federal workers with at least one year’s continuous 

service could no longer be dismissed without just cause based on articulated reasons.  

3. The courts below have now profoundly altered this widely accepted meaning of 

the unjust dismissal provisions. Instead of a just cause standard based on articulated 

reasons, the Court of Appeal interpreted the Code to conform more closely with 

common law wrongful dismissal doctrine. Employees may now be lawfully dismissed 

without any cause or reasons.  

4. This fundamental shift in interpretation not only runs roughshod over the 

consistent meaning given the unjust dismissal provisions by labour adjudicators during 

the preceding 35 years, but also contradicts both Parliament’s intent and the rules of 

proper statutory construction. Most significantly, for affected workers, the Court of 

Appeal’s ruling means drastically reduced job security. 

B. Facts 

5. The facts are uncontested.3 Atomic Energy Canada Limited (“AECL”) is a 

federally-regulated agent crown corporation that provides nuclear technology to nuclear 

                                                 
1   R.S.C., 1985, c. L-2. 
2  Currently ss. 240-246, comprising Division XIV of Part III, Canada Labour Code R.S.C. 1985, 
c. L-2. 
3  At the adjudication hearing, the parties proceeded upon an agreed statement of facts for 
purposes of the Respondent’s preliminary argument that the Code allows dismissals without 
cause: Affidavit of Patrick Murphy on application for Judicial Review, sworn August 24, 2012 
(“Murphy Affidavit”), para. 6, Appellant’s Record (“AR”) Tab 9, p. 67.  
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power utilities around the world. Joseph Wilson was hired by AECL as a Senior 

Buyer/Order Administrator in May 2005. Following a promotion, he worked as 

Procurement Supervisor, Tooling.4  

6. On November 19, 2009, Mr. Wilson was dismissed without reasons. AECL did 

not allege just cause for dismissal and eventually provided 24 weeks’ severance pay 

and benefit continuation. At the time of his dismissal, Joseph Wilson was 38 years old, 

earned $69,700 annually and had a clean disciplinary record.5 

7. As a non-unionized employee with more than twelve months’ continuous 

employment, Mr. Wilson met the eligibility requirements of s. 240(1) of the Code and 

filed a complaint stating he had been unjustly dismissed. 

8. Joseph Wilson maintained his dismissal was in reprisal for his actions in 

reporting corrupt procurement practices at his workplace. Less than six months after his 

dismissal, AECL made organizational changes that resulted in, among other things, 

dismissal of three employees in the procurement division where the alleged 

improprieties occurred.6  

9. After the unjust dismissal complaint was filed, in accordance with s. 241(1) of the 

Code, an inspector for Human Resources Skills Development Canada requested 

AECL’s written reasons for Mr. Wilson’s dismissal.7 

10. In response to the request for reasons, AECL’s counsel wrote:8 
We advise that the complainant, Joseph Wilson, was terminated on a 
non-cause basis and was provided a generous severance package 
that well exceeded the statutory requirements. We trust you will find 
the above satisfactory.  

11. The unjust dismissal complaint proceeded to a hearing before a labour 

adjudicator appointed under the Code, Professor Stanley Schiff. At the outset of the 

                                                 
4  Agreed Statement of Facts Concerning Preliminary Issue of AECL’s Right to Terminate on a 
“Without Cause” Basis and Sufficiency of the Severance Package, dated June 26, 2012 
(“Agreed Statement of Facts”), exhibit 1 to Murphy Affidavit, paras. 1-2, AR Tab 9, p. 71. 
5  Agreed Statement of Facts, paras. 3-8, AR Tab 9, pp. 71-72. 
6  Agreed Statement of Facts, para. 11 and handwritten amendment, AR Tab 9, p. 72. 
7  Agreed Statement of Facts, para. 10, AR Tab 9, p. 67. 
8  Agreed Statement of Facts, para. 10, AR Tab 9, p. 72; and exhibit E: Letter from Ronald 
Snyder to Andrew Cox, Inspector, dated March 5, 2010, AR Tab 9, p. 89. 
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hearing, AECL sought a ruling as to whether the dismissal without allegation of just 

cause, together with the severance package, amounted to a dismissal that was not 

“unjust” under the Code.9 The Agreed Statement of Facts specified that, regardless of 

the outcome of the preliminary ruling, the Adjudicator retained jurisdiction to hear the 

Appellant’s reprisal allegations.10 

C. Decisions Below 
(a) Labour Adjudicator 

12. In ruling on the preliminary argument, Professor Schiff noted that among 

adjudicators there were two opposing lines of authority on this issue. Professor Schiff 

declined to make his own analysis, concluding he was bound by the Federal Court 

decision in Redlon.11 That case held that an employer could not avoid a determination 

of whether the dismissal without just cause was unjust within the meaning of the Code 

by resorting to severance payments that exceeded the statutory minimum. Accordingly 

the Adjudicator ruled the Code did not allow dismissals on a without cause basis.12 

13. The Adjudicator’s decision concluded by stating that if the parties could not reach 

a settlement they should contact him for a hearing on remedies.13 Instead of seeking a 

resumption of the hearing, AECL filed for judicial review.14  

(b) Federal Court 

14. The Application Judge dismissed Mr. Wilson’s objection that judicial review was 

premature.15 Utilizing a reasonableness standard of review, Justice O’Reilly concluded 

that the Adjudicator erred in finding he was bound by Redlon.16 
                                                 
9  AECL’s preliminary argument before the Adjudicator thus differed from the one it made on 
appeal. It originally contended the Code allowed dismissal without cause provided severance 
pay exceeded minimum statutory requirements. Thereafter the Adjudicator’s jurisdiction was 
limited to assessing the “unjustness” of dismissal by the sufficiency of severance payment. This 
was the same argument AECL unsuccessfully made in Champagne v. Atomic Energy Canada 
Limited, 2012 CarswellNat 708, [2012] CLAD No. 57. The premise of the argument meant 
sufficient severance pay was thus determinative of the complaint without further enquiry (for 
example, into Mr. Wilson’s reprisal allegations). 
10  Agreed Statement of Facts, para. 13, AR Tab 9, p. 73. 
11  Redlon Agencies Ltd. v. Norgren, [2005] FCJ 992. 
12  Adjudicator’s Decision, pp. 1-2, AR Tab 1, pp. 2-3. 
13  Adjudicator’s Decision, p. 2, AR Tab 1, p. 3. 
14  Judgment of the Federal Court of Appeal (“Appeal Decision”), para. 20, AR Tab 3, p. 29. 
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15. Instead of remitting the matter back to the adjudicator, the Application Judge 

undertook his own interpretation of the unjust dismissal provisions. Justice O’Reilly 

concluded that federal employers may lawfully dismiss an employee without just cause 

provided they fulfill their obligations under the Code’s severance pay provisions.17 An 

adjudicator would still retain jurisdiction to consider whether the dismissal was unjust.18 

The Application Judge did not specify what was meant by unjust, but broadened that 

inquiry beyond the quantum of severance so that it might include any numbers of 

factors: by way of example, discrimination or reprisal.19 

16. Justice O’Reilly supported his interpretation by reference to a lack of explicit 

language that dismissals may only be for just cause and the incompatibility of a 

requirement for just cause with the provisions for severance pay at ss. 230 and 235.20 

17. Justice O’Reilly directed the matter back to the Adjudicator for only the remedial 

portion of the hearing. Mr. Wilson appealed to the Federal Court of Appeal.  

(c) Federal Court of Appeal 

18. The Court of Appeal dismissed Mr. Wilson’s arguments on prematurity and stare 

decisis for reasons given by the Application Judge. While the Appellant also argued that 

Justice O’Reilly exceeded his powers on judicial review under s. 18.1(3) of the Federal 

Courts Act by deciding the matter instead of remitting it back to the Adjudicator with 

directions (if any), the Court of Appeal’s reasons did not address this ground of appeal. 

19. On standard of review, the Court of Appeal noted that a labour adjudicator’s 

interpretation of his or her home statute was normally reviewable on the basis of 

reasonableness.21 However Stratas J.A. found that “for some questions in unusual 

circumstances, rule of law concerns predominate”22 and attract a standard of 

correctness. In this case, the absence of a uniform statutory interpretation and 
                                                                                                                                                             
15  Reasons for Judgment and Judgment of the Federal Court (“JR Decision”), paras. 15-16, AR 
Tab 2, p. 8. 
16  JR Decision, paras. 25-26, AR Tab 2, p. 10. 
17  JR Decision, para. 35, AR Tab 2, p. 14. 
18  JR Decision, paras. 36-37, AR Tab 2, p. 14. 
19  JR Decision, paras. 36-37, AR Tab 2, p. 14. 
20  JR Decision, paras. 38-39, AR Tab 2, p. 15. 
21  Appeal Decision, para. 46, AR Tab 3, 37. 
22  Appeal Decision, para. 56, AR Tab 3, p. 40. 
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“persistent discord” among adjudicators signaled the correctness standard was 

appropriate.23  

20. The Court of Appeal stated that, alternatively on standard of review, the statutory 

interpretation under consideration involved “relatively little specialized labour insight 

beyond the regular means the courts have at hand.” Therefore even if the standard was 

reasonableness the adjudicator would be afforded only “a narrow margin of 

appreciation” and the outcome on the merits would not be different.24 

21. On the merits of the statutory interpretation issue, the Court of Appeal agreed 

with the Application Judge’s reasons, supplemented by its own conclusion that the key 

interpretive principle was that the Code had not displaced common law rules of 

dismissal. Accordingly dismissals without cause were not automatically “unjust” and 

remained to be determined by the adjudicator based on the particular circumstances.25  

22. In arriving at this conclusion, the Court of Appeal found no evidence that 

Parliament intended to provide non-unionized employees with job security similar to 

unionized workers.26 Justice Stratas found the opinion of Professor Innis Christie and 

the reasoning of Adjudicator George Adams provided much of the support for the 

Appellant’s interpretation, yet neither was supported by authority or logic.27 Nor did the 

interpretive principle concerning benefits-conferring legislation assist the Appellant.28  

23. The Court of Appeal concluded that the reforming purpose behind the unjust 

dismissal provisions was simply to provide dismissed workers with more remedies than 

at common law.29Justice Stratas found his support in select case law30 and the 

presence of severance pay provisions ss. 230(1) and 235(1) that contemplate 

termination of employment without cause.31  

                                                 
23  Appeal Decision, para. 57, AR Tab 3, p. 40. 
24  Appeal Decision, para. 58, AR Tab 3, p. 41. 
25  Appeal Decision, para. 62, AR Tab 3, p. 42. 
26  Appeal Decision, para. 70, AR Tab 3, p. 44. 
27 Appeal Decision, para. 81, AR Tab 3, p. 48. 
28 Appeal Decision, para. 86, AR Tab 3, p. 49. 
29 Appeal Decision, para. 76, AR Tab 3, p. 46. 
30  Appeal Decision, paras. 89-99, AR Tab 3, pp. 50-53. 
31  Appeal Decision, para. 70, AR Tab 3, p. 44. 
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24. The Court of Appeal declined to provide further guidance on the meaning of 

“unjust dismissal,” stating this would be ascertained through future arbitral awards.32 

PART II - QUESTIONS IN ISSUE 

25. Does the presumptive standard of review for administrative decision-makers 

interpreting their home statute shift from reasonableness to correctness in the 

circumstances of this case? Specifically, should concerns over consistent statutory 

interpretation trump fundamental principles of administrative deference where a matter 

is squarely within the jurisdiction of an administrative decision-maker?  

26. Do the Code’s unjust dismissal provisions alter the common law rule that entitle 

employers to lawfully dismiss employees without cause? If the answer is yes, then does 

“unjust dismissal” mean a dismissal without just cause? 

PART III - ARGUMENT 

Issue (i):  An Overzealous Reach for a Correctness Standard 

A. Overview of Argument 

27. By way of overview, the Appellant’s submission on standard of review is that: 

i)  The presumptive standard is reasonableness and the circumstances of 

this case do not rebut that standard;  

ii) The correctness standard invoked by the Court of Appeal under rubric of 

rule of law encourages judicial encroachment and thwarts legislative goals; and 

iii) The Court of Appeal’s fallback standard bears no practical distinction to a 

correctness standard, thus resembling the analysis carried out by the Application 

Judge who carried out a reasonableness review in name only. 

28. In accordance with the principles for judicial review set out by this Court, and as 

was the position of both parties in the courts below,33 the standard of review in this case 

must be reasonableness. 

                                                 
32  Appeal Decision, paras. 83 and 100, AR Tab 3, pp. 48 and 53. 
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B. General Principles on Standard of Review 

29. In Dunsmuir, this Court said that the proper approach to judicial review was 

based on a policy of deference that recognizes the specialized familiarity of 

administrative decision-makers with the imperatives and nuances of their legislative 

regime.34  

30. Thus the presumptive standard of review for an administrative decision-maker’s 

interpretation of its home statute is reasonableness.35 Moreover, this Court has 

expressly identified the reasonableness standard as especially apt when conducting a 

review of labour decisions.36  

C. The Court of Appeal’s Rationale 

31. In this case, the Court of Appeal duly acknowledged that the presumptive 

standard for a labour adjudicator interpreting his home statute was reasonableness.37 

However, Justice Stratas concluded that rule of law concerns and the rebuttable nature 

of the presumptive rule, both expressed in Dunsmuir, merged to attract a standard of 

correctness due to the “unusual circumstances”.38 Specifically, “persistent discord” by 

adjudicators meant lack of consistent decision-making. The Court of Appeal concluded 

this undermined the rule of law, transforming the question of statutory interpretation to 

one of central importance, thus invoking an exception to the reasonableness standard.39 

 

                                                                                                                                                             
33  While the parties’ view of the standard of review is not binding on a court, it is notable that 
both parties accepted the reasonableness standard, and this was the standard accepted by the 
Application Judge (yet, as discussed below, not properly applied). At the Court of Appeal, AECL 
expressly stipulated that interpretation of “unjust dismissal” was both within the Adjudicator’s 
expertise and not a question of central importance to the whole legal system (AECL Factum at 
Federal Court of Appeal, para. 25). 
34  Dunsmuir v. New Brunswick, [2008] S.C.R. 190, 2008 SCC 9, at para. 49, referring to David 
Mullan, Establishing the Standard of Judicial Review: The Struggle for Complexity? (2004), 17 
C.J.L.A.P. 59, at p. 93. 
35  Alberta (Information and Privacy Commissioner) v. Alberta Teachers’ Association, 2011 SCC 
61, [2011] 3 S.C.R. 654, at para. 34. 
36  Communications, Energy and Paperworkers Union of Canada, Local 30 v. Irving Pulp & 
Paper, Ltd., 2013 SCC 34, [2013] 2 S.C.R. 458, at para. 7. 
37  Appeal Decision, para. 46, AR Tab 3, p. 37. 
38  Appeal Decision, paras. 56-57, AR Tab 3, p. 40. 
39  Appeal Decision, paras. 56-57, AR Tab 3, p. 40. 
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D. Presumptive Rule of Reasonableness Not Rebutted 

32. Dealing first with the presumptive rule, Justice Stratas recognized that an 

exception to that rule arose in relation to “questions of law that are of central importance 

to the legal system as a whole and that are outside of the adjudicator’s expertise”.40 

However, Stratas J.A. failed to properly apply that exception to the facts of this case. 

33. The exception to the presumptive rule has two essential elements: first, the 

question must be of central importance to the legal system as a whole and, second, it 

must fall outside the adjudicator’s expertise. In the present case, the gap between the 

circumstances and fulfillment of those two elements is glaring.  

34. Without minimizing the importance of the issue before this Court, the Appellant 

states that the Court of Appeal mischaracterized a question at the core of the 

adjudicator’s mandate as one of central importance to the legal system simply by citing 

the existence of conflicting decisions. It is an inherent aspect of a reasonableness 

standard that different adjudicators may reach different but reasonable conclusions. 

This does not transform the nature of the legal question. 

35. The Court of Appeal’s flawed approach is similar to another Federal Court of 

Appeal case involving the Canadian Human Rights Commission’s ability to order legal 

costs as part of its remedial powers.41 Layden-Stevenson J.A. determined that 

conflicting decisions over the years raised rule of law concerns42 and a court was better 

placed to decide the question.43 It deserves mention that not only had the Canadian 

Human Rights Commission issued conflicting decisions concerning orders for costs, but 

so too had the Federal Court, arguably making it a more pressing case for uniformity 

than the one at bar. 

                                                 
40  Alberta (Information and Privacy Commissioner), supra, at para. 30. 
41  Canada (Attorney General) v. Mowat, 2009 FCA 309. 
42  Ibid, at para. 45. 
43  Ibid, at para. 43. 
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36. This Court ruled, however, that the statutory interpretation at issue could not be a 

question of central importance to the legal system as a whole because even an 

erroneous order for costs would not “subvert the legal system.”44  

37. Similarly, the question of whether unjust dismissal allows for dismissals without 

just cause falls well short of one that might “subvert the legal system”. To the limited 

degree that interpretations of “unjust dismissal” have conflicted (as will be addressed 

below, that conflict has been extravagantly magnified), their impact does not extend 

beyond circumstances involving dismissal under the Code. As stated by the minority in 

Irving Pulp & Paper (but as part of a unanimous conclusion on standard of review):45  

“This dispute has little legal consequence outside the sphere of 
labour law, and that, not it’s real-world consequences, 
determines the applicable standard of review.” 

38. In terms of expertise, while the adjudicator in the case at bar was being called 

upon to determine a “nuts-and-bolts” question46, it is a mistake to portray such matters 

as simple exercises of statutory interpretation without specialized knowledge. The 

adjudicator—described by the Court of Appeal as a “knowledgeable and experienced 

participant in the regulated sector”47—holds an inherent appreciation of the broader 

policy context at play. This was a point made in the VIA Rail case48 where this Court 

cited with approval Bastarache J.’s dissenting reasons in Barrie Public Utilities v. 

Canadian Cable Television Assn: 
[T]he broad policy context of a specialized agency infuses the 
exercise of statutory interpretation such that application of the 
enabling statute is no longer a matter of ‘pure statutory interpretation’. 
When its enabling legislation is in issue, a specialized agency will be 
better equipped than a court. 

                                                 
44  Canada (Canadian Human Rights Commission) v. Canada (Attorney General), [2011] 3 SCR 
471, 2011 SCC 5, at para. 25. 
45  Irving Pulp & Paper, supra, at note 36, para. 66. 
46  A term used in McLean v. British Columbia (Securities Commission), [2013] 3 SCR 895, 
2013 SCC 67, at para. 28, where a similar issue surrounding expertise and questions of central 
importance arose. 
47  Appeal Decision, para. 39, AR Tab 3, p. 35. 
48  Council of Canadians with Disabilities v. VIA Rail Canada Inc., [2007] 1 S.C.R. 650, 2007 
SCC 15, at para. 92. 
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39. This type of specialized decision-making has been described as “inextricably 

intertwined” with the tribunal’s mandate and fact-finding expertise.49 

40. The question of whether the Code permits dismissals without just cause is 

equally enmeshed with an adjudicator’s mandate to determine whether an employee 

was unjustly dismissed. Job security lies at the very heart of employment law. It is 

impossible to make that assessment without a standard for what justifies dismissal. 

Simply put, the question at issue draws upon the adjudicator’s specialization. 

41. This being neither a question of central importance to the legal system as a 

whole, nor outside the adjudicator’s expertise, the Appellant submits the presumptive 

rule of reasonableness as standard of review applies. 

E. Judicial Intrusion Under Guise of Rule of Law Concerns  

42. The Court of Appeal asserted that a correctness standard was grounded 

separately on a conceptual basis arising out of rule of law concerns and the “persistent 

discord” of conflicting decisions required the court to act as “a tie-breaker.”50  

43. The Appellant submits such a proposition is an unwarranted erosion of the 

principles of deference set out in Dunsmuir. The conundrum posed by conflicting 

administrative decisions was considered by this Court in Domtar.51 In that case, two 

different tribunals had arrived at alternative constructions of the same provision. The 

Quebec Court of Appeal intervened with its own interpretation so as to put an end to the 

dispute, eschewing a deferential standard in favour of correctness. 

44. Writing for a unanimous court, Justice L’Heureux-Dubé (not conceding there was 

a genuine conflict but assuming it for purposes of addressing standard of review) 

considered the academic writing that supported such intervention under a rule of law 

justification. She stated that consistency of decision-making and rule of law cannot be 

separated from, nor determinative of, the contextual concerns regarding tribunal 

                                                 
49  Canada (Canadian Human Rights Commission) v. Canada (Attorney General), supra at note 
44, para. 25. 
50   Appeal Decision, paras. 50-55, AR Tab 3, pp. 38-40. 
51  Domtar Inc. v. Quebec (Commission d'appel en matière de lésions professionnelles), [1993] 
2 SCR 756 (“Domtar”). 
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autonomy, expertise and effectiveness.52 Even serious conflict should not be decided 

simply by the “triumph” of rule of law:53 
In my opinion, questions as to the advisability of resolving a 
jurisprudential conflict avoid the main issue, namely, who is in the best 
position to rule on the impugned decision. Substituting one's opinion 
for that of an administrative tribunal in order to develop one's own 
interpretation of a legislative provision eliminates its decision-making 
autonomy and special expertise. [… I]t risks, at the same time, 
thwarting the original intention of the legislature. 

45. The ease with which courts may effectively usurp the administrative decision-

maker can be seen in the present case. The Court of Appeal failed to identify or quantify 

any specific harm created, let alone particularize the extent to which it undermined the 

legal system. Yet it nonetheless elevated the conflicting decisions to a rule of law 

conundrum that required a “tie-breaker.”54 

46. It is significant that prior to the case at bar, despite an estimated 250 unjust 

dismissal decisions annually55 over 35 years, only eight have concluded the meaning of 

“unjust dismissal” must be based on common law wrongful dismissal doctrine instead of 

a just cause standard borrowed from collective agreements. Furthermore, the case at 

bar was the first which litigated the present issue at the Federal Court. Do eight 

decisions among thousands sufficiently stand as “persistent discord?”  

47. The Appellant states that a better measure of rule of law concerns may be 

determined by canvassing the constituents affected by such decisions. In 2004 the 

                                                 
52  Domtar, supra, at p. 795. 
53  Ibid, at pp. 796-797. 
54  The approach taken by the courts below on standard of review resembles other problematic 
cases where the courts attempt to cloak a correctness review in the language of deference, or 
to situate the facts within the rare exception that does not attract the appropriate deferential 
approach: David Mullan, Establishing the Standard of Review: The Struggle for Complexity? 
(2004), 17 C.J.A.L.P. 59, at pp. 73-77. In the labour context, an example that parallels the case 
at bar is: Communications Energy and Paperworkers Union of Canada, Local 30 v. Irving Pulp & 
Paper, Limited, 2011 NBCA 58, at para. 21: “there comes a point in time where the goal of 
certainty in the law must overshadow the precepts of the deference doctrine.” 
55  Harry Arthurs, Commissioner, Fairness at Work: Federal Labour Standards for the 21st 
Century, (Gatineau, Quebec: Human Resources and Skills Development Canada, 2006) at p. 
178. Westlaw’s database of decided unjust dismissal cases was recently estimated to contain 
approximately 1,740 decisions: Reagan Ruslim, Unjust Dismissal Under the Canada Labour 
Code: New Law, Old Statute, [2014] Western Journal of Legal Studies, Vol. 5, Issue 2, Art. 3, p. 
28. However, many decisions, particularly earlier ones, remain unreported. 
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Minister of Labour appointed eminent labour law professor Harry Arthurs to conduct a 

review of Part III of the Code. Professor Arthurs heard from 171 groups and individuals 

across the country, received 154 formal briefs and many informal submissions.56 In 

2006 Professor Arthurs delivered an exhaustive report. Despite its many 

recommendations, there was no mention of rule of law concerns stemming from 

inconsistent unjust dismissal interpretations. To the contrary, Professor Arthurs 

concluded that the adjudicators’ jurisprudence on unjust dismissal has significantly 

contributed to greater respect, fairness and equality in the workplace.57 Thus it is 

incongruous that this issue now requires judicial intervention, a measure which not 

coincidentally reduces job security for the half-million workers governed by those 

protective labour standards. 

48. The Appellant submits that the approach to judicial review taken by the Court of 

Appeal signals a dangerous precedent for unprincipled encroachment against 

administrative decision-makers. Returning to the key issue—to whom did the legislature 

bestow responsibility for administration of the statute—the following statement by 

L’Heureux-Dubé J. in Domtar is appropriate: 58 
Far from being neutral, the concept of consistency is an elusive 
parameter which, varying on the objective sought, may distort the very 
nature of the judicial review. The arbitrariness which the judicial 
review sought to remedy, may, thus become the result. 

F. Correctness by Any Other Name is Still Correctness 

49. Justice Stratas formulated an alternative finding on standard of review: that if 

reasonableness was the proper standard, he would have afforded the adjudicator only a 

narrow margin of appreciation given that the statutory interpretation involved “little 

specialized labour insight.”59  

                                                 
56  Fairness at Work: Federal Labour Standards for the 21st Century, supra, Executive 
Summary, p. xi. 
57  Ibid, at pp. 96 and 178. The Report specifically refers to the instrumental value of progressive 
discipline and just cause yet makes no mention of the small dissenting faction (which at the time 
of the Report numbered only four decisions), thus reinforcing their outlier status. 
58  Domtar, supra at note 51, p. 796. 
59 Appeal Decision, para. 58, AR Tab 3, p. 41. 
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50. The Appellant states that the Court of Appeal, by a differently formulated 

phrasing, is either still imposing the correctness standard, or attempting to radically alter 

the reasonableness standard.  

51. When the Court of Appeal decides upon a narrow margin of appreciation, this 

creates two problems. First, “margin of appreciation”60 corresponds to deference.61 

Having determined that reasonableness is appropriate, it is inconsistent to then insist 

upon a diminished version. Reasonableness of a decision necessarily depends on 

context, but it remains a single standard.62 A decision or outcome will either be 

reasonable or not.63 Variable degrees of deference within the reasonableness standard 

have been expressly rejected by this Court.64 Therefore where a court narrows the 

margin of appreciation, it necessarily reduces the range of outcomes all of which are 

reasonable. The standard becomes very reasonable, correct, or some other variation. 

52. Secondly, while the Appellant’s interpretation of the unjust dismissal provisions is 

submitted as the only reasonable construction (as per discussion of issue 2 below), 

assuming for this appeal the existence of two arguably acceptable and defensible 

outcomes, any narrowing necessarily implies the adjudicator’s choice of interpretation 

must correspond to a single outcome. The standard becomes indistinguishable from 

correctness.  

53. By contrast, the Application Judge identified reasonableness as the appropriate 

standard for review, yet failed to actually apply that standard. Justice O’Reilly rejected 

the argument that the arbitral jurisprudence supported the Adjudicator’s interpretation, 

but did not analyze that interpretation to determine if it fell outside the range of 

                                                 
60 In the administrative decision-making process there is a range of reasonable outcomes and 
within that range tribunals have a margin of appreciation. Dunsmuir, supra, at para. 47. 
61  Doré v. Barreau du Québec, [2012] 1 SCR 395, 2012 SCC 12, at para. 57. Justice Stratas 
uses “margin of appreciation” and “range of reasonable outcomes” synonymously. For a sample 
of other recent cases where Stratas J.A. utilizes range and margin of appreciation 
synonymously, see: Delios v. Canada (Attorney General), 2015 FCA 117, paras. 21 and 26; 
Canada (Attorney General) v. Boogaard, 2015 FCA 150, at para. 36; and Canadian National 
Railway Compagny v. Richardson International Limited, 2015 FCA 180, para. 30. 
62  Canada (Citizenship and Immigration) v. Khosa, [2009] 1 SCR 339, 2009 SCC 12, para. 59. 
63  The Hon. Michel Bastarache, Modernizing Judicial Review, 22 C.J.L.A.P. 227, at p. 235: 
“Much like being somewhat pregnant, one cannot be somewhat unreasonable.” 
64  Alberta (Information and Privacy Commissioner), supra, at para. 47. 
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reasonable outcomes, as required by Dunsmuir.65 Justice O’Reilly merely conducted his 

own analysis of the provision and came to a conclusion about its correct interpretation.66 

The Application Judge therefore committed the same error identified in McLean v. 

British Columbia (Securities Commission) by failing to demonstrate the 

unreasonableness of the adjudicator’s interpretation.67  

G. Conclusion on Standard of Review 

54. The approach taken by the courts below on standard of review was merely 

cloaked in the language of deference, but did not apply the appropriate deferential 

approach. The Appellant states this was a case where the purported standard simply 

masked decisions to substitute the court’s opinion for that of the labour adjudicator’s. 

Issue (ii): The Meaning of Unjust Dismissal 

A. Overview of Argument 

55. Whether the standard of review is correctness or reasonableness, the 

Adjudicator’s decision should not have been set aside. Adjudicator Schiff applied a line 

of authority that upholds the only reasonable interpretation of the Code’s unjust 

dismissal provisions. The courts below, on the other hand, conducted fundamentally 

flawed analyses and arrived at erroneous interpretations of “unjust dismissal.” 

56. In reaching its conclusions, the Court of Appeal ignored the legislative intent 

behind the separately enacted unjust dismissal scheme. The Court of Appeal also failed 

to construe that intent alongside the unique wording and key contextual elements, 

particularly the employer’s statutory duty to provide reasons for dismissal, an obligation 

utterly incompatible with a reading that allows dismissals without just cause.  

B. General Scheme and Scope of the Canada Labour Code 

57. The Code is divided into three parts. Part I deals with collective bargaining. Part 

II is concerned with occupational health and safety. Part III was enacted in 1965 and 

sets out labour standards. Those labour standards (which include matters such as 
                                                 
65  Dunsmuir, supra, at para. 47. 
66  Application Judge’s Reasons, paras. 34-39, AR Tab 2, pp. 14-15. 
67  McLean v. British Columbia (Securities Commission), supra, note 46, at para. 41. 
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wages, hours, leaves of absence and severance pay) are set out in separate Divisions. 

Division XIV, comprising ss. 240-246 and titled Unjust Dismissal, was enacted in 1978. 

These unjust dismissal provisions currently govern approximately one half-million non-

unionized employees.68  

C. In a Nutshell: Proper Construction of the Unjust Dismissal Provisions 

58. Prior to 1978, the Code provided minimum notice or severance pay in cases of 

termination without just cause.69 That meant, until 1978, the Code “mimicked” job 

security at common law: an employee could be fired at any time and without cause, 

provided the employer complied with notice or severance pay obligations. The unjust 

dismissal provisions were grafted onto those earlier labour standards. These newer 

provisions do not mimic common law. They mimic collective bargaining law. For eligible 

employees, the provisions add enhanced job security comparable to unionized workers. 

59. Two key features of the provisions are the employee’s right to file a complaint, 

and a self-standing right to reasons for dismissal: 

DIVISION XIV:  UNJUST DISMISSAL 

240.(1)Subject to subsections (2) and 242(3.1), any person 

(a) who has completed twelve consecutive months of continuous 
employment by an employer, and 

(b) who is not a member of a group of employees subject to a 
collective agreement, 

may make a complaint in writing to an inspector if the employee has 
been dismissed and considers the dismissal to be unjust. 
[…] 

Reasons for dismissal 

241.(1) Where an employer dismisses a person described in 
subsection 240(1), the person who was dismissed or any inspector 
may make a request in writing to the employer to provide a written 
statement giving the reasons for the dismissal, and any employer who 
receives such a request shall provide the person who made the 
request with such a statement within fifteen days after the request is 
made. 

                                                 
68  According to the most recent federal survey, about 12,000 businesses and 480,000 workers 
fall within the jurisdiction of the Code’s unjust dismissal provisions: A Profile of Federal Labour 
Jurisdiction Workplaces: Results from the 2008 Federal Jurisdiction Workplace Survey 
(Gatineau, Québec: Human Resources and Skills Development Canada, June 2010), at p. 1. 
69  Currently ss. 230(1) and 235(1). 
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(emphasis added) 

60. With those two key provisions, sections 240-246 embody a notion of 

justification that is specific to “dismissals.”  

61. Subsection 240(1) is triggered when the employee considers the dismissal to 

be “unjust” and files a complaint. If the employee meets the eligibility requirements, the 

employer must justify the dismissal with reasons. Thus the right to file a complaint and 

the right to reasons work hand-in-glove. When an employee invokes these rights, the 

onus shifts to the employer for justification. 

62. If an employer provides justification by showing just cause for the dismissal, the 

employee is denied remedial protection under the Code. Alternatively, if an employer 

justifies its decision with legitimate economic reasons,70 the adjudicator loses 

jurisdiction: the employer’s action is considered a termination by way of lay-off rather 

than “dismissal.” The employee’s remedial protection is then afforded through the 

minimum severance pay contained in the termination provisions71.  

63. When an employer decision cannot be justified as either for just cause or 

legitimate economic reasons per s. 242(3.1), the dismissal is “unjust.” The adjudicator is 

then fully empowered to make the employee whole, including reinstatement. 

D. Statutory Interpretation: General Principles 

64. The proper and accepted means of statutory interpretation is to take a textual, 

contextual and purposive approach to the enactment. The words of an Act are to be 

read in their entire context and in their grammatical and ordinary sense harmoniously 

with the scheme of the Act, the object of the Act, and the intention of Parliament.72  

65. This Court has previously stated that when scrutinizing legislation, if the words 

are clear, their ordinary meaning will dominate the textual, contextual and purposive 

                                                 
70  per s. 242(3.1): lack of work or discontinuance of the function. 
71   ss. 230(1) and 235(1) in Divisions X and XI respectively. 
72  Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27, para. 27, citing with approval from Elmer 
Driedger in Construction of Statutes (2nd ed. 1983) at p. 87. 
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analysis, but in cases where the words are unclear, that approach will yield to the 

interpretation that best achieves the overriding purpose of the statute.73 

E. Specific Principles Applicable to Special Status of Work  

66. All legislation is animated by a purpose the legislature seeks to achieve.74 As a 

starting point for determining that purpose, it is vital to understand the nature of the 

activity which the legislation is directed at: in this case, work.  

67. Work assumes central importance in our lives.75 When this Court was called 

upon to interpret the unjust dismissal clauses in the Code for the first time,76 Dickson 

C.J.C. recognized employees as members of an historically vulnerable group77 and that 

an individual’s self-esteem is often intricately tied to their work.78 That vulnerability is 

particularly stark in a non-unionized workplace where advocacy groups for employees 

have been and continue to remain very rare.79 The presence of predominantly larger 

companies in the non-unionized federal sector only heightens the inequality in 

bargaining power.80  

68. Labour standards are especially vital to those with the least bargaining power. 

Interpreting a provincial counterpart to the Code, Ontario’s Employment Standards 

Act,81 Iacobucci J. observed that the object of labour standards legislation was to 

protect the interests of employees.82 Therefore the general interpretive approach to 

benefits-conferring legislation such as labour standards is that when any doubt arises 
                                                 
73  Celgene Corp. v. Canada (Attorney General), [2011] 1 SCR 3, 2011 SCC 1, at para. 21, 
citing Canada Trustco Mortgage Co. v. Canada, 2005 SCC 54 at para. 10. 
74 R. v Big M Drug Mart Ltd., [1985] 1 SCR 295, at p. 331. 
75  Reference Re Public Service Employee Relations Act (Alta.), [1987] 1 S.C.R. 313, at p. 368. 
76  Slaight Communications Inc. v. Davidson [1989] 1 S.C.R. 1038, a case concerning the limits 
of an adjudicator’s powers under former s. 61.5, the predecessor to current s. 242 of the Code. 
77  Ibid., at 1051-52, referring to the employment relationship as described in P. Davies and M. 
Freeland, Kahn-Freund: Labour and the Law, 3d ed. (London: Sweet & Maxwell, 1983) at 18. 
78  Ibid., at 1054 referring to D. Beatty, “Labour is not a Commodity” in Reiter and Swan, eds. 
Studies in Contract Law (1980), at pp. 323-4. 
79  Daphne Taras, Reconciling Differences Differently: Employee Voice in Pubic Policymaking 
and Workplace Governance, 28 Comp. Labour Law & Pol’y J. 167 (2007), at pp. 14-15. 
80  Fairness at Work: Federal Labour Standards for the 21st Century, supra, at p. 8: About 86% 
of employees covered by Part III of the Code work in larger businesses of 100 or more 
employees, atypical of industry overall. 
81  Employment Standards Act (Ontario) R.S.O. 1980, c. 137. 
82  Machtinger v HOJ Industries Ltd., [1992] 1 SCR 986, at p. 1003. 
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concerning interpretation, it to be resolved in favour of the claimant.83 The foregoing 

approach is “buttressed”84 by s. 12 of the Interpretation Act. 85 

Every enactment is deemed remedial, and shall be given such fair, 
large and liberal construction and interpretation as best ensures 
the attainment of its objects. 

69. While the Code’s labour standards therefore reflect an overriding purpose of 

protecting employees,86 the unjust dismissal provisions were grafted onto the legislation 

a dozen years later. They have a narrower focus, specifically directed at the loss of 

employment.  

70. This Court has previously elaborated on how heavily the loss of a job weighs on 

individuals, both financially and psychologically.87 In McKinley it was observed that 

because of the acute vulnerability at the time of dismissal, legal decisions impacting 

upon termination of employment should only be undertaken with great care. 88 

F. Proper Interpretive Approach: Protection, with Special Concern for 
Dismissal, Requires a Just Cause Standard 

71. Viewed with the foregoing principles in mind, the unjust dismissal provisions aim 

to protect employees at the most vulnerable point in their working lives, dismissal. 

Analysis of legislative intent behind the unjust dismissal provisions begins with the 

understanding that the Code acts as bulwark where common law is inadequate at 

protecting workers. And that dismissal is an area where workers are particularly 

vulnerable and in need of greater protection. For that reason, where ambiguities in 

interpretation arise and two reasonable alternatives are available, it is presumed that 

Parliament intended the more generous version.  

                                                 
83  Rizzo & Rizzo Shoes Ltd., supra, at note 72, para. 36.  
84  Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42, para. 26. 
85  Interpretation Act, R.S.C. 1985, c. I-21, s. 12. 
86  This is underscored by s. 168(1): “This Part and all regulations made under this Part apply 
notwithstanding any other law or any custom, contract or arrangement, but nothing in this Part 
shall be construed as affecting any rights or benefits of an employee under any law, custom, 
contract or arrangement that are more favourable to the employee than his rights or benefits 
under this Part.” 
87  Machtinger v HOJ Industries Ltd., supra, pp. 990-91. 
88  McKinley v. BC Tel, [2001] 2 SCR 161, para. 54. 
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72. This approach does not dictate outcomes—it informs the interpretation of the 

unjust dismissal provisions by providing a lens through which text, context and 

legislative intent come into proper focus. However, that was not how the Court of 

Appeal undertook its analysis. 

73. Instead of utilizing the proper approach as a lens to appreciate precisely what 

Parliament intended and assessing that, together with the words and context, the Court 

of Appeal inverted the lens, identified the possible outcomes, then worked backwards, 

ultimately to support an interpretation it preferred. In doing so, the Court of Appeal 

ignored relevant considerations, compartmentalized (rather than contextualized) its 

analysis, and drew unreasonable conclusions.  

(a) The Text: ss. 240-246 and “Unjust Dismissal” 

74. When the Court of Appeal turned to the meaning of “unjust”, it found the word too 

generic to illuminate any legislative intent89 (the Appellant disagrees and, with the aid of 

arbitral and scholarly interpretation, will address this in the section below). Notably, 

however, Justice Stratas gave no attention to the word “dismissal.” 

75. Prior to enactment of the unjust dismissal provisions, Part III of the Code set out 

mandatory minimum notice and severance for termination of employment at ss. 230(1) 

and 235(1). These provisions were framed by way of positive obligation on an employer 

who “terminates” employment except for employees whose termination was by way of 

“dismissal” for just cause. “Dismissal” and “just cause” were therefore linked together as 

an exception to “termination” through the notion of justification. 

76. When Parliament introduced ss. 240-246, it used the word “dismissal” instead of 

termination. It also shifted the frame of reference to the employee’s subjective belief (if 

he or she “considers” the dismissal to be unjust). Read together with the remedial 

purposes behind labour standards legislation, this language tells us that Parliament 

created a scheme for dismissals where justification was the core. It is a scheme entirely 

incompatible with dismissal without cause or reasons. This conclusion is reinforced by 

the legislative intent. 

                                                 
89  Appeal Decision, para. 83, AR Tab 3, p. 48. 
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(b) Legislative Intent: History of the Unjust Dismissal Provisions 

77. The Court of Appeal concluded that the absence of explicit language limiting 

dismissals to cases of just cause undermined any interpretation that the provisions 

intended to confer job security comparable to that in the unionized sector.90 However, 

considerable indication of legislative intent refutes this position.  

78. Legislative intent is determined by reference to the intention that existed at the 

time of the enactment.91 Legislative history can help illuminate this intent.92 The Code’s 

unjust dismissal provisions were brought into force on September 1, 1978.93 These 

provisions made the federal jurisdiction the second regime in Canada to enact 

enhanced job protection legislation for non-unionized employees.94  

79. Prior to enactment, the Hon. John Munro, then Minister of Labour, explained 

that the purpose behind the unjust dismissal provisions was to extend protections 

normally found in collective agreements to non-unionized employees:95 

The intention of this provision is to provide employees not 
represented by a union, including managers and professionals, 
with the right to appeal against arbitrary dismissal – protection 

                                                 
90  Appeal Decision, para. 71, AR Tab 3, p. 45. 
91  R. v Big M Drug Mart Ltd., supra, at p. 335. 
92  Celgene Corp., supra, at paras. 26-27; Rizzo & Rizzo Shoes Ltd., Re, supra, at para. 31. See 
also Merk v. International Association of Bridge, Structural, Ornamental and Reinforcing Iron 
Workers, Local 771, [2005] 3 SCR 425, 2005 SCC 70, at para. 28. Evidence from House of 
Commons debates was used for this purpose in, for example: Reference re Supreme Court Act 
ss. 5 and 6, [2014] 1 SCR 433, 2014 SCC 21, at paras. 50-54; Canada (Canadian Human 
Rights Commission) v. Canada (Attorney General), supra note 44, at paras. 43-44; and Quebec 
(Attorney General) v. Canadian Owners and Pilots Association, 2010 SCC 39, at para. 18. Also 
see R. v. Morgentaler, [1993] 3 SCR 463, at pp. 483-5. 
93 R.S.C. 1970, c. L-1 as am.  Bill C-8 was tabled on October 27, 1977.  See H.C.. Deb., 30th 
Parl., 3rd Sess., (1977) v.1 p. 325.  It was given Royal Assent on April 20, 1978, see Act to 
amend the Canada Labour Code., S.C. 1977-78 c. 27. 
94  The Code’s provisions were preceded by unjust dismissal protection in Nova Scotia: Labour 
Standards Code S.N.S. 1972 c. 10 (L l-I), s. 67A, as amended by S.N.S. 1975, c. 50, s.4. 
Quebec enacted a similar provision in 1979: Act Respecting Labour Standards, S.Q. 1979, c. 45 
(R.S.Q. c. N-1), s. 124. Notably, statutory protection against unjust dismissal is the prevailing 
rule in Western European nations: Gilles Trudeau, Is Reinstatement a Remedy Suitable to At-
Will Employees?, (1991) 30 Industrial Relations (no. 2) 302, at p. 304. 
95  Statement by Minister of Labour, John Munro, Minutes of Proceedings and Evidence of the 
Standing Committee on Labour, Manpower and Immigration, Respecting Bill C-8, An Act to 
amend the Canada Labour Code (March 16, 1978), at 11:46-47.  
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the government believes to be a fundamental right of workers 
and already a part of all collective agreements.  

80. Before tabling the proposed amendments, the Minister had explained in the 

Labour Gazette (a publication of the Canada Department of Labour), among other 

things, the specific choice of wording. After indicating the amendments would break new 

ground, and would provide a mechanism similar to those found in unionized workplaces 

where an employee might appeal a dismissal he or she believed as unfair, Minster 

Munro stated:96 
I realize that the terms “just” or “unjust” are sometimes difficult to 
define. However we have a vast body of arbitral jurisprudence on 
dismissals in the organized sector. They contain precedents that 
will enable arbitrators to determine whether a firing is warranted 
or not. Each case has to be decided according to its circumstances, 
but the application of the principles of fairness and common sense 
have established pretty clearly what constitutes just or unjust 
dismissal.”  
(emphasis added) 

81. The Minister’s statement contains crucial points. First, that the provisions will be 

utilized to determine if a dismissal was warranted, i.e., justified. The word “unjust” would 

serve as the new measure and, while hard to define for many, will be ascertainable to 

labour adjudicators. Thus the Court of Appeal’s conclusion that the main object of the 

provisions was to expand remedies is refuted by evidence of substantive reform through 

a new standard of justification for dismissal.97  

82. Secondly, the Minister’s reference to the arbitral jurisprudence is also crucial. 

The Minister could have said nothing about which source of law adjudicators should 

draw upon, leaving that determination to adjudicators. Or the government could have 

specified common law instead. Yet, without dictating what the result should be—leaving 

that to the administrative specialists—the Minister explicitly said the legal precedent for 

the standard of dismissal ought to be found in the same arbitral law that governs 

unionized workers.  

                                                 
96  Hon. John Munro, “A Better Deal for Canada’s Unorganized Workers,” The Labour Gazette 
77:8 (Ottawa: Labour Canada, August 1977) 347, at 349. 
97  Appeal Decision, para. 76, AR Tab 3, p. 46. 

21



83. That reference to collective bargaining’s arbitral law should not be surprising. 

While often thought and written of as inhabiting separate spheres, the laws of individual 

employment and collective bargaining are closely related. Professor Brian Langille has 

suggested it is useful to think of collective bargaining as a subset of employment law, 

which is the more global realm for securing justice in the workplace.98 Professor Arthurs 

amplifies upon this connection:99 
To say that labour law is a subset of employment law is to remind 
ourselves that we must measure our system of employment regulation 
by what it does to help the weakest, not the strongest, members of the 
workforce. 

84. Thus the Minister’s explicit reference to collective agreements and unionized 

workers informs the meaning of “unjust” as intended to protect the weakest by securing 

a form of workplace justice enjoyed by the strongest. As discussed below, seasoned 

labour adjudicators and labour scholars, relying upon the arbitral jurisprudence to which 

they had been directed by the Minister, readily understood that. To them, unjust was not 

a generic term, but instead held a specific meaning in labour relations: an unjust 

dismissal meant dismissal without just cause.  

85. Therefore Justice Stratas was incorrect when he stated there was no indication 

that Parliament was trying to protect non-unionized employees in the same fashion as 

unionized workers.100  

86. Indeed, the Court of Appeal’s finding in this case runs directly counter to the 

interpretation made by another Court of Appeal panel. Called upon to interpret s. 240 in 

the context of the 12 months’ continuous employment required to qualify for filing a 

complaint of unjust dismissal, that Court of Appeal panel relied upon Minister Munro’s 

explanation of the unjust dismissal provisions (per Isaac C.J.):101  

                                                 
98  Brian Langille, Labour is a subset of Employment Law (1981) 31 U. Toronto L.J. 200, at p. 
201, 230. 
99  Harry W. Arthurs, Charting the Boundaries of Labour Law: Innis Christie and the Search for 
an Integrated Law of Labour Market Regulations, Dalhousie LJ 34.1 (2011): 1-18, at p. 9. 
100  Appeal Decision, para. 70, AR Tab 3, p. 44. In fairness to Justice Stratas, the Appellant 
acknowledges that neither party put Minister Munro’s Standing Committee or Labour Gazette 
comments before him. 
101  In Beothuk Data Systems Ltd., Seawatch Division v. Dean, [1998] 1 FC 433, 1997 FCJ 1117 
(FCA), para. 33. 
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The avowed objective of the unjust dismissal provisions was to afford 
non-organized workers within federal jurisdiction protection against 
unjust dismissal similar to that enjoyed by unionized workers under 
collective agreements. 

87. In yet another Federal Court of Appeal decision that considered the unjust 

dismissal provisions, Marceau J.A. ventured that the provisions departed from common 

law insofar as “real and substantial cause” was now required to make a dismissal 

“just”:102 
I have no hesitation in saying that the new section 61.5 remedy left far 
behind it the traditional common law remedy and its abuse of right 
doctrine. The very right of dismissal has been completely altered 
to preclude arbitrary action by the employer and to ensure continuity 
of employment. Only a right of “just” dismissal now exists, and 
this certainly means dismissal based on an objective, real and 
substantial cause, independent of caprice, convenience or purely 
personal disputes, entailing action taken exclusively to ensure the 
effective operation of the business. 
(emphasis added) 

88. Justice Stratas concluded the foregoing statement meant that the requirement for 

“real and substantial cause” connected to the business, not the employee.103 The 

Appellant states this not only unreasonably strains the language, but it reads out the 

preceding sentence where Marceau J.A. explicitly declares that the common law has 

been “completely altered” by a prohibition against arbitrary dismissal intended to ensure 

job security. Furthermore, in a later decision, Justice Marceau confirmed his remarks in 

Boisvert pertained to a need for a form of just cause to justify dismissal under the Code. 

89. In Bell Canada v. Hallé, Marceau J.A. reiterated his earlier statement that s. 61.5 

“precluded arbitrary action” by the employer and ensured “continuity of employment”, so 

that an employer was now limited to a “just” dismissal.104 Moreover, Justice Marceau 

expressly indicated the objectivity and reasonableness of an employer’s decision to 

dismiss must relate to the employee’s work performance.105 
For my part, I think that what must be proven will vary depending on 
the case but will always have to be established in accordance with the 
definition of "just dismissal", as I said I understood it, and consistent 

                                                 
102  Canadian Imperial Bank of Commerce v. Boisvert, [1986] 2 F.C. 431 (Fed. C.A.), para. 9. 
103  Appeal Decision, paras. 91-92, AR Tab 3, p. 51. 
104  Bell Canada v. Hallé, (1989) 29 CCEL 213, 99 NR 149 (FCA), at para. 18. 
105  Ibid. paras. 19-20. 
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therefore with what is to be determined, namely the reasonableness 
of the employer's appraisal of the employee's lack of 
competence. (emphasis added) 

90. Therefore it is submitted that Justice Stratas is wrong about how previous judges 

of the Court of Appeal have interpreted the unjust dismissal provisions—they have 

heeded the legislative history and Parliamentary purpose to construe a requirement of 

just cause. By contrast, Justice Stratas’s own interpretation is not supported with 

legislative history. At paragraph 71, Stratas J.A. merely refers to evidence that prior to 

enactment of the unjust dismissal provisions, Parliament knew of Nova Scotia’s 

comparable legislation106 and failed to utilize the same explicit “just cause” term in the 

amendments to the Code. However, this does not amount to evidence of legislative 

intent—it simply reflects Parliament’s desire to create its own unique regime. To take 

the further step and suggest that it is evidence that Parliament intended only remedial 

reforms relies upon an inference that is not supported by the legislative history and 

context. 

91. When the Court of Appeal therefore opts to interpret the reforming aspect of the 

unjust dismissal provision as essentially a remedial upgrade over common law, it omits 

the true legislative intent: further “protection” against unjust dismissal of the kind 

enjoyed by unionized workers. To be meaningful, protection must be read broadly and 

generously in keeping with the nature of this type of legislation. It necessarily extends 

beyond remedies to include the greatest vulnerability for workers: job security. This was 

achieved through the right not to be dismissed without just cause. 

(c) Opinions of Labour Specialists 

92. This Court has previously acknowledged that a body of arbitral jurisprudence is a 

useful benchmark for measuring the reasonableness of an underlying arbitral 

decision.107 Additionally, in circumstances such as the case at bar, scholarly writings 

offer an authoritative source for the interpretation of statutes.108  

                                                 
106  Labour Standards Code S.N.S. 1972 .c 10. (L l-I). s. 67 A as am. by S.N.S. 1975, c. 50. s.4.  
107  Irving Pulp & Paper, (SCC) supra at note 36, para. 6. While Abella J. was writing for a 
majority, the dissenting members of this Court expressly stated their separate agreement on this 
point (at para. 75, 91). It is notable that in distinction to Irving Pulp & Paper, the Adjudicator in 
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93. Given that Minister Munro’s express objective was for adjudicators to interpret 

the meaning of “unjust” dismissal with reference to the arbitral jurisprudence, the 

Appellant states it is valuable to consider both the adjudicative case law and the 

opinions of labour law experts. 

i)  Arbitral Consensus: the Code imports a Just Cause Standard 

94. Beginning in 1979, through thousands of cases, adjudicators utilizing principles 

based on collective agreement interpretation in the unionized sector have maintained a 

strong consensus that an unjust dismissal under the Code means dismissal without just 

cause.  

95. As noted by the Court of Appeal, many of these decisions followed the 

interpretation of unjust dismissal undertaken in Roberts v Bank of Montreal. In that 

case, Adjudicator George Adams stated the meaning of “unjust” was well understood in 

labour relations.109 Stratas J.A. finds this reasoning is an unsupported leap in logic 

insofar as “unjust” is a “generic word used in a host of statutes.”110 Yet Adjudicator 

Adams comes to his understanding of “unjust dismissal” exactly as Minister Munro had 

urged: by reference to collective bargaining and arbitral jurisprudence. This experienced 

adjudicator and authoritative labour law author,111 former Assistant Deputy Minister of 

Labour (Ontario) and former Chair, Grievance Settlement Board of Ontario, also found 

support in the writings of labour academics.112 Finally, Adjudicator Adams stated that 

while his interpretation was informed by the arbitral jurisprudence, it did not blindly 

                                                                                                                                                             
the case at bar was not being reviewed with a view to whether he departed from the 
consensus—the consensus was never acknowledged.  
108  For an example in the labour relations context, see Center Hospitalier Regina Ltee. v. 
Quebec (Labour Code), 1990 SCJ 56, [1990] 1SCR 1330, at pp. 1353-54, 1361-62, 1364. See 
also Pierre-André Côté, The Interpretation of Legislation in Canada, 3rd ed. (Scarborough, Ont.: 
Carswell, 2000), at p. 552: There can be no doubt that a scholar’s opinion will not prevail over a 
clear provision, but where there is need for interpretation, legal literature, as a non-binding 
authority, may provide a reasonable answer or confirm the judge’s view. Established legal 
literature may also provide evidence of interpretive practices, which should not be set aside 
without valid justification 
109  Re Roberts and the Bank of Montreal, 1979 CarswellNat 1006, [1979] CLAD No. 11, 1 LAC 
(3d) 279, at para. 16. 
110  Appeal Decision, para. 83, AR Tab 3, p. 48. 
111  George W. Adams, Canadian Labour Law, 2nd ed. (Aurora, Ont.: Canada Law Book, 2006). 
112 Re Roberts and the Bank of Montreal, supra, at para. 18. 
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adhere to it and would necessarily bear modification depending on the employment 

context.113 

96. Therefore, contrary to Stratas J.A.’s conclusion, Adjudicator Adams in Re 

Roberts arrived at his interpretation exactly as Parliament intended, supporting it with 

thoughtful and measured reasoning that drew on his labour expertise, the arbitral law 

and academic writing. Moreover, subsequent adjudicators arrived at a consensus with 

this interpretation and built upon it.114  

97. By contrast, the interpretation of Justice Stratas is not supported by any 

reference to the legislative history or scholarly opinion, and what support he found in the 

arbitral case law is limited by a factor he fails to mention: those cases comprise a tiny 

fraction of all arbitral decisions.  

98. Starting in 1994,115 more than 15 years after enactment of the unjust dismissal 

provisions, a few adjudicators interpreted the absence of express language stipulating a 

just cause standard combined with the availability of notice and severance provisions 

(ss. 230(1) and 235(1)) meant the common law standard of dismissal upon reasonable 

notice should prevail. Prior to the case at bar, there had been a total of eight decisions 

that adopted this dissenting interpretation.116 As discussed in paragraph 46 above, 

among more than 1,700 reported decisions to date, eight cases comprise a dissent best 

characterized as mere outliers.  

 

                                                 
113  Re Roberts and the Bank of Montreal, supra, at para. 19. A good example is Ivanmore v 
Canadian Imperial Bank of Commerce, 1983 CarswellNat 101, [1983] C.L.A.D. No. 68, 3 
C.C.E.L. 26. Adjudicator Dorsey undertook an analysis of comments by Minister Munro, 
academic opinion, and the presence of similar legislation in Nova Scotia and Quebec, in arriving 
at the same conclusions as Adj. Adams (at paras. 3-8). However, Adjudicator Dorsey ultimately 
modified the industrial just cause standard for the bank setting, with the result that acts of 
dishonesty were scrutinized more seriously: paras. 55-56. 
114  A good review of the development of that consensus is provided in Connors v H & R 
Transport 2011 CarswellNat 4517, [2011] C.L.A.D. No. 355, at paras. 39-42. Meanwhile, an 
excellent side-by-side analysis of this approach weighed against the small dissenting view can 
be found in Champagne v Atomic Energy Canada Limited, [2012] C.L.A.D. No. 57: Adjudicator 
Roach ultimately focused on the nature of the Code as benefits-conferring and reasoned that a 
broad and generous interpretation supported a requirement for just cause. 
115  The first case is Knopp v. Western Bulk Transport Ltd., [1994] C.L.A.D. No. 172. 
116  Justice Stratas cites all eight cases: Appeal Decision, para. 48, AR Tab 3, p. 37. 
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ii)  Scholarly Opinions 

99. The Appellant states that the weight of scholarly opinion is squarely behind the 

existence of a just cause standard for a lawful dismissal under the Code. At the Court of 

Appeal, the Appellant relied upon an excerpt from an authoritative treatise often cited in 

this Court, Employment Law in Canada:117 
[T]he policy of the section is to provide the non-unionized employee 
with substantially similar protections against unjust discharge as the 
unionized employee enjoys under collective agreement. 

100. Justice Stratas concluded that the late Professor Christie’s assessment is 

“unsupported by authority and logic.”118 The Appellant states this disregards identical or 

similar conclusions by other leading scholars.119 

101. If there has been a dearth of more recent academic articles, the Appellant 

suggests this can only be because it has never been seriously doubted among scholars 

that the Code’s standard for dismissal is just cause. Indeed the only academic article on 

the subject for many years was authored in the aftermath of Justice O’Reilly’s judgment 

and it, too, concluded the case was wrongly decided by the Federal Court.120 

102. Against this unanimous opinion, the Court of Appeal offers no counterweight in 

scholarly thought.  

 

 

                                                 
117  Barnacle, Peter et al., Employment Law in Canada, 4th ed., loose-leaf (Toronto: LexisNexis 
Canada Inc., 2005), Vol 2, §17.15. 
118  Appeal Decision, para. 81, AR Tab 3, p. 48. 
119  See for example: Geoffrey England, Unjust Dismissal in the Federal Jurisdiction: The First 
Three Years 12 Man. L.J. 9 1982-1983, at p. 10, 21-25; Brian Langille, Labour is a subset of 
Employment Law (1981) 31 U. Toronto L.J. 200, at p. 206; Gordon C. Simmons, Unjust 
Dismissal of the Unorganized Workers in Canada (1984) 20 Stan. J. Int’l L. 473 at 497; Gérard 
Hébert and Gilles Trudeau, Les norms miminales du travail au Canada et au Québec, 
(Cowansville: Les Éditions Yvon Blais Inc., 1987), at pp. 160 and 168;  Stacey Reginald Ball, 
Canadian Employment Law, Vol. 2, loose-leaf (Toronto: Canada Law Book, 1996) at 21:90:1. 
See also Prof. David Doorey’s blog which recently observed that the interpretation offered by 
Prof. Christie’s text to be consistent with the remarks of Minister Munro: Blog post dated 
February 23, 2015: Wilson v. Atomic Energy: Has the Court Read Out the Federal 
Reinstatement Power? < http://lawofwork.ca/?p=7922>. 
120  Reagan Ruslim, Unjust Dismissal Under the Canada Labour Code: New Law, Old Statute 
[2014] Western Journal of Legal Studies, Vol. 5, Iss. 2, Art. 3, p. 28. 
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iii)  Legislative Knowledge of Consensus 

103. Parliament has been kept aware of the consensus interpretation given to the 

unjust dismissal provisions since their enactment. In 1979, Prof. Gordon Simmons was 

commissioned by Labour Canada to author an explanatory pamphlet concerning the 

unjust dismissal provisions. He stated:121 
“ while each case was to be determined on its facts, the meaning of 
unjust dismissal under the Code was to develop in a manner 
consistent with the meaning of just cause as developed by labour 
arbitrators under collective agreements.” 

104. Professor Harry Arthurs, commissioned by the Labour Minister in 2004 to review 

Part III of the Code, reported that dismissal must be based on just cause.122  

105. Finally, the Labour Program of Human Resources and Skills Development 

Canada publishes explanatory materials for employees so they can understand the 

Code’s application to their circumstances. It too, refutes the possibility of dismissal 

without just cause:123  

The Labour Program views dismissal as the last and most 
serious step an employer can take in the disciplinary process. 
Dismissal can be justified only on those terms. 

106. In summary, the labour adjudicators tasked by Parliament, with the exception of 

a statistically tiny dissenting faction, long ago reached a consensus that an 

interpretation of unjust dismissal per Parliament’s intent invokes the concept of just 

cause. They are joined by a consensus of illustrious labour scholars. Labour Canada, 

aware of this standard for decades, has not seen fit to bring about its change. 

107. In addition to the decisive support for a just cause standard on the basis of 

legislative intent, contextual analysis only strengthens this interpretation. 

 

 
                                                 
121  See: Gordon C. Simmons, Meaning of dismissal : the meaning of dismissals under Division 
V. 7 of part III of the Canada Labour Code (Canada Department of Labour, 1979), page 1. 
122  Fairness at Work: Federal Labour Standards for the 21st Century, at pp. 172, 176-177. 
123  Human Resources and Skills Development Canada, Information on Labour Standards: 
Unjust dismissal, Pamphlet 8, (Publication Services, Gatineau, Quebec, 2009), at p. 5. Online 
at: <http://www.labour.gc.ca/eng/standards_equity/st/pubs_st/unjust.shtml>.  
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(d) Reasons are Inseparable from Just Cause: s.241(1) 

108. The Court of Appeal concluded that the unjust dismissal provisions did not alter 

the common law right to dismiss without just cause, but only added statutory 

remedies.124 This conclusion is undermined, however, by the Court of Appeal’s 

complete failure to address the presence of a legislative creation that lies at the core of 

these provisions—the requirement for reasons: 

Reasons for dismissal 

241.(1) Where an employer dismisses a person described in 
subsection 240(1), the person who was dismissed or any inspector 
may make a request in writing to the employer to provide a written 
statement giving the reasons for the dismissal, and any employer who 
receives such a request shall provide the person who made the 
request with such a statement within fifteen days after the request is 
made. 

109. Statutory construction must place precedence upon internal coherence of a 

statute over the presumption against changing the common law.125 Since an employer 

at common law can dismiss an employee without reasons, this express departure 

signals the heart of Parliament’s reform in moving to a just cause standard for dismissal 

under the Code. Reasons inherently demand justification. The mandatory obligation to 

furnish reasons for dismissal is therefore simply incompatible with a lawful right to 

dismiss in the absence of just cause.  

110. It is submitted that by enacting the duty to provide reasons, Parliament has 

ensured employers must justify their decision by reference to a standard that warrants 

dismissal. In turn, that standard must be just cause. What useful function would be 

served by reasons that merely furnished an explanation of near cause? Or no cause? 

Such standards would be pointless because they do not justify. Any interpretive result 

that would render a provision pointless or futile is absurd and thus to be avoided.126 

                                                 
124  Appeal Decision, paras. 74 and 76, AR Tab 3, p. 46. 
125  Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed. (Markham, Ontario: 
LexisNexis Canada Inc., 2014), at p. 548. 
126  Rizzo, supra, at para. 27. See also Ruth Sullivan, Sullivan on the Construction of Statutes, 
6th ed. (Markham, Ontario: LexisNexis Canada Inc., 2014), at 211; and Côté, Pierre-André. The 
Interpretation of Legislation in Canada, 3d ed. (Scarborough, Ont.: Carswell, 2000), at 275, 277. 
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Therefore the intended standard against which the reasons requirement measures must 

be just cause. 

111. The importance of this standard is underscored by AECL’s response to the 

request for reasons in this case:127 

We advise that the complainant, Joseph Wilson, was terminated 
on a non-cause basis and was provided a generous severance 
package that well exceeded the statutory requirements. We 
trust you will find the above satisfactory.  

112. For Mr. Wilson, who believes he was dismissed because he reported corruption 

among co-workers, the statement tells him nothing. It is not a denial that his dismissal 

was related to his whistle-blowing. Nor is it an explanation. It only allows an odious 

inference. A “non-cause” basis is the very antithesis to justification.  

113. Significantly, since there must, in truth, be some reason motivating the dismissal, 

it implies that reasons do not matter. To interpret the legislation as granting employers 

the lawful right to stand upon such an assertion displaces the very rationale for written 

reasons.  

114. Keeping in mind the Code’s overriding purpose to protect employees, and that 

the emotional, psychological and financial stress of dismissal heightens the vulnerability 

of individuals at such times, the Appellant states that reasons are imperative. The Court 

of Appeal’s failure to address this provision in its analysis, in and of itself, makes its 

interpretation unsupportable. 

(e) Discontinuance of a Function: s. 242(3.1) 

115. Further contextual support for the Appellant’s position is found amid the one 

express limitation on complaints of unjust dismissal: s. 242(3.1):  
Limitation on complaints 

242 (3.1) No complaint shall be considered by an adjudicator under 
subsection (3) in respect of a person where 

(a) that person has been laid off because of lack of work or because 
of the discontinuance of a function;  

                                                 
127  Agreed Statement of Facts, exhibit E: Letter from Ronald Snyder to Andrew Cox, Inspector, 
dated March 5, 2010, AR Tab 9, p. 89. 
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116. Sub-clause (a) is squarely concerned with justification. The employer bears a 

burden of justifying the legitimacy of a lay-off.128 If an employer can show a worker was 

laid off due to shortage of work or discontinuance of function, the adjudicator loses 

jurisdiction. The employee’s entitlement reverts to the minimum notice and severance 

pay provisions instead of the unjust dismissal provisions. In other words, justification 

through legitimate economic reasons deems a dismissal to be a “termination” by way of 

lay-off. Through its word choices, Parliament emphasizes that loss of work when neither 

party is blameworthy is not “unjust”. However, justification remains key. 

117. On the other hand, to accept the Court of Appeal’s interpretation, s. 242(3.1) 

serves no practical utility to employers who have legitimate economic reasons for lay-

off. Whether an employer lays off for legitimate economic motives or dismisses without 

cause and without reasons, the employee is owed severance pay in either scenario. 

Therefore an employer would take an unnecessary risk by attempting to justify a 

decision that could just as readily be addressed through severance pay and dismissal 

without reasons. At bare minimum, the burden of proof will shift to the employee to 

show the dismissal was unjust. Thus the express limitation provision becomes 

superfluous which offends the presumption against tautology.129 The more purposive 

interpretation is that Parliament intended for employers to justify their dismissal 

decisions.  

(f) Mandatory Minimum Severance Pay: Subsections 230(1) and 235(1) 

118. While the Court of Appeal did not frame its analysis with the same focus on ss. 

230(1) and 235(1) as did the dissenting adjudicators who followed Adjudicator Wakeling 

in Knopp130 both Justice Stratas and Justice O’Reilly cited these provisions as further 

evidence of a legislative intent that the employer may dismiss without just cause.131  

                                                 
128  Ronald M. Snyder, The 2015 Annotated Canada Labour Code (Toronto: Carswell, 2014), at 
p. 1178. 
129  Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed. (Markham, Ontario: 
LexisNexis Canada Inc., 2014, at 211; Côté, Pierre-André. The Interpretation of Legislation in 
Canada, 3rd ed. Scarborough, Ont.: Carswell, 2000), at 275, 277. 
130  Supra, note 115. 
131  Appeal Decision, para. 70, AR Tab 3, p. 44; Reasons of Application Judge, paras. 37 and 
39, AR Tab 2, pp. 14 and 15. 
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119. In addition to the distinct language of “termination” as opposed “dismissals” 

discussed above, the severance and unjust dismissal provisions are organized within 

different divisions of the Code each of which is given a different title. Those divisions 

and titles signal Parliament’s intent to assign different tasks to the provisions.132 Each 

provision expresses a discrete idea and is grouped together with other provisions to 

create related concepts in a meaningful way.133  

120. Therefore, contrary to the interpretations of the courts below, ss. 230 and 235 do 

not shape the meaning of the unjust dismissal provisions. Or to utilize the language in 

Redlon, the Federal Court decision applied by Adjudicator Schiff, an employer cannot 

avoid the operation of the unjust dismissal provisions by resorting to the severance 

payment provisions or else the unjust dismissal provisions would “constitute a hollow 

protection.”134  

(g) Unintended and Absurd Consequences 

121. Consideration of the practical implications wrought by proposed interpretations 

and whether they are consistent with legislative intent can offer a useful gauge as to 

their reasonableness.135 The Appellant submits that the Court of Appeal’s interpretation 

holds implications that are inconsistent with the Code’s purpose.  

i)  Burden of Proof Shifts to Employee 

122. Prior to the case at bar, it was a well-established principle that the employer had 

the initial onus to prove the dismissal was not unjust.136 This is also the approach used 

in arbitration hearings under collective agreements.137 This onus worked in tandem with 

                                                 
132 R. v. Davis, [1999] 3 SCR 759, paras. 51-53. 
133  Copthorne Holdings Ltd. v. Canada, 2011 SCC 63, at para. 91. See also Ruth Sullivan, 
Sullivan on the Construction of Statutes, 6th ed. (Markham, Ontario: LexisNexis Canada Inc., 
2014), at p. 210. 
134  Redlon Agencies Ltd. v. Norgren, supra, note 11, paras. 38-39. 
135  Canada v. Lehigh Cement Limited, 2014 FCA 103, at para. 61. 
136  Howard Levitt, The Law of Dismissal, 3rd ed., Vol. 1, loose-leaf (Toronto: Canada Law Book, 
2003), at para. 2:30:30:3; Stacey Reginald Ball, Canadian Employment Law, Vol. 2, loose-leaf 
(Toronto: Canada Law Book, 1996), at 21:80:6.  See also Bell Canada v. Hallé, (1989) 29 CCEL 
213, 99 NR 149 (FCA), at para. 18. 
137  D.J.M. Brown & D. M. Beatty (Eds.), Canadian Labour Arbitration, 4th ed, Vol. 1, loose-leaf 
(Toronto: Canada Law Book, 2006) at 7:2300. See also: Re United Steelworkers and 
International Nickel Co. of Canada Ltd. (1969) 20 LAC 51 (Brown). 
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the requirement for written reasons, since the justification for dismissal is within the 

knowledge of the employer.138  

123. Stratas J.A. states that dismissal without just cause may still be unjust, and that 

the adjudicator retains jurisdiction to make that determination. However, the practical 

effect of this interpretation in a regime that allows dismissal without reasons is to shift 

the burden of proof to the employee, placing him or her at a distinct disadvantage 

unintended by the Code. Not only is evidence in the workplace context most commonly 

held by the employer, but witnesses are most likely to be co-workers. Without the 

discovery power available under rules of civil procedure, the ability of an employee to 

establish a dismissal as unjust (an undefined term following the Court of Appeal’s 

decision) will prove illusory. Questions of reprisal or discrimination (two grounds the 

Court of Appeal suggested may give rise to an unjust dismissal) will create a heavy 

onus for the employee. 

124. Accordingly, Mr. Wilson is worse off than had he availed himself of the common 

law with its discovery mechanisms. When Minister Munro introduced these provisions 

with the assertion that employees should gain the sort of protection available to 

unionized workers, this could hardly have been the intended outcome.  

ii)  Employers Discouraged from Providing Reasons for Dismissal 

125. The Court of Appeal’s interpretation also has the practical effect of discouraging 

employers from providing reasons for dismissal. With the burden of proof on the 

employee to prove the dismissal unjust in all cases where the employer asserts no 

cause, a prudent employer would avoid furnishing any explanation.  

126. This is illustrated in the case at bar where Joseph Wilson believes he was 

dismissed in retaliation for whistle-blowing on corrupt procurement practices. When it 

comes to reprisal, while the employee bears the ultimate burden of proof, the creation of 

a right to a just dismissal without just cause legitimizes the employer’s silence when it 

comes to withholding reasons. Requiring reasons as the proper measure for just cause, 

on the other hand, ensures an employer’s corresponding silence can reasonably be 
                                                 
138  Stacey Reginald Ball, Canadian Employment Law, Vol. 2, loose-leaf (Toronto: Canada Law 
Book, 1996) at 21:80:3. 
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construed to mean that, at minimum, the dismissal was arbitrary or, where the 

circumstances otherwise support such an inference, that it was motivated by reasons 

the employer prefers to conceal.  

127. In Honda Canada Inc. v. Keays, a majority of this Court held a duty of good faith 

is implied in relation to the manner of dismissal.139 While it is acknowledged that 

employers are presently under no common law obligation to provide reasons for 

dismissal, in the context of benefits-conferring legislation with statutory provision for 

reasons, judicial interpretation that dissuades employers from communicating with 

employees at dismissal offends the duty of good faith. 

iii) Power of Reinstatement s. 242(4)(b): Now Redundant? 

128. Reinstatement is generally not available at common law.140 Accordingly, it 

represents a significant component of the unjust dismissal provisions. However, the 

Court of Appeal’s decision potentially makes this remedial power largely redundant.  

129. Reinstatement is a discretionary remedy.141 That discretion turns upon the 

optimal manner in which to remedy the unjustness of the dismissal. For example, an 

adjudicator can order reinstatement without back pay, thereby converting the dismissal 

into a suspension without pay.142 This remedial power is thereby integrally tied to the 

collective bargaining notion of progressive discipline and justification. As Professor 

Gilles Trudeau observes, “reinstatement has virtues that are not present in monetary 

remedies.”143 In and of itself, the prospect of reinstatement can also be a deterrent to 

unjust dismissal. 

130. However, if dismissal is no longer measured by a justification through reasons 

and may instead be determined according to common law rules of pay in lieu of notice, 

the reinstatement power is superfluous. Employers looking to preclude reinstatement 

will remain silent and pay the equivalent of common law notice. And if a valid contract of 
                                                 
139  Honda Canada Inc. v Keays, 2008 SCC 39, at para. 58.  
140  Prozak v. Bell Telephone Co. of Canada (1984), 46 O.R. (2d) 385 (Ont. C.A.). 
141  Professor Arthurs discovered reinstatement was ordered in only 30% of successful cases, or 
about 10% of all cases on which decisions are made on the merits: Fairness at Work, page 184. 
142  Gilles Trudeau, Is Reinstatement a Remedy Suitable to At-Will Employees?, (1991) 30 
Industrial Relations, no. 2, 302, at p. 312 (discussing reinstatement in Quebec). 
143  Ibid, at p. 312. 
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employment contains a severance provision that does not breach minimum standards 

for severance pay, how can an adjudicator order reinstatement? Furthermore, if an 

employee is reinstated due to inadequate notice, what is to stop an employer from now 

dismissing the employee a second time, on this occasion with the appropriate sum of 

severance? Remedies thus by default turn to the common law as the new yardstick.  

iv)  Creation of Uncertainty in a Regime that had Operated Well 

131. The uncertainty created by the Court of Appeal acts at the most fundamental 

level: termination of employment. It is now unclear which dismissals without just cause 

are lawful and which are not. And if a lawful dismissal without just cause must be 

accompanied by appropriate severance pay, how will that quantum be determined? And 

if severance pay falls short of what is appropriate will that trigger the full arsenal of 

statutory remedies, including reinstatement? These are some of the many uncertainties 

created in the wake of this decision.  

(h) Conclusion on Interpretation 

132. When the unjust dismissal provisions are construed together, they permit an 

employee who was dismissed from employment to seek written reasons for the 

dismissal pursuant to s. 241(1). The broad and generous interpretation of the remedial 

objective in that provision requires those reasons to justify the dismissal on the basis of 

just cause. Anything less defeats the intention behind these provisions. 

PART IV  -  SUBMISSIONS AS TO COSTS 

133. Joseph Wilson requests his costs on this appeal and throughout the courts 

below. 

134. Mr. Wilson submits as a relevant consideration that AECL commenced its judicial 

review application prior to conclusion of the administrative proceeding. Joseph Wilson 

has not yet had the opportunity to present his case and argue that his dismissal was in 

retaliation for reporting workplace corruption. The intervening passage of time reduces 

the likelihood that evidence concerning reprisal will be as fulsome—the events grow 

more distant, memories fade, documents go astray, and witnesses move on. Even in 
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the event of an affirmative finding of reprisal, meaningful remedial consequences are 

less likely in relation to distant events: personnel and/or organizational changes allow 

organizations to minimize the relevance of improprieties and culpability. 

135. While both lower courts held that AECL’s judicial review application was not 

premature, it is submitted that costs are an appropriate way to signal litigants that 

waiting for conclusion of the administrative proceedings remains the preferred and 

economical choice. 

PART V  -  ORDER SOUGHT 

136. The Appellant seeks an Order allowing the appeal, with costs here and in the 

courts below, and remitting the matter to an adjudicator for the remedial portion of the 

hearing. 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at Toronto, Ontario this 23rd day of October, 2015. 
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James A. LeNoury 
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171 Maximum hours of work 158 171 Durée maximale du travail 158
172 Maximum hours of work 158 172 Durée maximale du travail 158
172.1 Vote 159 172.1 Scrutin 159
172.2 Duration 160 172.2 Durée 160
173 Scheduling hours of work 160 173 Horaires de travail 160
174 Overtime pay 160 174 Majoration pour heures supplémentaires 160
175 Regulations for the purpose of this

Division 161
175 Règlements 161

176 Excess hours under ministerial permit 161 176 Dérogation — dépassement de la durée
maximale 161

177 Emergency work 163 177 Travaux urgents 163

DIVISION II

MINIMUM WAGES 163

SECTION II

SALAIRE MINIMUM 163

178 Minimum wage 163 178 Salaire minimum 163
179 Employees under 17 years of age 164 179 Emploi de jeunes de moins de 17 ans 164
181 Regulations applicable to Division 164 181 Règlements applicables à la présente

section 164

DIVISION III

EQUAL WAGES 166

SECTION III

ÉGALITÉ DES SALAIRES 166

182 Application of sections 166 182 Actes discriminatoires 166

DIVISION IV

ANNUAL VACATIONS 166

SECTION IV

CONGÉS ANNUELS 166

183 Definitions 166 183 Définitions 166
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184 Annual vacation with pay 166 184 Congés annuels payés 166
185 Granting vacation with pay 167 185 Congés annuels payés 167
186 Vacation pay 167 186 Assimilation à salaire 167
187 General holiday during vacation 167 187 Jour férié en cours de congé 167
188 Termination of employment during year 167 188 Cessation d’emploi en cours d’année 167
189 Transfer of work, undertaking or business 167 189 Cession de l’entreprise 167
190 Regulations in relation to annual

vacations 168
190 Règlements 168

DIVISION V

GENERAL HOLIDAYS 169

SECTION V

JOURS FÉRIÉS 169

191 Definitions 169 191 Définitions 169
192 Entitlement to holidays 169 192 Droit aux congés 169
193 General holiday falling on day off 170 193 Jour férié coïncidant avec un jour

normalement chômé 170
194 Exemption under collective agreement 170 194 Exemption 170
195 Substituted holidays 170 195 Substitution 170
195.1 Voting, duration 171 195.1 Scrutin 171
196 Holiday pay 171 196 Indemnité de congé 171
197 Additional pay for holiday work 172 197 Majoration pour travail effectué 172
199 Holiday work for managers, etc. 172 199 Directeurs travaillant un jour de congé 172
200 Holiday pay deemed to be wages 172 200 Indemnité de congé : présomption de

salaire 172
201 Application of section 189 172 201 Application de l’article 189 172

DIVISION VI

MULTI-EMPLOYER EMPLOYMENT 173

SECTION VI

EMPLOYEURS MULTIPLES 173

203 Definition of multi-employer
employment 173

203 Définition de travail au service de
plusieurs employeurs 173

DIVISION VII

REASSIGNMENT, MATERNITY LEAVE,
PARENTAL LEAVE, COMPASSIONATE CARE

LEAVE, LEAVE RELATED TO CRITICAL

ILLNESS AND LEAVE RELATED TO DEATH OR

DISAPPEARANCE 173

SECTION VII

RÉAFFECTATION, CONGÉ DE MATERNITÉ,
CONGÉ PARENTAL, CONGÉ DE SOIGNANT,

CONGÉ EN CAS DE MALADIE GRAVE ET CONGÉ

EN CAS DE DÉCÈS OU DE DISPARITION 173

Maternity-related Reassignment and
Leave 173

Réaffectation et congé liés à la maternité 173

204 Reassignment and job modification 173 204 Réaffectation et modification des tâches 173
205 Employer’s obligations 174 205 Obligations de l’employeur 174
205.1 Entitlement to leave 175 205.1 Droit de l’employée de prendre un congé 175
205.2 Employee’s duty to inform employer 175 205.2 Obligation de l’employée d’informer

l’employeur 175

Maternity Leave 175 Congé de maternité 175

206 Entitlement to leave 175 206 Modalités d’attribution 175

Parental Leave 176 Congé parental 176

206.1 Entitlement to leave 176 206.1 Modalités d’attribution 176
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206.2 Aggregate leave — maternity and
parental 177

206.2 Cumul des congés : durée maximale 177

Compassionate Care Leave 177 Congé de soignant 177

206.3 Definitions 177 206.3 Définitions 177

Leave Related to Critical Illness 179 Congé en cas de maladie grave 179

206.4 Interpretation 179 206.4 Définitions 179

Leave Related to Death or
Disappearance 181

Congé en cas de décès ou de disparition 181

206.5 Definitions 181 206.5 Définitions 181

General 183 Dispositions générales 183

207 Notification to employer 183 207 Préavis à l’employeur 183
207.01 Minimum periods of leave 183 207.01 Durée minimale d’une période 183
207.02 Interruption 183 207.02 Interruption 183
207.1 Notice to employer  — interruption of

leave 184
207.1 Avis à l’employeur —  interruption du

congé 184
207.2 Notification to employer — interruption

for child’s hospitalization 184
207.2 Préavis à l’employeur — interruption

pour l’hospitalisation de l’enfant 184
207.3 Notice to employer of leave 184 207.3 Avis à l’employeur 184
208 Prohibition 185 208 Interdiction 185
208.1 Application 186 208.1 Application 186
209 Right to notice of employment

opportunities 186
209 Information quant aux possibilités

d’emploi 186
209.1 Resumption of employment in same

position 186
209.1 Reprise de l’emploi 186

209.2 Right to benefits 187 209.2 Calcul des prestations 187
209.21 Effect of leave 188 209.21 Conséquence du congé 188
209.22 Status of certificate 188 209.22 Valeur du certificat 188
209.3 Prohibition 188 209.3 Interdiction 188
209.4 Regulations 188 209.4 Règlements 188
209.5 Application of section 189 189 209.5 Application de l’art. 189 189

DIVISION VIII

BEREAVEMENT LEAVE 189

SECTION VIII

CONGÉS DE DÉCÈS 189

210 Employee entitled 189 210 Droit 189

DIVISION IX

GROUP TERMINATION OF EMPLOYMENT 190

SECTION IX

LICENCIEMENTS COLLECTIFS 190

211 Definitions 190 211 Définitions 190
212 Notice of group termination 190 212 Avis de licenciement collectif 190
213 Cooperation with Commission 191 213 Coopération avec la Commission 191
214 Establishment of joint planning

committee 192
214 Constitution d’un comité mixte de

planification 192
215 Employee representatives 192 215 Représentants des surnuméraires 192
216 Time for appointment 193 216 Délai 193
217 Failure to appoint 193 217 Défaut 193
218 Notice of membership 193 218 Avis de la nomination des membres 193
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219 Procedure 193 219 Procédure 193
220 Wages 194 220 Salaire 194
221 Object of joint planning committee 194 221 Mission du comité mixte 194
222 Supplying of information 195 222 Renseignements 195
223 Application to Minister for arbitrator 195 223 Demande d’arbitrage 195
224 Appointment of arbitrator 196 224 Nomination d’un arbitre 196
225 Applicable provisions 197 225 Dispositions applicables 197
226 Implementation of adjustment program 197 226 Mise en oeuvre du programme

d’adaptation 197
227 Regulations 197 227 Règlements 197
228 Waiver of application of Division 198 228 Exemption de l’application de la présente

section 198
229 Application of sections 214 to 226 198 229 Non-application des art. 214 à 226 198

DIVISION X

INDIVIDUAL TERMINATIONS OF EMPLOYMENT 199

SECTION X

LICENCIEMENTS INDIVIDUELS 199

230 Notice or wages in lieu of notice 199 230 Préavis ou indemnité 199
231 Conditions of employment 200 231 Conditions d’emploi 200
232 Expiration of notice 200 232 Expiration du délai de préavis 200
233 Regulations 200 233 Règlements 200
234 Application of section 189 201 234 Application de l’art. 189 201

DIVISION XI

SEVERANCE PAY 201

SECTION XI

INDEMNITÉ DE DÉPART 201

235 Minimum rate 201 235 Minimum 201
236 Regulations 201 236 Règlements 201
237 Application of section 189 202 237 Application de l’art. 189 202

DIVISION XII

GARNISHMENT 202

SECTION XII

SAISIE-ARRÊT 202

238 Prohibition 202 238 Interdiction 202

DIVISION XIII

SICK LEAVE 202

SECTION XIII

CONGÉS DE MALADIE 202

239 Prohibition 202 239 Interdiction 202

DIVISION XIII.1

WORK-RELATED ILLNESS AND INJURY 204

SECTION XIII.1

ACCIDENTS ET MALADIES PROFESSIONNELS 204

239.1 Prohibition 204 239.1 Interdiction 204

DIVISION XIII.2

LONG-TERM DISABILITY PLANS 206

SECTION XIII.2

RÉGIMES D’INVALIDITÉ DE LONGUE DURÉE 206

239.2 Employer’s obligation 206 239.2 Obligation de l’employeur 206
239.3 Regulations 206 239.3 Règlements 206
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DIVISION XIV

UNJUST DISMISSAL 206

SECTION XIV

CONGÉDIEMENT INJUSTE 206

240 Complaint to inspector for unjust
dismissal 206

240 Plainte 206

241 Reasons for dismissal 207 241 Motifs du congédiement 207
242 Reference to adjudicator 207 242 Renvoi à un arbitre 207
243 Decisions not to be reviewed by court 208 243 Caractère définitif des décisions 208
244 Enforcement of orders 209 244 Exécution des ordonnances 209
245 Regulations 209 245 Règlements 209
246 Civil remedy 209 246 Recours 209

DIVISION XV

PAYMENT OF WAGES 209

SECTION XV

PAIEMENT DU SALAIRE 209

247 Payment of wages 209 247 Jour de paye 209

DIVISION XV.1

SEXUAL HARASSMENT 210

SECTION XV.1

HARCÈLEMENT SEXUEL 210

247.1 Definition of sexual harassment 210 247.1 Définition de harcèlement sexuel 210
247.2 Right of employee 210 247.2 Droit de l’employé 210
247.3 Responsibility of employer 210 247.3 Responsabilité de l’employeur 210
247.4 Policy statement by employer 210 247.4 Déclaration de l’employeur 210

DIVISION XV.2

LEAVE OF ABSENCE FOR MEMBERS OF THE

RESERVE FORCE 211

SECTION XV.2

CONGÉ POUR LES MEMBRES DE LA FORCE DE

RÉSERVE 211

247.5 Entitlement to leave 211 247.5 Droit à un congé 211
247.6 Notice to employer 212 247.6 Préavis à l’employeur 212
247.7 Request for proof 213 247.7 Preuve du congé 213
247.8 Return to work postponed 213 247.8 Report de la date de retour au travail 213
247.9 Annual vacation 214 247.9 Report de congés annuels 214
247.91 Continuous employment — benefits 214 247.91 Continuité d’emploi 214
247.92 Application of section 189 214 247.92 Application de l’art. 189 214
247.93 Resumption of employment in same

position 214
247.93 Reprise de l’emploi 214

247.94 Not able to perform work 214 247.94 Poste différent 214
247.95 Wages or benefits affected by

reorganization 215
247.95 Modifications consécutives à une

réorganisation 215
247.96 Prohibition — employee 215 247.96 Interdiction : employé actuel 215
247.97 Regulations 215 247.97 Règlements 215

DIVISION XVI

ADMINISTRATION AND GENERAL 216

SECTION XVI

APPLICATION ET DISPOSITIONS GÉNÉRALES 216

Inquiries 216 Enquêtes 216

248 Inquiries 216 248 Enquêtes 216

Inspections 217 Inspections 217

249 Inspectors 217 249 Inspecteurs 217
250 Administering oaths 218 250 Pouvoir de faire prêter serment 218
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251 Where underpayments found on
inspection 218

251 Constatation de l’insuffisance des
paiements 218

Complaints 219 Plaintes 219

251.01 Making of complaint 219 251.01 Dépôt de la plainte 219
251.02 Suspension of complaint 220 251.02 Suspension de la plainte 220
251.03 Inspector to assist parties 221 251.03 Aide de l’inspecteur 221
251.04 Settlement of amounts due 221 251.04 Cas d’entente sur la somme due 221
251.05 Rejection of complaint 221 251.05 Rejet de la plainte 221

Recovery of Wages 222 Recouvrement du salaire 222

251.1 Payment order 222 251.1 Ordre de paiement 222
251.101 Request for review 224 251.101 Demande de révision 224
251.11 Appeal 225 251.11 Appel 225
251.12 Appointment of referee 225 251.12 Nomination d’un arbitre 225
251.13 Order to debtor of employer 227 251.13 Ordre de versement donné aux débiteurs 227
251.14 Deposit of moneys 227 251.14 Dépôt 227
251.15 Enforcement of orders 227 251.15 Exécution des ordres de paiement et des

ordonnances 227
251.16 Regulations 228 251.16 Règlements 228
251.17 Statutory Instruments Act 228 251.17 Non-application de la Loi sur les textes

réglementaires 228
251.18 Civil liability of directors 228 251.18 Responsabilité civile des administrateurs 228
251.19 Cooperatives 228 251.19 Coopératives 228

Information and Returns 228 Renseignements et déclarations 228

252 Information and returns 228 252 Obligation 228
253 Notice to furnish information 229 253 Demande de renseignements 229
254 Pay statement 230 254 Bulletin de paie 230

Deductions 230 Retenues 230

254.1 General rule 230 254.1 Règle générale 230

Combining Federal Works, Undertakings
and Businesses 231

Fusion d’entreprises fédérales 231

255 Orders of Minister combining federal
works, undertakings and businesses 231

255 Déclaration ministérielle de fusion 231

Offences and Punishment 231 Infractions et peines 231

256 Offences and punishment 231 256 Infractions 231
257 Procedure 233 257 Procédure 233
258 Order to pay arrears of wages 233 258 Ordonnance de paiement 233
259 Failure to comply with order 234 259 Défaut de se conformer à une ordonnance 234
259.1 Imprisonment precluded in certain cases 234 259.1 Exclusion de l’emprisonnement 234
260 Identity of complainants 234 260 Identité des plaignants 234
261 Civil remedy 235 261 Recours civil 235

Ministerial Orders 235 Arrêtés ministériels 235

262 Orders 235 262 Champ d’application 235

Regulations 235 Règlements 235

264 Regulations 235 264 Règlements 235
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Application of Provincial Laws 237 Application de lois provinciales 237

265 Provincial Crown corporations 237 265 Sociétés d’État provinciales 237
266 Exclusion from application 237 266 Exclusion 237
267 Application of certain provisions 237 267 Application de certaines dispositions 237

RELATED PROVISIONS 238 DISPOSITIONS CONNEXES 238

AMENDMENTS NOT IN FORCE 242 MODIFICATIONS NON EN VIGUEUR 242

59



Labour Code, Canada — September 30, 2015

156

(c) to and in respect of any employers of the
employees described in paragraph (b);

(d) to and in respect of any corporation es-
tablished to perform any function or duty on
behalf of the Government of Canada other
than a department as defined in the Financial
Administration Act; and

(e) to or in respect of any Canadian carrier,
as defined in section 2 of the Telecommuni-
cations Act, that is an agent of Her Majesty
in right of a province.

compte de l’État canadien, à l’exception d’un
ministère au sens de la Loi sur la gestion des
finances publiques;

e) à une entreprise canadienne, au sens de la
Loi sur les télécommunications, qui est man-
dataire de Sa Majesté du chef d’une pro-
vince.

Non-application
of Division I to
certain
employees

(2) Division I does not apply to or in respect
of employees who

(a) are managers or superintendents or exer-
cise management functions; or

(b) are members of such professions as may
be designated by regulation as professions to
which Division I does not apply.

(2) La section I ne s’applique pas aux em-
ployés suivants :

a) ceux qui occupent un poste de directeur
ou de chef, ou qui exercent des fonctions de
direction;

b) ceux qui exercent une profession sous-
traite par règlement à son application.

Exceptions :
section I

Non-application
of Division XIV
to managers

(3) Division XIV does not apply to or in re-
spect of employees who are managers.
R.S., 1985, c. L-2, s. 167; R.S., 1985, c. 9 (1st Supp.), s. 5;
1993, c. 28, s. 78, c. 38, s. 90; 2002, c. 7, s. 98(E).

(3) La section XIV ne s’applique pas aux
employés qui occupent le poste de directeur.
L.R. (1985), ch. L-2, art. 167; L.R. (1985), ch. 9 (1er sup-
pl.), art. 5; 1993, ch. 28, art. 78, ch. 38, art. 90; 2002, ch. 7,
art. 98(A).

Exception :
section XIV

Saving more
favourable
benefits

168. (1) This Part and all regulations made
under this Part apply notwithstanding any other
law or any custom, contract or arrangement, but
nothing in this Part shall be construed as affect-
ing any rights or benefits of an employee under
any law, custom, contract or arrangement that
are more favourable to the employee than his
rights or benefits under this Part.

168. (1) La présente partie, règlements
d’application compris, l’emporte sur les règles
de droit, usages, contrats ou arrangements in-
compatibles mais n’a pas pour effet de porter
atteinte aux droits ou avantages acquis par un
employé sous leur régime et plus favorables
que ceux que lui accorde la présente partie.

Sauvegarde des
dispositions plus
favorables

Where collective
agreement
applies
exclusively

(1.1) Divisions II, IV, V and VIII do not ap-
ply to an employer and employees who are par-
ties to a collective agreement that confers on
employees rights and benefits at least as
favourable as those conferred by those respec-
tive Divisions in respect of length of leave,
rates of pay and qualifying periods for benefits,
and, in respect of employees to whom the third
party settlement provisions of such a collective
agreement apply, the settlement of disagree-
ments relating to those matters is governed ex-
clusively by the collective agreement.

(1.1) Les sections II, IV, V et VIII ne s’ap-
pliquent pas à l’employeur et aux employés liés
par une convention collective qui accorde aux
employés des droits et avantages au moins
égaux à ceux que prévoient ces sections au titre
de la durée des congés, des taux de salaire et
des périodes ouvrant droit aux avantages
qu’elles prévoient; la convention collective
s’applique de façon exclusive — dans le cas
des employés admissibles au régime de règle-
ment par une tierce partie des désaccords
qu’elle prévoit — au règlement de tout désac-
cord qui porte sur les questions que ces sections
visent.

Application
exclusive de la
convention

Sunday (2) Nothing in this Part authorizes the doing
of any work on Sunday that is prohibited by
law.
R.S., 1985, c. L-2, s. 168; 1993, c. 42, s. 13.

(2) La présente partie n’a pas pour effet
d’autoriser l’exercice d’une activité dominicale
légalement interdite.
L.R. (1985), ch. L-2, art. 168; 1993, ch. 42, art. 13.

Travail
dominical
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(a) provisions that

(i) specify procedures by which any mat-
ters relating to the termination of employ-
ment in the industrial establishment at
which those employees are employed may
be negotiated and finally settled, or

(ii) are intended to minimize the impact
of termination of employment on the em-
ployees represented by the trade union and
to assist those employees in obtaining oth-
er employment; and

(b) provisions that specify that those sec-
tions do not apply in respect of the employ-
ees represented by the trade union.

(i) soit des mécanismes de négociation et
de règlement définitif en matière de licen-
ciement dans l’établissement où ces em-
ployés travaillent,

(ii) soit des mesures visant à minimiser
les conséquences du licenciement pour ces
employés et à les aider à trouver un autre
travail;

b) d’autre part, soustrait ces employés à leur
application.

Idem (2) Sections 214 to 226 do not apply in re-
spect of any redundant employees who are rep-
resented by a trade union if the termination of
the employment of those employees is the re-
sult of technological change as defined in sub-
section 51(1) and sections 52, 54 and 55 apply
or would, but for subsection 51(2), apply to the
trade union and the employer.
1980-81-82-83, c. 89, s. 33.

(2) Les articles 214 à 226 ne s’appliquent
pas aux surnuméraires représentés par un syn-
dicat dans le cas où les licenciements sont pro-
voqués par des changements technologiques —
au sens du paragraphe 51(1) — et où le syndi-
cat et l’employeur sont assujettis à l’application
des articles 52, 54 et 55, ou le seraient en l’ab-
sence du paragraphe 51(2).
1980-81-82-83, ch. 89, art. 33.

Idem

DIVISION X SECTION X

INDIVIDUAL TERMINATIONS OF EMPLOYMENT LICENCIEMENTS INDIVIDUELS

Notice or wages
in lieu of notice

230. (1) Except where subsection (2) ap-
plies, an employer who terminates the employ-
ment of an employee who has completed three
consecutive months of continuous employment
by the employer shall, except where the termi-
nation is by way of dismissal for just cause,
give the employee either

(a) notice in writing, at least two weeks be-
fore a date specified in the notice, of the em-
ployer’s intention to terminate his employ-
ment on that date, or

(b) two weeks wages at his regular rate of
wages for his regular hours of work, in lieu
of the notice.

230. (1) Sauf cas prévu au paragraphe (2) et
sauf s’il s’agit d’un congédiement justifié,
l’employeur qui licencie un employé qui tra-
vaille pour lui sans interruption depuis au
moins trois mois est tenu :

a) soit de donner à l’employé un préavis de
licenciement écrit d’au moins deux se-
maines;

b) soit de verser, en guise et lieu de préavis,
une indemnité égale à deux semaines de sa-
laire au taux régulier pour le nombre
d’heures de travail normal.

Préavis ou
indemnité

Notice to trade
union in certain
circumstances

(2) Where an employer is bound by a collec-
tive agreement that contains a provision autho-
rizing an employee who is bound by the collec-
tive agreement and whose position becomes
redundant to displace another employee on the
basis of seniority, and the position of an em-
ployee who is so authorized becomes redun-
dant, the employer shall

(2) En cas de suppression d’un poste, l’em-
ployeur lié par une convention collective auto-
risant un employé ainsi devenu surnuméraire à
supplanter un autre employé ayant moins d’an-
cienneté que lui est tenu :

a) soit de donner au syndicat signataire de la
convention collective et à l’employé un pré-
avis de suppression de poste, d’au moins

Préavis au
syndicat
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(a) give at least two weeks notice in writing
to the trade union that is a party to the collec-
tive agreement and to the employee that the
position of the employee has become redun-
dant and post a copy of the notice in a con-
spicuous place within the industrial estab-
lishment in which the employee is employed;
or

(b) pay to any employee whose employment
is terminated as a result of the redundancy of
the position two weeks wages at his regular
rate of wages.

deux semaines, et de placer une copie du pré-
avis dans un endroit bien en vue à l’intérieur
de l’établissement où l’employé travaille;

b) soit de verser à l’employé licencié en rai-
son de la suppression du poste deux se-
maines de salaire au taux régulier.

Where employer
deemed to
terminate
employment

(3) Except where otherwise prescribed by
regulation, an employer shall, for the purposes
of this Division, be deemed to have terminated
the employment of an employee when the em-
ployer lays off that employee.
R.S., c. 17(2nd Supp.), s. 16.

(3) Sauf disposition contraire d’un règle-
ment, la mise à pied est, pour l’application de la
présente section, assimilée au licenciement.
S.R., ch. 17(2e suppl.), art. 16.

Assimilation

Conditions of
employment

231. Where notice is given by an employer
pursuant to subsection 230(1), the employer

(a) shall not thereafter reduce the rate of
wages or alter any other term or condition of
employment of the employee to whom the
notice was given except with the written con-
sent of the employee; and

(b) shall, between the time when the notice
is given and the date specified therein, pay to
the employee his regular rate of wages for
his regular hours of work.

R.S., c. 17(2nd Supp.), s. 16.

231. L’employeur qui donne le préavis pré-
vu au paragraphe 230(1) :

a) ne peut, par la suite, diminuer le taux de
salaire ni modifier une autre condition d’em-
ploi de l’employé en cause qu’avec le
consentement écrit de celui-ci;

b) continue, dans l’intervalle qui sépare la
date du préavis de celle qui y est fixée pour
le licenciement, à payer à l’employé son sa-
laire régulier pour le nombre d’heures de tra-
vail normal.

S.R., ch. 17(2e suppl.), art. 16.

Conditions
d’emploi

Expiration of
notice

232. Where an employee to whom notice is
given by his employer pursuant to subsection
230(1) continues to be employed by the em-
ployer for more than two weeks after the date
specified in the notice, his employment shall
not, except with the written consent of the em-
ployee, be terminated except by way of dis-
missal for just cause unless the employer again
complies with subsection 230(1) in respect of
the employee.
R.S., c. 17(2nd Supp.), s. 16.

232. Si l’employé reste à son service plus de
deux semaines après la date de licenciement
fixée dans le préavis visé au paragraphe 230(1),
l’employeur ne peut le licencier qu’en se
conformant de nouveau à ce paragraphe, sauf
consentement écrit de l’employé à l’effet
contraire ou cas de congédiement justifié.
S.R., ch. 17(2e suppl.), art. 16.

Expiration du
délai de préavis

Regulations 233. The Governor in Council may make
regulations

(a) prescribing circumstances in which a
lay-off of an employee shall not be deemed
to be a termination of his employment by his
employer; and

233. Le gouverneur en conseil peut, par rè-
glement :

a) préciser les cas où la mise à pied n’est pas
assimilée au licenciement;

b) [Abrogé, L.R. (1985), ch. 9 (1er suppl.),
art. 11]

Règlements
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(b) [Repealed, R.S., 1985, c. 9 (1st Supp.), s.
11]

(c) defining for the purposes of this Division
the absences from employment that shall be
deemed not to have interrupted continuity of
employment and the expression “regular
hours of work”.

R.S., 1985, c. L-2, s. 233; R.S., 1985, c. 9 (1st Supp.), s. 11.

c) préciser, pour l’application de la présente
section, les cas d’absence qui n’ont pas pour
effet d’interrompre le service chez un em-
ployeur et le sens de « nombre d’heures de
travail normal ».

L.R. (1985), ch. L-2, art. 233; L.R. (1985), ch. 9 (1er sup-
pl.), art. 11.

Application of
section 189

234. Section 189 applies for the purposes of
this Division.
R.S., c. 17(2nd Supp.), s. 16.

234. L’article 189 s’applique dans le cadre
de la présente section.
S.R., ch. 17(2e suppl.), art. 16.

Application de
l’art. 189

DIVISION XI SECTION XI

SEVERANCE PAY INDEMNITÉ DE DÉPART

Minimum rate 235. (1) An employer who terminates the
employment of an employee who has complet-
ed twelve consecutive months of continuous
employment by the employer shall, except
where the termination is by way of dismissal
for just cause, pay to the employee the greater
of

(a) two days wages at the employee’s regu-
lar rate of wages for his regular hours of
work in respect of each completed year of
employment that is within the term of the
employee’s continuous employment by the
employer, and

(b) five days wages at the employee’s regu-
lar rate of wages for his regular hours of
work.

235. (1) L’employeur qui licencie un em-
ployé qui travaille pour lui sans interruption de-
puis au moins douze mois est tenu, sauf en cas
de congédiement justifié, de verser à celui-ci le
plus élevé des montants suivants :

a) deux jours de salaire, au taux régulier et
pour le nombre d’heures de travail normal,
pour chaque année de service;

b) cinq jours de salaire, au taux régulier et
pour le nombre d’heures de travail normal.

Minimum

Circumstances
deemed to be
termination and
deemed not to
be termination

(2) For the purposes of this Division,

(a) except where otherwise provided by reg-
ulation, an employer shall be deemed to have
terminated the employment of an employee
when the employer lays off that employee.

(b) [Repealed, 2011, c. 24, s. 167]
R.S., 1985, c. L-2, s. 235; R.S., 1985, c. 32 (2nd Supp.), s.
41; 2011, c. 24, s. 167.

(2) Pour l’application de la présente sec-
tion :

a) sauf disposition contraire d’un règlement,
la mise à pied est assimilée au licenciement.

b) [Abrogé, 2011, ch. 24, art. 167]
L.R. (1985), ch. L-2, art. 235; L.R. (1985), ch. 32 (2e sup-
pl.), art. 41; 2011, ch. 24, art. 167.

Présomptions

Regulations 236. The Governor in Council may make
regulations for the purposes of this Division

(a) prescribing circumstances in which a
lay-off of an employee shall not be deemed
to be a termination of the employee’s em-
ployment by his employer;

(b) [Repealed, R.S., 1985, c. 9 (1st Supp.), s.
12]

236. Le gouverneur en conseil peut, par rè-
glement :

a) préciser, pour l’application de la présente
section, les cas où la mise à pied n’est pas as-
similée au licenciement;

b) [Abrogé, L.R. (1985), ch. 9 (1er suppl.),
art. 12]

c) mettre au point des méthodes visant à dé-
terminer si les indemnités de départ accor-

Règlements
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DIVISION XIII.2 SECTION XIII.2

LONG-TERM DISABILITY PLANS RÉGIMES D’INVALIDITÉ DE LONGUE DURÉE

Employer’s
obligation

239.2 (1) Every employer that provides
benefits to its employees under a long-term dis-
ability plan must insure the plan with an entity
that is licensed to provide insurance under the
laws of a province.

239.2 (1) L’employeur qui offre à ses em-
ployés des avantages au titre d’un régime d’in-
validité de longue durée est tenu d’assurer ce-
lui-ci par l’entremise d’une entité qui est, en
vertu du droit provincial, titulaire d’un permis
ou d’une licence d’assurance.

Obligation de
l’employeur

Exception (2) However, an employer may provide
those benefits under a long-term disability plan
that is not insured, in the circumstances and
subject to the conditions provided for in the
regulations.
2012, c. 19, s. 434.

(2) Il peut toutefois, dans les circonstances
et aux conditions prévues par règlement, offrir
ces avantages au titre d’un régime d’invalidité
de longue durée qui n’est pas assuré.
2012, ch. 19, art. 434.

Exception

Regulations 239.3 The Governor in Council may make
regulations respecting long-term disability
plans, including regulations

(a) specifying what constitutes a long-term
disability plan; and

(b) specifying the circumstances and condi-
tions referred to in subsection 239.2(2).

2012, c. 19, s. 434.

239.3 Le gouverneur en conseil peut prendre
des règlements concernant les régimes d’invali-
dité de longue durée, notamment pour :

a) préciser ce qui constitue un régime d’in-
validité de longue durée;

b) préciser les circonstances et les condi-
tions visées au paragraphe 239.2(2).

2012, ch. 19, art. 434.

Règlements

DIVISION XIV SECTION XIV

UNJUST DISMISSAL CONGÉDIEMENT INJUSTE

Complaint to
inspector for
unjust dismissal

240. (1) Subject to subsections (2) and
242(3.1), any person

(a) who has completed twelve consecutive
months of continuous employment by an em-
ployer, and

(b) who is not a member of a group of em-
ployees subject to a collective agreement,

may make a complaint in writing to an inspec-
tor if the employee has been dismissed and
considers the dismissal to be unjust.

240. (1) Sous réserve des paragraphes (2) et
242(3.1), toute personne qui se croit injuste-
ment congédiée peut déposer une plainte écrite
auprès d’un inspecteur si :

a) d’une part, elle travaille sans interruption
depuis au moins douze mois pour le même
employeur;

b) d’autre part, elle ne fait pas partie d’un
groupe d’employés régis par une convention
collective.

Plainte

Time for making
complaint

(2) Subject to subsection (3), a complaint
under subsection (1) shall be made within nine-
ty days from the date on which the person mak-
ing the complaint was dismissed.

(2) Sous réserve du paragraphe (3), la
plainte doit être déposée dans les quatre-vingt-
dix jours qui suivent la date du congédiement.

Délai

Extension of
time

(3) The Minister may extend the period of
time referred to in subsection (2) where the
Minister is satisfied that a complaint was made
in that period to a government official who had
no authority to deal with the complaint but that
the person making the complaint believed the
official had that authority.
R.S., 1985, c. L-2, s. 240; R.S., 1985, c. 9 (1st Supp.), s. 15.

(3) Le ministre peut proroger le délai fixé au
paragraphe (2) dans les cas où il est convaincu
que l’intéressé a déposé sa plainte à temps mais
auprès d’un fonctionnaire qu’il croyait, à tort,
habilité à la recevoir.
L.R. (1985), ch. L-2, art. 240; L.R. (1985), ch. 9 (1er sup-
pl.), art. 15.

Prorogation du
délai
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Reasons for
dismissal

241. (1) Where an employer dismisses a
person described in subsection 240(1), the per-
son who was dismissed or any inspector may
make a request in writing to the employer to
provide a written statement giving the reasons
for the dismissal, and any employer who re-
ceives such a request shall provide the person
who made the request with such a statement
within fifteen days after the request is made.

241. (1) La personne congédiée visée au pa-
ragraphe 240(1) ou tout inspecteur peut deman-
der par écrit à l’employeur de lui faire
connaître les motifs du congédiement; le cas
échéant, l’employeur est tenu de lui fournir une
déclaration écrite à cet effet dans les quinze
jours qui suivent la demande.

Motifs du
congédiement

Inspector to
assist parties

(2) On receipt of a complaint made under
subsection 240(1), an inspector shall endeavour
to assist the parties to the complaint to settle the
complaint or cause another inspector to do so.

(2) Dès réception de la plainte, l’inspecteur
s’efforce de concilier les parties ou confie cette
tâche à un autre inspecteur.

Conciliation par
l’inspecteur

Where
complaint not
settled within
reasonable time

(3) Where a complaint is not settled under
subsection (2) within such period as the inspec-
tor endeavouring to assist the parties pursuant
to that subsection considers to be reasonable in
the circumstances, the inspector shall, on the
written request of the person who made the
complaint that the complaint be referred to an
adjudicator under subsection 242(1),

(a) report to the Minister that the endeavour
to assist the parties to settle the complaint
has not succeeded; and

(b) deliver to the Minister the complaint
made under subsection 240(1), any written
statement giving the reasons for the dis-
missal provided pursuant to subsection (1)
and any other statements or documents the
inspector has that relate to the complaint.

1977-78, c. 27, s. 21.

(3) Si la conciliation n’aboutit pas dans un
délai qu’il estime raisonnable en l’occurrence,
l’inspecteur, sur demande écrite du plaignant à
l’effet de saisir un arbitre du cas :

a) fait rapport au ministre de l’échec de son
intervention;

b) transmet au ministre la plainte, l’éven-
tuelle déclaration de l’employeur sur les mo-
tifs du congédiement et tous autres déclara-
tions ou documents relatifs à la plainte.

1977-78, ch. 27, art. 21.

Cas d’échec

Reference to
adjudicator

242. (1) The Minister may, on receipt of a
report pursuant to subsection 241(3), appoint
any person that the Minister considers appro-
priate as an adjudicator to hear and adjudicate
on the complaint in respect of which the report
was made, and refer the complaint to the adju-
dicator along with any statement provided pur-
suant to subsection 241(1).

242. (1) Sur réception du rapport visé au
paragraphe 241(3), le ministre peut désigner en
qualité d’arbitre la personne qu’il juge qualifiée
pour entendre et trancher l’affaire et lui trans-
mettre la plainte ainsi que l’éventuelle déclara-
tion de l’employeur sur les motifs du congédie-
ment.

Renvoi à un
arbitre

Powers of
adjudicator

(2) An adjudicator to whom a complaint has
been referred under subsection (1)

(a) shall consider the complaint within such
time as the Governor in Council may by reg-
ulation prescribe;

(b) shall determine the procedure to be fol-
lowed, but shall give full opportunity to the
parties to the complaint to present evidence
and make submissions to the adjudicator and

(2) Pour l’examen du cas dont il est saisi,
l’arbitre :

a) dispose du délai fixé par règlement du
gouverneur en conseil;

b) fixe lui-même sa procédure, sous réserve
de la double obligation de donner à chaque
partie toute possibilité de lui présenter des
éléments de preuve et des observations,
d’une part, et de tenir compte de l’informa-
tion contenue dans le dossier, d’autre part;

Pouvoirs de
l’arbitre
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shall consider the information relating to the
complaint; and

(c) has, in relation to any complaint before
the adjudicator, the powers conferred on the
Canada Industrial Relations Board, in rela-
tion to any proceeding before the Board, un-
der paragraphs 16(a), (b) and (c).

c) est investi des pouvoirs conférés au
Conseil canadien des relations industrielles
par les alinéas 16a), b) et c).

Decision of
adjudicator

(3) Subject to subsection (3.1), an adjudica-
tor to whom a complaint has been referred un-
der subsection (1) shall

(a) consider whether the dismissal of the
person who made the complaint was unjust
and render a decision thereon; and

(b) send a copy of the decision with the rea-
sons therefor to each party to the complaint
and to the Minister.

(3) Sous réserve du paragraphe (3.1), l’ar-
bitre :

a) décide si le congédiement était injuste;

b) transmet une copie de sa décision, motifs
à l’appui, à chaque partie ainsi qu’au mi-
nistre.

Décision de
l’arbitre

Limitation on
complaints

(3.1) No complaint shall be considered by
an adjudicator under subsection (3) in respect
of a person where

(a) that person has been laid off because of
lack of work or because of the discontinu-
ance of a function; or

(b) a procedure for redress has been provid-
ed elsewhere in or under this or any other
Act of Parliament.

(3.1) L’arbitre ne peut procéder à l’instruc-
tion de la plainte dans l’un ou l’autre des cas
suivants :

a) le plaignant a été licencié en raison du
manque de travail ou de la suppression d’un
poste;

b) la présente loi ou une autre loi fédérale
prévoit un autre recours.

Restriction

Where unjust
dismissal

(4) Where an adjudicator decides pursuant
to subsection (3) that a person has been unjust-
ly dismissed, the adjudicator may, by order, re-
quire the employer who dismissed the person to

(a) pay the person compensation not exceed-
ing the amount of money that is equivalent to
the remuneration that would, but for the dis-
missal, have been paid by the employer to
the person;

(b) reinstate the person in his employ; and

(c) do any other like thing that it is equitable
to require the employer to do in order to rem-
edy or counteract any consequence of the
dismissal.

R.S., 1985, c. L-2, s. 242; R.S., 1985, c. 9 (1st Supp.), s.
16; 1998, c. 26, s. 58.

(4) S’il décide que le congédiement était in-
juste, l’arbitre peut, par ordonnance, enjoindre
à l’employeur :

a) de payer au plaignant une indemnité équi-
valant, au maximum, au salaire qu’il aurait
normalement gagné s’il n’avait pas été
congédié;

b) de réintégrer le plaignant dans son em-
ploi;

c) de prendre toute autre mesure qu’il juge
équitable de lui imposer et de nature à
contrebalancer les effets du congédiement ou
à y remédier.

L.R. (1985), ch. L-2, art. 242; L.R. (1985), ch. 9 (1er sup-
pl.), art. 16; 1998, ch. 26, art. 58.

Cas de
congédiement
injuste

Decisions not to
be reviewed by
court

243. (1) Every order of an adjudicator ap-
pointed under subsection 242(1) is final and
shall not be questioned or reviewed in any
court.

243. (1) Les ordonnances de l’arbitre dési-
gné en vertu du paragraphe 242(1) sont défini-
tives et non susceptibles de recours judiciaires.

Caractère
définitif des
décisions
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No review by
certiorari, etc.

(2) No order shall be made, process entered
or proceeding taken in any court, whether by
way of injunction, certiorari, prohibition, quo
warranto or otherwise, to question, review,
prohibit or restrain an adjudicator in any pro-
ceedings of the adjudicator under section 242.
1977-78, c. 27, s. 21.

(2) Il n’est admis aucun recours ou décision
judiciaire — notamment par voie d’injonction,
de certiorari, de prohibition ou de quo
warranto — visant à contester, réviser, empê-
cher ou limiter l’action d’un arbitre exercée
dans le cadre de l’article 242.
1977-78, ch. 27, art. 21.

Interdiction de
recours
extraordinaires

Enforcement of
orders

244. (1) Any person affected by an order of
an adjudicator under subsection 242(4), or the
Minister on the request of any such person,
may, after fourteen days from the date on
which the order is made, or from the date pro-
vided in it for compliance, whichever is the lat-
er date, file in the Federal Court a copy of the
order, exclusive of the reasons therefor.

244. (1) La personne intéressée par l’ordon-
nance d’un arbitre visée au paragraphe 242(4),
ou le ministre, sur demande de celle-ci, peut,
après l’expiration d’un délai de quatorze jours
suivant la date de l’ordonnance ou la date
d’exécution qui y est fixée, si celle-ci est posté-
rieure, déposer à la Cour fédérale une copie du
dispositif de l’ordonnance.

Exécution des
ordonnances

Idem (2) On filing in the Federal Court under sub-
section (1), an order of an adjudicator shall be
registered in the Court and, when registered,
has the same force and effect, and all proceed-
ings may be taken thereon, as if the order were
a judgment obtained in that Court.
R.S., 1985, c. L-2, s. 244; 1993, c. 42, s. 34(F).

(2) Dès le dépôt de l’ordonnance de l’ar-
bitre, la Cour fédérale procède à l’enregistre-
ment de celle-ci; l’enregistrement confère à
l’ordonnance valeur de jugement de ce tribunal
et, dès lors, toutes les procédures d’exécution
applicables à un tel jugement peuvent être en-
gagées à son égard.
L.R. (1985), ch. L-2, art. 244; 1993, ch. 42, art. 34(F).

Enregistrement

Regulations 245. The Governor in Council may make
regulations for the purposes of this Division
defining the absences from employment that
shall be deemed not to have interrupted conti-
nuity of employment.
1980-81-82-83, c. 47, s. 27.

245. Le gouverneur en conseil peut, par rè-
glement, préciser, pour l’application de la pré-
sente section, les cas d’absence qui n’ont pas
pour effet d’interrompre le service chez l’em-
ployeur.
1980-81-82-83, ch. 47, art. 27.

Règlements

Civil remedy 246. (1) No civil remedy of an employee
against his employer is suspended or affected
by sections 240 to 245.

246. (1) Les articles 240 à 245 n’ont pas
pour effet de suspendre ou de modifier le re-
cours civil que l’employé peut exercer contre
son employeur.

Recours

Application of
section 189

(2) Section 189 applies for the purposes of
this Division.
1977-78, c. 27, s. 21.

(2) L’article 189 s’applique dans le cadre de
la présente section.
1977-78, ch. 27, art. 21.

Application de
l’art. 189

DIVISION XV SECTION XV

PAYMENT OF WAGES PAIEMENT DU SALAIRE

Payment of
wages

247. Except as otherwise provided by or un-
der this Part, an employer shall

(a) pay to any employee any wages to which
the employee is entitled on the regular pay-
day of the employee as established by the
practice of the employer; and

(b) pay any wages or other amounts to
which the employee is entitled under this
Part within thirty days from the time when

247. Sauf disposition contraire de la pré-
sente partie, l’employeur est tenu :

a) de verser à l’employé le salaire qui lui est
dû, aux jours de paye réguliers correspondant
à l’usage établi par lui-même;

b) d’effectuer le versement du salaire, ou de
toute autre indemnité prévue à la présente
partie, dans les trente jours qui suivent la
date où il devient exigible.

1977-78, ch. 27, art. 21.

Jour de paye
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in Canada and, unless otherwise provided by
law, if in interpreting an enactment it is neces-
sary to refer to a province’s rules, principles or
concepts forming part of the law of property
and civil rights, reference must be made to the
rules, principles and concepts in force in the
province at the time the enactment is being ap-
plied.
2001, c. 4, s. 8.

au Canada et, s’il est nécessaire de recourir à
des règles, principes ou notions appartenant au
domaine de la propriété et des droits civils en
vue d’assurer l’application d’un texte dans une
province, il faut, sauf règle de droit s’y oppo-
sant, avoir recours aux règles, principes et no-
tions en vigueur dans cette province au moment
de l’application du texte.
2001, ch. 4, art. 8.

Terminology 8.2 Unless otherwise provided by law, when
an enactment contains both civil law and com-
mon law terminology, or terminology that has a
different meaning in the civil law and the com-
mon law, the civil law terminology or meaning
is to be adopted in the Province of Quebec and
the common law terminology or meaning is to
be adopted in the other provinces.
2001, c. 4, s. 8.

8.2 Sauf règle de droit s’y opposant, est en-
tendu dans un sens compatible avec le système
juridique de la province d’application le texte
qui emploie à la fois des termes propres au
droit civil de la province de Québec et des
termes propres à la common law des autres pro-
vinces, ou qui emploie des termes qui ont un
sens différent dans l’un et l’autre de ces sys-
tèmes.
2001, ch. 4, art. 8.

Terminologie

PRIVATE ACTS LOIS D’INTÉRÊT PRIVÉ

Provisions in
private Acts

9. No provision in a private Act affects the
rights of any person, except as therein men-
tioned or referred to.
R.S., c. I-23, s. 9.

9. Les lois d’intérêt privé n’ont d’effet sur
les droits subjectifs que dans la mesure qui y
est prévue.
S.R., ch. I-23, art. 9.

Effets

LAW ALWAYS SPEAKING PERMANENCE DE LA RÈGLE DE DROIT

Law always
speaking

10. The law shall be considered as always
speaking, and where a matter or thing is ex-
pressed in the present tense, it shall be applied
to the circumstances as they arise, so that effect
may be given to the enactment according to its
true spirit, intent and meaning.
R.S., c. I-23, s. 10.

10. La règle de droit a vocation permanente;
exprimée dans un texte au présent intemporel,
elle s’applique à la situation du moment de fa-
çon que le texte produise ses effets selon son
esprit, son sens et son objet.
S.R., ch. I-23, art. 10.

Principe général

IMPERATIVE AND PERMISSIVE CONSTRUCTION OBLIGATION ET POUVOIRS

“Shall” and
“may”

11. The expression “shall” is to be construed
as imperative and the expression “may” as per-
missive.
R.S., c. I-23, s. 28.

11. L’obligation s’exprime essentiellement
par l’indicatif présent du verbe porteur de sens
principal et, à l’occasion, par des verbes ou ex-
pressions comportant cette notion. L’octroi de
pouvoirs, de droits, d’autorisations ou de facul-
tés s’exprime essentiellement par le verbe
« pouvoir » et, à l’occasion, par des expressions
comportant ces notions.
S.R., ch. I-23, art. 28.

Expression des
notions

ENACTMENTS REMEDIAL SOLUTION DE DROIT

Enactments
deemed remedial

12. Every enactment is deemed remedial,
and shall be given such fair, large and liberal

12. Tout texte est censé apporter une solu-
tion de droit et s’interprète de la manière la plus

Principe et
interprétation
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construction and interpretation as best ensures
the attainment of its objects.
R.S., c. I-23, s. 11.

équitable et la plus large qui soit compatible
avec la réalisation de son objet.
S.R., ch. I-23, art. 11.

PREAMBLES AND MARGINAL NOTES PRÉAMBULES ET NOTES MARGINALES

Preamble 13. The preamble of an enactment shall be
read as a part of the enactment intended to as-
sist in explaining its purport and object.
R.S., c. I-23, s. 12.

13. Le préambule fait partie du texte et en
constitue l’exposé des motifs.
S.R., ch. I-23, art. 12.

Préambule

Marginal notes
and historical
references

14. Marginal notes and references to former
enactments that appear after the end of a sec-
tion or other division in an enactment form no
part of the enactment, but are inserted for con-
venience of reference only.
R.S., c. I-23, s. 13.

14. Les notes marginales ainsi que les men-
tions de textes antérieurs apparaissant à la fin
des articles ou autres éléments du texte ne font
pas partie de celui-ci, n’y figurant qu’à titre de
repère ou d’information.
S.R., ch. I-23, art. 13.

Notes
marginales

APPLICATION OF INTERPRETATION PROVISIONS DISPOSITIONS INTERPRÉTATIVES

Application of
definitions and
interpretation
rules

15. (1) Definitions or rules of interpretation
in an enactment apply to all the provisions of
the enactment, including the provisions that
contain those definitions or rules of interpreta-
tion.

15. (1) Les définitions ou les règles d’inter-
prétation d’un texte s’appliquent tant aux dis-
positions où elles figurent qu’au reste du texte.

Application

Interpretation
sections subject
to exceptions

(2) Where an enactment contains an inter-
pretation section or provision, it shall be read
and construed

(a) as being applicable only if a contrary in-
tention does not appear; and

(b) as being applicable to all other enact-
ments relating to the same subject-matter un-
less a contrary intention appears.

R.S., c. I-23, s. 14.

(2) Les dispositions définitoires ou interpré-
tatives d’un texte :

a) n’ont d’application qu’à défaut d’indica-
tion contraire;

b) s’appliquent, sauf indication contraire,
aux autres textes portant sur un domaine
identique.

S.R., ch. I-23, art. 14.

Restriction

Words in
regulations

16. Where an enactment confers power to
make regulations, expressions used in the regu-
lations have the same respective meanings as in
the enactment conferring the power.
R.S., c. I-23, s. 15.

16. Les termes figurant dans les règlements
d’application d’un texte ont le même sens que
dans celui-ci.
S.R., ch. I-23, art. 15.

Terminologie
des règlements

HER MAJESTY SA MAJESTÉ

Her Majesty not
bound or
affected unless
stated

17. No enactment is binding on Her Majesty
or affects Her Majesty or Her Majesty’s rights
or prerogatives in any manner, except as men-
tioned or referred to in the enactment.
R.S., c. I-23, s. 16.

17. Sauf indication contraire y figurant, nul
texte ne lie Sa Majesté ni n’a d’effet sur ses
droits et prérogatives.
S.R., ch. I-23, art. 16.

Non-obligation,
sauf indication
contraire

PROCLAMATIONS PROCLAMATIONS

Proclamation 18. (1) Where an enactment authorizes the
issue of a proclamation, the proclamation shall
be understood to be a proclamation of the Gov-
ernor in Council.

18. (1) Les proclamations dont la prise est
autorisée par un texte émanent du gouverneur
en conseil.

Auteur
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