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PART I: OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The proposed appeal raises significant questions of public and national importance about 

the test for determining whether there has been a violation of the right to freedom of association 

in the labour relations context.  After Mounted Police Association of Ontario v. Canada 

(Attorney General) (“MPAO”)
1
 and Saskatchewan Federation of Labour v. Saskatchewan 

(“SFL”),
2
 can pre-legislative consultation be a replacement for collective bargaining and the right 

to strike?  Does a government have broader latitude to interfere with collective bargaining if the 

parties are bargaining over issues that have a public policy dimension?  If pre-legislative 

consultation can replace collective bargaining and the right to strike, how does a court determine 

if a government conducts the consultations in good faith? 

2. In 2002 the British Columbia legislature (the “Province”) passed legislation removing 

hundreds of provisions from a collective agreement between the British Columbia Teachers’ 

Federation (“BCTF”) and the British Columbia Public School Employers’ Association 

(“BCPSEA”) and prohibited future bargaining on the issues.  In 2011 the B.C. Supreme Court 

found the legislation to be contrary to s. 2(d) of the Charter.
3
  The Province was given 12 months 

to address the ramifications of the constitutional violation.  Rather than remedy the breach, the 

Province engaged in post-decision discussions, the “pre-legislative consultations”, with the 

BCTF.   

3. When the parties were unable to resolve their differences, the Province passed almost 

identical legislation to the legislation previously found to be unconstitutional.  The B.C. Supreme 

Court again found the legislation to be contrary to s. 2(d),
4
 but its decision was overturned by the 

B.C. Court of Appeal.
5
  The Court of Appeal considered two factors to be particularly 

significant: (1) the Province had consulted with the union prior to legislating away significant 

                                                      
1
 2015 SCC 1, 380 D.L.R. (4

th
) 1 [MPAO] (Applicant’s Book of Authorities (“ABA”) at Tab 11).  

2
 2015 SCC 4, 380 D.L.R. (4

th
) 577 [SFL] (ABA at Tab 3). 

3
 British Columbia Teachers’ Federation v. British Columbia, 2011 BCSC 469, 234 C.R.R. (2d) 220 [Decision #1] 

(Applicant’s Leave Book (“ALB”) at Tab B1); Canadian Charter of Rights and Freedoms, Part 1 of the Constitution 

Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 [Charter] (ABA at Tab 18). 
4
 British Columbia Teachers’ Federation v. British Columbia, 2014 BCSC 121 [Decision #2] (ALB at Tab B3). 

5
 British Columbia Teachers’ Federation v. British Columbia, 2015 BCCA 184 [Court of Appeal Decision] (ALB at 

Tab B5). 
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terms of the collective agreement and extending a prohibition on bargaining over those terms; 

and (2) the terms of the collective agreement extinguished by the Province dealt with matters of 

educational and fiscal policy. 

4. In Health Services and Support – Facilities Subsector Bargaining Assn. v. British 

Columbia (“Health Services”), when articulating the s. 2(d) test, the majority stated that the 

“process by which the changes were made” might be relevant to the s. 2(d) Charter analysis.
6
  

However, the majority did not resolve whether this included pre-legislative consultation and, if 

so, whether pre-legislative consultation was relevant at the s. 2(d) stage or whether it was 

relevant only under s. 1.  This provided employer and government counsel the opportunity to 

argue that pre-legislative consultations are in and of themselves all that is required to comply 

with the requirements of s. 2(d), thereby making it unnecessary to justify under s. 1 substantial 

interference with the process of collective bargaining.   

5. Given the significance of accepting pre-legislative consultations as being sufficient to 

meet the requirements of s. 2(d), it is important for this Court to clarify the role and place of pre-

legislative consultations in the constitutional analysis.  This is especially true given that the issue 

of consultation has been a reoccurring theme for employers and governments, not only in this 

case (which spans 13 years) but in other appellate decisions across Canada.  For example, it was 

considered by the Ontario Court of Appeal in Association of Justice Counsel v. Attorney General 

of Canada, a case relied on by the B.C. Court of Appeal.
7
  It was also raised before the B.C. 

Court of Appeal in Federal Government Dockyard Trades and Labour Council v. Canada 

(Attorney General),
8
 but the majority decided the case on other grounds.  Similarly, pre-

legislative consultation was argued before this Court in Meredith v. Canada (Attorney General).
9
  

However, the majority decided the case on the basis of other factors so that the role and place of 

pre-legislative consultation was not fully considered or explored.   

                                                      
6
 2007 SCC 27, [2007] 2 S.C.R. 391 [Health Services] at para 129 (ABA at Tab 9). 

7
 2012 ONCA 530, 117 O.R. (3d) 532 (ABA at Tab 1).  Leave to Supreme Court of Canada denied, [2012] S.C.C.A. 

No. 430, [2012] C.S.C.R. No. 430 (ABA at Tab 2); Court of Appeal Decision, supra note 5 at para 62 (ALB at Tab 

B5). 
8
 2013 BCCA 371, 48 B.C.L.R. (5

th
) 67 (ABA at Tab 7).  Leave to Supreme Court of Canada granted, [2013] 

S.C.C.A. No. 404, [2013] C.S.C.R. No. 404, remitted back to the Court of Appeal (ABA at Tab 8). The issue of 

consultation was also raised before the B.C. Supreme Court: Federal Dockworkers Trades and Labour Council v. 

Canada (Attorney General), 2011 BCSC 1201, 26 B.C.L.R. (5
th

) 75 (ABA at Tab 6).  
9
 2015 SCC 2, 380 D.L.R. (4

th
) 92 [Meredith] (ABA at Tab 10). 
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6. The need for intervention at this time is made even more compelling by the fact that this 

Court’s jurisprudence subsequent to Health Services holds that s. 2(d) extends beyond good faith 

bargaining.  In MPAO this Court made it clear that any “process that substantially interferes with 

a meaningful process of collective bargaining by reducing employees’ negotiating power is … 

inconsistent with the guarantee of freedom of association enshrined in s. 2(d).”10  And after SFL, 

the right to strike is protected by s. 2(d) as a critical component of the collective bargaining 

process.  Despite this jurisprudence, the Court of Appeal found constitutionally compliant a 

process of pre-legislative consultation that removes the ability of employees to meet with their 

employers on more equal terms and to exercise their constitutional right to strike.   

7.  Although in labour law the terms “collective bargaining” and “consultation” have 

fundamentally different meanings, they have often not been treated as analytically distinct in the 

s. 2(d) jurisprudence.  Under a consultative approach, if parties are at an impasse the legislature 

may simply impose legislation.  This is qualitatively different from collective bargaining where 

the workplace parties have the right to engage in bargaining as equals, and where the employee 

right to collective bargaining is supported by the constitutional right to strike.   

8. Collective bargaining is a bilateral process; no employer can unilaterally nullify terms of 

a collective agreement or prohibit future collective bargaining on issues.  Neither side, absent the 

pressure of a strike or lockout, can force the other side to agree to its proposals.  By contrast 

consultation, followed by unilateral government action without the strike/lockout option at the 

point of impasse, is the antithesis of collective bargaining. 

9. While this Court has determined that s. 2(d) does not mandate a particular process of 

collective bargaining, it has held that the process chosen by governments must meet certain basic 

elements.
11

  Here, the Court of Appeal has articulated a process of pre-legislative consultation 

that does not include the right to strike.  Governments need only meet and listen to employees 

and, if there is an impasse, they may pass legislation.  Under such a process, governments know 

full well that employees cannot exercise their constitutional right to strike.  This process 

                                                      
10

 MPAO, supra note 1 at para 71 (ABA at Tab 11). 
11

 Ibid for example paras 62, 66, 70-72, and 81-99; SFL, supra note 2 at paras 49, 50-55, 57, 61 and 75-78 (ABA at 

Tab 16); Ontario (Attorney General) v. Fraser, 2011 SCC 20, [2011] 2 S.C.R. 3 [Fraser] at paras 2, 43 and 50-51 

(ABA at Tab 13). 
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fundamentally disrupts the balance between employers and employees since it is at the point of 

impasse when the right to strike is indispensable.   

10. Also requiring this Court’s attention is the Court of Appeal’s view that it is highly 

significant to the s. 2(d) analysis that the legislative deletions concerned terms of the collective 

agreement that could be characterized as involving educational policy.  This Court was clear in 

Health Services that legislative measures aimed at addressing policy matters do not insulate the 

legislation from Charter review.  Despite this, the court below distinguished Health Services on 

the basis that the measures there affected “traditional terms of a collective agreement which do 

not engage health policy in the same way” as the workload provisions in the case at bar affect 

policy in education.
12

  However, no authority was cited for the proposition that the scope of 

protection for employee freedom of association can be diminished by the nature of the policy 

measure a government may wish to adopt.  The Court of Appeal, on its own initiative, has 

restricted the scope of s. 2(d) protection.  As this constitutes a substantial departure from the 

Health Services analysis, this Court should have the final say on the correctness of this decision. 

11. Having determined that pre-legislative consultations and government policy objectives 

are highly relevant at the s. 2(d) stage, the Court of Appeal went on to find that it is 

inappropriate, for reasons of “institutional competence”, for a court to investigate the “factual 

basis and internal logic” of the government’s substantive bargaining proposals.
13

  No reasoning 

is provided as to how courts are to determine if the “consultations” are in good faith without 

reviewing the reasonableness of the parties’ conduct.  Guidance from this Court is required. 

B. Statement of facts 

12. Teachers are employed by boards of education in the Province of British Columbia.  The 

BCTF is deemed to be the certified bargaining agent for all teachers in the public school system 

in British Columbia.
14

  The BCPSEA is the exclusive employer bargaining agent for boards of 

                                                      
12

 Court of Appeal Decision, supra note 5 at para 57 (ALB at Tab B5). 
13

 Ibid at paras 7 and 149. 
14

 Public Education Labour Relations Act, RSBC 1996, c. 382, s 6 (ABA at Tab 21). 
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education in British Columbia.
15

  The BCTF and BCPSEA engage in collective bargaining and 

have a Provincial Collective Agreement (the “Collective Agreement”). 

13. In January 2002, the Province introduced legislation which deleted hundreds of 

provisions from the Collective Agreement between the BCTF and BCPSEA.  These provisions 

dealt with restrictions on class sizes, class composition (the number of students with special 

needs integrated per class), ratios of specialist teachers to students (teachers not assigned to 

classrooms e.g., learning assistant teachers and librarians) and related workload provisions (the 

“workload provisions”).  The legislation also prohibited collective bargaining on these matters 

and the inclusion of such provisions in future collective agreements. 

14. The BCTF challenged the legislation.  The matter was held in abeyance while a challenge 

to similar legislation in Health Services worked its way through the judicial system.  In the 

meantime, the workload provisions were found to be significant conditions of employment by 

the B.C. Court of Appeal in British Columbia Teachers’ Federation v. British Columbia Public 

School Employers’ Association.
16

   

15. Following the Health Services decision in 2007, the parties proceeded by way of 

summary trial.  Although the parties had bargained such issues since the teachers were granted 

bargaining rights in 1987, the primary argument of the Province was that the workload 

provisions were not traditional collective bargaining matters.  The BCTF provided evidence that 

the workload provisions were among the most important components of teachers’ working 

conditions.  Although the Province conceded that these matters affect teachers’ working 

conditions, it argued that they should not be bargained because they are education policy 

matters.
17

   

16. The trial judge rejected the Province’s argument and concluded that if the pursuit of 

government policy objectives was a reason to exclude government legislation from compliance 

with Charter rights, then it could be raised in practically every case.  The trial judge referred to 

the statement in Health Services that “policy itself should reflect Charter rights and values”.
18

 

                                                      
15

 Ibid at s 4. 
16

 2005 BCCA 92, 251 D.L.R. (4
th

) 497 (ABA at Tab 3). 
17

 Decision #1, supra note 3 at paras 12 and 213 (ALB at Tab B1).  
18

 Ibid at para 218 relying on Health Services, supra note 6 at para 26. 
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The trial judge also accepted the evidence of the BCTF of the significance of these matters for 

teachers’ workload, job stress and job satisfaction,
19

 and made factual findings that the collective 

agreement terms allowed for the flexibility the Province was seeking.
20

   

17. The trial judge held that the Province had infringed s. 2(d) of the Charter when it deleted 

the workload provisions and restricted the scope of teachers’ bargaining.  She held that the 

breach was not justified pursuant to section 1 because, inter alia, the Province had not 

established that the legislation was minimally impairing.
21

  The trial judge found that although 

other provisions in the legislation interfered with collective bargaining, the interference did not 

meet the test of substantial interference.
22

  The trial judge suspended the declaration of invalidity 

for a period of 12 months to allow the Province time to address the repercussions of the decision.  

The trial judge also reserved the issue of remedy.  Decision #1 was not appealed.  

18. In the months following Decision #1, the Province and the BCTF entered into post-

decision discussions, the “pre-legislative consultations”, to determine how to address the 

repercussions of the decision.  The Province maintained its position from the first trial that 

collective bargaining over the workload provisions was unduly restrictive.
23

  It refused to 

consider restoring the deleted language to the collective agreement or permitting collective 

bargaining on these subjects.  There was no consultation about an extension to the 

unconstitutional prohibition on the scope of bargaining.
24

 

19. During this period the BCTF was also engaged in collective bargaining with the 

BCPSEA.  Significantly, collective bargaining could not address the workload provisions 

because there was a statutory bar (which had been extended for 12 months by the trial judge) that 

prohibited teachers from raising the workload provisions at the bargaining table or including 

them in the Collective Agreement.
25

 

                                                      
19

 Ibid at para 285. 
20

 Ibid at paras 128-130 and 144-146.  See also Decision #2, supra note 4 at paras 216-217 and 240-241 (ALB at 

Tab B3). 
21

 Decision #1, supra note 3 at paras 347-376 (ABA at Tab B1). 
22

 Ibid at paras 265-275 and 309-316. 
23

 Decision #2, supra note 4 at paras 214-217 (ALB at Tab B3). 
24

 Ibid at paras 175,188-191 and 205. 
25

 Ibid at para 173. 
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20. When the BCTF and BCPSEA were unable to come to agreement, the Province legislated 

the teachers back to work.  That legislation deleted and re-enacted almost identical legislation as 

that passed in 2002, legislation that had been found to be unconstitutional by the B.C. Supreme 

Court in a decision that was not appealed.  The primary difference was that there was an 

extension to the prohibition on collectively bargaining the workload provisions for another round 

of bargaining in the 2012 legislation, rather than an indefinite future prohibition as was the case 

with the 2002 legislation.
26

  The combined effect of the 2002 and 2012 legislation was that 

teachers were without the benefit of the workload provisions, and were prohibited from 

bargaining about these matters, for over 11 years. 

21. The BCTF challenged the 2012 legislation.  It commenced an action in B.C. Supreme 

Court requesting, inter alia, a remedy for matters arising out of Decision #1 and a declaration 

that the 2012 legislation was contrary to s. 2(d) of the Charter.  In the subsequent challenge to 

the 2012 legislation, the Province agreed that the background context had already been 

determined by the findings of fact in Decision #1 and that the parties were bound by those 

findings.
27

     

22. The trial judge ruled, inter alia, that the Province’s actions were unconstitutional in re-

enacting almost identical (“duplicative”) legislation and provided remedies for the infringements 

relating to Decision #1.  In the course of her reasons the trial judge remarked: 

That this legislation was passed after so much effort by the BCTF to restore their 

workers’ ability to collectively bargain had to be extremely destructive to the dignity and 

autonomy of the teachers which the s. 2(d) Charter right was meant to help protect.
28

 

23. The Province successfully appealed Decision #2 which included remedial issues arising 

from Decision #1.
29

 

 

                                                      
26

 Bill 22, Education Improvement Act, 4
th

 Sess, 39
th

 Parl, 2012 (assented to 15 March 2012) (ABA at Tab 17); 

Education Improvement Act, SBC 2012, c. 3 (ABA at Tab 19).  The hours of work provisions were also repealed but 

those provisions are not an issue in the proposed appeal since the parties were able to bargain those issues. 
27

 Decision #2, supra note 4 at para 111 (ALB at Tab B3). 
28

 Ibid at para 461. 
29

 There is a companion decision that is not being appealed, relating to the disclosure of cabinet documents: 2015 

BCCA 185. 
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PART II: QUESTIONS IN ISSUE 

24. The proposed appeal raises the following legal issues which are of importance to the 

public, governments and to all unionized employees:  

i) Is pre-legislative consultation by government a replacement for collective bargaining 

between employers and employees under s. 2(d) of the Charter? 

ii) Is the threshold for interference with collective bargaining higher if the interference 

involves working conditions that can also be characterized as public policy issues? 

iii) If pre-legislative consultation is a constitutional replacement for collective bargaining, 

should courts be prevented from inquiring into the substantive reasonableness of the 

parties’ positions during consultations? 

Part III: STATEMENT OF ARGUMENT 

A. Is pre-legislative consultation by government a replacement for collective bargaining 

between employers and employees under s. 2(d) of the Charter?  

i. Consideration of consultation prior to SFL and MPAO 

25. In Health Services, when articulating the s. 2(d) Charter test, the Court raised the 

possibility that the manner in which changes are made to collective agreements may be relevant 

to the question of a s. 2(d) breach.  When referring to the second part of the s. 2(d) test the Court 

states: 

[T]he manner in which the right is curtailed may affect its impact on the process of 

collective bargaining and ultimately freedom of association. To this end, we must inquire 

into the process by which the changes were made and how they impact on the voluntary 

good faith underpinning of collective bargaining. Even where a matter is of central 

importance to the associational right, if the change has been made through a process of 

good faith consultation it is unlikely to have adversely affected the employees' right to 

collective bargaining. …
30

  

26. While some of the Court’s general statements could be taken to extend to pre-legislative 

consultations, it is not at all clear whether, in referring to good faith consultation, the Court was 

referring to the conduct of government when acting as employer, or to consultation by the 

legislature itself prior to imposing collective agreement changes.  Significantly, when this Court 

came to apply the test it looked not at consultation prior to the legislation being enacted but at 

                                                      
30

 Health Services, supra note 6 at para 129 (ABA at Tab 9). 
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whether the actual legislation preserved a process of good faith consultation.
31

  Moreover, in its 

s. 1 Charter analysis, the majority stated:  

Legislators are not bound to consult with affected parties before passing legislation. On 

the other hand, it may be useful to consider, in the course of the s. 1 justification analysis, 

whether the government considered other options or engaged consultation with the 

affected parties, in choosing to adopt its preferred approach.  The Court has looked at 

pre-legislative considerations in the past in the context of minimal impairment.  This is 

simply evidence going to whether other options, in a range of possible options, were 

explored…
32

   

27. It was not necessary for the Court to analyze the issue further because the legislation in 

question had been adopted without consultation in any form.  The decision in Health Services 

therefore did not resolve the question of whether pre-legislative consultations can bring 

government conduct that interferes with collective bargaining into constitutional compliance.  If 

this Court intended pre-legislative consultations to be relevant, it is not at all clear whether the 

consultations are relevant at the s. 2(d) infringement stage or only at the s. 1 justification stage of 

the analysis. 

28. In the case at bar, the Court of Appeal stated that “the trial judge did not give effect to 

statements by the Supreme Court of Canada which emphasize the importance to the infringement 

analysis of the process by which changes were made to the collective agreement.”
33

  This is 

wrong.  The trial judge carefully reviewed and analyzed these statements, concluding as follows: 

The majority judgment in Health Services suggests that a government’s prior good faith 

consultation with a union, prior to conduct which interferes with collective bargaining, is 

potentially relevant in two ways: 

a) First, prior consultation by the government may be relevant on the second 

part of the inquiry into whether or not to whether the measure constituted 

substantial interference with the s. 2(d) Charter right. If the impugned 

government conduct has followed a process of good faith consultation, it 

may be less likely to adversely impact the employees’ right to collective 

bargaining (at para 129). However, the Court’s decision is nuanced in this 

regard. Close analysis suggests that this is a less significant factor when the 

challenge is to legislation as opposed to government conduct qua employer. 

                                                      
31

 Ibid at paras 132-135. This was noted by the trial judge, Decision #2, supra note 4 at paras 58, 61 and 77 (ALB at 

Tab B3).  
32

 Health Services, supra note 6 at para 157 (ABA at Tab 9) (emphasis added). 
33

 Court of Appeal Decision, supra note 5 at para 36 (ALB at Tab B5). 
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When the challenge is to legislation, what seems most significant is whether 

the content of the legislative provisions themselves preserve a process of 

good faith consultation. 

b) Second, prior consultation by the government is relevant under the s. 1 

analysis, in considering whether or not the legislation minimally impairs the 

right. If a legislative change has been made without consultation, it will be 

more difficult for the government to establish that it searched for a 

minimally impairing solution (at para 157).
34

 

29. Moreover, when addressing the issue of consultation, the trial judge found it persuasive 

that the majority judgment in Fraser “summarized Health Services without any reference to 

consultation or the lack thereof being a factor in the s. 2(d) analysis”.
35

  In her view, this may 

have addressed the concerns expressed by Justice Deschamps in Health Services that the 

majority may have implied a duty on the legislature to consult before it legislates.
36

  In short, at 

the very least, it cannot be said that Health Services and Fraser settled the issue of pre-legislative 

consultation. 

ii. Consideration of consultation post SFL and MPAO   

30. Governments can regulate labour relations in the public interest.  Governments can even 

interfere with collective agreement terms to do so.  Indeed the removal of some collective 

agreement terms was found not to rise to the level of substantial interference in both Health 

Services and Decision #1.
37

  However, allowing pre-legislative consultation to replace collective 

bargaining renders freedom of association for employees obsolete.  It will not only disrupt the 

balance of power between employers and employees, but will also eliminate any meaningful role 

for the right to strike. 

31. In coming to the conclusion that pre-legislative consultations provided a meaningful 

process that satisfied s. 2(d), the court below completely ignored or misunderstood core and 

                                                      
34

 Decision #2, supra note 4 at para 61 (ALB at Tab B3). 
35

 Ibid at para 67. 
36

 Ibid at paras 63-64. 
37

 Health Services, supra note 6 at paras 116-118 and 131 (ABA at Tab 9); Decision #1, supra note 3 at paras 265-

75 and 309-16 (ALB at Tab B1).  
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fundamental aspects of the s. 2(d) test and legal principles articulated in MPAO and SFL, stating 

that these decisions “offer limited assistance in answering the question before us.”
38

   

32. In MPAO, this Court reinforced its earlier finding that freedom of association must be 

interpreted in a generous, contextual and purposive manner.
39

  This Court emphasized that s. 2(d) 

protects the rights of individuals “to join with others to meet on more equal terms the power and 

strength of other groups or entities”
40

 and stated that “the ultimate question to be determined is 

whether the measures disrupt the balance between employees and employer that s. 2(d) seeks to 

achieve, so as to substantially interfere with meaningful collective bargaining.”
41

  In addition, 

this Court found that a “process that substantially interferes with a meaningful process of 

collective bargaining by reducing employees’ negotiating power is … inconsistent with the 

guarantee of freedom of association enshrined in s. 2(d).”42   

33. In SFL, this Court held that the right to strike extends to public sector employees to 

ensure a meaningful process of collective bargaining.
43

  As stated by the majority, “[s]triking – 

the ‘powerhouse’ of collective bargaining – also promotes equality in the bargaining 

process…”.
44

  The “right to strike is not merely derivative of collective bargaining, it is an 

indispensable component of that right”.
45

  It is the “‘irreducible minimum’ of the freedom to 

associate in Canadian labour relations”.
46

  In SFL, the right to strike (and not good faith 

bargaining) was found to be employees’ only effective tool to attempt to persuade their 

employers to agree to terms and conditions of employment.    

34. As a result, when the court below concludes that “[n]o particular process is required to 

satisfy s. 2(d), provided there is a proper opportunity for good faith consultations,”
47

 it 

completely ignores the fact that, after SFL, the process constitutionally guaranteed by s. 2(d) is 

not limited to the opportunity to engage in good faith consultations but extends to the right to 

                                                      
38

 Court of Appeal Decision, supra note 5 at para 34 (ALB at Tab B5). 
39

 MPAO, supra note 1 at paras 44, 46-47 and 77 (ABA at Tab 11). 
40

 Ibid at para 66. 
41

 Ibid at para 72. 
42

 Ibid at para 71. 
43

 SFL, supra note 2 at para 51 (ABA at Tab 16). 
44

 Ibid at para 55.  
45

 Ibid at para 3. 
46

 Ibid at para 61. 
47

 Court of Appeal Decision, supra note 5 at para 131 (ALB at Tab B5). 
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strike.  Now that the right to strike has been constitutionally recognized as an integral and 

indispensable component of collective bargaining, it is difficult to appreciate how advance 

legislative consultation could be responsive to or respectful of the fundamental right of workers 

to withdraw their services through strike action when collective bargaining reaches an impasse.  

Like the Public Service Essential Services Act
 48

 at issue in SFL, “it prevents…employees from 

engaging in any work stoppage as part of the bargaining process.  It must therefore be justified 

under s. 1 of the Charter.”
49

   

35. It is impossible to reconcile the reasoning in SFL and MPAO, and the substantive content 

this Court gave to s. 2(d), with the decision of the court below.   

36. The trial judge did not have the benefit of MPAO and SFL.  She was nonetheless of the 

view that consultation is not a replacement for collective bargaining:   

Just as it is hard to imagine a law that is otherwise an interference with a Charter right 

being found not to interfere because of pre-legislative consultation, it is even harder to 

imagine a situation where legislation is found to be unconstitutional as amounting to 

substantial interference with s. 2(d) rights, but then this unconstitutionality could be 

“cured” by the government “consulting” with the union after the fact of the legislation. 

This is essentially the unusual position the government takes in this case.
50

 

37. The trial judge’s reasoning is even more persuasive after this Court’s recognition of 

constitutional protection for the right to strike and its emphasis on equality in bargaining power.  

It is hard to imagine that consultation with government, without the attendant bargaining power 

that is associated with the right to strike, provides a forum in which employees can raise their 

concerns on a more equal footing with their employer.  The decision of the court below ignores 

this necessary aspect of freedom of association in the collective bargaining context.  The court 

erroneously treats the legal principles and protections emanating from SFL and MPAO as 

irrelevant to the s. 2(d) analysis before it.  It proceeds as if only good faith consultation is what is 

protected by s. 2(d).  The decision below effectively replaces employees’ right to strike with a 

mere right to be consulted, contrary to the jurisprudence of this Court. 

                                                      
48

 S.S. 2008, c. P-42.2. 
49

 SFL, supra note 2 at para 78 (ABA at Tab 16).  
50

 Decision #2, supra note 4 at para 91 (ALB at Tab B3). 
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38. The Court of Appeal relies on the fact that the BCTF was engaged in collective 

bargaining leading up to the 2012 legislation and treats this as an important contextual factor, 

without ever stating why this collective bargaining was relevant to its analysis.  As the trial judge 

recognized, teachers were legislatively prohibited from even raising the workload provisions at 

the bargaining table, not to mention striking in an effort to include such protections in their 

collective agreement.  Indeed, if they sought to strike over those issues, the strike would have 

been found to be illegal.
51

   

39. The court below relies on Meredith to come to the conclusion that pre-legislative 

consultation could satisfy the s. 2(d) test.  This reliance is misguided.  Just as the “reference 

in Fraser to the effective impossibility of achieving workplace goals must be understood with 

reference to the legislative schemes at issue,” the references to consultation in Meredith must be 

understood in light of the constitutionally inadequate labour relations regime in place and 

associational activity at issue, which was only “consultative” in nature.
52

  The statutory and 

policy framework under which the RCMP was operating is qualitatively different than the s. 2(d) 

protected collective bargaining process at issue in the present case. 

40. Moreover, as the court below acknowledged,
53

 the majority in Meredith found it 

unnecessary to pronounce on the role and significance of pre-legislative consultation in the s. 

2(d) analysis, finding only that “the enactment of the ERA had a minor impact on the appellants’ 

associational activity.”
54

  In reaching this conclusion it considered the fact that the cap on wage 

increases was imposed across the public sector and “was consistent with the going rate reached 

in agreements concluded with other bargaining agents inside and outside of the core public 

administration and so reflected an outcome consistent with actual bargaining processes.”
55

  

These considerations have no bearing in the case at bar. 

41. Clarification of this crucial issue is required. 

                                                      
51

 See Decision #2, supra note 4 at para 173 (ALB at Tab B2).  Political protests and mid-contract strikes violate the 

strike provisions in the B.C. Labour Relations Code, R.S.B.C. 1996, c. 244: British Columbia Teachers’ Federation 

v. British Columbia Public School Employer’s Association, 2009 BCCA 39, 306 D.L.R. (4
th

) 144 (ABA at Tab 4).  

Striking over subjects that are legislatively prohibited is also illegal: North Vancouver School District No. 44 [1992] 

B.C.L.R.B.D. No. 104, BCLRB 103/92 (ABA at Tab 12). 
52

 MPAO, supra note 1 at para 74 (ABA at Tab 11); Meredith, supra note 9 at paras 3-5 (ABA at Tab 10). 
53

 Court of Appeal Decision, supra note 5 at para 66 (ALB at Tab B3). 
54

 Meredith, supra note 9 at para 29 (ABA at Tab 10). 
55

 Ibid at para 28. 
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B. Is the threshold for interference with collective bargaining higher if the interference 

involves working conditions that can also be characterized as public policy issues?  

42. The Court of Appeal states that the s. 2(d) analysis must be context specific and fact 

based, and is critical of the trial judge for not engaging in a contextual analysis.
56

  The Applicant 

agrees that a contextual approach is necessary, but notes that the trial judge did engage in a 

contextual analysis.  She reviewed a number of factors including: the background between the 

parties;
57

 the history of collective bargaining;
58

 the different types of collective agreement terms 

affected in Health Services compared to the case before her;
59

 the role of the Province in 

negotiations;
60

 the background context from Decision #1;
61

 and the fact that the “duplicative” 

legislation had previously been found to be contrary to s. 2(d).
62

  The court below ignores these 

findings and, instead, erroneously introduces a new element to the s. 2(d) Charter test: whether 

the subject matter of the legislative restrictions has a public policy dimension.  This new factor 

runs directly contrary to Supreme Court of Canada jurisprudence. 

43. In Health Services, the issue was whether the government could remove important 

collective agreement terms and preclude future collective bargaining.  It was accepted by this 

Court that the legislation was adopted as a response to challenges facing the health care system 

in British Columbia.  Indeed, the government’s rationale for overriding the job security 

protections in health sector collective agreements was deeply rooted in public policy objectives, 

in particular improving the “delivery of health care services by enabling health authorities to 

focus resources on the delivery of clinical services, by enhancing the ability of health employers 

and authorities to respond quickly and effectively to changing circumstances, and by enhancing 

                                                      
56

 Court of Appeal Decision, supra note 5 at para 42 (ALB at Tab B5).  In fact, the court below minimized the 

contextual factors from Meredith.  In B.C. there were no other employees on which the government imposed similar 

legislation and the ability to negotiate similar items was not present.  These factors, present in Meredith, were not 

canvassed by the court below. 
57

 Decision #2, supra note 4 at paras 1-27 (ALB at Tab B3). 
58

 Ibid at paras 44-46. 
59

 Ibid at paras 47-48. 
60

 Ibid at paras 49-55. 
61

 Ibid at para 111. 
62

 The trial judge also undertook an extensive review of how consultation had been dealt with in the jurisprudence.  

She then demonstrated that when applying the s. 2(d) test (as opposed to setting out the test) the majority in Health 

Services focused exclusively on the content of the legislation, not other contextual factors.  Decision #2, supra note 

4 at para 58 (ALB at Tab B3), relying on Health Services, supra note 6 at paras 132-133 and 135-136 (ABA at Tab 

9).   
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the accountability of decision-makers in public health care”.
63

  The Supreme Court of Canada 

only took into account the public policy nature of the affected terms and conditions of 

employment at the section 1 stage of the analysis and found these objectives to be pressing and 

substantial.  Importantly, when assessing whether there had been an infringement of s. 2(d), the 

only question was whether the legislation had substantially interfered with collective bargaining, 

without any regard to whether it also engaged matters of public policy.   

44. Public policy objectives were also behind the legislation at issue in Dunmore, Fraser and 

Meredith.  In Dunmore and Fraser, the protection of family farms and ensuring productivity 

were in issue. Wage restraint legislation was the subject matter in Meredith.  How governments 

spend tax dollars and how they prioritize different public policies are obviously matters that 

concern public policy.  Again, the fact that policy issues were at the heart of the legislation in 

Fraser and Meredith were not considerations that informed the analysis under s. 2(d).
64

  

45. The fact that the workload provisions in issue also raised matters of educational policy 

incorrectly became a dominant focus of the court below.  It considered “this to be a centrally 

important fact.”
65

  There was no authority relied upon by the majority when it added this new 

element to the s. 2(d) infringement stage of the test.   

46. The Province advanced the same educational policy argument in the first case before the 

trial judge.  The trial judge held that the Province is subject to the Constitution when it pursues 

public policy.
66

  Citing Health Services, she emphasized that if the Province’s argument were to 

be entertained, “then it could be raised in practically every case” and that such an approach 

would take the concept of judicial deference too far.
67

  Decision #1 was not appealed. 

47. The decision below is contrary to Health Services where this Court rejected a broad view 

of judicial deference in the area of labour relations:  

...This argument …takes an overbroad view of judicial deference.  It may well be 

appropriate for judges to defer to legislatures on policy matters expressed in particular 

                                                      
63

 Health Services, supra note 6 at para 143 (ABA at Tab 9). 
64

 Dunmore v. Ontario (Attorney General), 2001 SCC 94, [2001] 3 S.C.R. 1016 (ABA at Tab 5); Fraser, supra note 

11 (ABA at Tab 13); Meredith, supra note 9 (ABA at Tab 10). 
65

 Court of Appeal Decision, supra note 5 at para 17 (ALB at Tab B3). 
66

 Decision #1, supra note 3 at para 216 (ALB at Tab B1). 
67

 Ibid at para 218, relying on Health Services, supra note 6 at para 26.   
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laws.  But to declare a judicial “no go” zone for an entire right on the ground that it may 

involve the courts in policy matters is to push deference too far.  Policy itself should 

reflect Charter rights and values.
68

   

48. The majority in SFL continues this trajectory stating that this “Court has repeatedly held 

that the rights enumerated in the Charter should be interpreted generously….In the context of 

constitutional adjudication, deference is a conclusion, not an analysis.”
69

 

49. Many if not most collective bargaining issues in the public sector can be characterized as 

concerning the public interest.  This is especially true if there is a cost component.  The court 

below has added a new element to the s. 2(d) analysis which, if left intact, will render collective 

bargaining in the public sector futile.  This is because governments will always have a ready-

made public policy justification to advance in support of their interference with the collective 

bargaining process.  As in other Charter cases, public policy issues should be dealt with under 

s.1 where government has the burden to justify its policy objectives.
70

 

50. The approach of the Court of Appeal also stands in stark contrast to this Court’s view in 

SFL that public sector employees have no lesser s. 2(d) protection (in that case in terms of the 

right to strike) than private sector employees.  It is also inconsistent with Chief Justice Dickson’s 

rejection, in Alberta Reference, of the claim that public sector bargaining has unique features that 

justify limiting the right to bargain and strike to a greater extent than in the private sector.
71

   

51. The dissent in the decision below raised concerns with this new element in s. 2(d): 

But granting broad protections to Charter rights is not incompatible with the 

government’s obligations to compose and pursue policy goals. For example, the Supreme 

Court of Canada has defined the protections granted under freedom of expression so 

broadly that it can be seen to protect the illegal parking of a vehicle, if such actions are 

undertaken for an expressive purpose: see Irwin Toy Ltd. v. Quebec (Attorney General), 

[1989] 1 S.C.R. 927 at 969. This has obviously not prevented municipalities from passing 

bylaws and pursuing parking policies. I am similarly unconvinced that imposing an 

                                                      
68

 Health Services, supra note 6 at para 26 (ABA at Tab 9). 
69

 SFL, supra note 2 at para 76 (ABA at Tab 16).  
70

 Ibid. 
71

 Reference re Public Service Employee Relations Act (Alberta), [1987] 1 S.C.R. 313 at paras 113-115 (ABA at Tab 

14).  
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obligation on government to respect the freedoms granted under s. 2(d) would prevent the 

pursuit of government policy.
72

 

52. The majority and dissenting judges offer a very different view of the scope of protection 

afforded to employees under s. 2(d).  The majority would circumscribe the right by reference to 

the government’s policy objectives while the dissent would offer broad and generous protection, 

leaving the government’s policy objectives to be addressed under s. 1.  This is clearly an 

important issue warranting resolution by this Court. 

C. If pre-legislative consultations are relevant, can courts inquire into the substantive 

reasonableness of the parties’ positions?  

53. Once it determined that pre-legislative consultations were relevant under s. 2(d), the 

majority in the court below relied on provincial labour board jurisprudence to conclude that it is 

inappropriate, for reasons of “institutional competence”, for a court to investigate the “factual 

basis and internal logic” of the government’s substantive bargaining proposals.
73

  However, the 

dispute before the Court of Appeal was not a bargaining in bad faith complaint before a labour 

board but an alleged constitutional violation.  As the dissenting judge, Donald J.A., points out, 

these are new requirements “selectively culled from labour tribunal decisions made in a Wagner-

style context” that are “incompatible with a  constitutional test.”
74

  He thus disagreed with the 

majority’s view that the trial “judge should not have assessed the substantive merit or objective 

reasonableness of the parties’ negotiating positions.”
75

   

54. If, contrary to the primary submissions of the Applicant, good faith legislative 

consultation (and not meaningful collective bargaining backed up by the right to strike) is all that 

is required under s. 2(d), how does a court determine if there has been a “process of meaningful 

discussion and consultation” if it is not permitted to examine the “objective reasonableness” of 

the consultations?   

55. The court below considered itself free to add these new requirements because it was of 

the opinion that the content of good faith negotiations had not been directly addressed by this 

                                                      
72

 Court of Appeal Decision, supra note 5 at para 294 (ALB at Tab B5). 
73

 Ibid at para 149. 
74

 Ibid at paras 330 and 281. 
75
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Court.  As it states: “The meaning of good faith in the s. 2(d) context has not figured prominently 

in any of the jurisprudence.  It was the subject of some comment in Health Services and Fraser, 

but otherwise this is a novel issue.”
76

  However, the Court in Health Services did have an 

opportunity to canvass what constitutes “good faith” in the collective bargaining context.  When 

discussing good faith bargaining this Court recognized that it is legitimate and necessary to look 

at the substance and content of proposals to determine if there has been good faith:  

In principle, the duty to bargain in good faith does not inquire into the nature of the 

proposals made in the course of collective bargaining; the content is left to the bargaining 

forces of the parties (Carter et al., at p. 300).  However, when the examination of the 

content of the bargaining shows hostility from one party toward the collective bargaining 

process, this will constitute a breach of the duty to bargain in good faith. In some 

circumstances, even though a party is participating in the bargaining, that party's 

proposals and positions may be "inflexible and intransigent to the point of endangering 

the very existence of collective bargaining" (Royal Oak Mines, at para 46).… 

Even though the employer participates in all steps of the bargaining process, if the nature 

of its proposals and positions is aimed at avoiding the conclusion of a collective 

agreement or at destroying the collective bargaining relationship, the duty to bargain in 

good faith will be breached: see Royal Oak Mines Inc….[O]n occasion, courts are 

nevertheless allowed to look into what is going on in the room, to ensure that parties are 

bargaining in good faith.
77

 

56. Rather than follow the guidance provided by Health Services, the majority adopts the 

good faith test from the Wagner Act statutory model.  Pursuant to this new test, the majority 

applies a “hands-off” approach when examining the conduct and proposals exchanged during the 

consultations.  However, the court below misconstrues the statutory test by disregarding the 

numerous exceptions to the hands-off approach routinely applied by labour boards.
78

   

57. Under a consultative model, employees have no right to collectively bargain or to strike.  

Given this fundamental diminishment of their rights, fairness calls for a probing search into the 

content of the consultations to ensure they were conducted in good faith.  The Court of  

Appeal does exactly the opposite.  As the dissent correctly points out, the refusal to closely 

                                                      
76

 Ibid at para 137.  
77

 Health Services, supra note 6 at paras 104 and 105 (ABA at Tab 9) (emphasis added). 
78

 Court of Appeal Decision, supra note 5 at para 147 (ALB at Tab B3).  There are a number of exceptions outlined 

by the dissent, to the general rule that labour boards do not examine the content of proposals. 
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examine the “substantive position of government” creates a “constitutional loophole” for 

governments.
79

 

58. Having narrowed the issues that were available for review by the trial judge, the court 

below then improperly substituted its own findings of fact for those of the trial judge contrary to 

this Court’s holdings in a long line of cases.  The dissent correctly takes issue with the majority 

overturning key factual findings given that the trial judge heard 29 days of testimony and 

submissions and made no palpable and overriding errors of fact.
80

 

59. The rationale the Court of Appeal employed to find that the trial judge erred in law by 

examining the substance of proposals is contrary to the Supreme Court of Canada’s comments 

that the parties must “honestly strive to find a middle ground between their opposing interests”.
81

  

To assess this, and whether a party is being “inflexible and intransigent”, courts must be 

permitted to examine “what is going on in the room, to ensure that parties are bargaining in good 

faith.”
82

  

60. If this Court accepts that pre-legislative consultation is relevant or determinative at the s. 

2(d) infringement stage, it becomes vital that the Court set clear guidelines regarding the content 

of good faith negotiations and the scope of permissible judicial review.  The Court of Appeal has 

introduced confusion into this area.  Governments, unions and lower courts require guidance 

from this Court.   

Conclusion 

61. The MPAO and SFL decisions continue the generous and purposive interpretation of s. 

2(d) of the Charter by this Court.  The Court of Appeal decision, in contrast, ignores the 

inequality in bargaining power between employees and government and removes the right to 

strike for employees.  In doing so, it raises a new issue of national importance: where the parties 

have an established collective bargaining relationship, can government legislatively remove 

                                                      
79

 Ibid at para 347. 
80

 Ibid at paras 276, 278, 324-329 and 350-370. 
81
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essential components of that collective bargaining system, including the right to strike, and 

replace it with pre-legislative consultation?   

62. A right to consult without a concomitant right to strike is meaningless because it does not 

promote equality in the workplace and it provides no countervailing strength to employees.  If 

governments need only consult with unions prior to enacting legislation that interferes with 

significant terms and conditions of employment, and those consultations cannot be meaningfully 

reviewed by the judiciary, governments’ power will be unfettered across Canada.  The decision 

of the court below has broad implications and, if left to stand, workers’ rights will be negatively 

and fundamentally altered. 

63. There is now uncertainty in Canadian law regarding i) the relevance of pre-legislative 

consultations to a s. 2(d) infringement; ii) the relevance and importance of public policy at the s. 

2(d) infringement stage; and iii) if relevant, the content of good faith pre-legislative consultations 

and the scope of judicial review. 

64. The proposed appeal arises out of the decision from the Court of Appeal, but is also 

based on two separate trials and two decisions from the B.C. Supreme Court.  There is a full 

record to place before this Honourable Court.  Given the public importance of the issues raised, 

and the need to settle what was left unresolved after Health Services and the subsequent 

jurisprudence, the Applicant respectfully requests that this Court grant leave. 

PART IV: SUBMISSION ON COSTS 

65. The Applicant seeks the costs of this leave application. 

PART V: ORDER SOUGHT 

66. The Applicant requests that leave to appeal be granted with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED.  

 ______________________________________ 

John Rogers, QC and Diane MacDonald 

Counsel for the Applicants 

 

June 26, 2015 
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