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RESPONDENT’S MEMORANDUM OF ARGUMENT

PART I – OVERVIEW AND STATEMENT OF FACTS

Overview

1. This case involved the application of the test for a s. 2(d) Charter infringement

articulated by this Court in Health Services and Support – Facilities Subsector Bargaining Assn.

v. British Columbia (“Health Services”)1 to a provincial statute – the Education Improvement

Act (“EIA”)2. While the legal issue raised is analogous to the issue in Health Services

(government’s constitutional obligations where legislation impacts collective agreement terms),

the facts and legislation are distinct. The Court of Appeal held that the trial judge had erred in

concluding that as a general rule the s. 2(d) inquiry is limited to the content of the impugned

legislation and cannot consider external context. The Court of Appeal held, properly, that the

trial judge had erred in failing to undertake the contextual inquiry mandated by Health Services.

Applying the test from Health Services to the unique facts and legislation at issue in this case, the

Court of Appeal held that teachers had been afforded a meaningful opportunity to advance their

collective aspirations.

2. There is no legal issue of general and public importance arising from the Court of

Appeal’s decision that has not already been canvassed by decisions of this Court. The issues

framed by the Applicant British Columbia Teachers’ Federation (“BCTF”) are not ones that

emerge from the judgments of the lower courts as requiring resolution. The Court of Appeal did

not, as the BCTF asserts, establish a general rule that pre-legislative consultation is a

replacement for collective bargaining. The Court of Appeal did not, as the BCTF asserts, find

that the test for a s. 2(d) infringement is different where collective agreement terms implicate

public policy. And contrary to the arguments now advanced by the BCTF in support of its

application for leave to appeal, this case has never been about the right to strike. While

provisions of the EIA did temporarily prohibit strike activities through the imposition of a time-

limited cooling off period with mediation, those provisions were not challenged by the BCTF.

3. The BCTF’s Memorandum of Argument repeats the error of the trial judge in failing to

give effect to the full context within which the EIA was enacted. The Province has never

1 2007 SCC 27, [2007] 2 S.C.R. 391.
2 S.B.C. 2012, c. 3.
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asserted as a general proposition that pre-legislative consultation is “all that is required to

comply with the requirements of s. 2(d)”3, and the Court of Appeal did not so hold. The Province

argued, and the Court of Appeal unanimously accepted, that pre-legislative consultation is a

relevant contextual factor in assessing whether employees have been given a meaningful

opportunity to make collective representations in pursuit of workplace goals. The point of

disagreement between the parties lies in the BCTF’s continued assertion that consultation with

government outside of the legislation is always irrelevant to the s. 2(d) analysis. This assertion

finds no support in the relevant case law. The inquiry in every case where a s. 2(d) infringement

is alleged is “contextual and fact specific” (Health Services, at para. 92).

4. The final question posed by the BCTF in its leave application is whether the trial judge

should have been permitted to inquire into the substantive reasonableness of the parties’

respective proposals under a s. 2(d) analysis. The content of the constitutional requirement of

good faith negotiation was defined in Health Services by reference to the statutory duty to

bargain in good faith under the Canada Labour Code4 and analogous provincial legislation. The

trial judge purported to apply this standard, but in fact (and without reference to case authority in

support) imported considerations that did not form part of the test for bad faith bargaining. The

Court of Appeal performed its appropriate appellate function in correcting this legal error.

5. To the extent that the BCTF’s complaint concerns the Court’s overturning of factual

findings, this was also a proper exercise of appellate jurisdiction. The Court of Appeal’s

conclusion that there was no evidence for the trial judge’s finding of bad faith is readily

supportable on the record and in any event not an issue of general and public importance.

Background Facts

6. The particular collective agreement terms at issue in this case addressed class size, class

composition and specialist teacher staffing ratios. The terms had been a source of controversy

between the employer and employee side of the bargaining table for many years prior to the

enactment of the EIA, the statute under direct challenge in this case. From the perspective of

government, and the school boards that are the direct employers of teachers, the clauses had the

unacceptable effect of limiting the flexibility of school boards to organize school classrooms,

3 Applicant’s Memorandum of Argument (“BCTF Leave Argument”) at para. 4, Tab C in Applicant’s Leave Book
(“ALB”).
4 R.S.C., 1985, c. L-2.
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presenting obstacles to the integration of students with special needs, and determining the costs

of the K-12 education system in accordance with restrictive formulas and ratios rather than an

assessment of educational need at the school and classroom level.5 The lengthy history of the

dispute between the parties over the inclusion of the terms in a provincial collective agreement

had resulted in a collective agreement that was accurately described by the Court of Appeal as a

“complex amalgam of past agreements and continuations or amendments by legislation”6.

7. Indeed, most of the significant collective agreement terms at issue at the time of the

original deletion of the clauses in 2002 were themselves imposed over the objection of the

employers by a previous government through a legislated collective agreement.7

8. This factual context is highly relevant in considering issues highlighted in the BCTF’s

leave application, but the context is largely ignored in the BCTF’s Memorandum of Argument.

The context is reviewed in detail in the judgments of the lower courts and will be repeated only

in summary form here.

BCTF/BCPSEA bargaining history on class size and composition

9. Between 1987 (when teachers were first granted the right to form a union and bargain

collectively) and 1994, bargaining occurred at a local level between teachers’ associations and

the then-75 school boards. This resulted in the negotiation of 75 collective agreements. The

class size and composition provisions at issue in the present case had their origin in these local

bargaining processes. The collective agreements typically included provisions that limited class

size and the number of special needs students who could be enrolled in a class. Less common

were the “non-enrolling ratios” that established specialist teacher staffing levels.8

10. The structure of bargaining across the public sector, including in the public elementary

and secondary school (“K-12”) sector, changed following the report of the Korbin Commission

in 1993. The Korbin Report included recommendations to increase the influence and control of

government over financial and policy commitments made in public sector bargaining. In the K-

12 sector, the Korbin Report recommended the establishment of a single employers’ association

5 Reasons for Judgment of the British Columbia Court of Appeal (“CA Reasons”) at para. 87, ALB Tab B5.
6 CA Reasons at para. 105.
7 CA Reasons at para. 95.
8 CA Reasons at para. 86-87; British Columbia Teachers’ Federation v. British Columbia, 2011 BCSC 469 (“BCTF
#1”) at para. 63, ALB Tab B1.
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for province-wide bargaining, with the association’s board to include representatives of the

Ministries of Finance and Education.9

11. The recommendations of the Korbin Commission led, in 1994, to the creation of the

British Columbia Public School Employers’ Association (“BCPSEA”) and, by statute, its

designation as the employers’ accredited association in K-12 bargaining. BCPSEA’s board was

to include government representatives. The Public Education Labour Relations Act

(“PELRA”)10 enacted in 1994 established a two-tiered structure of bargaining, with BCPSEA and

the BCTF negotiating provincial issues and BCTF locals and school boards bargaining local

issues. Cost issues, including workload and class size restrictions, were provincial issues.11

12. The transitional language in PELRA continued the local agreement terms in effect until a

provincial agreement was reached. Bargaining at the provincial table stalled over the parties’

competing views as to the status of the local agreement terms. BCPSEA’s position was that

bargaining started from a blank slate while the BCTF maintained that the most favourable of the

local terms provided a floor for provincial bargaining. A two-year Transitional Collective

Agreement signed in May 1996 simply deferred that debate by carrying forward the local

agreement terms without prejudice to the parties competing positions as to the status of the local

terms in provincial bargaining.12

13. No further progress was made at the provincial table when bargaining resumed in 1997.

In 1998, the government of the day took over direct negotiations with the BCTF and concluded

an Agreement in Committee (the “1998 AIC”) without the involvement of BCPSEA – that is,

without the involvement of the school boards’ statutorily-accredited bargaining agent. The 1998

AIC carried forward the local agreement terms except where modified and for the first time

established non-enrolling staffing ratios to apply across the province. School districts

overwhelmingly voted to reject the 1998 AIC, and one district filed a complaint of bad faith

bargaining against the government and the BCTF with the Labour Relations Board.13

14. The complaint of bad faith bargaining (which was based on the exclusion of BCPSEA

from the bargaining process), and the refusal of districts to ratify the 1998 AIC, was rendered

9 CA Reasons at paras. 88-89; BCTF #1 at paras. 70-75.
10 R.S.B.C. 1996, c. 382, originally enacted as S.B.C. 1994, c. 21.
11 CA Reasons at paras. 90-91; BCTF #1 at paras. 82, 84.
12 CA Reasons at paras. 92-93.
13 Surrey School District No. 36 (Re), [1998] B.C.L.R.B.D. No. 389.
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moot by the enactment of the Public Education Collective Agreement Act14, which legislated the

1998 AIC as the provincial collective agreement for a term to expire on June 30, 2001.15

The enactment of Bills 27 and 28

15. There was little progress towards agreement in the next round of bargaining between

BCPSEA and the BCTF. The parties began negotiations in the spring of 2001, and by January

2002 they remained at a bargaining impasse despite the efforts of a fact finder and a mediator

appointed to facilitate negotiations. A teachers’ strike was escalating.16

16. On January 27 and 28, 2002, the Education Services Collective Agreement Act,

(“ESCAA” or “Bill 27”)17 and the Public Education Flexibility and Choice Act (“PEFCA” or

“Bill 28”)18 were enacted. This legislation, inter alia, imposed a collective agreement to expire

in June 2004; declared void terms of the previous agreement dealing with class size, composition

and non-enrolling ratios; and prohibited future bargaining on these issues. Bills 27 and 28 were

preceded by many months of unsuccessful bargaining between the BCTF and BCPSEA.

However, government did not consult with the BCTF in advance of introducing the legislation.19

17. The clauses at issue in the BCTF’s challenge to the EIA (enacted in 2012) are those

originally deleted by legislation in 2002. The BCTF’s observation that the legislation deleted

“hundreds of provisions” from the BCTF/BCPSEA collective agreement20 is accurate, but

requires contextual clarification. The volume of deleted terms was a function of the fact that the

same or similar clauses were included in 75 separate local agreements which had been carried

over (either through agreement or legislative continuation) since 1994. It may also be observed

that as of the enactment of Bills 27 and 28 in 2002, there had been what can fairly be described

as close to a decade of impasse between the BCTF and BCPSEA over the inclusion of those

local terms in a provincial collective agreement. This impasse had already led to legislative

intervention on a previous occasion in 1998.

18. The BCTF filed a constitutional challenge to the 2002 legislation. By consent, the

challenge remained in abeyance pending the outcome of Health Services, which was decided by

14 S.B.C. 1998, c. 41.
15 CA Reasons at paras. 94-95.
16 CA Reasons at para. 97; BCTF #1 at paras. 173, 177.
17 S.B.C. 2002, c. 1.
18 S.B.C. 2002, c. 3.
19 CA Reasons at para. 98; BCTF #1 at para. 124.
20 BCTF Leave Argument at para. 13.
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this Court in 2007. In the interim, a new round of bargaining beginning in 2004 followed the

track of impasse in bargaining, phased job action by teachers, the appointment of a fact finder,

and ultimately the enactment of legislation to end the impasse. In 2006, the BCTF and BCPSEA

negotiated a renewal collective agreement for a five-year term to expire June 30, 2011, and

included a cumulative 16% wage increase.21

The Bill 28 decision and post-Bill 28 consultation process

19. The BCTF’s constitutional challenge to Bills 27 and 28 went to trial in the fall of 2010,

and judgment was rendered on April 13, 2011.22 The trial judge found that provisions of the

impugned legislation were unconstitutional to the extent that they voided collective agreement

terms and prohibited future bargaining. At the second stage of the Health Services test (whether

government has preserved the duty to bargain in good faith), the trial judge found:

297… [I]f in the process of legislating limits to collective bargaining the
government did not otherwise allow employees to influence the legislative process
or outcome in association, then the interference with s. 2(d) rights will be
considered substantial.

298 Here, the legislative changes were brought about without any
consultation with the teachers union.

20. The BCTF’s assertion that the trial judge “reserved the issue of remedy”23 is inaccurate.

The trial judge granted the remedy requested by the BCTF - a declaration of invalidity which

was suspended for 12 months. The parties consented to a term of the order that permitted the

BCTF an ability to argue for “additional remedies” at a further hearing.24 The scope of this

provision became a point of on-going contention. The controversy does not appear relevant to

the present application given that the BCTF has not raised an issue about the “additional

remedy” later issued by the trial judge in the form of a retroactive declaration.

21. Following BCTF #1, the Province invited the BCTF to enter into consultations modelled

on the Province’s successful consultation with health sector unions after the judgment in Health

Services. The Province suggested to the BCTF that the consultation process be combined with

collective bargaining which was then on-going between the BCTF and BCPSEA (the 2006

21 CA Reasons at paras. 100-103.
22 BCTF #1.
23 BCTF Leave Argument at para. 17.
24 BCTF #1 at paras. 382-383.
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collective agreement having expired in June 2011). The BCTF declined this proposal and thus

the consultation process continued parallel to, but independent of, collective bargaining.25

22. The consultation process did not result in a negotiated resolution. The BCTF’s position

throughout was that the deleted terms should immediately be returned to the collective

agreement and collective bargaining should proceed with those terms as the floor. The

government’s position was that the pre-2002 language was unduly restrictive and it sought to

engage the BCTF in a discussion of alternatives that would be responsive to the interests of

teachers but would also meet the government’s policy objectives of organizational flexibility for

school boards, choice for parents and families in a range of school programs, and efficiency in

resource allocation.26

23. The government’s proposal for settlement in the Bill 28 consultation included a class

organization fund (later the “Learning Improvement Fund”) intended to ameliorate teacher

workload and learning challenges in the classroom by identifying need at the school level. The

proposal anticipated a consultation process that included discussions between school

administrators and teachers, and with the union local. The proposal also committed government

to providing a fund that would reach $75 million annually by the third year of operation.27

The context for the enactment of the EIA

24. Collective bargaining between the BCTF and BCPSEA through 2011 and early into 2012

was also unproductive. By February 2012, the BCTF and BCPSEA had met 78 times without

significant progress towards concluding a collective agreement. One of the issues dividing the

parties in bargaining in this round was the “net zero” financial mandate from government that

bound BCPSEA and all public sector employers and employers’ association negotiating in this

period.28 Under the mandate, increases in compensation had to be balanced by savings in other

areas within the collective agreement. The mandate was driven by government’s strong policy

of fiscal restraint in the face of the global economic crisis. Voluntary collective agreements were

concluded with virtually all other unionized public employees bargaining under the mandate.29

25 CA Reasons at paras. 108-110.
26 CA Reasons at paras. 151-166.
27 CA Reasons at paras. 157, 163, 247.
28 CA Reasons at paras. 167-168.
29 British Columbia Teachers’ Federation v. British Columbia, 2014 BCSC 121 at paras. 374-375 (“BCTF #2”),
ALB Tab B3.
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25. The BCTF sought substantial salary and benefit increases for its members that exceeded

the net zero mandate. Bargaining stalled early over the issue of compensation and did not

progress. Throughout the 2011/2012 school year, teachers were engaged in a “phase 1” strike

which involved a partial withdrawal of services with no corresponding reduction in salary. A

fact-finder appointed by government in February 2012 concluded, and reported to government,

that voluntary settlement was unlikely, leading government to table the EIA to end the dispute.30

26. The BCTF’s observation that collective bargaining in 2011/12 could not address issues of

class size and composition31 is again accurate but incomplete. The BCTF rejected government’s

offer to combine consultation with collective bargaining, an offer which had been designed to

promote meaningful discussion and facilitate changes to the collective agreement. The existence

of the statutory prohibition on bargaining class size and composition in this period was a

consequence of the fact that the declaration of invalidity in BCTF #1 was suspended for 12

months, which was the form of remedy that the BCTF had asked the trial judge to grant.32

27. The EIA was enacted in March 2012. Part 1 of the EIA brought a temporary suspension

of strike activities by imposing a 90-day “cooling off” period during which service withdrawals

and lockouts were prohibited (section 3). Section 6 of the EIA provided for the appointment of a

mediator to assist the BCTF and BCPSEA in negotiating a collective agreement that was to be

for a 2-year term (expiring June 30, 2013). Despite the BCTF’s unsuccessful challenge to the

mediator appointed by government under the EIA,33 the BCTF and BCPSEA were ultimately

successful in negotiating a collective agreement with the mediator’s assistance.34

28. Part 2 of the EIA restored the right to full scope bargaining on the topics of class size and

composition as of July 1, 2013; that is, in the next round of bargaining following the expiry of

the collective agreement mediated under s. 6 of the EIA. The former collective agreement terms

remained deleted. The EIA (and Learning Improvement Fund Regulation35) also implemented

the Learning Improvement Fund with a prescribed, ongoing consultation process with teachers

and their union on how to allocate the additional funding to most appropriately balance workload

and complex classroom need. A further regulation under the EIA, the Class Size and

30 CA Reasons at para. 169; BCTF #2 at 385, 387.
31 BCTF Leave Argument at para. 19.
32 CA Reasons at para. 106, 108, 183.
33 B.C. Teachers’ Federation v. British Columbia (Minister of Education), 2012 BCSC 960.
34 BCTF #2 at para. 540.
35 B.C. Reg. 103/2012.
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Compensation Regulation36, permitted grade 4-12 classes to exceed 30 students in defined

circumstances and provided remedies for teachers in that event.37

29. The BCTF’s characterization of EIA as “almost identical” to or “duplicative” of the

legislation previously declared unconstitutional38 is not even accurate on its face. The EIA and

its associated regulations restored the right to fully bargain class size and composition in the next

round; established the Learning Improvement Fund with a legislated consultation process;

provided additional remedies to teachers for over-30 classes; and imposed a mandatory

mediation process that led to a voluntarily concluded collective agreement. Importantly, the EIA

was also enacted in a different factual context – it was preceded by a six-month consultation

process which provided the BCTF with a meaningful opportunity to make collective

representations to government on its remedial response to BCTF #1.

The trial judgment

30. The BCTF brought a constitutional challenge to various provisions of the EIA and its

regulations, arguing that the provisions violated the s. 2(d) Charter rights of teachers.39

31. In a judgment released in January 2014, the trial judge found the EIA to be

unconstitutional to the extent that it continued the deletion of the clauses and delayed restoration

of bargaining rights. Despite her seemingly contrary statements in BCTF#1, the trial judge held

that pre-legislative consultation was, as a matter of general principle, irrelevant to the question of

whether legislation infringed s. 2(d) of the Charter. In the alternative, the trial judge found the

consultation process that followed judgment in BCTF#1 to be deficient because it was not

collective bargaining between the BCTF and BCPSEA and, in the further alternative, it did not

meet a standard of good faith bargaining.40

32. The trial judge additionally awarded the BCTF $2 million in Charter damages and issued

a further declaration in the Bill 28 action that had the effect of restoring the deleted clauses to the

collective agreement retroactively to July 2002. As expressly recognized in the trial judgment,

36 B.C. Reg. 52/2012.
37 Since 2002, the School Act, R.S.B.C. 1996, c. 412 has consistently set class size maximums for grades K-3 (22
students for kindergarten, 24 for grades 1-3).
38 BCTF Leave Argument at paras. 3, 20, 22.
39 Amended Notice of Civil Claim, Respondent’s Leave Book, Tab 2.
40 BCTF #2 at paras 92-95, 397-399, 463.
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this opened the door to potentially tens of thousands of grievances by individual teachers who

taught in classrooms in the previous 12 years that were not compliant with the former clauses.41

33. The trial judge dismissed other aspects of the BCTF’s constitutional challenge, including

a challenge to the Learning Improvement Fund, the Class Size and Compensation Regulation and

to the net zero financial mandate. The BCTF did not challenge section 3 of the EIA, which

temporarily suspended strike activities and imposed a cooling off period. The BCTF did

challenge section 6 of the EIA, the provision appointing a mediator and establishing terms of

reference, but that challenge was dismissed by the trial judge and the dismissal was not cross

appealed.42

34. At no time did the BCTF argue that the EIA was unconstitutional because it interfered

with the right of teachers to engage in strike activity.

The Court of Appeal judgment

35. The Court of Appeal (by a 4-1 majority) allowed the Province’s appeal. The Court held

that the trial judge had erred in her primary finding that pre-legislative consultation was

irrelevant to the s. 2(d) analysis. This finding was inconsistent with the contextual inquiry

mandated by Supreme Court of Canada jurisprudence. The Court of Appeal also held that the

trial judge had erred in her alternative findings as to the deficiency of the consultation process in

this instance. The Court set aside the $2 million award of Charter damages and the retroactive

declaration.43

36. Donald J.A. dissented on a relatively narrow issue. Donald J.A. agreed with the majority

that the trial judge had erred in finding pre-legislative consultation to be irrelevant; erred in

alternatively finding that only employee/employer collective bargaining was relevant to the

s. 2(d) analysis; erred in granting a retroactive declaration; and erred in the award of $2 million

in Charter damages. However, Donald J.A. would have deferred to the trial judge’s finding that

the consultation process did not meet the good faith standard required under s. 2(d) of the

Charter.44

41 BCTF #2 at paras. 503, 514, 603, 682-683.
42 Amended Notice of Civil Claim, Part 3, para. 3(a); BCTF #2 at paras. 537-541.
43 CA Reasons at paras. 82, 131, 274.
44 CA Reasons at paras. 300, 303, 376, 393, 396.
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PART II - QUESTIONS IN ISSUE

37. The first two questions as framed by the BCTF at paragraphs 24(i) and (ii) of its

Memorandum of Argument simply do not arise from the Court of Appeal judgment.

38. In response to the question posed by the BCTF at paragraph 24(i) of its Memorandum of

Argument, the Court of Appeal did not state that pre-legislative consultation is a “replacement

for collective bargaining”. The Court of Appeal cited the consistent line of authority from this

Court to the effect that the constitutional right of employees to a meaningful process by which to

collectively pursue workplace goals must be assessed contextually. Depending on the factual

context, a meaningful process may consist of bargaining, negotiation, consultation or some

combination of these processes. The Court of Appeal held that opportunities for consultation are

not excluded from the s. 2(d) analysis simply because they do not consist of traditional (Wagner

Act) collective bargaining.

39. In response to the question posed by the BCTF at paragraph 24(ii) of its Memorandum of

Argument, the Court of Appeal did not hold that the “the threshold for interference with

collective bargaining [is] higher” if collective agreement terms cover issues of public policy.

Rather, the Court of Appeal found that the public policy aspect of the class size and composition

provisions was a relevant contextual factor in the s. 2(d) inquiry that had wrongly been

overlooked by the trial judge. Again, this was in keeping with the consistent jurisprudence of

this Court emphasizing the importance of context in the s. 2(d) analysis.

40. The question posed by the BCTF at paragraph 24(iii) of its Memorandum of Argument

(whether a reviewing court may inquire into the substantive reasonableness of government’s

positions in consultation) is the point of disagreement between the four justices in the majority at

the Court of Appeal and Justice Donald in dissent. While this question does, then, arise on the

judgments, it does not raise an issue of general and public importance. The majority applied the

test for good faith bargaining set out in Health Services to the specific consultation process in

issue, as the trial judge had purported to do. The majority identified legal and factual errors in

the trial judge’s analysis and exercised its proper appellate function in correcting them.
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PART III – ARGUMENT

Issue 1 - Pre-legislative consultation

41. The BCTF’s submissions on this issue misconstrue the effect of the Court of Appeal

judgment.

42. The question for the Court of Appeal as framed by the submissions of the parties was not

whether consultation is a replacement for collective bargaining under s. 2(d) in all cases (which

was never the position advanced by the Province) but rather whether the post-BCTF#1

consultation process (also referred to as the “Bill 28 consultation”) was relevant to the

constitutional analysis in this case. The trial judge had held that the s. 2(d) inquiry did not

extend beyond the bare terms of the legislation. The Court of Appeal properly held that this

constituted legal error on the part of the trial judge for the reasons set out at paragraphs 55-82 of

the Court of Appeal’s judgment. Specifically, the trial judge’s analysis was inconsistent with

Health Services and the contextual inquiry it directs, would give unions a presumptive veto in

collective bargaining, and gave insufficient weight to Supreme Court of Canada authority

(including Ontario (Attorney General) v. Fraser (“Fraser”)45 and Mounted Police Association of

Ontario v. Canada (Attorney General) (“MPAO”)46) to the effect that s. 2(d) does not guarantee

a particular bargaining model.

43. Health Services was a fundamentally different case on its facts. Unlike the present case,

no consultation occurred in Health Services. The government introduced legislation that

removed significant terms from a collective agreement mid-contract without consultation,

bargaining, or even notice beyond a phone call to the impacted unions 20 minutes in advance of

the introduction of the bill. In contrast, the facts of the present case involved collective

agreement terms originally removed from an expired collective agreement at the point of

bargaining impasse, and which were re-deleted only following a lengthy consultation process

with the impacted union. Further, the collective agreement from which the terms were originally

deleted in 2002 had itself been legislatively imposed.

44. The BCTF says these differences are irrelevant – that is, that the existence of a

meaningful opportunity for consultation and negotiation is irrelevant in assessing whether

45 2011 SCC 20, [2011] 2 S.C.R. 3.
46 2015 SCC 1, [2015] 1 S.C.R. 3.
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government’s constitutional obligation to provide a meaningful process of consultation and

negotiation is met.

45. The BCTF’s attempt to extract new principles of law from the analytic exercise

undertaken by the Court of Appeal is misplaced. Nothing in the Court of Appeal’s analysis

dictates the outcome of any other s. 2(d) challenge. On the contrary, the Court of Appeal’s

concern was in the trial judge’s adoption of a blanket rule (that pre-legislative consultation is

never relevant) instead of a broad contextual approach that permits full consideration of the

opportunities afforded the affected employees to collectively pursue workplace goals.47

46. The Court of Appeal’s emphasis on a contextual approach is not novel or controversial.

The Supreme Court of Canada’s s. 2(d) jurisprudence has repeatedly affirmed that the inquiry

into whether there has been an infringement of freedom of association is a contextual one. In

Health Services, for example, the Court stated:

109 Substantial interference must be determined contextually, on the facts of the
case, having regard to the importance of the matter affected to the collective
activity, and to the manner in which the government measure is accomplished.

47. Further at paragraph 93 of MPAO, the majority stated that “what is required in turn to

permit meaningful bargaining varies with the industry culture and workplace in question. As

with all s. 2(d) inquiries, the required analysis is contextual”. There are references to, and

evidence of, the contextual nature of the inquiry throughout this Court’s s. 2(d) decisions.48

48. It is unclear what further assistance the BCTF seeks to draw from this Court’s recent

pronouncements in MPAO and Saskatchewan Federation of Labour v. Saskatchewan (“SFL”)49,

or why the Court of Appeal’s decision is said to be in conflict with them.50 MPAO was about

legislative restrictions on the ability of RCMP members to unionize. SFL was about a legislative

prohibition on strike activity for essential service employees. Aside from the fact that these

issues have already been the subject of very recent pronouncements of this Court, they are not

issues that arise in the present case. Teachers in British Columbia have access to a Wagner Act

47 CA Reasons at para. 82.
48 Dunmore v. Ontario (Attorney General), 2001 SCC 94, [2001] 3 S.C.R. 1016 at paras. 38-42; Health Services at
paras. 31, 33, 92 and 109; Fraser at para. 88, 98-113; MPAO at paras. 47-48; Meredith v. Canada (Attorney
General), 2015 SCC 2, [2015] 1 S.C.R. 125 at paras. 28-30.
49 2015 SCC 4, [2015] 1 S.C.R. 245.
50 BCTF Leave Argument at paras. 30-41.
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collective bargaining structure and exercise the right to strike as permitted by the British

Columbia Labour Relations Code.51

49. It is true that provisions in the EIA compelled teachers to temporarily stop the particular

strike activity on-going through part of the 2011/12 school year, but those provisions have never

been challenged by the BCTF.52 If such a challenge had been brought, it would have required

the trial court to assess whether the associational rights of teachers were sufficiently protected

through the mediation process provided for in the EIA and the voluntary collective agreement it

produced, bearing in mind that the temporary cooling-off period with mediation were legislative

measures designed to facilitate collective bargaining and not override it. No such assessment has

occurred because the BCTF has never alleged that the EIA was unconstitutional on the ground of

its interference with the right to strike.

50. The point in the preceding paragraph simply underscores the importance of context, and

the artificiality in the BCTF’s attempt to create novel issues of law out of the Court of Appeal

judgment. The judgment does not stand for the proposition that consultation is a replacement for

collective bargaining, or that consultation is a replacement for the right to strike. The judgment

stands for the proposition that the EIA and the consultation and bargaining processes that

preceded it, examined within a full factual context, afforded teachers in British Columbia a

meaningful process through which to advance their collective aspirations. In reaching this

conclusion, the Court did not create new law; it applied existing law. The s. 2(d) field is well-

covered by Supreme Court of Canada authority, including three new judgments in this year

alone. The application of the law to the unique facts of the present case is not an issue of general

and public importance.

Issue 2 – Public policy issues

51. The second issue identified by the BCTF is similarly untethered in the Court of Appeal

judgment. The Court of Appeal did not, as the BCTF suggests, find that the threshold for a s.

2(d) breach is higher if collective agreement terms address matters of public policy. Once again,

the Court of Appeal simply held that the trial judge was wrong to ignore the public policy

component as part of the relevant context in the s. 2(d) inquiry.

51 R.S.B.C. 1996, c. 244.
52 EIA s. 3; Amended Notice of Civil Claim, Part 3, para. 3(a).
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52. The importance of the topics of class size and composition as matters of educational and

public policy arose most directly in relation to the BCTF’s argument, accepted by the trial judge,

that the Bill 28 consultation process was irrelevant to the constitutional analysis because the

government was not acting as the employer. As the Court of Appeal properly noted, the nature

of the issues at stake was a highly relevant factor in measuring government’s compliance with

s. 2(d) in affording a meaningful consultation process. The BCTF does not appear to take issue

with the notion that class size, composition and staffing ratios are, in part, matters of educational

and public policy that are of substantial concern to all of the immediate stakeholders in the K-12

education system (teachers, students, families, administrators), and to the broader public.

Government thus has a direct role in bargaining to the extent that commitments sought by the

BCTF impact not only the provincial budget but also government’s ability to deliver educational

services in a manner consistent with its view of the public interest.

53. As the Court of Appeal properly found, this context was relevant in considering the

extent to which the consultation process afforded a meaningful opportunity to teachers to

advance their collective interests. Given the nature of the issues being discussed, the

meaningfulness of the consultation process was enhanced rather than diminished by the

opportunity afforded the BCTF to make representations directly to government. As the Court of

Appeal stated:

[129] …..Government’s role as policymaker is an essential part of the context in
which [employee] representations are made, heard, assessed and responded to.
Ignoring the policy dimension decontextualizes the content of the s. 2(d)
obligation to consult in good faith.

54. The BCTF’s suggestion that Justice Donald, in his dissenting judgment, was critical of

the majority for adding a “new element” to the s. 2(d) analysis is simply inaccurate.53 Justice

Donald agreed with the majority that the trial judge had erred in her alternative finding that the

consultation process was irrelevant because the discussion was with government rather than the

employer.54 While there may have been disagreement between the four-justice majority and

Justice Donald as to the emphasis to be placed on the public policy aspect of the collective

agreement terms as part of the relevant context, there is no suggestion in Justice Donald’s dissent

that the majority has somehow altered the test for a s. 2(d) infringement as asserted by the BCTF.

53 BCTF Leave Argument at para. 51.
54 CA Reasons at para. 300.
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55. The BCTF’s statement of issue is purely hypothetical. The question of whether the

threshold for a s. 2(d) breach is altered where collective bargaining also affects public policy

was not a question argued before the Court of Appeal or answered in its judgment. The parties

have always proceeded on the common assumption that the collective agreement terms in issue

cover matters that are of concern to teachers in their working conditions, and also of concern to

the broader public as matters of educational policy. The Court of Appeal did not say the public

policy component was a “justification” for the s. 2(d) breach, only that it was a relevant

contextual consideration which was overlooked by the trial judge.

Issue 3 – The content of good faith consultation

56. The BCTF says that the test for good faith consultation set out in Health Services

governs. The Province agrees. The majority applied that test, while the trial judge (implicitly)

and Justice Donald (expressly) departed from it.

57. In Health Services, the Supreme Court of Canada drew guidance from the statutory test

for good faith bargaining which applies under the Canada Labour Code and related provincial

legislation. The Court confirmed that the duty is essentially procedural and does not dictate the

content of an agreement (para. 99); parties must be willing to exchange and explain their

positions (para. 101); parties are not required to accept any particular contractual provision (para.

103); the duty does not preclude hard bargaining and the parties are free to adopt a tough

position in the hope of forcing the other side to agree (para. 103).

58. The same principles were identified by the majority of the Court of Appeal in a review of

decisions of the British Columbia Labour Relations Board interpreting the statutory duty to

bargain in good faith. Consistent with the flexible approach adopted in Health Services, the

majority of the Court of Appeal held that the Board’s jurisprudence provided a “helpful set of

principles” while recognizing that the s. 2(d) obligation to bargain and consult in good faith must

be interpreted in more general and flexible terms.55

59. The trial judge similarly cited factors derived from labour law under the heading

“Content of the Consultation Relevant to the s. 2(d) Inquiry”.56 However, in her application of

the test the trial judge (without reference to supporting case authority) added a new element:

55 CA Reasons at para. 137, 141-148.
56 BCTF #2 at paras. 97-107.
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“Reasonableness of Asserted Positions”.57 The majority of the Court of Appeal held the trial

judge’s alteration of the test for good faith bargaining constituted an extricable question of law.

With narrow exceptions not relevant in this case, the Labour Relations Board does not assess the

substantive reasonableness of a party’s negotiating position.58 It is for the parties to determine

the objectives they hope to achieve in bargaining; it is the Board’s role to ensure the objectives

are pursued through a process of good faith bargaining.

60. The BCTF, at para. 55 of its Memorandum of Argument, relies on an excerpt from

Health Services at para. 104, but omits key elements of the discussion. The complete reference is

as follows:

In principle, the duty to bargain in good faith does not inquire into the nature of the
proposals made in the course of collective bargaining; the content is left to the
bargaining forces of the parties (Carter et al., at p. 300). However, when the
examination of the content of the bargaining shows hostility from one party toward
the collective bargaining process, this will constitute a breach of the duty to bargain
in good faith. In some circumstances, even though a party is participating in the
bargaining, that party’s proposals and positions may be “inflexible and intransigent
to the point of endangering the very existence of collective bargaining” (Royal Oak
Mines, at para. 46). This inflexible approach is often referred to as “surface
bargaining”. This Court has explained the distinction between hard bargaining,
which is legal, and surface bargaining, which is a breach of the duty to bargain in
good faith:

It is often difficult to determine whether a breach of the duty to
bargain in good faith has been committed. Parties to collective bargaining
rarely proclaim that their aim is to avoid reaching a collective agreement.
The jurisprudence recognizes a crucial distinction between “hard
bargaining” and “surface bargaining” ... Hard bargaining is not a
violation of the duty to bargain in good faith. It is the adoption of a tough
position in the hope and expectation of being able to force the other side
to agree to one’s terms. Hard bargaining is not a violation of the duty
because there is a genuine intention to continue collective bargaining and
to reach agreement. On the other hand, one is said to engage in “surface
bargaining” when one pretends to want to reach agreement, but in reality
has no intention of signing a collective agreement and hopes to destroy
the collective bargaining relationship. It is the improper objectives which
make surface bargaining a violation of the Act. The dividing line
between hard bargaining and surface bargaining can be a fine one.

(Canadian Union of Public Employees, at p. 341; see also Royal Oak
Mines, at para. 46) [Emphasis added.]

57 BCTF#2 at paras. 330-336.
58 CA Reasons at para. 177.
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61. As the excerpt relied on by the majority in Health Services demonstrates, the true essence

of the test of good faith bargaining is whether a party truly intends to reach an agreement, albeit

while taking a tough negotiating stance in hopes of achieving an agreement on terms it finds

favourable. The breach of the duty to bargain in good faith comes when a party takes a hard

stance, not in the hopes of achieving a favourable agreement, but in hopes of destroying the

bargaining relationship. This is the approach set out in Health Services and followed by the

majority in the Court of Appeal.

62. In contrast to this approach, what the trial judge and the dissent in the Court of Appeal

seek to do is introduce an additional component to the test for good faith bargaining: an

examination of the content of bargaining proposals for their “substantive reasonableness” in the

eyes of the reviewing court or tribunal. This additional component is entirety divorced from the

question that has traditionally been central to the duty to bargain in good faith – the parties’

genuine intent to conclude a collective agreement.

63. The theory advanced by the BCTF has no support in the current case law, and certainly

no support in Health Services which emphasized the procedural nature of the protected right.

While it is true that various lower courts have, after Health Services, considered the content of

the duty of consultation, each decision is dependent on its facts and context. This is consistent

with the observation in Health Services that: “Different situations may require different

processes and timelines” (at para. 107). The Court of Appeal’s conclusion that the Bill 28

consultation process, in combination with other consultation opportunities for teachers under the

EIA, met the constitutional standard of good faith does not, again, dictate the outcome of any

other s. 2(d) challenge.

64. To the extent that the BCTF seeks to justify a new s. 2(d) test on the ground that the

Court of Appeal judgment has the effect of replacing collective bargaining and the right to strike

with consultation59, the Province has already noted that the Court of Appeal judgment does no

such thing.

65. The BCTF argues, further, that the majority in the Court of Appeal improperly

substituted its own factual findings for that of the trial judge. There was no direct evidence to

support the two factual findings of the trial judge that were overturned on appeal. On the

59 BCTF Leave Argument at para. 57.
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contrary, as noted by the Court of Appeal the direct testimony of witnesses for the Province was

inconsistent with the inferences drawn by the trial judge and the trial judge did not make any

adverse credibility findings. The Court of Appeal found that the inferences drawn by the trial

judge were not reasonably supported on the evidence and thus constituted palpable and

overriding error on the part of the trial judge. The Court of Appeal cited the governing authority

of the Supreme Court of Canada on appellate review of factual findings, and applied the correct

standard.60

66. It is properly the role of an appellate court to review for factual error, particularly in the

context of a finding of bad faith bargaining. As this Court noted in Health Services, a breach of

the duty to consult and bargain in good faith “should not be lightly found, and should be clearly

supported on the record” (at para. 107). The trial judge’s two critical factual findings were not

clearly supported on the record, and in fact were contrary to the direct evidence that was

adduced.

Conclusion

67. The BCTF’s concluding comments61 reflect its fundamental misconception of the effect

of the Court of Appeal’s judgment. The Province will not repeat its critique of the issues as

framed by the BCTF, save to offer a final comment.

68. In arguing that the BCTF’s leave application does not raise issues of general and public

importance, the Province does not suggest that the circumstances of this case have not been of

fundamental importance to teachers, government, and the broader public. But its importance

does not lie in overarching principle. Rather, it emanates from the particular factual context of

the collective bargaining structure for K-12 teachers in British Columbia; the lengthy history of

dispute over the deleted collective agreement terms; the financial and policy implications of

positions taken on both side of the table; and the efforts of various governments over the past

two decades to seek a solution to the seemingly perpetual bargaining impasse.

69. A s. 2(d) challenge that addresses collective bargaining rights will often, if not

invariably, involve issues of fundamental importance within the context of the particular public

sector bargaining dispute. But that is different from saying that every case involves issues of

60 CA Reasons at paras. 188-189, 195, 217.
61 BCTF Leave Argument at paras. 61-64.
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legal importance that rise to a level of general and public importance. The fact that the BCTF is 

left to advancing hypothetical issues in support of its application for leave demonstrates the point 

that the Court of Appeal has done no more than apply existing Supreme Court of Canada 

authority to the unique facts of this case. 

PART IV — SUBMISSIONS ON COSTS 

70. The Province seeks its costs of the leave application in the event that the application is 

dismissed. If the application for leave to appeal is granted, the Province submits that costs 

should be in the cause. 

PART V — ORDER SOUGHT 

71. The Province seeks an order dismissing this application, with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated: August 25, 2015 at Vancouver, British Columbia 

„—  
Karen Horsman, Q.C., Eva Ross and Keith Evans 

Counsel for the Province 
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PART I — EDUCATION SERVICES CONTINUATION 

Division I - Interpretation 

Definitions 

/ 	In this Part: 

"BCPSEA" means the British Columbia Public School Employers' Association; 

"BCTF" means the British Columbia Teachers' Federation; 

"board of education" has the same meaning as in the School Act and includes a 
francophone education authority as defined in the School Act; 

"Code" means the Labour Relations code; 

"cooling-off period" means the period from the coining into force of section 3 until 
August 31, 2012; 
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Section 2 

"employee" means an employee who is a member of a bargaining unit represented 
by the BCTF and is an employee of an employer; 

"employer" means a board of education and includes the BCFSEA; 

"parties" means the BCTF and the employers. 

Application of Labour Relations Code 

2 	(1) The Code and the regulations made under it apply in respect of a matter to which 
Division 2 or 3 applies, but if there is a conflict or an inconsistency between 
Division 2 or 3 and those enactments, Divisions 2 and 3 apply. 

(2) The Labour Relations Board has exclusive jurisdiction to decide a question 
arising under Division 2 or 3, including any question of a conflict or an inconsis-
tency referred to in subsection (I). - 

Division 2 — Continuation of Services 

Services continued 

3 	(I) Despite the Code,. immediately after the coming into force of this section and 
until the end of the cooling-off period, 

(a) an employer must not lock out or declare a lockout of any of its employees 
and must terminate any lockout, 

(b) the BCTF and the employees represented by the BCTF must not strike or 
declare a strike and must terminate any strike, 

(c) every employee must continue or resume his or her full duties and work 
schedules of employment with the employer, 

(d) any declaration, authorization or direction to go on strike given before or 
after the coming into force of this section becomes invalid, 

(e) an officer of the BCTF or of a local of the BCTF or a representative of the 
BCTF or of a local of the BCTF must not in any manner impede or prevent, 
or attempt to impede or prevent, any person to whom paragraphs (b) or (c) 
apply from complying with those paragraphs, and 

(f) an employer or an officer or a representative of an employer must not 

(1) refuse to permit any person to whom paragraphs (a) to (c) apply to 
continue or resume the full duties of his or her employment, or 

(ii) discharge or in any other manner discipline such a person by reason 
of the person having been locked out or having been on strike before 
the coming into force of this Act. 

(2) The last collective agreement in force between the parties before the coming into 
force of this section is extended and is deemed to be in effect for the period from 
the beginning of the cooling-off period until the first of the following occurs: 

(a) the employers and the BCTF conclude a collective agreement; 

(b) the end of the cooling-off period. 

SBC CHAP. 3 

2 

SBC CHAP. 3 EDUCATION IMPROVEMENT 61 ELlz.2 

Section 2 

"employee" means an employee who is a member of a bargaining unit represented 
by the BCTF and is an employee of an employer; 

"employer" means a board of education and includes the BCPSEA; 

"parties" means the BCTF and the employers. 

Application of Labour Relations Code 

2 (1) The Code and the regulations made under it apply in respect of a matter to which 
Division 2 or 3 applies, but if there is a conflict or an inconsistency between 
Division 2 or 3 and those enactments, Divisions 2 and 3 apply. 

(2) The Labour Relations Board has exclusive jurisdiction to decide a question 
arising under Division 2 or 3, including any question of a conflict or an inconsis
tency referred to in subsection (l). 

Division 2 - Continuation of Services 

Services continued 

3 (I) Despite the Code" immediately after the coming into force of this section and 

2 

until the end of the cooling-off period, 

(a) an employer must not lock out or declare a lockout of any of its employees 
and must terminate any lockout, 

(b) the BCTF and the employees represented by the BCTF must not strike or 
declare a strike and must tenninate any strike, 

(c) every employee must continue or resume his or her full duties and work 
schedules of employment with the employer, 

(d) any declaration, authorization or direction to go on strike given before or 
after the coming into force of this section becomes invalid, 

(e) an officer of the BCTF or of a local of the BCTF or a representative of the 
BCTF or of a local of the BCTF must not in any manner impede or prevent, 
or attempt to impede or prevent, any person to whom paragraphs (b) or (e) 
apply from complying with those paragraphs, and 

(I) an employer or an officer or a representative of an employer must not 

(i) refuse to permit any person to whom paragraphs (a) to (c) apply to 
continue or resume the full duties of his or her employment, or 

(ii) discharge Of in any other manner discipline such a person by reason 
of the person having been locked out or having been on strike before 
the coming into force of this Act. 

(2) The last collective agreement in force between the parties before the coming into 
force of this section is extended and is deemed to be in effect for the period from 
the beginning of the cooling-off period until the first of the following occurs:' 

(a) the employers and the BCTF conclude a collective agreement; 

(b) the end of the cooling-off period. 

1-

I 
I-

I 

I 

I 

I 

1 

1 

24



2012 	 EDUCATION IMPROVENIENT 	 SBC CHAP. 3 

Section 4 

Other rights not affected 

4 	nothing in this Part affects the right of an employer to suspend, transfer, lay off, 
discharge or discipline an employee in accordance with the last collective agreement 
in force between the parties before the coming into force of this section. 

Division 3 — New Collective Agreement 

Collective bargaining restored 

5 	Within 72 hours after the coming into force of this section, the parties must continue 
or commence to bargain collectively in good faith and must make every reasonable 
effort to conclude a new collective agreement that is consistent with this Division. 

Mediation 

6 	(1) The Minister of Education must appoint a mediator to assist the parties in settling 
the terms and conditions of a new collective agreement in accordance with this 
section. 

(2) The terms of reference for the mediator are as follows: 

(a) the new collective agreement must be for a term beginning on July 1, 2011 
and ending on June 30, 2013; 

(b) subject to subsection (5), the new collective agreement must not create new 
costs that would result in a net increase in the total annual cost of the 
collective agreement from the total annual cost of the last collective 
agreement in force between the parties before the coming into force of this 
section; 

(c) the new collective agreement is to enable high-quality teaching and learning 
through 

(1) effective feedback and evaluation of teachers to promote 
improvement, 

(ii) alignment of professional development with teaching needs, and 

(iii) scheduling and selection of teachers suited to student needs; 

(d) subject to Part 3 of the Public Education Labour Relations Act, the new 
collective agreement is to include additional matters that may be locally 
negotiated between the BCTF and a board of education if those matters 

(i) do not affect any other school district, and 

(ii) would, in the opinion of the mediator, be more effectively negotiated 
as local matters; 

(e) for greater certainty, the collective agreement may contain provisions 
referred to in section 28 (1) (a) and (b) of the School Act respecting 
provisions referred to in section 27 (3) (d) to (I) of that Act. 
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section. 

(2) The tcnns of reference for the mediator arc as follows: 

(a) the new collective agreement must be for a term beginning on July 1,2011 
and ending on June 30, 2013; 

(b) subject to subsection (5), the new collective agreement must not create new 
costs that would result in a net increase in the total annual cost of the 
collective agreement from the total annual cost of the last collective 
agreement in force between the parties before th~ coming into force of this 
section; 

(c) the new collective agreement is to enable high-quality teaching and learning 
through 

(i) effective feedback and evaluation of teachers to promote 
improvement, 

(ii) alignment of professional development with teaching needs, and 

(iii) scheduling and selection of teachers suited to student needs; 

(d) subject to Part 3 of the Public Education Labour Relations Act, the new 
collective agreement is to include additional matters that may be locally 
negotiated between the BCTF and a board of education if those matters 

(i) do not affect any other school district, and 

(ii) would, in the opinion of the mediator, be more effectively negotiated 
as local matters; . 

(e) for greater certainty, the collective agreement may contain provisions 
refwed to in section 28 (I) Ca) and (b) of the School Act respecting 
provisions referred to in section 27 (3) (d) to 0) of that Act. 

3 

25



SBC CHAP. 3 EDUCATION IMPROVEMENT 	 61 ELIZ. 2 

Section 7 

(3) The mediator or a person designated by the mediator has the powers of a hearing 
commission under sections 22 (1) and 23 (a), (b) and (d) of the Public Inquiiiy 
Act. 

(4) On or before June 30, 2012, the mediator must 

(a) advise the Minister of Education of matters that have been agreed on by the 
parties, and 

(b) make recommendations, consistent with the terms of reference referred to 
in subsection (2), on any outstanding issues that remain in dispute between 
the parties. 

(5) A question as to whether the terms and conditions of the new collective 
agreement or recommendations of the mediator comply with subsection (2) (b) 
must be determined by the chief executive officer of the Public Sector 
Employers' Council. 

DIVISION 4 — OFFENCES 

Offences 

7 	(1) An employee, the BCTF or an officer of the BCTF or of a locM of the BCTF or 
a representative of the BCTF or of a local of the BCTF, who contravenes section 
3 (1) (b), (e) or (e), as the ease may be, commits an offence and is liable to the 
following: 

(a) in the case of an employee, a fine amount of not more than $475 for each 
day on which the offence occurs; 

(b) in the case of the BCTF, a fine amount of not less than $1.3 million for each 
day on which the offence occurs; 

(c) in the case of an officer of the BCTF or of a local of the BCTF or a repre-
sentative of the BCTF or of a local of the BCTF, a fine amount of not less 
than $2 500 for each day on which the offence occurs. 

(2) An employer, or an officer or a representative of an employer, who contravenes 
section 3 (1) (a) or (0, as the case may be, commits an offence and is liable to the 
following: 

(a) in the case of an employer other than the BCPSEA, a fine amount of not less 
than the amount calculated under subsection (3) for each day on which the 
offence occurs; 

(b) in the case of the BCPSEA, a fine amount of not less than $200 000 for each 
day on which the offence occurs; 

(c) in the case of an officer or a representative of an employer, a fine amount of 
not less than $2 500 for each day on which the offence occurs. 

(3) The amount referred to in subsection (2) (a) is to be calculated by multiplying the 
employer's final operating grant determined under section 106.3 of the School 
Act for the 2010/2011 school year by 0.03. 
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(4) When sentencing a person convicted of an offence under this section, in addition 
to any punishment the court may impose, the court may 

(a) order the offender to comply with the provisions of this Part, and 

(b) order the offender to pay compensation or make restitution to a person 
Specified by the court for the actual loss or damage caused by or arising out 
of the commission of the offence. 

(5) This section applies in addition to any other penalty, fine or remedy provided by 
this Part or the Code. 

PART 2 - EDUCATION STATUTES AMENDMENTS 

Education Services Collective Agreement Act 

8 	Section 2 (1) (a) (v) of the Education Services Collective Agreement Act, S.B.C. 2002, 
c. 1, is repealed and the following substituted: 

(v) effective July 1, 2002, 

(A) deleting Article D.1 entitled "Staffing Formula — Non-
Enrolling/English as a Second Language Teachers", 

(B) deleting Article D,2 entitled "K-3 Primary Class Size", 

(C) deleting sections D.1, D.2 and D.3 of Appendix I of Letter of 
Understanding No. 1, dated May 31, 1995, 

(D) in Addendum C to Letter of Understanding No. 1, which 
addendum is dated April 23, 1997, deleting the heading 
"Professional Development and Teacher Assistants" and substi-
tuting "Professional Development" and deleting the heading 
"Teacher Assistants:" and the paragraph immediately under that 
heading, 

(B) deleting paragraphs I to 5 and everything after paragraph 8 of-
Letter of Understanding No. 3, dated June 4, 1999, 

(F) deleting Letter of Understanding No. 4, dated June 22, 1999, 

(0) deleting Letter of Understanding No. 5, dated June 19, 2000, 
and 

(H) in respect of an agreement referred to in Column A of the 
document entitled "Teachers' Collective Agreement Deletions" 
tabled in the Legislative Assembly on the date of First Reading 
of the Education Services Collective Agreement Amendment 
Act, 2004, deleting those words, phrases and provisions, or 
parts of provisions, as set out in the same row in Column B of 
that document; 

5 

2012 EDUCATION IMPROVEMENT SBC CHAP. 3 

Section 8 

(4) When sentencing a person convicted of an offence under this section, in addition 
to any punishment the court may impose, the COUli may 

(a) order the offender to comply with the provisions of this Part, and 

(b) order the offender to pay compensation or make restitution to a person 
specified by the court for the actual loss or damage caused by or arising out 
of the commission of the offence. 

(5) This section applies in addition to any other penalty, fine or remedy provided by 
this Part or the Code. 

PART 2 - EDUCATION STATUTES AMENDMENTS 

Educatioll Services Collective Agreement Act 

8 Section 2 (1) (a) (v) of the Education Services Collective Agreement Act, S,B.C. 2002, 
c. 1, is repealed and the following substituted: 

(v) effective July I, 2002, 

(A) deleting Article 0.1 entitled "Staffing Formula - Non· 
Enrolling/English as a Second Language Teachers", 

(B) deleting Article 0.2 entitled "K·3 Primary Class Size", 

(C) deleting sections 0.1, 0.2 and 0.3 of Appendix I of Letter of 
Understanding No.1, dated May 31, 1995, 

(D) in Addendum C to Letter of Understanding No. I, which 
addendum is dated April 23, 1997, deleting the heading 
"Professional Development and Teacher Assistants" and substi· 
tuting "Professional Development" and deleting the heading 
"Teacher Assistants:" and the paragraph immediately under that 
heading, 

(E) deleting paragraphs I to 5 and everything after paragraph 8 of, 
Letter of Understanding No.3, dated June 4, 1999, 

(F) deleting Letter of Understanding No.4, dated June 22, 1999, 

(G) deleting Letter of Understanding No.5, dated June 19, 2000, 
and 

(H) in respect of an agreement referred to in Column A of the 
document entitled ''Teachers' Collective Agreement Deletions" 
tabled in the Legislative Assembly on the date of First Reading 
of the Education Services Collective Agreement AmelldmeJ1l 
Act, 2004, deleting those words, phrases and provisions, or 
parIs of provisions, as set out in the same row in Column B of 
that document; , 

5 

27



EDUCATION IMPROVEMENT 	 61 Buz. 2 

Section 9 

Education Services Collective Agreement Amendment Act, 2004 

9 	Section 5 of the Education Services Collective Agreement Amendment Act, 2094, 
S.E.C. 2004, c. 16, is repealed. 

Public Education Labour Relations Act' 

10 	Section 7 of the Public Education Labour Relations Act, R.S.B.C. 1996, c. 382, is 
amended by adding the following subsection: 

(4.1) In addition to the matters referred to in subsection (3), matters referred to in 
section 28 (1) (a) and (b) of the School Act respecting provisions referred to in 
section 27 (3) (d) to ()) of that Act are deemed to be Provincial matters. 

11 	Section 7 is amended 

(a) in subsection (4) by adding the following paragraph: 

(b) workload, including, without limitation, class size restrictions, and, and 

(b) in subsection (41) by striking out "provisions referred to in section 27 (3) (d) to (j) 
of that Act" and substituting "workload, including, without limitation, class size 
restrictions,". 

School Act 

12 	Section 11.4 (2) of the School Act, R.S.B.C. 1996, c. 412, is repealed and the following 
substituted: 

(2) In adjudicating an appeal under subsection (1), an adjudicator must not make a 
decision that would result in a board being in breach of section 76.1 (2.1) or (2.4). 

13 	Section 27 is repealed and the following substituted: 

Terms and conditions of teachers' employment 
and restricted scope of bargaining 

27 	(1) Despite any agreement to the contrary, the terms and conditions of a contract of 
employment between a board and a teacher are 

(a) the provisions of this Act and the regulations, 

(b) the terms and conditions, not inconsistent with this Act and the regulations, 
of a teachers' collective agreement, and 

(c) the terms and conditions, not inconsistent with paragraphs (a) and (b), 
agreed between the board and the teacher. 

(2) A provision of an agreement referred to in subsection (1) (b) excluding or 
purporting to exclude the provisions of this Act or the regulations is void. 

SBC CHAP, 3 
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(3) There must not be included in a teachers' collective agreement any provision 

(a) regulating the selection and appointment of teachers under this Act, the 
courses of study, the program of studies or the professional methods and 
techniques employed by a teacher, 

(b) restricting or regulating the assignment by a board of teaching duties to 
principals, vice principals or directors of instruction, 

(c) limiting a board's power to employ persons other than teachers to assist 
teachers in the carrying out of their responsibilities under this Act, 

(d) restricting or regulating a board's power to establish class size and class 
composition, 

(e) establishing or imposing class size limits, requirements respecting average 
class sizes, or 'methods for determining class size limits or average class 
sizes, 

(f) restricting or regulating a board's power to assign a student to a class, 
course or program, 

(g) restricting or regulating a board's power to determine staffing levels or 
ratios or the number of teachers or other staff employed by the board, 

(h) establishing minimum numbers of teachers or other staff, 

(i) restricting or regulating a board's power to determine the number of 
students assigned to a teacher, or 

(j) establishing maximum or minimum case loads, staffing loads or teaching 
loads. 

(4) Subsection (3) does not prevent a teachers' collective agreement from containing 
a provision respecting hiring preferences for teachers who have previously been 
employed by the board. 

(5) A provision of a teachers' collective agreement that conflicts or is inconsistent 
with subsection (3) is void to the extent of the conflict or inconsistency. 

(6) A provision of a teachers' collective agreement that 

(a) requires the employers' association to negotiate with the Provincial union, 
as defined in the Public Education Labour Relations Act, to replace 
provisions of the agreement that are void as a result of subsection (5), or 

(b) authorizes or requires the Labour Relations Board, an arbitrator or any 
person to replace, amend or modify provisions of the agreement that are 
void as a result of subsection (5), 

is void to the extent that the provision relates to a matter described in 
subsection (3). 

(7) Subsection (3) (d) to (j) is repealed on June 30, 2013. 
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Section 14 

14 	Section 76.1 is amended 

(a) by repealing subsection (1), 

(b) in subsection (2) by striking out "Despite subsection (1), a board" and substituting 
"A board", 

(a) by repealing subsections (2.1) to (2,4) and substituting the fallowing: 

(2.1) Subject to subsection (2,4), a board must ensure that the class size of any class 
for any of grades 4 to 12 in any school in its school district does not exceed 30 
students unless 

(a) in the opinions of the superintendent of schools for the school district and 
the principal of the school, the organization of the class is appropriate for 
student learning, or 

(b) the class is in a prescribed category of classes. 

(2.2) A board must provide additional compensation, as prescribed, to a teacher of a 
class that, under subsection (2.1) (a), exceeds 30 students. 

(2.3) Subsection (2.2) does not apply with respect to a teacher in a prescribed category 
of teachers. 

(2.4) A board must ensure that the class size of a class in a prescribed category of 
classes does not exceed the prescribed number of students, , and 

(d) by repealing subsections (3) to (5). 

15 	Sections 76.2 to 76.7 are repealed. 

16 	Section 76.8 is amended by striking out "sections 76.1 to 76.6." and substituting 
"section 76,1." 

17 	Section 78.1 is repealed. 

18 	The following section is added: 

Learning improvement fund 

115.2 (1) In this section, "learning improvement fund" means an appropriation provided 
by the Legislature for the purpose of this section. 

(2) In addition to any other grants payable under this Act, the minister, in each fiscal 
year, must provide grants from the learning improvement fund to boards for the 
purpose of enabling the boards to address learning improvement issues. 

(3) Before making the first grant under subsection (2) in any fiscal year, the minister 
must notify each board of the amount of the grant the minister estimates will be 
provided to the board, 
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Section 76.1 is amended 

(a) by repealing subsection (I), 

(b) ill subsection (2) by striking out "Despite subsection (1), a board" and substituting 
HA board", 

(c) by repealing subsections (2.1) to (2.4) and substituting Ihefollowing; 

(2.1) Subject to subsection (2.4), a board must ensure that the class size of any class 
for any of grades 4 to 12 in any school in its school district does not exceed 30 
students unless 

(a) in the opinions of the superintendent of schools for the school district and 
the principal of the school, the organization of the class is appropdate for 
student learning, or 

(b) the class is in a prescribed category of classes. 

(2.2) A board must provide additional compensation, as prescribed, to a teacher of a 
cJass that, under subsection (2.1) (a), exceeds 30 students. 

(2.3) Subsection (2.2) does not apply with respect to a teacher in a prescribed category 
of teachers. 

(2.4) A board must ensure that the class size of a class in a prescribed category of 
classes does not exceed the prescribed number of students., and 

(d) by repealing subsections (3) to (5). 

Sectiolls 76.2 to 76.7 are repealed. 

16 Section 76.8 is amended by striking out "sections 76.1 to 76.6." and substituting 
"section 76.1, J' 

17 Section 7B.1 is repealed. 

IB The following section is added: 

Learning improvement fund 

115.2 (I) In this section, "learning improvement fund" means an appropriation provided 
by the Legislature for the purpose of this section. 
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(2) In addition to any other grants payable under this Act, the minister, in each fiscal 
year, must provide grants from the learning improvement fund to boards for the 
purpose of enabling the boards to address learning improvement issues. 

(3) Before making the first grant under subsection (2) in any fiscal year, the minister 
must notify each board of the amount of the grant the minister estimates will be 
provided to the board. 
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(4) Before making an estimate referred to in subsection (3), the minister must 
consider the following: 

(a) total student enrollment in each district; 

(b) the number of students in each district who are diagnosed with special 
needs; 

(c) the location of schools, communiti;,-,s and services in each district  

(5) Despite subsection (2), the minister may refuse to provide a grant to a board in a 
fiscal year if the minister considers that 

(a) the board has not complied with a regulation made under section 168.01, or 

(b) the spending plan, if any, required by a regulation made under 
section 168.01 is not in the public interest. 

(6) A board that receives a grant from the minister under subsection (2) must use the 
grant in accordance with the regulations, 

19 	Section 115,2 (3) is repealed and the following substituted: 

(3) Before making the first grant under subsection (2) in any fiscal year, the minister 
must 

(a) consult with the British Columbia Teachers' Federation respecting the 
allocation among boards of grants from the learning improvement fund, and 

(b), notify each board of the amount of the grant the minister estimates will be 
provided to the board. 

20 	Section 166.44 (1) is amended 

(a) in paragraph (c) by striking out "subject to paragraph (c.1),", and 

(b) by repealing paragraph (c.1). 

21 	The following section is added: 

Minister's regulations 

168.01 The minister may make regulations respecting the provision of grants under 
section 115.2, including, without limitation, regulations respecting 

(a) consultations a board must ensure are carried out before requesting a grant, 

(b) a spending plan a board must submit on request for a grant, and 

(c) uses to which a board must expend grants received. 

22 	Section 168.01 is repealed and the following substituted: 
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(c) uses to which a board mllst expend grants received. 

22 Sectioll 168.01 is repealed and the followillg substituted: 

9 

31



EDUCATION IMPROVEMENT 	 61 Buz. 2 

Section 23 

Minister's regulations 

168.01 The minister may make regulations as follows: 

(a) prescribing categories of classes for the purposes of section 76.1 (2.1) (b) 
and (2.4); 

(b) respecting compensation to be provided under section 76.1 (2.2), including, 
without limitation, regulations 

(i) prescribing categories of teachers for the purposes of section 76.1 
(2.3), and 

(ii) respecting 

(A) the timing of the provision of compensation, 

(B) the amount of compensation, and 

(C) the form of compensation, including a form other than money; 

(c) prescribing class size limits of fewer than 30 students for the purposes of 
section 76.1 (2.4); 

(d) requiring boards to prepare, submit to the minister and make publicly 
available, in the form and manner specified by the minister, reports 
respecting class size for each school district and each school within the 
district; 

(e) defining terms used in section 76.1 of the Act for the purposes of that 
section or of a regulation under paragraphs (a), (b) or (c) of this section; 

(1) respecting the provision of grants under section 115.2, including, without 
limitation, regulations respecting 

(i) consultations a board must ensure are carried out before requesting a 
grant, 

(ii) a spending plan a board must submit on request for a grant, and 

(iii) uses to which a board must expend grants received. 

23 	Section 172 (1) is amended 

(a) in paragraph (c) by striking out "subject to paragraph (c.1)," and 

(b) by repealing paragraph (c.1). 

Retroactive effect 

24 	Despite any decision of a court to the contrary made before or after the coming into 
force of this section, words, phrases, provisions and parts of provisions deleted, under 
section 8, from a collective agreement between the British Columbia Teachers' 
Federation and the British Columbia Public School Employers' Association must not 
for any purpose, including any suit or arbitration commenced or continued before or 
after the coming into force of this section, be considered part of that collective 
agreement on or after July 1, 2002. 

SBC CHAP. 3 

10 
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Section 23 

Minister's regulations 

168.01 The minister may make regulations as follows: 

23 

(a) prescribing categories of classes for the purposes of section 76.1 (2.1) (b) 
and (2.4); 

(b) respecting compensation to be provided under section 76.1 (2.2), including, 
without limitation, regulations 

(i) prescribing categories of teachers for the purposes of section 76.1 
(2.3), and 

(ii) respecting 

(A) the timing of the provision of compensation, 

(B) the amount of compensation, and 

(C) the form of compensation, including a form other than money; 

(c) prescribing class size limits of fewer than 30 students for the purposes of 
section 76. I (2.4); 

(d) requiring boards to prepare, submit to the minister and make publicly 
available, in the form and manner specified by the minister, reports 
respecling class size for each school district and each school within the 
district; 

(e) defining tenus used in section 76.1 of the Act for the purposes of that 
section or of a regulation under paragraphs (a), (b) or (c) of this section; 

(f) respecting the provision of grants under section 115.2, including, without 
limitation, regulations respecting 

(i) consultations a board must ensure are carried out before requesting a 
grant, 

(Ii) a spending plan a board must submit on request for a grant, and 

(iii) uses to which a board must expend grants received. 

Sectioll172 (1) is am elided 

(a) ill paragraph (c) by strikillg out "subject to paragraph (c. I),", alld 

(b) by repealillg paragraph (c.l). 

Retroactive effect 

24 

10 

Despite any decision of a court to the contrary made before or after the coming into 
force of this section, words, phrases, provisions and parts of provisions deleted, unde,' 
section 8, from a collective agreement between the British Columbia Teachers' 
Feueration and the British Columbia Public School Employers' Association must not 
for any purpose, including any suit or arbitration commenced or continued before or 
after the coming into force of this section, be considered part of that collective 
agreement on or after July 1,2002. 

I 

I
I 
! 

I 

I 
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2012 	 EDUCATION IMPROVEMENT 

Sunset provision 

25 	Part I may be repealed by regulation of the Lieutenant Governor in Council, 

Commencement 

26 	The provisions of this Act referred to in column 1 of the following table come into 
force as set out in column 2 of the table: 

Item Column 1 
Provisions of Act 

Column 2 
Commencement 

1 Anything not elsewhere 
covered by this table 

The date of Royal Assent 

2 Sections 1 to 6 March 17, 2012 

3 Section 7 By regulation of the Lieutenant Governor in 
Council 

4 Sections 8 to 10 April 14, 2012 

5 Section 11 July 1, 2013 

6 Section 12 July 1, 2012 

7 Section 13 April 14, 2012 

8 Sections 14 to 16 - July 1, 2012 

9 Sections 17 and 18 April 14, 2012 

10 Section 19 By regulation of the Lieutenant Governor in 
Council 

11 Section 20 July 1, 20[2 

12 Section 21 April 14, 2012 

13 Sections 22 and 23 July 1, 2012 

14 Section 24 April 14, 2012 

Quren's Printer for British Colcialbia0 
Victoria, 20[2 

SBC CHAP. 3 

Section 25 

11 

2012 EDUCATION IMPROYEf..-1ENT SBC CHAP. 3 

Sec lion 25 

Sunset provision 

25 Part I may be repealed by regulation of the Lieutenant Governor in Cm,"ci!. 

Commencement 

26 The provisions of this Act referred to in column I of the following table come inlo 
force as set out in column 2 of the table: 

Item 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

Column I Column 2 
Provisions of Act Commencement 

Anything not elsewhere The date of Royal Assent 
covered by this table 

Sections I to 6 March 17,2012 

Section 7 By regulation of the Lieutenant Governor in 
Council 

Sections 8 to 10 April 14,2012 

Section II July 1,2013 

Seclion 12 July 1,2012 

Section 13 April 14, 2012 

Sections 14 to 16 . July 1,2012 

Sections 17 and 18 April 14,2012 

Section 19 By regulation of the Lieutenant Governor in 
Council 

Section 20 July I, 2012 

Section 21 April 14,2012 

Sections 22 and 23 July 1,2012 

Section 24 April 14,2012 

Queen's Printer for British Coitmlbiai) 
Victori~, 20[2 
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Copyright (c) Queen's Printer, 
VidaOa, British Columbia, Canada License 

B.C. Reg. 52/2012 	 Deposited March 28, 2012 
M78/2012 	 effective July 1, 2012 

School Act 

CLASS SIZE AND COMPENSATION REGULATION 

Note: Check the Cumulative Regulation Bulletin 2014 
for any non-consolidated amendments to this regulation that may be in effect. 

[includes amendments up to B.C. Reg. 103/2012, July 1, 2012] 

Point in Time 

Contents 

1 Definitions 

2 Classes not subject to 30-student limit 

3 Ineligible teachers 

4 Additional compensation 

Definitions 

(1) In this regulation: 

"Act" means the School Act; 

"class" means a group of students scheduled to be together at least 
twice a week with a teacher for the purposes of engaging in an 
educational program; 

"eligible teacher" means a teacher who, in a year in which additional 
compensation under section 4 may be provided, is not in a category of 
teachers prescribed under section 3. 

(2) For the purposes of section 76.1 (2) of the Act: 

"grades 1 to 3" means a class containing students in those grades and 
includes a class containing students in those grades and in any other 
grade except kindergarten; 

"kindergarten" means a class containing kindergarten students and 
includes a class containing kindergarten students and students in any 
other grade. 

Copyright (c) Queen's Printer, 
VictorIa, British Columbia, Canada license 

~-----------------------------------------~------~ 

s.c. Reg. 52/2012 
M78/2012 

Deposited March 28, 2012 
effective July 1, 2012 

School Act 

CLASS SIZE AND COMPENSATION REGULATION 

Note: Check the Cumulative Regulation Bulletin 2014 
for any non-consolidated amendments to this regulation that may be in effect. 

[includes amendments up to S.c. Reg. 103/2012, July 1, 2012] 

Point in Time 

Contents 

1 Definitions 

2 Classes not subject to 30-student limit 

3 Ineligible teachers 

4 Additional compensation 

Definitions 

1 

(1) In this regulation: 

"Act" means the School Act; 

"class" means a group of students scheduled to be together at least 

twice a week with a teacher for the purposes of engaging in an 

educational program; 

"eligible teacher" means a teacher who, in a year in which additional 

compensation under section 4 may be provided, is not in a category of 

teachers prescribed under section 3. 

(2) For the purposes of section 76.1 (2) of the Act: 

"grades 1 to 3" means a· class containing students in those grades and 

includes a class containing students in those grades and in any other 

grade except kindergarten; 

"kindergarten" means a class containing kindergarten students and 

includes a class containing kindergarten students and students in any 

other grade. 
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Classes not subject to 30-student limit 

2 The following categories of classes are prescribed for the purposes of section 

76.1 (2.1) (b) of the Act: 

(a) an adult or continuing education class; 

(b) a class conducted by means of distributed learning; 

(c) a class that is part of an alternate program; 

(d) a class that meets for the purpose of a work study or work 

experience program; 

(e) a class that is limited to students enrolled in a specialty 

academy, as defined in section 82.1 (1) of the Act; 

(f) a music class, including band, choir, instrumental music and 

orchestra; 

(g) a performing arts class, including drama and dance; 

(h) a Planning 10 class; 

(i) a board-authorized leadership course. 

Ineligible teachers 

3 The following categories of teachers are prescribed for the purposes of section 

76.1 (2.3) of the Act: 

(a) teachers on call; 

(b) teachers on a term appointment of less than one calendar 

month; 

(c) teachers who, in a school year, have not submitted a notice 

under section 4 (2). 

[am. B.C. Reg. 103/2012, s. 1 (a).] 

Additional compensation 

4 

(1) For every month of the school year, except September, that an eligible 

teacher is a teacher referred to in section 76.1 (2.2) of the Act, the board 

must provide to the eligible teacher additional compensation that has a 

dollar value determined as follows: 

DV [AV ÷ 9] 
xPxS 

where 

DV = 	the dollar value of the additional compensation; 

Classes not subject to 30-student limit 

2 The following categories of classes are prescribed for the purposes of section 

76.1 (2.1) (b) of the Act: 

(a) an adult or continuing education class; 

(b) a class conducted by means of distributed learning; 

(c) a class that is part of an alternate program; 

(d) a class that meets for the purpose of a work study or work 

experience program; 

(e) a classthat is limited to students enrolled in a specialty 

academy, as defined in section 82.1 (1) of the Act; 

(f) a music class, including band, choir, instrumental music and 

orchestra; 

(g) a performing arts class, including drama and dance; 

(h) a Planning 10 class; 

(i) a board-authorized leadership course. 

Ineligible teachers 

3 The following categories of teachers are prescribed for the purposes of section 

76.1 (2.3) of the Act: 

(a) teachers on call; 

(b) teachers on a term appointment of less than one calendar 

month; 

(c) teachers who, in a school year, have not submitted a notice 

under section 4 (2). 

[am. B.C. Reg. 103/2012, s. 1 (a),] 

Additional compensation 

4 

(1) For every month of the school year, except September, that an eligible 

teacher is a teacher referred to in section 76.1 (2.2) of the Act, the board 

must provide to the eligible teacher additional compensation that has a 

dollar value determined as follows: 

DV = [AV -;- 9) 
xPxS 

where 

DV = the dollar value of the additional compensation; 

I 

T 

I 
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AV= 

P = 

= 

the average salary, for the previous school year, of a full-time teacher in the 
Province, divided by 30; 

the percentage of a full-time instructional month that the teacher teaches the 
class; 

the highest number of students enrolled in the class during the month for 
which the calculation is made, minus 30. 

(2) An eligible teacher of a class referred to in section 76.1 (2.1) (a) of the 

Act, after consulting with the school's principal, may submit a notice to 

the board identifying the form of additional compensation the board is to 

provide to the eligible teacher. 

(3) In a notice under subsection (2), an eligible teacher may identify one or 

more of the following forms of additional compensation: 

(a) additional preparation time; 

(b) an additional professional development allowance; 

(c) an additional allowance for classroom supplies and 

equipment; 

(d) additional pay. 

(4) Subject to subsection (6), after receiving a notice under subsection (2), a 

board must provide to the eligible teacher the additional compensation 

identified in the notice. 

(5) Nothing in subsection (4) requires a board to provide additional 

preparation time to an eligible teacher for a time period when, in the 

board's opinion, an appropriate teacher on call is not available to take 

the place of the eligible teacher. 

(6) If, at the end of a school year, an eligible teacher is still entitled to 

additional compensation for that school year, the board must provide it 

in the form of additional pay. 

(7) A board's obligation, in respect of a school year, to pay additional 

compensation to an eligible teacher must be met within one month after 

the end of the school year. 

[am. B.C. Reg. 103/2012, s. 1 (N.] 

[Provisions relevant to the enactment of this regulation: School Act, R.S.B.C. 1996, c. 

412, section 168.01] 

Copyright (c) Queen's Printer, Victoria, British Columbia, Canada 

AV = 

p = 

s = 

the average salarYt for the previous school year, of a full-time teacher in the 
Province, divided by 30; 

the percentage of a full-time instructional month that the teacher teaches the 
class; 

the highest number of students enrolled in the class during the month for 
which the calculation is made, minus 30. 

(2) An eligible teacher of a class referred to in section 76.1 (2.1) (a) of the 

Act, after consulting with the school's principal, may submit a notice to 

the board identifying the form of additional compensation the board is to 

provide to the eligible teacher. 

(3) In a notice under subsection (2), an eligible teacher may identify one or 

more of the following forms of additional compensation: 

(a) additional preparation time; 

(b) an additional professional development allowance; 

(c) an additional allowance for classroom supplies and 

equipment; 

(d) additional pay. 

(4) Subject to subsection (6), after receiving a notice under subsection (2), a 

board must provide to the eligible teacher the additional compensation 

identified in the notice. 

(5) Nothing in subsection (4) requires a board to provide additional 

preparation time to an eligible teacher for a time period when, in the 

board's opinion, an appropriate teacher on call is not available to take 

the place of the eligible teacher. 

(6) If, at the end of a school year, an eligible teacher is still entitled to 

additional compensation for that school year, the board must provide it 

in the form of additional pay. 

(7) A board's obligation, in respect of a school year, to pay additional 

compensation to an eligible teacher must be met within one month after 

the end of the school year. 

[am. B.C. Reg. 103/2012, s. 1 (b).] 

[Provisions relevant to the enactment of this regulation: School Act, R.S.B.C. 1996, c. 

412, section 168.01] 

Copyright (c) Queen's Printer, Victoria, British Co!umbia, Canada 
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Copyright (c) Queen's Printer, 
Victoria, British Columbia, Canada License 

B.C. Reg, 53/2012 	 Deposited March 28, 2012 
M77/2012 	 effective April 14, 2012 

School Act 

LEARNING IMPROVEMENT FUND REGULATION 

Note: Check the Cumulative Regulation Bulletin 2014 
for any non-consolidated amendments to this regulation that may be in effect. 

[includes amendments up to B.C. Reg. 103/2012, May 16, 2012] 

Point in Time 

Contents 

1 Definitions 

2 Consultations and spending plan 

3 Use of grant 

4 Reduction prohibited 

Definitions 

1 	In this regulation: 

"Act" means the School Act; 

"estimated grant" means the amount of the grant 

(a) that the minister estimates will be provided to a board, and 

(b) that the board has been notified of, under section 115.2 (3) 

of the Act, by the minister. 

[am. B.C. Reg. 103/2012, s. 2 (a).J 

Consultations and spending plan 

2 

(1) Before making a submission to the minister under subsection (6), a board 

must ensure that consultations are carried out as follows: 

(a) the principal or vice principal of each school in the district 

consults with at least one of 

(i) the school's teaching staff, 

(ii) the staff committee, and 

(iii) the staff representative 

Copyright (c) Queen's Printer, 
Victoria, British Columbia, Canada License 

B.C. Reg. 53/2012 
M77/2012 

Deposited March 28, 2012 
effective April 14, 2012 

School Act 

LEARNING IMPROVEMENT FUND REGULATION 

Note: Check the Cumulative Regulation Bulletin 2014 
for any non-consolidated amendments to this regulation that may be in effect. 

[includes amendments up to B.C. Reg. 103/2012, May 16, 2012] 

Contents 
1 Definitions 

2 Consultations and spending plan 

3 Use of grant 

4 Reduction prohibited 

Point in Time 

Definitions 

1 In this regulation: 

"Act" means the School Act; 

"estimated grant" means the amount of the grant 

(a) that the minister estimates will be provided to a board, and 

(b) that the board has been notified of, under section 115.2 (3) 

of the Act, by the minister. 

[am. B.C. Reg. 103/2012, s. 2 (al.] 

Consultations and spending plan 

2 

(1) Before making a submission to the minister under subsection (6), a board 

must ensure that consultations are carried out as follows: 

(a) the principal or vice principal of each school in the district 

consults with at least one of 

(i) the school's teaching staff, 

(ii) the staff committee, and 

(iii) the staff representative 
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to identify for the superintendent which classes, if any, in 
the following school year will require additional resources 
to address learning improvement issues, taking the 
following into account with respect to each class: 

(iv) the number of students assigned to the class and 
the learning needs of those students, including the 
resource requirements of students with diagnosed special 
needs; 

(v) the experience and capacity of the teacher of the 
class and the resources already available to support 
learning in that class; 

(b) the district superintendent, in consultation with the 
president of the local teachers' union, formulates a tentative 

spending plan that is based on the consultations referred to in 
paragraph (a); 

(c) within a reasonable time after the first day of classes of the 
school year referred to in paragraph (a), the principal or vice 

principal of each school in the district 

(i) consults with at least one of 

(A) the school's teaching staff, 

(B) the staff committee, and 

(C) the staff representative 

to review the tentative spending plan referred to in 

paragraph (b), and 

(ii) advises the superintendent, based on the 
consultations referred to in subparagraph (i), of any 
changes to the priorities identified to the superintendent 

under paragraph (a); 

(d) the superintendent makes reasonable efforts to reach an 
agreement with the president of the local teachers' union 
respecting the contents of a spending plan to be submitted to 
the minister under subsection (6). 

(2) After complying with subsection (1) (d), the superintendent must submit 
to the board a spending plan for submission to the minister under 

subsection (6), 

(3) For greater certainty, an obligation under subsection (1) to carry out a 

consultation is satisfied if the person on whom the obligation is imposed 
provides to the persons with whom he or she must consult a reasonable 

opportunity to engage in the consultation. 

to identify for the superintendent which classes, if any, in 

the following school year will require additional resources 

to address learning improvement issues, taking the 

following into account with respect to each class: 

(iv) the number of students assigned to the class and 

the learning needs of those students, including the 

resource requirements of students with diagnosed special 

needs; 

(v) the experience and capacity of the teacher of the 

class and the resources already available to support 

learning in that class; 

(b) the district superintendent, in consultation with the 

president of the local teachers' union, formulates a tentative 

spending plan that is based on the consultations referred to in 

paragraph (a); 

(c) within a reasonable time after the first day of classes of the 

school year referred to in paragraph (a), the principal or vice 

principal of each school in the district 

(i) consults with at least one of 

(A) the school's teaching staff, 

(8) the staff committee, and 

(e) the staff representative 

to review the tentative spending plan referred to in 

paragraph (b), and 

(iI) advises the superintendent, based on the 

consultations referred to in subparagraph (I), of any 

changes to the priorities identified to the superintendent 

under paragraph (a); 

(d) the superintendent makes reasonable efforts to reach an 

agreement with the president of the local teachers' union 

respecting the contents of a spending plan to be submitted to 

the minister under subsection (6). 

(2) After complying with subsection (1) (d), the superintendent must submit 

to the board a spending plan for submission to the minister under 

subsection (6). 

(3) For greater certainty, an obligation under subsection (1) to carry out a 

consultation is satisfied if the person on whom the obligation is imposed 

provides to the persons with whom he or she must consult a reasonable 

opportunity to engage in the consultation. 
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(4) in addition to doing the things described in subsection (1) (a) and (c), 

the principal and vice principal may consult with the applicable parent 

advisory committee respecting the matters referred to in that 

subsection. 

(5) In addition to doing the things described in subsection (1) (b) and (d), 

the superintendent may consult with the applicable district parent 

advisory council respecting the matters referred to in that subsection. 

(6) A board requesting, in a fiscal year, a grant under section 115.2 of the 

Act must submit to the minister, by the time and in the manner specified 

by the minister, a spending plan that allocates the estimated grant with 

respect to one or more of the following: 

(a) the provision of additional teaching staff and teacher 

assistants and other para-professionals; 

(b) additional teaching time and services to students; 

(c) professional development training of teaching staff to 

address challenging learning conditions; 

(d) a reserve fund, not exceeding 30% of the estimated grant, 

that may be used for any of the purposes described in 

paragraphs (a) to (c), as the board considers appropriate. 

Use of grant 

3 A board that receives a grant under section 115.2 of the Act must use the 

grant in accordance with the spending plan submitted to the minister under 

section 2 (6) of this regulation. 

Lam. B.C. Reg. 103/2012, s. 2 (b).] 

Reduction prohibited 

4 A board that receives a grant under section 115.2 of the Act must not reduce 

the expenditures it would have made to address learning improvement 

issues if the board did not receive the grant. 

[Provisions relevant to the enactment of this regulation: School Act, R.S.B.C. 1996, c. 

412, section 168.01] 

Copyright (c) Queen's Printer, Victoria, British Columbia, Canada 

(4) In addition to doing the things described in subsection (1) (a) and (e), 

the principal and vice principal may consult with the applicable parent 

advisory committee respecting the matters referred to in that 

subsection. 

(5) In addition to doing the things described in subsection (1) (b) and (d), 

the superintendent may consult with the applicable district parent 

advisory council respecting the matters referred to in that subsection. 

(6) A board requesting, in a fiscal year, a grant under section 115.2 of the 

Act must submit to the minister, by the time and in the manner specified 

by the minister, a spending plan that allocates the estimated grant with 

respect to one or more of the following: 

Use of grant 

(a) the provision of additional teaching staff and teacher 

assistants and other para-professionals; 

(b) additional teaching time and services to students; 

(c) professional development training of teaching staff to 

address challenging learning conditions; 

(d) a reserve fund, not exceeding 30% of the estimated grant, 

that may be used for any of the purposes described in 

paragraphs (a) to (c), as the board considers appropriate. 

3 A board that receives a grant under section 115.2 of the Act must use the 

grant in accordance with the spending plan submitted to the minister under 

section 2 (6) of this regulation. 

[am. B.C. Reg. 103/2012, s. 2 (b).] 

Reduction prohibited 

4 A board that receives a grant under section 115.2 of the Act must not reduce 

the expenditures it would have made to address learning improvement 

issues if the board did not receive the grant. 

[ProVisions relevant to the enactment of this regulation: School Act, R.S.B.C. 1996, c. 
412, section 168.01] 

Copyright (c) Queen's Printer, Vlctoria, British Columbia, Canada 
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SUPREME COURT 
OF BRITISH COLUMBIA 
VANCOUVER REGISTRY 

AUO 0 2013 

AMENDED PURSUANT TO RULE 6(1)(B) OF THE RULES OF COURT 
ORIGINAL FILED JUNE 27, 2012 
AMENDED AUGUST 6, 2013 

Form 1 (Rule 3-1 (1) ) 
No. S-124584 

Vancouver Registry 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

Between: 

British Columbia Teachers' Federation, 
on behalf of all members of the British Columbia Teachers' Federation 

Plaintiff 

and: 

Her Majesty the Queen in Right of the Province of British Columbia 

Defendant 

AMENDED NOTICE OF CIVIL CLAIM 

This action has been started by the plaintiff(s) for the relief set out in Part 2 below. 

If you intend to respond to this action, you or your lawyer must 

(a) file a response to civil claim in Form 2 in the above-named registry of this court 
within the time for response to civil claim described below, and 

(b) serve a copy of the filed response to civil claim on the plaintiff. 

If you intend to make a counterclaim, you or your lawyer must 

(a) 
	

file a response to civil claim in Form 2 and a counterclaim in Form 3 in the 
above-named registry of this court within the time for response to civil claim 
described below, and 

SUPREME COURT 
OF BRITISH COLUMBIA 
VANCOUVER REGISTRY 

AUO 0 2013 

AMENDED PURSUANT TO RULE 6(1)(B) OF THE RULES OF COURT 
ORIGINAL FILED JUNE 27, 2012 
AMENDED AUGUST 6, 2013 

Form 1 (Rule 3-1 (1) ) 
No. S-124584 

Vancouver Registry 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

Between: 

British Columbia Teachers' Federation, 
on behalf of all members of the British Columbia Teachers' Federation 

Plaintiff 

and: 

Her Majesty the Queen in Right of the Province of British Columbia 

Defendant 

AMENDED NOTICE OF CIVIL CLAIM 

This action has been started by the plaintiff(s) for the relief set out in Part 2 below. 

If you intend to respond to this action, you or your lawyer must 

(a) file a response to civil claim in Form 2 in the above-named registry of this court 
within the time for response to civil claim described below, and 

(b) serve a copy of the filed response to civil claim on the plaintiff. 

If you intend to make a counterclaim, you or your lawyer must 

(a) 
	

file a response to civil claim in Form 2 and a counterclaim in Form 3 in the 
above-named registry of this court within the time for response to civil claim 
described below, and 
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(b) 	serve a copy of the filed response to civil claim and counterclaim on the plaintiff 
and on any new parties named in the counterclaim. 

JUDGMENT MAY BE PRONOUNCED AGAINST YOU IF YOU FAIL to file the response to 
civil claim within the time for response to civil claim described below. 

Time for response to civil claim 

A response to civil claim must be filed and served on the plaintiff, 

(a) if you were served with the notice of civil claim anywhere in Canada, within 21 
days after that service, 

(b) if you were served with the notice of civil claim anywhere in the United States of 
America, within 35 days after that service, 

(c) if you were served with the notice of civil claim anywhere else, within 49 days 
after that service, or 

(d) if the time for response to civil claim has been set by order of the court, within 
that time 

CLAIM OF THE PLAINTIFF 

Part I: STATEMENT OF FACTS 

1. 	The Plaintiff, the British Columbia Teachers' Federation (the "BCTF") is a trade union as 

defined in the Labour Relations Code, R.S.B.C. 1996, c. 244 (the "Code"), as amended, certified 

by the Labour Relations Board of British Columbia as the exclusive bargaining agent of 

Tteachers, including those defined as such in the School Act, R.S.B.C. 1966. c. 412, as other 

employees of school boards as listed in Appendix "A" of the BCTF certification, and employees 

referred to in Schedule 1 of the Public Education Labour Relations Act, R.S.B.C. 1996, c. 382 

(collectively, "teachers"). The BCTF has a provincial office at 100 - 550 West 6th  Avenue, in the 

City of Vancouver, in the Province British Columbia. 

-2- 

(b) 	serve a copy of the filed response to civil claim and counterclaim on the plaintiff 
and on any new parties named in the counterclaim. 

JUDGMENT MAY BE PRONOUNCED AGAINST YOU IF YOU FAIL to file the response to 
civil claim within the time for response to civil claim described below. 

Time for response to civil claim 

A response to civil claim must be filed and served on the plaintiff, 

(a) if you were served with the notice of civil claim anywhere in Canada, within 21 
days after that service, 

(b) if you were served with the notice of civil claim anywhere in the United States of 
America, within 35 days after that service, 

(c) if you were served with the notice of civil claim anywhere else, within 49 days 
after that service, or 

(d) if the time for response to civil claim has been set by order of the court, within 
that time 

CLAIM OF THE PLAINTIFF 

Part I: STATEMENT OF FACTS 

1. 	The Plaintiff, the British Columbia Teachers' Federation (the "BCTF") is a trade union as 

defined in the Labour Relations Code, R.S.B.C. 1996, c. 244 (the "Code"), as amended, certified 

by the Labour Relations Board of British Columbia as the exclusive bargaining agent of 

Tteachers, including those defined as such in the School Act, R.S.B.C. 1966. c. 412, as other 

employees of school boards as listed in Appendix "A" of the BCTF certification, and employees 

referred to in Schedule 1 of the Public Education Labour Relations Act, R.S.B.C. 1996, c. 382 

(collectively, "teachers"). The BCTF has a provincial office at 100 - 550 West 6th  Avenue, in the 

City of Vancouver, in the Province British Columbia. 
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2. The BCTF, as the certified bargaining agent for teachers, has the exclusive authority to 

bargain collectively on behalf of teachers and to enter into a collective agreement with employers 

providing for rates for pay, hours of work and other terms and conditions of employment. 

3. The BC11. is a society incorporated under the Society Act, R.S.B,C. 1996, c. 433. 

4. The Defendant, Her Majesty the Queen in Right of the Province of British Columbia (the 

"Defendant"), is named pursuant to the Crown Proceedings Act, R.S.B.C. 1996, c. 89. 

5. On January 28, 2002;  the Defendant passed the Public Education Flexibility and Choice 

Act, S.B.C. 2002, c, 3 ("PEFCA"). The Plaintiff filed a Statement of Claim which sought a 

determination that various provisions of PEFCA were unconstitutional as infringing the rights of 

teachers protected by section 2(d) of the Charter. 

6. On April 22, 2004, the Defendant passed the Education Services Collective Agreement 

Amendment Act, S,B.C. 2004, c. 1 ("the Amendment Act"). The Plaintiff amended its Statement 

of Claim to seek a determination that section 5 of the Amendment Act was unconstitutional as 

infringing the rights of teachers protected by section 2(d) of the Charter. 

7. On April 13, 2011, Justice Griffin issued a decision (the "Decision") which held sections 

8 and 15 of PEFCA and section 5 of the Amendment Act to be unconstitutional and invalid (the 

"Unconstitutional Legislation"). 

8. The Decision suspended the declaration of invalidity for a period of twelve months to 

allow the government time to address the repercussions of the decision. 
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9. The British Columbia Public School Employers' Association (-BCPSEA") is a 

bargaining association created pursuant to the Public Sector Employers Act, R.S.B.C. 1996, 

c. 384. The BCPSEA Board of Directors consists of representatives of the Defendant and a 

limited number of school board trustees. 

10. Pursuant to section 6 of the Public Education Labour Relations Act, the BCPSEA is the 

bargaining agent for all public school employers. 

11. On February 4, 2011, the BCTF had provided written notice to BCPSEA pursuant to 

section 46 of the Code providing notice of intent to commence collective bargaining on 

March 1, 2011. 

12. At all times, teachers' collective bargaining was governed by the Code. 

13. On May 24, 2011, following the Decision, the parties exchanged outlines and objectives 

regarding their bargaining proposals. The BCTF subsequently presented a package of proposals 

which was developed as a result of input from its members. 

14. BCPSEA's proposals and bargaining were required by government to comply with a 

Public Service Employer Council ("PSEC") document entitled "Employer's Guide to Mandate 

2010" (the "Mandate"). 

15. The Mandate established that before BCPSEA could engage in collective bargaining, it 

was required to obtain approval for both its bargaining plan and collective bargaining proposals 

from Cabinet. Even the development of the bargaining proposals had to be made in consultation 

with the Ministry of Education and PSEC. 
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I 6. 	The Mandate prohibited BCPSEA from agreeing to any increase in total compensation 

paid to teachers unless that increase was offset by equivalent savings generated by changes to the 

collective agreement. 

17. The Mandate also prohibited BCPSEA from bargaining any reduction in material 

management rights, which was defined as including the rights to set staffing levels, scheduling, 

promotion, contracting out, or any other significant aspects of directing the workforce. 

18. Before BCPSEA could make any changes to the bargaining plan, Cabinet had to approve 

those changes. In addition, BCPSEA was prohibited from making any offer of settlement to 

BCTF without having approval of that offer by Cabinet. 

19. Following the Decision, BCTF sought to have BCPSEA negotiate the matters previously 

prohibited from collective bargaining by the Unconstitutional Legislation. BCPSEA took the 

position that it was not permitted to bargain such matters while the suspension of the declaration 

of invalidity was in effect, unless the Defendant amended the legislation which unconstitutionally 

prohibited that bargaining. 

20. However, both BCTF and BCPSEA included what were described as "place holder" 

proposals regarding these issues, in the expectation that government would act to repeal the 

Unconstitutional Legislation. 

    

* • 	I 	• f • 	• 

 

i 6 6 	•• 

 

      

       

discussions 	regarding the repercussions of the Decision. Government advised that it intended to 
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compensation, 	of which $68 million was for payment to individuals impacted by the legislation. 

21. Following the decision of the Supreme Court of Canada, the Health Employers'  

Association of British Columbia ("HEABC") entered into collective bargaining with the various 

health unions who were parties to the decision of the Supreme Court of Canada in Health  

Services and Support - Facilities Subsector Bargaining Assn. v. British Columbia, 2007 SCC 27, 

1'200712 S.C.R. 391. The result of collective bargaining was that HEABC negotiated less  

restrictive contracting out language in exchange for agreeing to valuable collective agreement 

concessions to the benefit of the various unions and their members. The nature of the 

concessions were different depending on the demands of the respective unions 

22. In the case of the Health Secotor Unions. government agreed to provide compensation for 

harm caused by the constitutionally invalid legislation. The amount of compensation varied  

depending upon the effect of the legislation on the members of the respective unions, and some 

monies were payable for prospective consequences. For example, in the agreement with the 

Facilities Bargaining Association, the government agreed to pay $75 million in compensation. of 

which $68 million was for payment to individuals impacted by the legislation. In that agreement, 

the government also committed to the possible repeal of the invalid legislation. Subsequently. 

government did in fact repeal the invalid legislation.  
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23. In contrast, the prohibitions against negotiations of fundamental workload issues  

contained in the Unconstitutional Legislation, continued in full force and effect and no collective 

bargaining between BCPSEA and the BCTF occurred on these issues. In 	contrast, At no time did 

government indicate to the BCTF that it was prepared to agree to repeal the Unconstitutional 

Legislation, restore negotiation rights prohibited by the Unconstitutional Legislation or 

compensate teachers harmed by the Unconstitutional Legislation. 

24. Instead, in bad faith, the government entered the discussions with BCTF with a 

predetermined plan to respond to the Decision by meeting with the BCTF with the objective of 

extending the effect of the Unconstitutional Legislation to further its stated policy objectives.  

25. On November 29, 2011, the government advised BCTF that virtually all of the 

unconstitutionally deleted clauses from the previous collective agreement could not be the 

subject of collective bargaining or included in a collective agreement because that would 

contravene the government's guiding principle of "Flexibility to Enhance Educational Outcomes 

and Efficient Allocation of Resources". 

26. The government did identify certain provisions which it concluded should not have been 

deleted as they did not meet the government's identified principles and objectives. However, 

rather than reinstate those provisions, government merely held that the proposals may return to 

the bargaining table. 

27. In September, 2011, government advised the BCTF that it intended to create a class 

organization fund which would be utilized to address what it described as "high priority 

challenges to student learning resulting from class organizations" and that any funds would be 

distributed to school boards which would utilize them after discussions with local union 

representatives. 
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28. 	On October 27, 2011, government advised the BCTF that it intended to utilize a revised 

version of the class organization fiind,  

29, 	In December, 2011, government utilized monies from what it identified as the class 

organization fund to enter into a number of negotiated collective agreements with the Canadian 

Union of Public Employees and other unions representing support staff in schools. 

30. Beginning on or around February 8, 2012, the government began a campaign of radio 

advertisements announcing the intended introduction of a "Learning Improvement Fund." 

31. On February 21, 2012, the Minister of Finance, Kevin Falcon, introduced the 

government's 2012 Budget. In his introductory speech, Minister Falcon announced that the 

government would "establish a fund to deal directly with the issues of class composition". 

32. The Defendant failed to repeal or amend the Unconstitutional Legislation during the 

period of suspension which ended on 12 midnight on April 12, 2012. 

33. On March 15, 2012, the government passed Bill 22, the Education Improvement Act, 

S.B.C. 2012, c 3 ("Bill 22" or the `Act"). Government claimed that the Act was in part its 

response to the Decision 

34. Section 8 of the Act purports to repeal section 2(l)(a)(v) 	prov,sIons of the Schuol 	At 

Education Services Collective Agreement Amendment Act, 2004, S.B.C. 2004, c. 16 (the 

"Amendment Act"),  which 	resulted from the constitutionally invalid section 8 of PErCA, which 

deleted hundreds of freely negotiated provisions from the collective agreement following the 

passage of the constitutionally invalid Amendment Act.  However, the language of these 

provisions was immediately reinstated by section 8. This provision is effective April 14, 2012 

(section 26). 
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35. 	The unconstitutional amendments to section 27 of the School Act, contained in section 

27(3)(d) to (j), which resulted from the constitutionally invalid section 8 of PEFCA,  were also 

purportedly repealed but continued in identical terms under section 13 of the Act. This section 

commenced on April 14, 2012 (section 26(6)). 

36. 	These identical provisions continue in force in section 27(3)(d) to (0 of the School Act 

until, pursuant to section 13(7) of the Act, they are repealed effective June 30, 2013. That date is 

selected to ensure that no collective bargaining on these matters can be conducted during this 

round of bargaining or during the term of the collective agreement imposed by section 6(2)(a) of 

the Act_ 

37. 	In summary, the response of the Defendant to the declaration of invalidity was that: 

(a) It did not repeal or amend the Unconstitutional Legislation during the period in 

which the suspension of invalidity was in force; and 

(b) Subsequent to the termination of the period of suspension, it continued the terms 

of the legislation held to be constitutionally invalid, including the elimination of 

the freely negotiated tent's and conditions and the prohibition on collective 

bargaining of significant teiins and conditions of employment. 

38. 	Section 18 adds section 115.2 to the School Act which provides the Minister of Education 

(the "Minister") with the authority to provide grants "from the learning improvement fund to 

boards for the purpose of enabling the boards to address learning improvement issues." Section 

18 commences effective April 14, 2012. 

39. 	Section 21 provides the Minister with the authority to make regulations respecting the 

provision of grants including consultations a board must ensure are carried out before requesting 

a grant. This section commenced effective April 14, 2012. 

-9- 

35. 	The unconstitutional amendments to section 27 of the School Act, contained in section 

27(3)(d) to (j), which resulted from the constitutionally invalid section 8 of PEFCA,  were also 

purportedly repealed but continued in identical terms under section 13 of the Act. This section 

commenced on April 14, 2012 (section 26(6)). 

36. 	These identical provisions continue in force in section 27(3)(d) to (0 of the School Act 

until, pursuant to section 13(7) of the Act, they are repealed effective June 30, 2013. That date is 

selected to ensure that no collective bargaining on these matters can be conducted during this 

round of bargaining or during the term of the collective agreement imposed by section 6(2)(a) of 

the Act_ 

37. 	In summary, the response of the Defendant to the declaration of invalidity was that: 

(a) It did not repeal or amend the Unconstitutional Legislation during the period in 

which the suspension of invalidity was in force; and 

(b) Subsequent to the termination of the period of suspension, it continued the terms 

of the legislation held to be constitutionally invalid, including the elimination of 

the freely negotiated tent's and conditions and the prohibition on collective 

bargaining of significant teiins and conditions of employment. 

38. 	Section 18 adds section 115.2 to the School Act which provides the Minister of Education 

(the "Minister") with the authority to provide grants "from the learning improvement fund to 

boards for the purpose of enabling the boards to address learning improvement issues." Section 

18 commences effective April 14, 2012. 

39. 	Section 21 provides the Minister with the authority to make regulations respecting the 

provision of grants including consultations a board must ensure are carried out before requesting 

a grant. This section commenced effective April 14, 2012. 

48



10- 

40, 	On March 27, 2012, by way of Ministerial Order No. M077 made pursuant to the School 

Act, the Minister issued a regulation entitled the "Learning improvement Fund Regulation" 

effective April 14, 2012. 

41. This regulation requires that a superintendent must consult with various bodies, including 

the local teachers' union, prior to seeking a grant which may provide, at the discretion of the 

superintendent, for the allocation of funds to certain prescribed categories of remedy. These 

include the provision of additional teaching staff, an increase in teaching time and services to 

students, and professional development training of teaching staff to address challenging learning 

conditions. 

42. None of these regulations were raised with the BCTF in collective bargaining or by 

representatives of government when discussing the repercussions of the Decision. 

43. Section 22 repeals section 168.01 of the School Act which is introduced by section 21. 

That repeal is to commence effective July 1, 2012. Section 22 provides the Minister with the 

power to make regulations concerning compensation provided to teachers when class sizes 

exceed thirty students in certain circumstances. 

44. On March 27, 2012, by way of Ministerial Order No. M078 made pursuant to the School 

Act, the Minister issued a regulation effective July 1, 2012 which purports to be authorized 

pursuant to section 168.01. This regulation will become effective July 1, 2012. 

45. The regulation provides for compensation for classes in excess of 30 students for teachers 

of certain classes of grades 4 to 12. This regulation which provides for compensation for 

teachers for work perfamied was not raised with the BCTF at the bargaining table, and indeed 

was not raised with the BCTF at any time. 
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46. 	Section 9 of the Act purportedly repealed the constitutionally invalid section 5 of the 

Amendment Act, but continued this provision in virtually identical terms under section 24 of the 

Act. 

	

47, 	Pursuant to section 6, the Minister unilaterally appointed a mediator whose task was 

purportedly to assist the parties in settling the terms and conditions of a new collective 

agreement. 

	

48. 	Section 6 required the mediator to conduct mediation with significant limitations 

inconsistent with collective bargaining. These included the obligation that the collective 

agreement could not create new costs consistent with the Mandate imposed by Cabinet. In 

addition, section 6 was structured to preclude mediation to reach the collective agreement except 

on the terms directed and controlled bythe Defendant. 

49. 	The Defendant appointed a mediator who had previously written a repot t o govt,, -"mem 

• • 

 

• 4 ,1 

 

II • • 	•• • 

    

49. The mediator was granted authority to make recommendations to the Minister of 

Education but the terms of the collective agreement will 	be were re9aired to be determined by the 

Defendant. 

50. Faced with the possibility of government-imposed collective agreement and only within 

the scope permitted by the Impugned Legislation and the Mandate, the BCTF agreed to terms of 

a collective agreement which was ratified by its members on June 29, 2012.  
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Part 2: RELIEF SOUGHT 

1. A declaration that all or part of the Impugned Legislation, Regulations and Cabinet 

Directives are unconstitutional as infringing the rights of the Plaintiff and its members to engage 

in free collective bargaining as protected by section 2(d) of the Charter. 

2. A declaration that the Defendant, by passing the Impugned Legislation, Regulations and 

Cabinet Directives, acted wrongly and/or in bad faith. 

3. A declaration that the declaration of invalidity is effective the date of passage of the Act, 

Regulations or the directive imposing the Mandate. 

4. An award of damages pursuant to section 24 of the Charter. 

5. Any additional remedies pursuant to section 24 which this Honourable Court considers 

are appropriate and just in the circumstances; and 

6. Costs. 

Part 3: LEGAL BASIS 

1. The Plaintiff pleads and relies upon section 2(d) of the Canadian Charter of Rights and 

Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act, 1982 

(U.K.), 1982, c. I 1 (the "Charter"), 

2. The Plaintiff says that the Impugned Legislation, Regulations and Cabinet Directives of 

the Defendant infringed the rights of the Plaintiff and its members to engage in free collective 

bargaining, a collective activity protected by section 2(d) of the Charter_ 

3. In particular, the Plaintiff says that the following sections and actions of government 

infringe the Plaintiff and its members Charter protected right of freedom of association: 
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(a) sections 6, 8, 13, 18, 19, 20, 21, 22 and 24 of the Act; 

(b) the Learning Improvement Fund Regulation of the Minister of Education, 

Ministerial Order No. M077; 

(c) the Class Size and Compensation Regulation of the Minister of Education, 

Ministerial Order No. M0778; and 

(d) the government's directive contained in the Employer's Guide to Mandate 2010 

(collectively the "Impugned Legislation, Regulations and Cabinet Directives"). 

Plaintiff's address for service: 

do Victory Square Law Office LLP 

500 - 128 West Pender Street 
Vancouver, BC V6B 1R8 
Attention: John Rogers, Q.C. 

Fax number address for service: 604-684-8427 
E-mail address for service (if any): 

Place of trial: Vancouver, British Columbia 
The address of the registry is: 800 Smithe Street, Vancouver,British Columbia 
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control and that could, if available, be used by any party at trial to 
prove or disprove a material fact, and 
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(ii) 	all other documents to which the party intends to refer at trial, and 

(b) 	serve the list on all parties of record. 

APPENDIX 
[The following information is provided for data collection purposes only and is of no legal effect.] 

Part 1: CONCISE SUMMARY OF NATURE OF CLAIM: 

Part 2: THIS CLAIM ARISES FROM THE FOLLOWING: 
[Check one box below for the case type that best describes this case.] 

A personal injury arising out of: 
[] a motor vehicle accident 
[ medical malpractice 
[ ] another cause 

A dispute concerning: 
[] contaminated sites 
[ construction defects 
[ real property (real estate) 
[ personal property 

[ ] the provision of goods or services or other general commercial matters 
[ ] investment losses 
[ ] the lending of money 
[ 1 an employment relationship 
[ a will or other issues concerning the probate of an estate 
[ } a matter not listed here 

Part 3: THIS CLAIM INVOLVES: 
[Check all boxes below that apply to this case] 

[ ] a class action 
[ } maritime law 
[ aboriginal law 
[ constitutional law 
[ conflict of laws 
[ none of the above 
[ do not know 

Part 4: 
[If an enactment is being relied on, specify. Do not list more than 3 enactments.] 
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