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1. In its Response, the Province (or the “Respondent”) asserts that the first issue identified in the 

leave application, whether pre-legislative consultation is a replacement for collective bargaining, 

does not arise in this case.  However, both the trial judge and the Court of Appeal acknowledged that 

this is the primary issue in dispute in this matter.  As the majority of the Court of Appeal wrote:   

At the core of the judge’s decision concerning Bill 22 was the question of whether the 

Province, in consulting with the BCTF before Bill 22 was enacted, had discharged its 

constitutional obligations so that the legislative interference with the collective agreement 

and future collective bargaining did not infringe teachers’ freedom of association. 

If prior consultations provided workers with a meaningful opportunity to act collectively and 

attempt to influence their working conditions, the legislation may not infringe the 

associational right. 

Freedom of association protects collective activity taken in furtherance of workplace goals. 

Such activity may occur in the context of traditional collective bargaining with an employer, 

but it is not limited to traditional collective bargaining. 

There is no principled reason that pre-legislative consultations, outside the formal collective 

bargaining regime, cannot provide a constitutionally sufficient opportunity for workers to 

make collective representations in furtherance of workplace goals and have those 

representations considered in good faith.1 

2. Clearly the issue of pre-legislative consultation and its role in the s. 2(d) Charter analysis is 

central to this case.  The Respondent thus errs in stating that this issue does not arise and that the 

Applicant is attempting to “extract new principles of law.”2  The Respondent’s submission is 

designed to deflect from the fact that it has no substantive response to the arguments advanced by the 

Applicant regarding this issue.  Most importantly, the issue has not been authoritatively decided by 

this Court.  It is an issue that is critical to the development of the s. 2(d) jurisprudence and one that 

this Court ought to consider against the backdrop of the comprehensive record assembled by the 

parties and addressed in three decisions of the British Columbia courts.  

3. The Province includes a detailed narrative in its Response to provide “highly relevant” 

context,3 context which it asserts the Applicant and the trial judge ignored.  This is not correct.  The 

trial judge was very alive to context but came to different conclusions on contextual factors than the 

majority of the court below.  Moreover, by omitting key facts and overstating others, the Province’s 

narrative is inaccurate.  The inaccuracies can be demonstrated by reference to the trial judge’s 

                                                           
1
 Court of Appeal Decision, at paras 22, 37, 38 and 78 (emphasis added). See also paras 39, 49 and 256 of the Court 

of Appeal’s Decision (Applicant’s Leave Book (“ALB”) at Tab B5). 
2
 Respondent’s Memorandum of Argument, at para 45. 

3
 Ibid at para 8. 
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extensive review of the bargaining history and other evidence.4  However, for the purposes of this 

brief Reply, the Applicant will only address those misstatements of fact and omissions which bear 

directly upon the issues identified in the Application for Leave to Appeal. 

4. The Province leaves the impression that the collective agreement terms that were removed 

unacceptably affected the flexibility of the employer to organize classrooms and asserts that “most of 

the significant collective agreement terms” were imposed through a legislated collective agreement.5  

These statements are contrary to the detailed findings of fact made by the trial judge in Decision #1, 

findings to which the Province agreed it was bound in these proceedings.6  Moreover, these factual 

findings were undisturbed by the decision of the Court of Appeal in this matter.7    

5. In the 1998 round of bargaining both parties asked the government to participate in 

negotiations.  BCPSEA was unhappy with the agreement in committee (the “AIC”), that resulted 

without its input, which dealt with class sizes for kindergarten to grade 3 students and non-enrolling 

teacher-student ratios.8  Importantly, in 1998 the parties expressly agreed to continue all other terms 

of previous local agreements including class size and composition provisions not modified by the 

AIC.9  Also importantly, the parties subsequently agreed to amendments to the AIC, including the K-

3 language and non-enrolling ratios, partially to address BCPSEA’s concerns regarding flexibility 

and BCTF’s desire to have the language incorporated into the collective agreement.  In Decision #1, 

the trial judge found that the bulk of the 1998-2001 collective agreement provisions had been freely 

negotiated by the parties in the past, and other terms were negotiated through subsequent 

amendments.10  The trial judge noted that when the BCTF and BCPSEA renegotiated the K-3 

language in 2001, BCPSEA publicly praised the language for its increased flexibility.11  These key 

facts are ignored by the Respondent. 

6. The Respondent alleges that there had been “close to a decade of impasse” preceding the 

2002 legislation with respect to the inclusion of local terms in the provincial agreement.12  This again 

                                                           
4
 Decision #1, paras 48-187 (ALB at Tab B1), entitled “Contextual Background”, summarized in Decision #2, paras 

111-154 (ALB at Tab B3) and post-Decision #1 events in paras 155-328. 
5
 Respondent’s Memorandum of Argument, at paras 6-7 and 43. 

6
 Decision #2, supra note 4 at paras 111-3 & 640 (ALB at Tab B3). 

7
 The detailed factual findings of the trial judge were not overturned by the court below, except for two findings that 

are not relevant to the history of the dispute: Decision #2, supra note 4 (ALB at Tab B3). 
8
 Decision #1, supra note 4 at paras 99-101 (ALB at Tab B1). 

9
 Ibid at paras 106-107.  These terms had previously been included in the 1996 Provincial Collective Agreement.  

10
 Ibid at paras 106-119 and 201-204. 

11
 Ibid at para 206. 

12
 Respondent’s Memorandum of Argument, at para 17. 
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is inconsistent with the undisturbed findings of the trial judge in Decision #1.  While the parties had 

disagreed over this language, they had in fact negotiated most of these collective agreement 

provisions, often in ways which included the flexibility sought by BCPSEA.13  The Respondent also 

alleges that the class organization fund (later the Learning Improvement Fund, “LIF”) was “intended 

to ameliorate teacher workload...”14  This assertion is contrary to the position of the Respondent 

before the trial judge and the factual findings in Decision #2.15  

7. The Province asserts that the trial judge “erred in concluding that as a general rule the s. 2(d) 

inquiry is limited to the content of the impugned legislation and cannot consider external context.”16  

This is an unfair characterization. The trial judge engaged in a contextual analysis, but ruled that pre-

legislative consultations were not relevant where the Province was given 12 months to address years 

of unconstitutional legislation.  In this factual context, the trial judge found that pre-legislative 

consultations could not retroactively cure past constitutional violations, nor render them 

constitutional going forward.  Nevertheless, based on comments made by this Court in Health 

Services,17 the trial judge held that the pre-legislative consultations were relevant under the s. 1 

Charter analysis. 

8. The Respondent asserts that the Applicant is arguing for the first time that the “EIA was 

unconstitutional because it interfered with the right of teachers to engage in strike activity”.18  The 

Applicant does not argue that the Education Improvement Act was unconstitutional because it 

removed the right to strike.  It argues that the court below sanctioned a pre-legislative consultative 

process that permits governments to override significant collective agreement terms without 

providing employees access to their constitutionally protected collective bargaining rights.  After 

SFL and MPAO, this constitutional protection includes the right to strike and relative equality in 

bargaining power.19  On these fundamental issues, the Province provides no substantive response.  

9. The Respondent also objects to the Applicant raising the issue of public policy at the leave 

application stage.  This was a central issue in Decision #1 and was directly raised by the majority of 

                                                           
13

 Decision #1, supra note 4 at paras 129-130, 141-146, & 210 (ALB at Tab B1). 
14

 Respondent’s Memorandum of Argument, at para 23. 
15

 Decision #2, supra note 4 at paras 498-502 (ALB at Tab B3). 
16

 Respondent’s Memorandum of Argument, at para 1. 
17

 Health Services and Support – Facilities Subsector Bargaining Assn. v. British Columbia, 2007 SCC 27, [2007] 2 

S.C.R. 391 [Health Services] (Applicant’s Book of Authorities “ABA” at Tab 9). 
18

 Respondent’s Memorandum of Argument, at para 34.  See also paras 48-49. 
19

 Saskatchewan Federation of Labour v. Saskatchewan, 2015 SCC 4 (“SFL”) (ABA at Tab 16); Mounted Police 

Association of Ontario v. Canada (Attorney General), 2015 SCC 1, 380 D.L.R. (4
th

) 1 [MPAO] (ABA at Tab 11). 
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the Court of Appeal.  The court below found that one of the fundamental errors of the trial judge was 

that she “failed to appreciate certain distinctive features of public sector bargaining.”  The dissent 

disagreed with the majority on this point.20  

10. The court below held that public policy considerations were an important contextual factor at 

the s. 2(d) infringement stage but itself missed two important contextual factors.  First, the working 

conditions at issue, which also affect education policy, were traditionally bargained by the parties.  In 

fact, the Korbin Report as well as earlier government legislation were supportive of these workload 

issues being addressed in the collective agreement.21  Second, policy considerations underlie virtually 

all decisions made by governments in the area of labour relations, as stressed by the trial judge in 

Decision #1.22  The trial judge was alive to the policy issues but considered them under s. 1.  Since 

the Court of Appeal’s approach to public policy at the infringement stage is a fundamental shift in the 

law, scrutiny from this Court is required. 

11. Other contextual factors considered by the court below were: the parallel collective 

bargaining process; the Learning Improvement Fund (“LIF”); and the class size regulation.  The 

Court of Appeal notes the irrelevance of the collective bargaining process:  “Due to Bill 28, there 

was little the BCTF could achieve by discussing the Affected Topics with the BCPSEA at the 

collective bargaining table.”23  Despite this finding, the majority holds that it was one of the “five 

primary contextual factors bearing on the s. 2(d) infringement analysis.”24  LIF was not intended, 

even by the Province, to “provide a process to replace the collective bargaining rights taken away by 

the Bill 22 Duplicative Provisions” or to address teachers’ working conditions.25  In terms of the 

class size regulation, one representative from government characterized it as “serving a useful goal of 

driving a wedge between individual teachers and the BCTF.”26   

12. The Province takes issue with the Applicant and the trial judge describing the EIA as 

“duplicative” legislation.  This is a correct interpretation of the legislation.  The only substantive 

difference between the 2002 and the 2012 legislation was the delayed restoration of the ability to 

                                                           
20

 Court of Appeal Decision, supra note 1 at paras 294-5 (ALB at Tab B5). 
21

 Decision #1, supra note 4 at paras 76-7, 88, 99-119, 133 & 137 (ALB at Tab B1). 
22

 Ibid at paras 216-18. 
23

 Court of Appeal Decision, supra note 1 at para 40 (ALB at Tab B5).  See also Decision #2, supra note 4 at para 

140.   
24

 Court of Appeal Decision, supra note 1 at para 42 (ALB at Tab B5).   
25

 Decision #2, supra note 4 at paras 496- 501 (ALB at Tab B3).   
26

 Ibid at para 512.  Not surprisingly, the trial judge found that “the government bypassed bargaining by the 

introduction of this regulation”:  Ibid at para 513. 
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bargain about the workload issues.  Although the scope of bargaining was restored after 14 months, 

teachers had been deprived of the right to bargain those issues from 2002 to 2013.  Even when the 

ability to bargain was restored, teachers had to bargain from scratch because the workload provisions 

were permanently removed. 

13. If pre-legislative consultations are relevant there is confusion regarding the test to determine 

if they were conducted in good faith.  While this Court opened the door to using a labour relations 

approach, the Court of Appeal split on how to apply this approach.  The majority itself admitted that 

this area of the law has not been resolved by this Court, and is a “novel issue.”27  The implications of 

the majority’s interpretation, that courts should not examine substantive bargaining positions, are 

serious.  As the dissent states, “if the government were permitted to hold out all of its positions as 

‘final offers’ and ‘skip’ rounds of bargaining at its own whim through temporary prohibitions on 

collective bargaining, this would have the effect of making the act of associating essentially futile.”28  

Clarification on this important issue is required. 

14. The court below did not, as the Province states, do “no more than apply existing Supreme 

Court of Canada authority to the unique facts of this case.”29  Rather, it sanctioned the legitimacy of a 

consultation process that allows governments to avoid the collective bargaining process with 

impunity.  It allowed the Province, in the absence of exigent circumstances, to repress bargaining 

rights for over 11 years and permanently remove significant terms and conditions of employment.  

The decision below provides governments across Canada with a blue print on how to avoid their 

constitutional obligations.  For the reasons set out above, and those included in the Applicant’s 

Memorandum of Argument, the Applicant respectfully requests that this Court grant leave. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED.  

 

 ______________________________________ 

John Rogers, QC and Diane MacDonald 

Counsel for the Applicant    

 

September 3, 2015 

 

                                                           
27

 Court of Appeal Decision, supra note 1 at para 137 (ALB at Tab B5).   
28

 Ibid at para 298. 
29

 Respondent’s Memorandum of Argument, at para 69. 


