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I. Overview of Position and Statement of Facts 

1. Overview of Position 

Every individual suffering from physical/mental disability, including Substance 

Dependence, is equal before and under the law and has the constitutional right to the 

equal protection and equal benefit of the law without discrimination based on 

physical/mental disability. 1 

2 When adjudicating Mr. Ian Stewart's human rights complaint, in the context of 

stigmatized addiction-related disability (to "illicit" or "illegal" drugs) and workplace 

misconduct (testing positive on a drug test while at work), the Alberta Human Rights 

Tribunal (the "AHRT") interpreted and applied the Alberta Human Rights Act, ss 7(1), 

7(3) 2 ("AHRA") in a different-less protective-manner than the law has been 

consistently interpreted and applied to those suffering from other less-stigmatized 

physical and mental disabilities in the absence of workplace misconduct. 

3 The Supreme Court of Canada ("SCC") "favours a consistent interpretation of the various 

provincial human rights statutes unless a legislature intends otherwise."3 The SCC has 

mandated that "whatever form discrimination takes, the two-step analysis applicable to a 

complaint under [human rights legislation] does not change"4 and "the application of a 

given legal test must be based on the same elements and the same degree of proof in 

every case. This is necessary in order to maintain the uniformity, integrity and 

predictability of the law .... take the circumstances of each case, and in particular the 

ground of discrimination being alleged, into account ... although the nature of the 

evidence that is presented may vary from case to case, the 'legal test' does not change. 

What can vary are the circumstances that might make it possible to meet the requirements 

1 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, being Schedule 8 to the Canada Act 
1982 (U.K.), 1982, c 11, s 15(1) (Factum Part VII No.2) [the "Charter"]. 
2 Alberta Human Rights Act, RSA 2000, c A-25.5, ss 7(1), 7(3) (Factum Part VII No. 1) ["AHRA"]. Note that at 
the relevant times the legislation was named the Human Rights, Citizenship and Multiculturalism Act, RSA 2000, c. 
H-14, however, although the name changed effective October I, 2008 (O.C. 438/2009), there has been no 
substantive amendments to s. 7. 
3 Quebec (Commission des droits de Ia personne et des droits de Iajeunesse) v. Bombardier Inc. (Bombardier 
Aerospace Training Center), [2015] 2 S.C.R. 789, [2015] S.C.J. No. 39 (QL) (Appellant's Book of Authorities 
["ABA"] Tab 48 para 31] ["Bombardier"]. 
4 Ibid (ABA Tab 48 para 34). 
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of the various elements of the analysis, and the courts must adopt an approach that takes 

the context into account. "5 

4 The legal tests to demonstrate (prima facie) discrimination6 and to establish the defence 

of justification (bonafide occupational requirement; "BFOR")/ must be interpreted and 

applied consistently by Canada's tribunals and courts to those suffering from stigmatized 

physical/mental disabilities connected to workplace misconduct, as they are to all other 

disabled individuals for whom the law of human rights provides protection and benefit. 

The legal tests must be amenable to principled applications regardless of factual context 

(including culpable or non-culpable misconduct), and where the adjudicator has: 

jurisdiction restricted to human rights adjudication;8 concurrent jurisdiction over human 

rights and collective agreement adjudication of''just cause" discipline/dismissal ofthe 

employee for culpable misconduct;9 or, concurrent jurisdiction over human rights and 

employment contract adjudication of repudiatory breach by culpable misconduct (''just 

cause" for termination of the employment contract by the employer). 10 

5 Ibid (ABA Tab 48 para 69). 
6"[T]o demonstrate prima facie discrimination, complainants are required to show that they have a characteristic 
protected from discrimination under the Code; that they experienced an adverse impact with respect to the service 
[or employment]; and that the protected characteristic was a factor in the adverse impact": Moore v. British 
Columbia (Education), [2012] 3 S.C.R. 360, [2012] S.C.J. No. 61 (QL) (ABA Tab 39 para 33) ["Moore"]. See also 
Bombardier, supra note 3 (ABA Tab 48 para 63). 
7 

" ••• it must be demonstrated that it is impossible to accommodate individual employees sharing the characteristics 
of the claimant without imposing undue hardship upon the employer": British Columbia (Public Service Employee 
Relations Commission) v. British Columbia Government and Service Employees' Union, [1999] 3 S.C.R. 3, [1999] 
S.C.J. No. 46 (QL) (ABA Tab 6 para 54) ["Meiorin"]. 
8 The Alberta Human Rights Tribunal has no jurisdiction to consider culpable misconduct in the context of 
collective agreement or employment contractual 'just cause" disputes adjudication. 
9 Labour arbitrators' primary jurisdiction includes determination of issues of'just cause" for discipline, including 
dismissal, for culpable misconduct under a collective agreement into which the substantive provisions of the 
applicable human rights legislation are implied as a matter of law: Parry Sound (District) Social Services 
Administration Boardv. Ontario Public Service Employees Union, Local 324 (O.P.S.E.U.), [2003] 2 S.C.R. 157, 
[2003] S.C.J. No. 42 (QL) (ABA Tab 46 para 55) ["Parry Sound']. 
1° For example: in Saskatchewan, human rights complaints under The Saskatchewan Human Rights Code, S.S. 
1979, c. S-24, ss 12(l)(c.1), 29.6, 29.7 (Factum Part VII No.7), must be adjudicated by the Court of Queen's 
Bench for Saskatchewan (Saskatchewan has the Saskatchewan Human Rights Commission, but no adjudicative 
Tribunal). In Ontario human rights complaints under the Human Rights Code, R.S.O. 1990, c. H.19, ss 34, 46.1 
(Factum Part VII No.5), are adjudicated by the Human Rights Tribunal of Ontario, or by "a court" within a "civil 
proceeding" (i.e. wrongful employment termination contract action) that includes a claim for a "civil remedy" for 
infringement of a party's human rights. In Newfoundland human rights complaints under the Human Rights Act, 
2010, SNL 20 I 0, c H-13 .1, s 46 (Factum Part VII No. 4) are adjudicated by a "board of inquiry" or "before a 
court of summary jurisdiction" (Provincial Court of Newfoundland and Labrador). 
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5 Addressing culpable misconduct within the two-step legal analysis (discrimination and 

justification) results in an "uneasy fit" 11 that has warped the Moore/Bombardier and 

Meiorin tests in several outlier appellate-level decisions across multiple jurisdictions, 12 

including in this case where the AHRT, 13 the Court of Queen's Bench of Alberta14 

("ABQB"), and the majority of the Alberta Court of Appeal15 ("ABCA Majority") 

incorrectly interpreted and applied AHRA, ss 7(1) and 7(3). 

6 Mr. Bish's positions are: 

a. The correct standard of judicial review is "correctness." 

b. The Moore/Bombardier prima facie discrimination legal test must be based on the 

same elements and the same degree of proof in every case, applied in an 

objectively principled way; notwithstanding: the adjudicator, 16 the type of 

disability, 17 the form of discrimination, 18 the presence (or absence) of culpable 

misconduct, or whether the disability is "a factor" in the adverse impact directly 

or indirectly through a connective chain. In this case Mr. Stewart's off-duty 

consumption of an "illegal" drug was "connected" to a mental disability, 19 which 

was "connected" to the failure of a post-incident drug test administered pursuant 

to an employer policy, which was "connected" to an adverse impact (termination 

of employment "connected" to breach of the policy)-Mr. Stewart's disability 

11 Bish v Elk Valley Coal Corporation, 2012 AHRC 7 (CanLII)"] (Record of the Appellant ["ROA"] Vol I Tab 2 
at 43 para 153) ["Stewart AHRT']. 
12 Bellehumeur v. Windsor Factory Supply Ltd., 2015 ONCA 473, [2015] O.J. No. 3317 (QL), leave to appeal to 
SCC filed I 7 Sept 20 I 5, [20 I 5] S.C.C.A. No. 362 (QL) (ABA Tab 3A) ["Bellehumeur CA"]; British Columbia 
(Public Service Agency) v. British Columbia Government and Service Employees' Union, 2008 BCCA 357, [2008] 
B.C.J. No. 1760 (QL), leave to appeal to SCC refused, [2008] S.C.C.A. No. 460 (QL) (ABA Tab 5) ["Gooding"]; 
Menardv. Royal Bank ofCanada, 2013 FCA 273, [2013] F.C.J. No. 1304 (QL) (ABA Tab 38) ["Menard'']; Wright 
v. College and Assn. of Registered Nurses of Alberta (Appeals Committee}, 2012 ABCA 267, [2012] A.J. No. 943 
(QL), leave to appeal to SCC refused, [2012] S.C.C.A. No. 486 (QL) (ABA Tab 57) ["Wright"]. 
13 Stewart AHRT, supra note 1 I (ROA Vol I Tab 2 at 5-46). 
14 Stewart v. Elk Valley Coal Corp., 2013 ABQB 756, [2013] A.J. No. 1462 (QL) (ROA Vol I Tab 3 at 47-57) 
["Stewart ABQB"]. 
15 Stewart v. Elk Valley Coal Corporation, 2015 ABCA 225, [2015] A.J. No. 728 (QL) (ROA Vol I Tab 5 at 59-
106) ["Stewart ABCA"]. 
16 Human rights tribunal, grievance arbitrator, "other" administrative tribunal, or civil court. 
17 Physical or mental disability, more or less stigmatized. 
18 Direct discrimination, indirect (adverse effect/impact) discrimination, perceived discrimination, or 
systemic/systematic discrimination. 
19 Substance Dependence-cocaine. 
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was "a factor" in the termination ofhis employment. Mr. Bish showed a prima 

facie case of discrimination, which was not rebutted by the "Employer."20 

c. The Meiorin BFOR defence of justification legal test must be based on the same 

elements and the same degree of proof in every case, applied in an objectively 

principled way, in light of the entire factual context, including the presence (or 

absence) of culpable misconduct, denial, safety risks, and other judicially 

recognized factors in determining ifthe employer's accommodation efforts have 

become an "undue hardship." Culpable misconduct is one of the non

determinative factors considered at the third-step of the Meiorin test under undue 

hardship. The employer failed to show that maintaining Mr. Stewart's 

employment relationship, with conditions, would have amounted to an undue 

hardship-it failed to establish the defence of justification. 

2. Statement of Facts 

A. Background 

7 Summary: At 17:00 on his day off, Mr. Stewart smoked two "rocks" of crack cocaine 

with 6 other individuals present; he left the party to go home between 19:00 and 20:00?1 

The next morning he commenced a 12-hour shift at 06:30. At 17:30 Mr. Stewart's 

loader made contact with the mirror of an adjacent truck,22 and he was subjected to a 

post-incident drug test pursuant to the Employer's policy-the test was positive for 

cocaine. There is no evidence on the record that Mr. Stewart was intoxicatecf3by cocaine 

while working for the Employer, or that cocaine intoxication on his days off, twenty-four 

hours prior, caused the "incident" that triggered the drug test;24 although the Employer's 

20 The Respondent Elk Valley Coal Corporation, Cardinal River Operations (the "Employer") 
21 Transcript of25 October 2005 meeting, Exhibit 1.8 (ROA Vol III Tab 26 at 36). 
22 "[I]gnoring drugs, an accident ofthe nature ... that Ian Stewart was in would not result in dismissal as a stand
alone accident": Alberta Human Rights Tribunal Hearing Transcript, James Jones' evidence (ROA Vol II Tab 
18.E at 191). 
23 "Mr. Stewart likely was not under the direct influence of cocaine (from cocaine being in his blood and brain) at 
the time ofthe incident": Dr. Mace Beckson's report dated 30 June 2006, Exhibit 1.14 (ROA Vol III Tab 32 at 
100). 
24 Mr. Stewart would "never do drugs at work; never bring drugs into the workplace; [not] go to work intoxicated; 
only ... get high on days off; try to get a good night sleep the night before ... going back to ... workdays": Alberta 
Human Rights Tribunal Hearing Transcript, Dr. Beckson's evidence (ROA Vol II Tab 18.D at 103). "Mr. Stewart 
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medical expert "presumed" and "inferred" that Mr. Stewart's off-duty use of cocaine 

caused impairment (hang-over) that contributed to the "incident" that triggered the drug 

test.25 Mr. Stewart "didn't think [he] had a problem" with drugs, but after talking to a 

psychologist he told the Employer: "I do think I have a problem", he thought he was 

"addicted." 26 The Employer knew that Mr. Stewart was "drug dependent",27 and 

perceived him to be addicted,28 but terminated his employment, without making further 

inquiries of his medical status, or having Mr. Stewart individually assessed, placing 

"primary importance upon deterring similar behavior by other employees" and expressing 

"hope ... that [he would] find the personal resolve that is necessary to overcome an 

addiction."29 After his employment was terminated Mr. Stewart was diagnosed as 

suffering from Substance Dependence (cocaine) disability before and after the drug test 

and the termination of his employment. 30 

8 Mr. Stewart was an employee of the Employer from 16 September 1996 through 3 

November 2005. The Employer operates a coal mine. Mr. Stewart worked: operating a 

haul truck; operating a 170 ton truck; operating a 260 ton truck; as a wheel loader 

operator; and finally as a plant loader operator. The coal mine is a safety sensitive 

workplace, and Mr. Stewart's job was safety sensitive. Mr. Brent M. Bish was at all 

made a conscious decision to not use cocaine at the mine and not to come to work while feeling high on cocaine": ); 
Dr. Mace Beckson's report dated 28 July 2006, Exhibit I. I 5 (ROA Vol III Tab 33 at 130). 
25 The Employer's medical expert, Dr. Beckson, advocated for a legal "presumption" of impairment (while framing 
his advocacy "from a medical perspective") following a positive urine test, while admitting that "there are no valid 
and reliable field tests of impairment": Dr. Mace Beckson's report dated 30 June 2006, Exhibit 1.14 (ROA Vol III 
Tab 32 at 98). Dr. Beckson relied on his proffered "presumption" to opine "it is likely that Mr. Stewart had 
diminished vigilance and was impaired at the time of the incident, and that his impairment was related to his use of 
crack cocaine the previous evening [and also] likely [he] was at least partially sleep deprived" and it was 
"reasonable to infer that Mr. Stewart, on the day of the incident was likely suffering some measurable cognitive 
impairment ... ": (ROA Vol III Tab 32 at 100-101 ). Dr. Beckson "presumed" and "inferred" that "the accumulated 
neurotoxic effects of Mr. Stewart's cocaine abuse resulted in impairment of his attention, which in tum, in addition 
to other factors, substantially contributed to the accident that resulted in his termination": Dr. Mace Beckson's report 
dated 24 May 201 I, Exhibit 1.19 (ROA Vol lii Tab 37 at 161). 
26 Transcript of25 October 2005 meeting, Exhibit I .8 (ROA Vol III Tab 26 at 38). 
27 Alberta Human Rights Tribunal Hearing Transcript, James Jones' evidence (ROA Vol II Tab 18.E at 180-181). 
28 3 November 2005 Termination Letter, Exhibit I .9 (ROA Vol Vol III Tab 27 at 48). 
29 Ibid. 
30 See: Alberta Human Rights Tribunal Hearing Transcript, Dr. Els' evidence (ROA Vol II Tab 18.C at 55-56); Dr. 
Chari Els' "Independent Medical Examination" report dated 22 November 2010, Exhibit I. I 8 (ROA Vol III Tab 36 
at 157); Dr. Chari Els' report dated 20 June 201 I, Exhibit 2 (ROA Vol III Tab 38 at 180); Dr. Mace Beckson's 
report dated 28 July 2006, Exhibit I. 15 (ROA Vol III Tab 33 at 128); Dr. Mace Beckson's report dated 24 May 
201 I, Exhibit I.I9 (ROA Vol III Tab 37 at 161). 
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material times Vice President or President of the Union;31 Mr. Stewart was a member. 

The Union and the Employer were parties to a Collective Agreement32 that applied to Mr. 

Stewart. The Union and the predecessor employer to the Employer had jointly agreed to 

an "Alcohol and Drug Policy"/3 but the Employer unilaterally imposed the amended 

"Alcohol, Illegal Drugs & Medications Policy"34 (the "Policy"). Mr. Stewart and other 

employees attended a training session at which the Policy was reviewed and explained. 

He and the other employees signed a form acknowledging receipt and understanding of 

the Policy.35 

9 Approximately 11 hours into a 12-hour shift, Mr. Stewart was involved in a workplace 

incident while he was operating a loader; the loader he was operating contacted and broke 

the mirror on a stationary 170 ton truck36 (the "Mirror Incident"). Written statements 

were taken and an Investigation Report was generated.37 Pursuant to the Policy, the 

Employer considered Mr. Stewart's workplace incident as constituting a "Significant 

Event." The Policy reads, in part: "the Company as part of the investigation ofthe cause 

of the Significant Event may require the employee to undergo testing." Mr. Stewart's 

supervisor directed Mr. Stewart to undergo a urine test pursuant to the Policy.38 Mr. 

Stewart was suspended pending confirmation of the drug test, which showed positive for 

cocaine.39 

10 The Employer met with Mr. Stewart. During the meeting, Mr. Stewart admitted to use of 

crack cocaine on his days off, as well as to prior use of both crystal methamphetamine 

and marijuana, both of which he said he ceased using some months prior to the Mirror 

Incident. Mr. Stewart informed the Employer that prior to the Mirror Incident and the 

resulting positive drug test he "didn't think [he] had a problem" with drugs, but that after 

31 The United Mine Workers of America, Local 1656 (the "Union"). 
32 Collective Agreement Between Cardinal River Coals Ltd. and the United Mine Workers of America, Locall656 
Effective July 1, 2002 to June 30, 2007, Exhibit 1.3 (ROA Vol II Tab 21). 
33 23 October 2000 "Alcohol and Drug Policy", Exhibit 1.4 (ROA Vol III Tab 22). 
34 2 May 2005 "Alcohol, Illegal Drugs & Medications Policy", Exhibit 1.5 (ROA Vol III Tab 23) (the "Policy"). 
35 Statement of Agreed Facts, Exhibit I.I (ROA Vol III Tab 19 at 210). 
36 Ibid. The "Mirror Incident." 
37 Written Statements and Investigation Report, Exhibit 1.6 (ROA Vol III Tab 24). 
38 Statement of Agreed Facts, Exhibit 1.1 (ROA Vol III Tab 19 at 211). 
39 21 October 2005 Drug Test Results, Exhibit 1.7 (ROA Vol III Tab 25). 
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speaking with Psychologist Gary Last, he had come to realize: "I do think I have a 

problem." When asked if he thought he was addicted, Mr. Stewart answered "yes".40 

11 The Policy reads, in part: " ... seeking rehabilitative help for [a] dependency or 

addiction ... after a 'Significant Event' has occurred ... will not prevent an employee from 

being ... terminated. "41 "If an employee tests positive ... the Company will decide whether 

the employee will be terminated or continued in employment."42 Evidence of the 

Employer's witness confirmed that the purpose of"the illegal drug policy"43 was that 

"safety was paramount"44 and "safety has to be paramount at all times"45 to all other 

considerations, "to get employees ... who are using illegal drugs to stop using illegal drugs 

and remove that safety risk from the workplace. "46 In the Employer's application of the 

Policy, "[i]fthere is an accident" triggering a drug test that is failed, "safety" outweighs 

any duty of the Employer to "assist them in getting an assessment and treatment" and 

"deterring [other remaining] employees who have not come forward yet and who may be 

involved in future accidents from continuing to use drugs" becomes paramount; 

"certainty of consequences" means "now we're going to terminate you; because safety 

demands ... "47 

12 Before the Mirror Incident Mr. Stewart had never approached anyone in management or 

in the Union to say that he had a drug use problem or to seek rehabilitative assistance for 

such a problem. The medical evidence of both medical experts was that Mr. Stewart was 

diagnosed with Substance Dependence (cocaine),48 but that prior to the Mirror Incident 

and his later speaking to Psychologist Gary Last, Mr. Stewart had been in denial ofhis 

addiction disability.49 The Employer's expert witness testified: "Why would he ask for 

40 Statement of Agreed Facts, Exhibit 1.1 (ROA Vol III Tab 19 at 211); Exhibit 1.8 (ROA Vol III Tab 26 at 38). 
41 Policy, supra note 34 (ROA Vol III Tab 23 at 13) 
42 Ibid (ROA Vol III Tab 23 at 16) 
43 Alberta Human Rights Tribunal Hearing Transcript, (ROA Vol II Tab 18.E at 171). 
44 Ibid. 
45 Ibid. 
46 Ibid (ROA Vol II Tab 18.E at 166-167). 
47 Ibid (ROA Vol II Tab 18.E at 179-180). See also (ROA Vol II Tab 18.E at 184): "policy ... approach that we 
take ... is we're going to do everything we can to help you prior to a workplace accident. But if you don't stop before 
a workplace accident, our focus turns to [general] deterrence." 
48 Supra note 30. 
49 See: Alberta Human Rights Tribunal Hearing Transcript, Dr. Els' evidence (ROA Vol II Tab 18.C at 12-13, 16, 
25, 28, 31,37-38, 57, 68-69, 70-71, 87); Dr. Chari Els' report dated 20 June 2011, Exhibit 2 (ROA Vol III Tab 38 
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help to stop? ... he didn't identify as an addict who needed to stop. So he didn't ... want 

to stop, he didn't need to stop ... there is no reason to call";50 "he assessed himself as 

being ok to work as unimpaired";51 "he did not think that he was impaired."52 

13 The Employer terminated Mr. Stewart's employment by letter53 that acknowledges Mr. 

Stewart's employment was terminated because "you tested positive for cocaine after 

being involved in an accident ... and you revealed you use drugs extensively." "It is 

fundamental to safety ... that employees ... disclose their dependency on drugs ... before 

breaching the Policy ... in responding to a violation of the policy the Company will place 

primary importance upon deterring similar behavior by other employees and will 

terminate the employee ... " The letter also advised Mr. Stewart that the Employer was 

"hopeful that you will find the personal resolve that is necessary to overcome an 

addiction", and that "we are prepared to consider an application from you for new 

employment, 54 after a period of six months ... on conditions." 

14 Before the Employer terminated Mr. Stewart's employment, the Employer was aware 

that Mr. Stewart had expressed "I do think I have a problem" and he thought he was 

addicted, 55 and the Union had asserted that Mr. Stewart needed help and should be sent 

for assessment and treatment; however, because of the Policy, the Employer's decision 

was to terminate: "[t]he decision is ... termination, because what we want is for the next 

Ian Stewart to stop before the accident occurs, and seek that help before the accident 

occurs. "56 

at 181-183); Alberta Human Rights Tribunal Hearing Transcript, Dr. Beckson's evidence (ROA Vol II Tab 18.0 
at 121, 126-127, 130, 138); Dr. Mace Beckson's report dated 28 July 2006, Exhibit 1.15 (ROA Vol III Tab 33 at 
130-131). 
50 Alberta Human Rights Tribunal Hearing Transcript, Dr. Beckson's evidence (ROA Vol II Tab 18.0 at 126). 
51 Ibid (ROA Vol II Tab 18.0 at 130). 
52 Ibid (ROA Vol II Tab 18.0 at 138). 
53 3 November 2005 Termination Letter, Exhibit 1.9 (ROA Vol Vol III Tab 27 at 48). 
54 The employer would "consider" a rehiring for "new employment", not a reinstatement to employment without 
loss of seniority: Alberta Human Rights Tribunal Hearing Transcript, James Jones' evidence (ROA Vol II Tab 
18.E at 191). "Expected Date of Recall: Not Returning": Exhibit I. I 0-3 November 2005 Record of Employment 
(ROA Tab 28 at 49). 
55 Transcript of25 October 2005 meeting, Exhibit I .8 (ROA Vol III Tab 26 at 38). 
56 Alberta Human Rights Tribunal Hearing Transcript, James Jones' evidence (ROA Vol II Tab 18.E at 185-186). 
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15 At the request of the Employer's legal counsel, Dr. Mace Beckson reviewed records and 

produced a report dated 30 June 2006.57 Dr. Beckson independently examined Mr. 

Stewart on 12 July 2006, and produced a second report dated 28 July 2006.58 Dr. 

Beckson produced a third report dated 24 May 2011.59 Dr. Beckson produced a fourth 

report dated 1 July 2011.60 

16 On 1 November 2010, Mr. Stewart was independently assessed by Psychiatrist, Dr. Chari 

Els at the request of Mr. Bish's legal counsel, which assessment resulted in an 

"Independent Medical Examination" report dated 22 November 2010. 61 Dr. Chari Els 

produced a second report dated 20 June 2011.62 

B. The Alberta Human Rights Tribunal 

17 Mr. Bish was the Complainant on behalf of Mr. Stewart in the human rights complaint63 

to the Alberta Human Rights Commission, complaining that the Employer had 

discriminated against Mr. Stewart in the area of employment on the ground of disability 

in breach of the AHRA, s 7 (1 ), and that the discrimination could not be justified as a 

bonafide occupational requirement pursuant to AHRA, s 7(3). 

18 Mr. Bish' s human rights complaint on behalf of Ian Stewart was heard by the AHRT and 

a transcript of the AHRT hearing was taken.64 The AHRT released its decision65 

("Stewart AHRT') dismissing Mr. Bish's human rights complaint on behalf oflan 

Stewart. On the legal test to demonstrate (prima facie) discrimination the AHR T cited 

the correct legal test, 66 but was troubled by the "uneasy fit of drug addiction and drug 

57 Dr. Mace Beckson's report dated 30 June 2006, Exhibit 1.14 (ROA Vol III Tab 32). 
58 Dr. Mace Beckson's report dated 28 July 2006, Exhibit 1.15 (ROA Vol III Tab 33). 
59 Dr. Mace Beckson's report dated 24 May 201 I, Exhibit 1.19 (ROA Vol III Tab 37). 
60 Dr. Beckson's report dated 1 July 2011, Exhibit 3 (ROA Vol III Tab 39). 
61 Dr. Chari Els' "Independent Medical Examination" report dated 22 November 2010, Exhibit 1.18 (ROA Vol III 
Tab 36). 
62 Dr. Chari Els' report dated 20 June 2011, Exhibit 2 (ROA Vol III Tab 38). 
63 Human Rights Complaint Form, dated 7 November 2005, filed 10 November 2005 (ROA Vol I Tab 7). 
64 Alberta Human Rights Tribunal Hearing Transcript, (ROA Vol II Tab 18). 
65 Stewart AHRT, supra note 11 (ROA Vol I Tab 2 at 5-46) 
66 Ibid (ROA Vol I Tab 2 at 35 para 115), relying on several appellate-level decisions including Kemess Mines Ltd. 
v. International Union of Operating Engineers, Local115, 2006 BCCA 58, [2006] B.C.J. No. 263 (QL), leave to 
appeal to SCC refused, [2006] S.C.C.A. No. 140 (QL) (ABA Tab 29) ["Kemess"]. Note that the AHRT hearing and 
decision pre-dated both Moore, supra note 6 (ABA Tab 39) and Bombardier, supra note 3 (ABA Tab 48). 
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testing policies in the human rights arena."67 Member Chrumka acknowledged that 

"drug addiction is a disability and adverse treatment or termination of employees with 

drug addictions should attract human rights scrutiny" but "the procedural and substantive 

duties associated with the duty to accommodate to the point of undue hardship" required 

additional consideration of "unique challenges faced by employers addressing drug use in 

a safety sensitive workplace."68 The first two elements of the prima facie discrimination 

test are not at issue.69 On the third element of the prima facie discrimination test, the 

AHRT held "that Mr. Stewart was not fired because of his disability, but rather because 

of his failure to stop using drugs, failure to stop being impaired in the workplace and 

failing to disclose his drug use"/0 and that Mr. Stewart's addiction-related disability was 

not "causally linked, in [any] fashion" to the termination ofhis employment-"Mr. 

Stewart's disability was not a factor in the termination."71 The analysis was affected by 

Member Chrumka's consideration ofthe Employer's Policy "through its [application or] 

intent or effect" not being "arbitrary or perpetuating historical stereotypes ... or 

disadvantage suffered by drug addicts."72 Member Chrumka noted "that any distinction 

between termination due to disability, and termination due to failure to follow the Policy, 

may appear to be superficial given that the misconduct relied upon can be considered, in 

some circumstances, to be a symptom of the addiction or disability."73 

19 On the legal test to demonstrate the BFOR defence of justification the AHR T cited the 

correct legal test.74 Member Chrumka held "the termination of Mr. Stewart through the 

application of the Policy in this safety sensitive environment was reasonably necessary to 

provide a [general] deterrent effect to drug users and drug addicts, ultimately resulting in 

a safer workplace"75 and "offering an assessment without termination to Mr. Stewart as a 

consequence, given that Mr. Stewart was able to make conscious choices regarding his 

67 Ibid (ROA Vol I Tab 2 at 45 para 153). 
68 Ibid. 
69 Ibid (ROA Vol I Tab 2 at 36 para 118 ["Mr. Stewart had a drug addiction or dependence"], 45 para 154 [the 
Employer "terminated his employment in accordance with the Policy"]). 
70 Ibid (ROA Vol I Tab 2 at 36 para 120). 
71 Ibid (ROA Vol I Tab 2 at 36 paras 120-121, 37 paras 125-126). 
72 Ibid (ROA Vol I Tab 2 at 37 para 126). 
73 Ibid (ROA Vol I Tab 2 at 36 para 122). 
74 Ibid (ROA Vol I Tab 2 at 38 para 131), citing Meiorin, supra note 7 (ABA Tab 6 para 54). 
75 Ibid (ROA Vol I Tab 2 at 44 para 149). 
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drug use, would dilute the purpose of the Policy."76 Member Chrumka rejected the fact 

that Mr. Stewart was in denial of his addiction as being relevant to his not having self

reported his disability prior to the Mirror Incident under the Policy because "Mr. Stewart 

was able to make choices with regard to when and where he used drugs and had the 

capacity to come forward and disclose his drug use."77 Although Mr. Stewart had 

informed the Employer prior to the termination that he thought he was addicted to 

cocaine, Member Chrumka held that the Employer had neither a duty to inquire nor an 

obligation to have Mr. Stewart individually assessed.78 Member Chrumka held that the 

"ameliorative" provisions in the Policy, the offer of a chance of re-employment after 6 

months, and the offer to pay for post-termination addiction rehabilitation amounted to 

reasonable accommodation "to the point of undue hardship" and "to offer the opportunity 

for assessment to Mr. Stewart or replace the harsher and immediate effects of termination 

of employment with less serious consequences, the [general] deterrent effect of the Policy 

would be significantly lessened, and constitute an undue hardship."79 

C. The Court of Queen's Bench of Alberta 

20 The statutory appeal80 was heard in the Court of Queen's Bench of Alberta ("ABQB"), 

which released its judgment and reasons for decision in "Stewart ABQB. "81 On the legal 

test to demonstrate (prima facie) discrimination Justice Michalyshyn agreed with the 

AHRT "that no prima facie discrimination exists in this case."82 He saw no difference in 

Member Chrumka's application of the legal tests in the context of "drug-related 

disability" than their applications in the jurisprudence in other factual contexts. 83 

Michalyshyn J. agreed that Mr. Stewart's disability was not a factor (in fact or in law) in 

his termination.84 Michalyshyn J. wrote that McGil/,85 Honda,86 Gooding,87 and Wright88 

76 Ibid (ROA Vol I Tab 2 at 44 para 150). 
77 Ibid (ROA Vol I Tab 2 at 36 para 121; see also para 122, 44 para 150). 
78 Ibid (ROA Vol I Tab 2 at 44 paras 149-150). 
79 Ibid (ROA Vol I Tab 2 at 44-45 para 152). 
80 Alberta Human Rights Act, supra note 2, s 37(1) (Factum Part VII No. 1): "A party to a proceeding before a 
human rights tribunal may appeal an order ofthe tribunal to the Court of Queen's Bench by application ... " 
81 Stewart ABQB, supra note 14 (ROA Vol I Tab 3 at 47-57). 
82 Ibid (ROA Vol I Tab 3 at 47 para 1). 
83 Ibid (ROA Vol I Tab 3 at 51 paras 29-30). 
84 Ibid (ROA Vol I Tab 3 at 53 para 45). 
85 McGill University Health Centre (Montreal General Hospital) v. Syndical des employes de l'Hopital general de 
Montreal, [2007] I S.C.R. 161, [2007] S.C.J. No.4 (QL) (ABA Tab 37) ["McGilf']. 
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"support the proposition that the test for prima facie discrimination includes some 

consideration of whether adverse treatment was based on stereotypical or arbitrary 

assumptions"89 (relying on A90
), as well as risk to safety.91 

21 On the legal test to demonstrate the BFOR defence of justification Michalyshyn J. 

disagreed with Member Chrumka "that Stewart was reasonably accommodated"92 to the 

point of undue hardship, in part because employees with addiction disabilities who are in 

denial and thus unaware of their disabilities could not be expected to self-disclose an 

unknown disability in order to obtain protection from discipline (including termination) 

and "confidential and individualized assistance" as an accommodation of a disability.93 

D. The Alberta Court of Appeal 

22 Brent Bish on behalf of Ian Stewart appealed, and the Employer cross-appealed, to the 

Alberta Court of Appeal ("ABCA"), which ordered the Alberta Human Rights 

Commission (Tribunal) be "added as a Respondent to the appeal and cross appeal" and 

"permitted [it] to file a factum limited to the issue of standard of review."94 The ABCA 

released its judgment and reasons for decision in "Stewart ABCA",95 dismissing the 

appeal and allowing the cross-appeal. On the legal test to demonstrate (prima facie) 

discrimination the ABCA Majority96 noted that "the proper test for prima facie 

discrimination is hotly contested on appeal.'m The ABCA Majority found "arbitrariness 

or stereotypical reasoning to be relevant" considerations under the test,98 agreeing with 

the majority in Wrighr9 which as Michalyshyn J. pointed out: "In considering what is 

86 Honda Canada Inc. v. Keays, [2008] 2 S.C.R. 362, [2008] S.C.J. No. 40 (QL) (ABA Tab 26) ["Honda"]. 
87 Gooding, supra note 12 (ABA Tab 5). 
88 Wright, supra note 12 (ABA Tab 57). 
89 Stewart ABQB, supra note 14 (ROA Vol I Tab 3 at 52 para 38,54 paras 46-47). 
90 Quebec (Attorney General) v A, 2013 SCC 5, [2013] S.C.J. No.5 (QL), a Charters 15 decision. 
91 Stewart ABQB, supra note 14 (ROA Vol I Tab 3 at 54 paras 49-50). 
92 Ibid (ROA Vol I Tab 3 at 47 para 1). 
93 Ibid (ROA Vol I Tab 3 at 55-56 paras 57-63). 
94 Consent Order of the Court of Appeal of Alberta, filed 8 May 2014 (ROA Vol I Tab 14). 
95 Stewart ABCA, supra note 15 (ROA Vol I Tab 5 at 59-106). 
96 E.I. Picard and J. Watson JJA [the "ABCA Majority"]. 
97 Stewart ABCA, supra note 15 (ROA Vol I Tab 5 at 61 para 6). 
98 Ibid (ROA Vol I Tab 5 at 61 para 6, 83 para 67). 
99 Ibid (ROA Vol I Tab 5 at 72 para 36), citing Wright, supra note 12 (ABA Tab 57 paras 50-54). 
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'legally connected' the court in Wright referred to Gooding, 100 a case it referred to as 'one 

of the few ... that directly addresses this issue' ."101 The ABCA Majority wrote "the test 

in Moore clearly contemplates that the disability be a real [read "legal"] factor in the 

adverse impact and not just part of the necessary background."102 The ABCA Majority 

held that "the disability did not constitute a real factor in the adverse impact"103 and "the 

disability had nothing to do with the adverse impact" 104 and the "[d]isability was not a 

real factor in the enforcement of the Policy." 105 The ABCA Majority referred to obiter 

in Chiasson 106 to the effect that "there is risk to safety from mere use of drugs" 107 with 

approval. The ABCA Majority held "an employee with an addiction disability may be 

caught by the Policy, but so could people without any disability. The fact of disability or 

not is, at that stage, irrelevant as long as the material facts for the breach of the Policy are 

present. ... since the disability would have been addressed without discipline risk had the 

employee come forward under the Policy prior to an incident or failed drug test."108 

23 On the legal test to demonstrate the BFOR defence of justification the ABCA Majority 

reversed Michalyshyn J. 's decision and restored Member Chrumka's decision. The 

ABCA Majority held 

[The] Elk Valley Policy ... addressed bonafide occupational requirements and ... constituted relevant 
reasonable accommodation for persons who are said to have a disability in the nature of an addiction or 
dependency with a nexus to those requirements. . .. the objective of maintaining a safe working 
environment for all employees and the objective of deterring employees engaged in perilous work from 
(a) failing to address their addiction or dependency and (b) keeping those issues secret from the 
employer and co-workers are valid considerations in determining ... whether it would be "undue 
hardship" for the employer to accommodate in a manner which did not as effectively serve those 
objectives. 109 

100 Gooding, supra note 12 (ABA Tab 5). 
101 Stewart ABQB, supra note 14 (ROA Vol I Tab 3 at 52 at para 40), citing Wright, supra note 12 (ABA Tab 57 
para 63). 
102 Stewart ABCA, supra note 15 (ROA Vol I Tab 5 at 83 para 63). 
103 Ibid (ROA Vol I Tab 5 at 83 paras 64, 66); emphasis added. 
104 Ibid (ROA Vol I Tab 5 at 83 para 67). 
105 Ibid (ROA Vol I Tab 5 at 84 para 70); emphasis added. See also (ROA Vol I Tab 5 at 85-86 paras 72-73,75-
76). 
106 Alberta (Human Rights and Citizenship Commission) v Kellogg Brown & Root (Canada) Co., 2007 ABCA 426, 
[2007] A.J. No. 1460 (QL), leave to appeal to SCC refused, [2008] S.C.C.A. No. 96 (QL) (ABA Tab 1). 
["Chiasson"]. 
107 Stewart ABCA, supra note 15 (ROA Vol I Tab 5 at 84 para 69), paraphrasing Chiasson, ibid, (ABA Tab I para 
34): "KBR's policy ... perceives that persons who use drugs at all are a safety risk in an already dangerous 
workplace." 
108 Stewart ABCA, supra note 15 (ROA Vol I Tab 5 at 84 para 70). 
109 Ibid (ROA Vol I Tab 5 at 62 para 8). 
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The ABCA Majority rejected ~"denial' as a basis for excusing the [addicted] employee 

who needs accommodation from bringing that up to the employer as other [non-addicted] 

persons are expected to do." 110 

24 On the legal test to demonstrate (prima facie) discrimination Justice B.K. O'Ferrall, in 

dissent at the ABCA, would have allowed the appeal, holding that "both the Tribunal and 

the reviewing judge erred in finding that a prima facie case of discrimination had not 

been made out." 111 O'Ferrall JA cited the correct legal test from Moore, 112 and recognized 

the "dispute [as being] about the meaning of 'factor' in the third branch of the test": 113 

... appellant submits that to be a factor, the protected characteristic need only be part of the causal 
chain leading to the adverse impact ... 

... respondent...submits that to demonstrate the protected characteristic is a factor, a complainant must 
prove it is more likely than not that there is a connection between the adverse treatment received and 
"stereotypical assumptions" or "arbitrary impacts stemming from the applicable prohibited 
ground" ... 114 

O'Ferrall JA held that to be a factor, the protected characteristic need only be part of the 

connective chain leading to the adverse impact for several reasons, including: "it is 

consistent with the actual wording of the test in Moore"; 115 "concepts of arbitrariness and 

stereotypical behaviour arise from litigation under section 15 of the Charter116
" and is not 

the correct "paradigm" "[i]n the area of human rights law" "for assessing an employer's 

bone fides in an employment decision" "otherwise, in cases of adverse effect 

discrimination, it will be virtually impossible for the complainant to demonstrate arbitrary 

or stereotypical attitudes or consequences"; 117 "the weight of recent authority favours the 

more relaxed interpretation of 'factor' advocated by the appellant"; 118 "Wright, 119 [and] 

Gooding120 
• • • are distinguishable because they were decided before Moore, 121 and 

110 Ibid (ROA Vol I Tab 5 at 89 para 88); see also (ROA Vol I Tab 5 at 89 paras 87, 89). 
111 Ibid (ROA Vol I Tab 5 at 91 para 92, 97 para 116, 99 para 125). 
112 Ibid (ROA Vol I Tab 5 at 92 para 97), citing Moore, supra note 6 (ABA Tab 39 para 33). 
113 Ibid (ROA Vol I Tab 5 at 92 para 98). 
114 Ibid (ROA Vol I Tab 5 at 92 paras 99-100). 
115 Ibid(ROA Vol I Tab 5 at 93 para 101). 
116 Charter, supra note 1 (Factum Part VII No.2). 
117 Stewart ABCA, supra note 15 (ROA Vol I Tab 5 at 93-94 paras 102-103,96-97 paras 110-114). 
118 Ibid (ROA Vol I Tab 5 at 94 para 1 06). 
119 Wright, supra note 12 (ABA Tab 57). 
120 Gooding, supra note 12 (ABA Tab 5). 
121 Moore, supra note 6 (ABA Tab 39). 
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because both cases involved a second level of culpable behavior ... " 122 O'Ferrall JA held 

that Mr. Stewart's "addiction was not just a factor leading to his dismissal, it was the 

entire reason for it;" 123 "The Tribunal.. .failed to consider the [Employer's] motive of 

[general] deterrence in determining whether the complainant's addiction, or perceived 

addiction, was a factor in his dismissal. This was a fundamental error, on any standard of 

review, and one that was repeated by the appellate judge."124 

25 On the legal test to demonstrate the BFOR defence of justification O'Ferrall JA would 

have dismissed the cross-appeal, holding that "the Tribunal erred in finding the employer 

had accommodated the complainant to the point of undue hardship."125 O'Ferrall JA cited 

the correct legal test, 126 and determined "the only question [in dispute] is whether the 

employer has shown it is impossible to accommodate the complainant without imposing 

undue hardship."127 O'Ferrall JA rejected the proposition that it was "necessary to 

terminate [Mr. Stewart] as a matter of general deterrence, and that any other form of 

discipline, short of dismissal" would amount to an "undue hardship." 128 O'Ferrall JA 

held that Member Chrumka asked himself the wrong question by "putting the employer's 

need for deterrence in the forefront of its considerations" when "the ultimate focus is on 

the employee, and whether he or she can be accommodated" 129 without undue hardship. 

O'Ferrall JA held that "the employer's voluntary referral [self-report] program" under the 

Policy did not accommodate Mr. Stewart or others like him "because a drug-dependant 

employee might not necessarily know of his dependency prior to failing a. drug test. In 

fact, it appears the complainant was in such a state of denial."130 O'Ferrall JA held "the 

Tribunal erred in finding the need for [general] deterrence made conducting of an 

[individual] assessment unnecessary. An assessment is prescribed as a procedural duty in 

122 Stewart ABCA, supra note 15 (ROA Vol I Tab 5 at 95 para 109): "In this case, however, the complainant was 
performing his employment obligations. There was no second level of culpable behaviour alleged beyond the failure 
to pass a drug test and the alleged breach of the employer's drug and alcohol policy (Policy) with respect to drugs 
taken while off-duty." 
123 Ibid (ROA Vol I Tab 5 at 97 para 118); see also (ROA Vol I Tab 5 at 98-99 paras 120-121). 
124 Ibid (ROA Vol I Tab 5 at 99 para 123); see also (ROA Vol I Tab 5 at 99 paras 122, 124). 
125 Ibid (ROA Vol I Tab 5 at 91 para 92). 
126 Ibid (ROA Vol I Tab 5 at 100 para 128), citing Meiorin, supra note 7 (ABA Tab 6 para 54). 
127 Ibid (ROA Vol I Tab 5 at 100 para 129). 
128 Ibid (ROA Vol I Tab 5 at 101 para 131, 103 para 136). 
129 Ibid (ROA Vol I Tab 5 at 103 para 137). 
130 Ibid (ROA Vol I Tab 5 at 103-104 para 138). 
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Meiorin .. . " 131 O'Ferrall JA noted that Mr. Stewart "was frank with the employer about 

his drug use. [He] confessed to his addiction before discipline was imposed. The 

employer had reason, therefore, to conclude that the complainant had a significant 

problem with drugs before it imposed discipline. " 132 

II. Questions in Issue 

26 The Standard of Review is "Correctness". 

27 The Moore/Bombardier prima facie discrimination legal test must be based on the same 

elements and the same degree of proof in every case, applied in an objectively principled 

way; notwithstanding: the adjudicator, 133 the type of disability, 134 the form of 

discrimination, 135 the presence (or absence) of culpable misconduct, or whether the 

disability is "a factor" in the adverse impact directly or indirectly through a connective 

chain. 

28 The Meiorin BFOR defence of justification legal test must be based on the same elements 

and the same degree of proof in every case, applied in an objectively principled way, in 

light of the entire factual context, including the presence (or absence) of culpable 

misconduct, denial, safety risks, and other judicially recognized factors in determining if 

the employer's accommodation efforts have become an "undue hardship." 

III. Statement of Argument 

1. Introduction 

29 "The [SCC] assures uniformity, consistency and correctness in the articulation, 

development and interpretation of legal principles throughout the Canadian judicial 

system." 136 Two distinct lines of appellate-level cases have been developing in Canada-

131 Ibid (ROA Vol I Tab 5 at 103-104 paras 136-139). 
132 Ibid (ROA Vol I Tab 5 at 143 para 141). 
133 Human rights tribunal, grievance arbitrator, "other'' administrative tribunal, or civil court. 
134 Physical or mental disability, more or less stigmatized. 
135 Direct discrimination, indirect (adverse effect/impact) discrimination, perceived discrimination, or 
s~stemic/systematic discrimination. 
1 6 Supreme Court of Canada, "Role ofthe Court" (15 April2016), online: <http://www.scc-csc.calcourt-cour/role
eng.aspx>. 
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one line that applies the Moore/Bombardier137 and Meiorin 138 tests as the SCC has 

expressly set them out; and another line that sets out the tests but applies them in a very 

different way. The former line of cases generally arise in factual contexts wherein there 

are no elements of culpable misconduct; the latter line of cases arise in factual contexts 

wherein there are elements of culpable misconduct, particularly where the type of 

disability at issue is a drug or alcohol addiction. 

30 The SCC "favours a consistent interpretation of the various provincial human rights 

statutes unless a legislature intends otherwise."139 The SCC has mandated that "whatever 

form discrimination takes, the two-step analysis applicable to a complaint under [human 

rights legislation] does not change"140 and "the application of a given legal test must be 

based on the same elements and the same degree of proof in every case. This is necessary 

in order to maintain the uniformity, integrity and predictability of the law .... take the 

circumstances of each case, and in particular the ground of discrimination being alleged, 

into account ... although the nature of the evidence that is presented may vary from case 

to case, the 'legal test' does not change. What can vary are the circumstances that might 

make it possible to meet the requirements of the various elements of the analysis, and the 

courts must adopt an approach that takes the context into account." 141 

31 Mr. Bish submits: 

a. The correct standard of judicial review is "correctness." 

b. The Moore/Bombardier prima facie discrimination legal test must be based on the 

same elements and the same degree of proof in every case, applied in an 

objectively principled way; notwithstanding: the adjudicator, the type of 

disability, the form of discrimination, the presence (or absence) of culpable 

misconduct, or whether the disability is "a factor" in the adverse impact directly 

or indirectly through a connective chain. In this case Mr. Stewart's off-duty 

137 Moore, supra note 6 (ABA Tab 39); Bombardier, supra note 3 (ABA Tab 48). 
138 Meiorin, supra note 7 (ABA Tab 6). 
139 Bombardier, supra note 3 (ABA Tab 48 para 31). 
140 Ibid (ABA Tab 48 para 34). 
141 Ibid (ABA Tab 48 para 69). 
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consumption of an "illegal" drug was "connected" to a mental disability, which 

was "connected" to the failure of a post-incident drug test administered pursuant 

to an employer policy, which was "connected" to an adverse impact (termination 

of employment "connected" to breach of the policy)-Mr. Stewart's disability 

was "a factor" in the termination of his employment. Mr. Bish showed a prima 

facie case of discrimination, which was not rebutted by the Employer. 

c. The Meiorin BFOR defence of justification legal test must be based on the same 

elements and the same degree of proof in every case, applied in an objectively 

principled way, in light ofthe entire factual context, including the presence (or 

absence) of culpable misconduct, denial, safety risks, and other judicially 

recognized factors in determining if the employer's accommodation efforts have 

become an "undue hardship." Culpable misconduct is one of the non

determinative factors considered at the third-step of the Meiorin test under undue 

hardship. The employer failed to show that maintaining Mr. Stewart's 

employment relationship, with conditions, would have amounted to an undue 

hardship-it failed to establish the defence of justification. 

2. The Correct Standard of Judicial Review is "Correctness" 

32 "The role of the Court of Appeal was to determine whether the reviewing judge had 

chosen and applied the correct standard of review, and in the event [he] had not, to assess 

the administrative body's decision in light of the correct standard ofreview."142 

33 Both the ABCA Majority 143 and O'Ferrall JA144 (dissenting) correctly held that the 

standard of judicial review ofthe AHRT's decision is "correctness", but the ABCA 

Majority incorrectly applied the correctness standard. 

142 Dr. Q v. College of Physicians and Surgeons of British Columbia, [2003] 1 S.C.R. 226, [2003] S.C.J. No. 18 
(QL) (ABA Tab 20 para 43) ["Dr. Q"]. 
143 Stewart ABCA, supra note 15 (ROA Vol I Tab 5 at 76-81 paras 47-59). 
144 Ibid (ROA Vol I Tab 5 at 91 para 94). 
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34 Although the AHRT's decision is subject to a broad right of statutory appeal pursuant to 

AHRA s 37(1), 145 it is an "erroneous assumption ... that because the Act grants a right of 

appeal, the matter [can] be dealt with without recourse to the usual administrative law 

principles pertaining to standard ofreview." 146 Where "the statute provides a broad right 

of appeal and [the decision-maker] is no more expert than the courts on the issue in 

question [it] suggests a low degree of deference." 147 The administrative "standard of 

review analysis"148 "applies to judicial review, whether that review is by way of 

application to the court or statutory right of appeal."149 "Although the scope of a right to 

appeal and the absence of exclusive jurisdiction may sometimes affect the deference to be 

shown to decisions of a specialized administrative tribunal, this does not justify replacing 

the standards of review applicable to judicial review with the appellate standards."150 

35 The "standard of review analysis" involves two steps: 

... the process of judicial review involves two steps. First, courts ascertain whether the jurisprudence 
has already determined in a satisfactory manner the degree of defence to be accorded with regard to a 
particular category of question. Second, where. the first inquiry proves unfruitful, courts must proceed 
to an analysis of the factors making it possible to identifY the proper standard of review .... 

The analysis must be contextual. As mentioned above, it is dependent on the application of a number 
of relevant factors, including: (I) the presence or absence of a privative clause; (2) the purpose ofthe 
tribunal as determined by interpretation of enabling legislation; (3) the nature of the question at issue, 
and; (4) the expertise of the tribunal. .... 151 

36 sec jurisprudence has already determined in a satisfactory manner the degree of 

deference to be accorded with regard to human rights tribunals' "interpretation 

and ... application"152 of the "key part[s] of any human rights legislation in Canada 

145 Alberta Human Rights Act, supra note 2, s 37(1) (Factum Part VII No.1). 
146 Dr. Q supra note I42 (ABA Tab 20 para 20). 
147 Ibid (ABA Tab 20 para 36). See also Canada (Citizenship and Immigration) v. Khosa, [2009] I S.C.R. 339, 
[2009] S.C.J. No. I2 (QL) (ABA Tab 11 para 55) ["Khosa"]: "While privative clauses deter judicial intervention, 
a statutory right of appeal may be at ease with it, depending on its terms." 
148 Dunsmuir v. New Brunswick, [2008] I S.C.R. I90, [2008] S.C.J. No.9 (QL) (ABA Tab 21 para 63) 
["Dunsmuir"]. 
149 Law Society of New Brunswick v. Ryan, [2003] I S.C.R. 247, [2003] S.C.J. No. I7 (QL) (ABA Tab 31 para 21) 
["Ryan"]. 
150 Mouvement lai"que quebecois v. Saguenay (City), [2015] 2 S.C.R. 3, [20I5] S.C.J. No. 16 (QL) (ABA Tab 40 
para 43) ["Saguenay"]. 
151 Dunsmuir, supra note 148 (ABA Tab 21 paras 62, 64). 
152 Canada (Canadian Human Rights Commission) v. Canada (Attorney General), [20II] 3 S.C.R. 47I, [20II] 
S.C.J. No. 53 (QL) (ABA Tab 10 paras 24, 25) ["Mowat"]; emphasis added. "To avoid judicial review, the 
Commission would have to identifY, interpret, and apply correctly the relevant constitutional and federal rules and 
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consist[ing] of principles and rules designed to combat discrimination,"153 which are 

"general questions of law that are both of central importance to the legal system as a 

whole and outside the adjudicator's specialized area of expertise"; 154 that standard of 

judicial review being "correctness."155 The nature of these key questions oflaw is to be 

distinguished from "issues like questions of proof and procedure or the remedial authority 

of human rights tribunals or commissions,"156 such as were considered in Mowat, 157 

Halifax, 158 Whatcott, 159 and Saguenay160
, which attract the "reasonableness" standard of 

judicial review. 161 

37 ABCA jurisprudence has already determined in a satisfactory manner the degree of 

deference to be accorded with regard to the AHRT's interpretation and application of the 

key parts of the AHRA consisting of principles and rules designed to combat 

discrimination; namely, AHRA s 7(1) (discrimination) and 7(3) (defence of justification, 

including accommodation to the point of undue hardship); that standard of judicial review 

being "correctness."162 

judicial precedents": Paul v. British Columbia (Forest Appeals Commission), [2003] 2 S.C.R. 585, [2003] S.C.J. No. 
34 (QL) (ABA Tab 47 para 31) ["Pauf']; emphasis added. 
153 Ibid, Mowat (ABA Tab 10 para 22). In Saguenay, supra note 150 (ABA Tab 40 para 49): "the scope of the 
state's duty of religious neutrality that flows from the freedom of conscience and religion." 
154 Mowat, supra note 152 (ABA Tab 10 paras 24, 25). 
155 Ibid. 
156 Ibid (ABA Tab 10 para 22). 
157 Ibid Whether the Canadian Human Rights Tribunal had the power under the Canadian Human Rights Act, RSC 
I985, c H-6, to award costs as a remedy. 
158 Halifax (Regional Municipality) v. Nova Scotia (Human Rights Commission), 20 I2 SCC I 0, [20 I2] S.C.J. No. I 0 
(QL) (ABA Tab 22 para 17) ["Halifax"]: "a discretionary decision that an inquiry was warranted in all ofthe 
circumstances." 
159 Saskatchewan (Human Rights Commission) v. Whatcott, [2013] I S.C.R. 467, [20I3] S.C.J. No. II (QL) (ABA 
Tab 50 para 168) ["Whatcott"]. Saskatchewan Human Rights Tribunal's interpretation of Saskatchewan Human 
Rights Code, s I4 "hate speech" provision and "applying it to the facts before it", with similar language (at the time) 
in only the Canadian Human Rights Act (s 13(1) repealed June 26, 2014). Presently in Canada only Alberta's (s. 
3(l)(b)), British Columbia's (s.7), Northwest Territories (s 13), and Saskatchewan's (s 14) human rights legislation 
prohibit "publications" likely to effect "hatred." Further, in Whatcott the SCC set out the (revised) correct common 
law definition of"hatred" against which to review the Tribunal's decision (ABA Tab 50 paras 20-60, 165). 
160 Saguenay, supra note 150 (ABA Tab 40 para 50): "the [factual] question whether the prayer was religious in 
nature, the extent to which the prayer interfered with the complainant's freedom and the detennination of whether it 
was discriminatory [and] the qualification ofthe experts and the assessment of the probative value of their 
testimony, which concerned the assessment of the evidence." 
161 Ibid (ABA Tab 40 para 50); Mowat, supra note 152 (ABA Tab 10 para 27). 
162 Stewart ABCA, supra note 15 (ROA Vol I Tab 5 at 76-81 paras 47-59 [Majority], at 91 para 94 (Dissent)); 
Lundv. Boissoin, 20I2 ABCA 300, [2012] A.J. No. 1036 (QL) (ABA Tab 34 para 36) ["Lund'']; Lockerbie & Hole 
Industrial Inc. v. Alberta (Human Rights and Citizenship Commission, Director), 2011 ABCA 3, [2011] A.J. No.2 
(QL) (ABA Tab 33 para 8) ["Luka"]; Walsh v. Mobil Oil Canada, 2008 ABCA 268, [2008] A.J. No. 830 (QL) 
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38 If the first step of the Dunsmuir test had proved unfruitful (which is denied), analyses of 

the factors making it possible to identify the proper standard of review lead to the 

correctness standard. On "the presence or absence of a privative clause", AHRA s 37(1) 

grants an unlimited right of appeal. The nature of the questions at issue, are the 

interpretation and application of AHRA ss 7(1), 7(3)-general questions of law that are 

both of central importance to the legal system as a whole and outside the AHRT's 

exclusive area of expertise. On the expertise of the tribunal, "the members of human 

rights tribunals in Alberta are not full-time human rights adjudicators, but are lawyers in 

private practice appointed on an ad hoc basis, so that we are not dealing with a 

specialized board which has acquired an expertise in this area." 163 

39 The purpose of the AHRT as determined by interpretation of enabling legislation and 

jurisprudence is to interpret and apply the AHRA, including key parts of the AHRA 

consisting of principles and rules designed to combat discrimination. In Alberta, as 

between the AHRT and the ABQB, 164 the AHRT enjoys exclusive jurisdiction over 

complaints alleging breach of the AHRA's substantive terms 165 because there is no 

common law "tort of discrimination", 166 and unlike in Ontario, Saskatchewan, 

Newfoundland 167 and Quebec, 168 the AHRA does not empower the civil courts to 

adjudicate human rights disputes at first instance. In those Canadian jurisdictions whose 

legislatures have vested jurisdiction in the courts over human rights adjudication, the 

following is analogous: 

(ABA Tab 54 paras 53-55) ["Walsh"]. See also Lethbridge Regional Police Service v. Lethbridge Police Assn., 
2013 ABCA 47, [2013] A.J. No. 97 (QL), leave to appeal to SCC refused, [2013] S.C.C.A. No. 159 (QL) (ABA 
Tab 32 para 28) ["Lethbridge Police"] (correctness standard of judicial review of grievance arbitrator's 
interpretation and application of human rights legislation). 
163 Ibid, Lund (ABA Tab 34 para 37). 
164 And as between the AHRT and the Provincial Court of Alberta. 
165 Hamilton v. Rocky View School Division No. 41, 2009 ABQB 225, [2009] A.J. No. 449 (QL) (ABA Tab 23 
paras 23-24)., affirmed, 2010 ABCA 217, [2010] A.J. No. 748 (QL), leave to appeal to SCC refused, [2011] 
S.C.C.A. No. 104 (QL) ["Hamilton"]. 
166 Honda, supra note 86 (ABA Tab 26 para 65), citing Seneca College of Applied Arts and Technology v. 
Bhadauria, [1981] 2 S.C.R. 181, [1981] S.C.J. No. 76 (QL) ["Bhadauria"]. 
167 See supra note 1 0. 
168 In Quebec "the Tribunal does not have exclusive jurisdiction in discrimination cases and ... a complainant can 
also tum to the ordinary courts": Saguenay, supra note 150 (ABA Tab 40 para 43). Charter of human rights and 
freedoms, CQLR, c. C-12, s 80 (Factum Part VII No.3). 
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Because of the unusual statutory scheme under which the Board and the court may each have to 
consider the same legal question at first instance, it must be inferred that the legislative intent was not 
to recognize superior expertise of the Board relative to the court with respect to such legal questions. 
This concurrent jurisdiction of the Board and the court at first instance in interpreting the Copyright 
Act rebuts the presumption of reasonableness review of the Board's decisions on questions of law 
under its home statute. 169 

40 However, like in the rest of Canada, the AHRT and labour arbitrators in Alberta share 

concurrent jurisdiction over adjudication of alleged breaches of the substantive provisions 

of the AHRA. 17° Further, as discussed in Part III.3.A below, there are a plethora of 

courts and administrative tribunals across Canada that must interpret and apply the "key 

part[s] of ... human rights legislation ... consist[ing] of principles and rules designed to 

combat discrimination," 171 and the sec "favours a consistent interpretation of the various 

provincial human rights statutes unless a legislature intends otherwise." 172 

41 Constitutional questions are reviewed on the correctness standard. 173 Human rights 

legislation is "quasi-constitutional", 174 and the interpretation and application of their 

"key'' provisions "designed to combat discrimination" should also be reviewed on the 

correctness standard. The standard of judicial review of the AHRT's interpretation and 

application of AHRA ss 7(1) and 7(3) is correctness. 

42 In the alternative, ifthe standard of judicial review ofthe AHRT's interpretation and 

application of AHRA ss 7(1) and 7(3) and interpretative jurisprudence to the facts of this 

case is "reasonableness", Stewart AHRT175 is unreasonable. "[I]n order for a decision to 

be reasonable, [the decision-maker] must .rumlY the correct legal tests to the issues before 

169 Rogers Communications Inc. v. Society ofComposers, Authors and Music Publishers ofCanada, [20I2] 2 S.C.R. 
283, [20I2] S.C.J. No. 35 (QL) (ABA Tab 49 para 15) ["Rogers"]. See also Canadian Broadcasting Corp. v. 
SODRAC 2003 Inc., [2015] 3 S.C.R. 6I5, [2015] S.C.J. No. 57 (QL) (ABA Tab 13 para 35) ["SODRAC"]. 
170 Parry Sound, supra note 9 (ABA Tab 46 para 1): "a grievance arbitrator has the power and responsibility to 
enforce the substantive rights and obligations ofhuman rights ... statutes as ifthey were part ofthe collective 
agreement." 
171 Mowat, supra note I 52 (ABA Tab 10 para 22). 
172 Bombardier, supra note 3 (ABA Tab 48 para 31). 
173 Whatcott, supra note I 59 (ABA Tab SO para 61). 
174 McCormick v. Fasken Martineau DuMoulin LLP, [20I4] 2 S.C.R. 108, [20I4] S.C.J. No. 39 (QL) (ABA Tab 36 
para 17) ["McCormick"]; Canada (House ofCommons) v. Vaid, [2005] I S.C.R. 667, [2005] S.C.J. No. 28 (QL) 
(ABA Tab 12 para 81) ["Vaid'']. 
175 Stewart AHRT, supra note II (ROA Vol I Tab 2). 
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him." 176 In this case, the AHRT incorrectly interpreted and applied AHRA, ss 7(1), 7(3) 

and interpretative jurisprudence in the factual context including addiction-related 

disability and culpable misconduct in a different-less protective-manner than the law 

has been consistently interpreted and applied to those suffering from other less

stigmatized physical and mental disabilities in the absence of workplace misconduct. 

3. The Moore/Bombardier prima facie discrimination legal test must be 
based on the same elements and the same degree of proof in every case, 
applied in an objectively principled way; notwithstanding: the 
adjudicator, the type of disability, the form of discrimination, the 
presence (or absence) of culpable misconduct, or whether the disability 
is "a factor" in the adverse impact directly or indirectly through a 
connective chain. 

A. The Adjudicator (Jurisdiction) 

43 There are numerous courts and tribunals across Canada and within Alberta that have 

jurisdiction to hear and decide human rights (discrimination) matters. Human rights 

tribunals have primary jurisdiction to adjudicate human rights complaints under their 

respective enabling legislation, but their jurisdiction is limited in that they have no 

jurisdiction to adjudicate contractual (employment law) or disciplinary (labour law) 

disputes that may arise out of the same factual context (i.e. "just cause" 

discipline/dismissal for culpable misconduct). 

44 As a matter of law, labour arbitrators across Canada share concurrent jurisdiction with 

human rights tribunals to adjudicate claims of discrimination because "a grievance 

arbitrator has the power and responsibility to enforce the substantive rights and 

obligations of human rights ... statutes as ifthey were part ofthe collective 

176 Nemeth v. Canada (Justice), [2010] 3 S.C.R. 281, [2010] S.C.J. No. 56 (QL) (ABA Tab 41 para 10) ["Nemeth"], 
citing Lake v. Canada (Minister of Justice), [2008] 1 S.C.R. 761, [2008] S.C.J. No. 23 (QL) (ABA Tab 30 para 41) 
["Lake"]. See also: Hryniak v. Mauldin, [2014] 1 S.C.R. 87, [2014] S.C.J. No.7 (QL) (ABA Tab 27 para 84) 
["Hryniak"]: "where the ... judge applies an incorrect principle of law, or errs with regard to a purely legal question, 
such as the elements that must be proved for the plaintiff to make out her cause of action, the decision wiii be 
reviewed on a correctness standard"; citing Housen v. Nikolaisen, [2002] 2 S.C.R. 235, [2002] S.C.J. No. 31 (QL) 
(ABA Tab 25 para 36) ["Housen'']: "Where ... an error ... can be attributed to the application of an incorrect 
standard, a failure to consider a required element of a legal test, or similar error in principle, such an error can be 
characterized as an error of law, subject to a standard of correctness." 
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agreement." 177 However, unlike human rights tribunals, grievance arbitrators' primary 

jurisdiction is to adjudicate alleged breaches ofthe collective agreement (ie "just cause" 

discipline/dismissal for culpable misconduct, if any) arising out of the same factual 

context. Grievance arbitrators have the jurisdiction to consider both statutory 

discrimination and culpable misconduct under the collective agreement, and some have 

followed the "hybrid"178 approach to address both aspects of the dispute. 

45 In Saskatchewan, the civil court has exclusive jurisdiction to adjudicate discrimination 

claims at first instance under the human rights legislation, while in Ontario, 

Newfoundland 179 and Quebec, 180 the courts share concurrent first instance jurisdiction 

with the applicable administrative tribunal. In those provinces the courts have the 

jurisdiction to adjudicate both claims of discrimination and alleged breaches of 

employment contracts arising out of the same factual context; but the tribunals have no 

jurisdiction to adjudicate contractual (employment law; culpable conduct) disputes. In 

provinces like Alberta, the civil courts have no jurisdiction over discrimination claims 181 

and the human rights tribunals have no jurisdiction over contractual disputes, arising out 

ofthe same factual context. This bifurcation of jurisdiction has contributed to the 

"uneasy fit" 182 that has warped the Moore/Bombardier and Meiorin tests in several outlier 

appellate-level decisions addressing culpable misconduct within the two-step human 

rights legal analysis (discrimination and justification). Where do human rights tribunals 

fit just cause (culpable misconduct) into their statutory analyses, and where do courts fit 

discrimination (non-culpable conduct) into their contractual analyses? 

177 Parry Sound, supra note 9 (ABA Tab 46 para 1). 
178 See eg Health Employers Assn. of British Columbia v British Columbia Nurses' Union, 2006 BCCA 57, [2006] 
B.C.J. No. 262 (QL), leave to appeal to SCC refused, [2006] S.C.C.A. No. 139 (QL) (ABA Tab 24) ["BCNU']; 
Kemess, supra note 66 (ABA Tab 29 para 21): "In such hybrid cases, an arbitrator must consider both the usual just 
cause for dismissal analysis in relation to the culpable conduct, and a human rights analysis in relation to the non
culpable conduct." 
179 Supra note 10. 
180 Supra note I68. 
181 "The Plaintiff is precluded from pursuing a common law remedy where Human Rights legislation contains a 
comprehensive enforcement scheme": Martin v. General Teamsters, Local Union No. 362, 20I I ABQB 4I2, [20I I] 
A.J. No. 728 (QL) (ABA Tab 35 para 23) ["Martin"]. 
182 Stewart AHRT, supra note I I (ROA Vol I Tab 2 at 43 para 153). 
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46 In addition to the above courts and tribunals that have full jurisdiction to interpret and 

apply human rights legislation, some tribunals peripherally apply "human rights 

principles with[in their] unique statutory mandate [such as the Canadian Transportation 

Agency's] mandate to address undue obstacles to the mobility of persons with 

disabilities."183 [T]he Agency [has an] obligation to interpret and apply the Canada 

Transportation Act in a manner consistent with the purpose and provisions of human 

rights legislation."184 "Since Tranchemontagne, 185 tribunals other than human rights 

commissions have[,] absent legislative intent to the contrary, ... concurrentjurisdiction to 

apply human rights legislation."186 Once these "other" tribunals make decisions touching 

on discrimination in the context oftheir statutory mandates, "the doctrines of issue 

estoppel, collateral attack, or abuse ofprocess"187 or a "statutory reflection"188 of them, 

will deprive an individual of having her discrimination complaint fully adjudicated by the 

human rights tribunal or court. "[H]uman rights legislation has a unique quasi

constitutional nature, and ... it is to be given a large, purposive and liberal 

interpretation"; 189 it must provide "equal protection and equal benefit of the law" to 

individuals regardless of where those rights are adjudicated. The Moore/Bombardier test 

can and must be based on the same legal elements applied in an objectively principled 

way, notwithstanding the adjudicator or its scope of jurisdiction. 

B. The type of disability 

47 Individuals suffering from substance-dependence, bi-polar disorder, and other more 

stigmatized mental disabilities are entitled to "equal protection and equal benefit ofthe 

183 Council ofCanadians with Disabilities v. Via Rail Canada Inc., [2007] I S.C.R. 650, [2007] S.C.J. No. 15 (QL) 
(ABA Tab 19 paras 8, 14) ["Via Raif']. 
184 Ibid (ABA Tab 19 para 117); emphasis added. 
185 Tranchemontagne v. Ontario (Director, Disability Support Program), 2006 SCC 14, [2006] S.C.J. No. 14 (QL) 
(ABA Tab 43) ["Tranchemontagne"]. 
186 British Columbia (Workers' Compensation Board) v. Figliola, [2011] 3 S.C.R. 422, [2011] S.C.J. No. 52 (QL) 
(ABA Tab 8 para 21) ["Figliola"]. Manitoba is the only jurisdiction in Canada that grants exclusive jurisdiction to 
the administrative "adjudicator": The Human Rights Code, C.C.S.M. c. H175, s 42 (Factum Part VII No.6). Yet in 
most Canadian jurisdictions other tribunals have concurrent jurisdiction with human rights tribunals while the civil 
courts do not. 
187 Figliola, Ibid, (ABA Tab 8 para 24). 
188 Ibid (ABA Tab 8 para 25). 
189 Canada (Attorney General) v. Mossop, [1993] 1 S.C.R. 554, [1993] S.C.J. No. 20 (QL) (ABA Tab 9 p. 611) 
["Mossop"]. 
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law" in relation to their human rights. The legal test to determine discrimination must be 

interpreted and applied to them in the same manner as it is to others with less stigmatized 

physical and mental disabilities that benefit from, and are protected under, human rights 

legislation. 

48 "[T]o demonstrate prima facie discrimination, complainants are required to show that 

they have a characteristic protected from discrimination under the Code; that they 

experienced an adverse impact with respect to the service; and that the protected 

characteristic was a factor in the adverse impact."190 This test in the area of"service" is 

the same test in relation to the test in the area of"employment": "to establish a prima 

facie case of discrimination, an employee must establish that he or she had (or was 

perceived to have) a disability, that he or she received adverse treatment, and that his or 

her disability was a factor in the adverse treatment."191 This test has been applied by 

appellate courts in multiple jurisdictions to various disabilities, 192 including addictions, 193 

in a principled, objectively understandable way. In the Kemess addiction-related case, 

the BCCA rejected "the employer's argument that in order to establish prima facie 

discrimination a claimant must show that it is impossible for him to comply with the 

standard", 194 the very argument that the ABCA Majority in this case accepted. 

190 Moore, supra note 6 (ABA Tab 39 para 33); emphasis added. 
191 BCNU, supra note 178 (ABA Tab 24 para 38). 
192 Communications, Energy and Paperworkers' Union ofCanada, Local789 v. Domtar Inc., 2009 BCCA 52, 
[2009] B.C.J. No. 202 (QL) (ABA Tab 18 paras 29, 36) ["Domtar"] (disabled employees on long-term disability); 
Coast Mountain Bus Company Ltd v. National Automobile, Aerospace, Transportation and General Workers of 
Canada (CAW-Canada), Locall/1, 2010 BCCA 447, [2010] B.C.J. No. 1998 (QL) (ABA Tab 17 at para 59) 
["Coast Mountain"] (attendance management of disabled employees); Boehringer lngelheim (Canada) Ltd v. Kerr, 
2011 BCCA 266, [2011] B.C.J. No. 1046 (QL) (ABA Tab 4 paras 15, 29) ["Boehringer"] (visual disability); West 
Fraser Mills Ltd (Skeena Sawmill Division) v. United Steelworkers of America, Local/-1937, 2012 BCCA 50, 
[2012] B.C.J. No. 190 (QL) (ABA Tab 56 para 33) ["West Fraser"] (excessive non-culpable absenteeism); Walton 
Enterprises (c.o.b. Midas Auto Services Experts) v Lombardi, 2013 ONSC 4218, [2013] O.J. No. 3306 (QL) (ABA 
Tab 55 para 28) ["Walton Enterprises"] (depression and perceived obesity); Telecommunications Workers Union v. 
Telus Communications Inc., 2014 ABCA 154, [2014] A.J. No. 467 (QL) (ABA Tab 51 para 28) ["Telus"] 
(Asperger's Syndrome); Nova Scotia Liquor Corp. v. Nova Scotia (Board of Inquiry), 2016 NSCA 28, [20 16] N.S.J. 
No. 143 (QL) (ABA Tab 42 paras 48-49) ["Nova Scotia Liquor"] (anxiety). 
193 BCNU, supra note 178 (ABA Tab 24 para 38) (addict stealing "wastage drugs" from employer); Kemess, supra 
note 66 (ABA Tab 29 para 30) (addict smoking marijuana in his room at the mine site). BCNU and Kemess were 
both reviews of labour arbitration decisions where the "hybrid" approach was applied; in BCNUthe employee's 
termination was upheld (employer had accommodated to "undue hardship"), while in Kemess it was not (employer 
had not reached point of"undue hardship") BCNU and Kemess were both pre-McGill decisions. 
194 Kemess, supra note 66 (ABA Tab 29 para 30). 
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49 However, following the minority reasons in McGill, 195 the discrimination test has been 

applied in different, less protective ways, to individuals whose disabilities are more 

stigmatized and in contexts where varying degrees of culpable misconduct is extant. 196 In 

Gooding, 197 Wright198 and Stewart ABCA 199 the dissenting Justices would have applied 

the Kemess test as it was applied pre-McGill-minority to addictions, and post-McGill

minority in other contexts. 

50 The Moore/Bombardier test can and must be based on the same legal elements applied in 

an objectively principled way, notwithstanding the type of disability. 

C. The form of discrimination 

51 Discrimination may be of at least four different forms: "direct" (intentional);200 

discrimination based on "perceived" characteristics (intentional);201 "indirect" or 

"adverse effect" or "adverse impact" (unintentional);202 and "systemic" or 

"systematic". 203 

195 McGill, supra note 85 (ABA Tab 37 paras 40-65) ["McGill-minority"]. 
196 Gooding, supra note 12 (ABA Tab 5) (alcoholic stealing alcohol from employer); Wright, supra note 12 (ABA 
Tab 57) (addicts stealing narcotics from employer); Menard, supra note 12 (ABA Tab 38) (gambling addict with 
ADHD stealing $40,000 from employer); Stewart ABCA, supra note 15 (ROA Vol I Tab 5 at 59-106) (addict 
testing positive on post-incident drug test); Bellehumeur CA, supra note 12 (ABA Tab 3A) (severely depressed and 
bipolar employee uttering threats). 
197 Gooding, supra note 12 (ABA Tab 5 para 52), Kirkpatrick JA dissenting. 
198 Wright, supra note 12 (ABA Tab 57 para 121), Berger JA dissenting. 
199 Stewart ABCA, supra note 15 (ROA Vol I Tab 5 at 96-99 paras 111-125), O'Ferrall JA dissenting. 
200 "Direct discrimination occurs in [employment] where an employer adopts a practice or rule which on its face 
discriminates on a prohibited ground. For example, 'No Catholics or no women or no blacks employed here"': 
Ontario (Human Rights Commission) v. Simpsons Sears Ltd., [1985] 2 S.C.R. 536, [1985] S.C.J. No. 74 (QL) (ABA 
Tab 44 p. 550) ["Simpsons Sears"]. 
201 "As a matter of law ... if a person is discriminated against because of a perceived disability, rather than because 
of a real disability, that person is protected by human rights legislation": Vantage Contracting Inc. v. Marcil, 2004 
ABQB 247, [2004] A.J. No. 368 (ABA Tab 53 para 31) (QL) ["Vantage"], citing Quebec (Commission des droits 
de Ia personne et des droits de Iajeunesse) v. Boisbriand (City), 2000 SCC 27, [2000] S.C.J. No. 24 at paras 78, 81 
(QL) ["Boisbriancf']. 
202 

" ••• adverse effect discrimination ... arises where an employer for genuine business reasons adopts a rule or 
standard which is on its face neutral, and which will apply equally to all employees, but which has a discriminatory 
effect upon a prohibited ground on one employee or group of employees in that it imposes, because of some special 
characteristic of the employee or group, obligations, penalties, or restrictive conditions not imposed on other 
members of the work force .... An employment rule honestly made for sound economic or business reasons, equally 
applicable to all to whom it is intended to apply, may yet be discriminatory if it affects a person or group of persons 
differently from others to whom it may apply": Simpsons Sears, supra note 200 (ABA Tab 44 p. 550). 
203 "[D]iscrimination that results from the simple operation of established procedures of recruitment, hiring and 
promotion, none of which is necessarily designed to promote discrimination [but] is then reinforced by the very 
exclusion of the disadvantaged group because the exclusion fosters the belief ... that the exclusion is the result of 



28 

52 The BCNU/Kemess test captures all forms of discrimination, if applied correctly: "to 

establish a prima facie case of discrimination, an employee must establish that he or she 

had (or was perceived to have) a disability, that he or she received adverse treatment, and 

that his or her disability was a factor in the adverse treatment."204 

53 Issues such as "intention"205 (to discriminate) and knowledge206/perception (of a 

prohibited ground) are not material to "adverse-effect discrimination [from] the uniform 

application of a seemingly neutral employment policy to all employees, regardless of 

whether some employees have protected characteristics. The impugned policy applies to 

a disabled employee whether or not the employer knows about the disability."207 

54 In the context of addiction-related disabilities some recent judicial statements strike the 

reader as illogical, artificial and inconsistent with the above: "KBR's policy does not 

perceive Chiasson to be an addict. Rather it perceives that persons who use drugs at all 

are a safety risk in an already dangerous workplace";208 "Mr. Gooding's alcohol 

dependency played [no] role in the employer's decision to terminate him [he] was 

terminated, like any other employee would have been on the same facts, for theft";209 

"employer actions motivated by an employee's wrongful conduct alone cannot constitute 

discrimination."210 In Bellehumeur, the courts relied on Gooding and held: 

The trial judge concluded the threats made on November 1, 2005 were workplace violence. The 
respondent being unaware of the appellant's mental disability did not engage in discriminatory conduct 
under the Ontario Human Rights Code when it fired the appellant. They fired him as they would any 
employee who engaged in such workplace misconduct. ... 

'natural' forces, for example, that women 'just can't do the job"': C.N.R. v Canada (Human Rights Commission), 
[1987] 1 S.C.R. 1114, [1987] S.C.J. No. 42 (QL) (ABA Tab 16 p. 1139) ["C.N.R."]. 
204 BCNU, supra note 178 (ABA Tab 24 para 38); emphasis added. 
205 "Not requiring proof of intention applies logically to the recognition of various forms of discrimination, since 
some discriminatory conduct involves multiple factors or is unconscious": Bombardier, supra note 3 (ABA Tab 48 
para 41). 
206 Demonstrating an employer's knowledge of an employee's disability is unnecessary, in a case alleging adverse
effect discrimination .... The basic three-part test is sufficient to accommodate cases where an employer's knowledge 
is relevant to a prima facie case, and thus 'knowledge' should not be added as a fourth element of the prima facie 
case test": Telus, supra note 192 (ABA Tab 51 at para 29). 
207 Ibid. 
208 Chiasson, supra note I 06 (ABA Tab 1 para 34). 
209 Gooding, supra note 12 (ABA Tab 5 para 11). 
210 Menard, supra note 12 (ABA Tab 38 para 10). 
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The appellant's mental disability, unknown to the employer, at the time he was terminated played no 
role in the reason the appellant was terminated. He was terminated because he made violent threats 
against fellow employees.211 

55 The courts' approach in Bellehumeur: makes workplace safety superordinate to the 

exclusion of an individual's human rights in the analyses;212 ignores the connection 

between Mr. Bellehumeur's disabilities (major depressive disorder, bipolar disorder, and 

generalized anxiety disorder), the impugned misconduct (violent threats against fellow 

employees), and the adverse treatment/effect (termination of employment); holds that 

because the employer was unaware of the disabilities at the time of termination his 

mental disabilities played no role in the employer's reason Mr. Bellehumeur was 

terminated-analyses based on "direct" intentional discrimination rather than 

unintentional adverse effect discrimination. 

56 The Moore/Bombardier test can and must be based on the same legal elements applied in 

an objectively principled way, notwithstanding the form of disability. 

D. The presence (or absence) of culpable misconduct 

57 Culpable (including illegal) misconduct cannot be ignored in the human rights analysis. 

Labour arbitrators address it in the ''just cause" aspect of their "hybrid" analyses. For 

those tribunals that do not have jurisdiction (contract/collective agreement) to address 

culpable misconduct from a disciplinary perspective, it is relevant at two points, as 

discussed below: in the prima facie discrimination test it may be a link the connective 

chain showing the disability to be "a factor" in the adverse treatment; and in the defence 

of justification test it is one factor to be considered under the "undue hardship" step. 

58 The Moore/Bombardier test can and must be based on the same legal elements applied in 

an objectively principled way, notwithstanding the presence (or absence) of culpable 

misconduct. 

211 Bellehumeur CA, supra note 12 (ABA Tab 3A paras 3-4); emphasis added. 
212 Bellehumeur v. Windsor Factory Supply Ltd., 2013 ONSC 4373 (ABA Tab 3B paras 91, 95, 115), affirmed, 
2015 ONCA 473, [2015] O.J. No. 3317 (QL), leave to appeal to SCC filed 17 Sept 2015, [2015] S.C.C.A. No. 362 
(QL) ["Bellehumeur SC']. 
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E. The disability may be "a factor" in the adverse impact directly or indirectly 
through a connective chain 

59 A disability may be "a factor" in adverse treatment directly, such as "the employer did 

not hire her because she was a woman." "[T]he onus on the [complainant] is simply to 

prove a 'connection' between a prohibited ground of discrimination and the differential 

treatment he or she receives."213 An indirect connective chain can also establish "a 

factor" between a protected ground and an adverse effect. In Bombardier if Mr. Latif had 

proved that the U.S. authorities' unfavorable reply to his security screening was 

connected to his ethnic or national origin (racial profiling), connected to the Canadian 

Department of Justice's refusal to issue him a security clearance, connected to 

Bombardier's denial of his request for training, "proof of a connection between the U.S. 

authorities' decision and a prohibited ground of discrimination would have satisfied the 

requirements of the second element of the test for prima facie discrimination."214 "A 

close relationship is not required in a discrimination case."215 Mr. Stewart's off-duty 

consumption of an "illegal" drug connected to a mental disability (Substance 

Dependence-cocaine), connected to the failure of a post-incident drug test administered 

pursuant to an employer Policy, connected to an adverse effect (termination of 

employment)-Mr. Stewart's addiction disability was "a factor" in the termination ofhis 

employment on a correct application of the Moore/Bombardier test. 

60 However, on the very different test proffered by the Employer (rejected by the BCCA in 

Kemesi 16 pre-McGill-minority) and adopted by the ABCA Majority, an opposite 

outcome was reached: 

the complainants considered in Stewart and Wright, who had a protected characteristic (substance 
addiction, a form of disability), but were disciplined by their employers for breach of employment 
policies. The connection between breach of the policies and disability was found to be too remote to 
base a complaint of discrimination. The tribunals and reviewing courts concluded that the 
complainants had options: they could have complied with the employment policies despite their 
addictions, and thus avoided the alleged adverse impact of discipline. 217 

213 Bombardier, supra note 3 (ABA Tab 48 para 3). 
214 Ibid (ABA Tab 48 paras 80). 
215 Ibid (ABA Tab 48 paras 51). 
216 Kemess, supra note 66 (ABA Tab 29 para 30). 
217 Assn. of Professional Engineers and Geoscientists of Alberta v. Mihaly, 2016 ABQB 61, [2016] A.J. No. 74 (QL) 
(ABA Tab 2 at para 102) ["Mihaly"]; italics in original, underline added. 
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The Employer's test is impossible for a complainant to meet: the functional limitations 

caused by a substance dependence disability must make it impossible for the addict to 

comply with the zero-tolerance policy to not test positive for drugs. Unless the addict is 

in an automatonic state he could have complied with the policy ifhe'd only "chosen" to 

exercise "control" over his drug use. "For a long time, society viewed addiction as a 

'moral failing', and the 'addict' was seen as someone who simply lacked self-control."218 

The Moore/Bombardier legal test as applied (incorrectly) in the context of substance 

dependent individuals since the McGill-minority appears itself to be based on 

"perpetuated historical stereotypes": "alcohol dependent persons may demonstrate 

'deterioration in ethical or moral behaviour', and may have a greater temptation to 

steal. "2 19 This interpretation and application of the discrimination test effectively 

excludes substance dependent individuals from human rights protection generally, 

complementing the narrow interpretation of"employ" in AHRA, s 7(1) that effectively 

excludes thousands of workers utilized by large owners through contractors from any 

protection against discrimination (based on any prohibited ground) by the owners under 

the AHRA.220 

F. The Outlier Decisions 

61 The pre-McGill-minority companion decisions of BCNU221 and Kemesi22were both 

decided in the context of addiction disabilities and culpable misconduct on a correct 

application of the prima facie discrimination test. In BCNU a nurse addicted to opiates 

was terminated purportedly "for his theft (of 'wastage drugs'), dishonesty and failure to 

remain abstinent."223 The BCCA wrote: "To fi.ndprimafacie discrimination, there must 

be evidence that the employee's misconduct was 'caused by symptoms related to' the 

disability [and] Mr. Bergen's theft and d!shonesty, as well as his failure to abstain, were 

218 Dr. Chari Els' report dated 20 June 2011, Exhibit 2 (ROA Vol III Tab 38 at 173). 
219 Gooding, supra note 12 (ABA Tab 5 para 11). 
220 Luka, supra note 162 (ABA Tab 33). 
221 BCNU, supra note 178 (ABA Tab 24). 
222 Kemess, supra note 66 (ABA Tab 29). 
223 BCNU, supra note 178 (ABA Tab 24 para 6). 
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caused substantially by his disability, namely his addiction."224 In Kemess a safety 

sensitive mine worker, addicted to marijuana, was terminated for smoking it in his room 

at the mine. The BCCA rejected "the employer's argument that in order to establish prima 

facie discrimination a claimant must show that it is impossible for him to comply with the 

['zero tolerance policy' on drug use]."225 

62 In McGill226 prima facie discrimination was not at issue for the majority, whose reasons 

were limited to the role of a collective agreement deemed termination clause in the 

"undue hardship" step of the defence of justification analysis?27 Justice Abella, 

concurring in result, held that no prima facie discrimination had been proved because the 

deemed termination clause did not "disadvantage an individual by attributing 

stereotypical or arbitrary characteristics" to the individual.228 Justice Abella relied on the 

early Charters 15 decision of the SCC in Andrews,229 in her interpretation of the Quebec 

Charter?30 

63 Following McGill-minority, appellate-level judicial decisions made in the context of 

addiction disabilities and culpable misconduct have diverged from the correct application 

of the prima facie discrimination test. In Gooding, 231 an employee with an alcohol 

addiction disability who stole alcohol from his employer, the BCCA majority followed 

McGill-minority and held: "Mr. Gooding's termination was [not] arbitrary and based on 

preconceived ideas concerning his alcohol dependency. It was based on misconduct"232 

and "Gooding's alcohol dependency played [no] role in the employer's decision to 

terminate him or in its refusal to accede to his subsequent request for the imposition of a 

lesser penalty."233 Kirkpatrick JAin dissent would have applied the prima facie 

224 Ibid (ABA Tab 24 paras 41, 43). 
'25 - Kemess, supra note 66 (ABA Tab 29 para 30). 
226 McGill, supra note 85 (ABA Tab 37). 
227 Prima facie discrimination was assumed: The University terminated (adverse effect) "B" because she was 
disabled and unable to attend work-B's disability was "a factor" in the termination of her employment. 
228 McGill, supra note 85 (ABA Tab 37 para 48). 
229 Law Society British Columbia v. Andrews, [1989] I S.C.R. 143, [1989] S.C.J. No.6 (QL) ["Andrews"]. 
23° Charter of human rights andfreedoms, CQLR, c. C-12, s 10 (Factum Part VII No.3). 
231 Gooding, supra note 12 (ABA Tab 5). 
232 Ibid (ABA Tab 5 para 15). 
233 Ibid (ABA Tab 5 para 11). 
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discrimination test234 as set out by the SCC in Moore/Bombardier and arrived at a 

different conclusion as the majority did. In Wright,235 two nurses who were addicted to 

narcotics stole them from their employer. The majority of the ABCA followed McGill

minority and Gooding to hold: "There may be a connection between the appellants' 

actions and their disability, but there is no sufficient connection to make the College's 

actions discriminatory."236 Berger JAin dissent held: "both the Tribunal and Appeals 

Committee erred because, to amount to prima facie discrimination, the prohibited ground 

need only be a factor in the adverse treatment; it does not have to be the sole or 

overriding factor."237 In Stewart ABCA238 the ABCA Majority followed McGill-minority, 

Gooding and Wright to hold: "the disability did not constitute a real factor in the adverse 

impact"239 and "[d]isability was not a real factor in the enforcement ofthe Policy. It 

therefore was not a factor within the meaning of Kemess."240 O'Ferrall JAin dissent 

held: "the complainant's addiction was not just a factor leading to his dismissal, it was the 

entire reason for it."241 

64 The outlier decisions effectively holding that while there may be a "connection" between 

the disability and the adverse effect in fact on the evidence, there is not a "real" or 

"sufficient" connection to ground discrimination effectively opens the door to 

unprincipled, outcome-oriented subjective decision-making wherein prima facie 

discrimination would clearly be made out on a correct application of the 

Moore/Bombardier test, but such a claim will fail in factual contexts where the decision

maker feels that it should fail because there is misconduct and the disability at issue is 

drug or alcohol addiction, or other more stigmatized disabilities such as bipolar disorder. 

65 Disturbingly, the McGill-minority approach to the prima facie discrimination test has 

been applied in a few "mainstream" contexts. In Lethbridge Police,242 the ABCA 

234 Ibid (ABA Tab 5 para 52). 
235 Wright, supra note 12 (ABA Tab 57). 
236 Ibid (ABA Tab 57 para 16). 
237 Ibid (ABA Tab 57 para 121). 
238 Stewart ABCA, supra note 15 (ROA Vol I Tab 5 at 59-106). 
239 Ibid (ROA Vol I Tab 5 at 83 para 66); emphasis added. 
240 Ibid (ROA Vol I Tab 5 at 84 para 70); emphasis added. 
241 Ibid (ROA Vol I Tab 5 at 97 para 118). 
242 Lethbridge Police, supra note 162 (ABA Tab 32). 
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consider "whether Lester's treatmene43 was based on his own personal characteristics or 

merits, or whether discriminatory assumptions about injured workers as a group were 

being attributed to him"244 in concluding: "Even if there were some remote element of 

'stereotypical thinking' lurking in the background, the line of causation alleged is so 

remote and speculative that it does not display a level of forbidden reasoning sufficient to 

rise to 'discrimination' and taint the [employer's] decision."245 Yet in Telus,246 the ABCA 

correctly applied the prima facie test as set out by the SCC in Moore/Bombardier. 

66 In Tranchemontagne,247 two alcoholics asserted discrimination after being denied 

disability benefits under the Ontario Disability Support Program Act. The ONCA 

followed McGill-minority in holding that: "to establish a prima facie case of 

discrimination, a claimant must demonstrate a distinction on a prohibited ground that 

creates a disadvantage by perpetuating prejudice or stereotyping."248 Yet in Peel, 249 a 

decision referred to with approval by the SCC in Bombardier,250 and in Phipps,251 the 

ONCA correctly applied the prima facie test as set out by the SCC in Moore/ 

Bombardier. 

67 Mr. Bish submits that the outlier decisions importing Charter s 15 concepts requiring 

proof of "attributing stereotypical or arbitrary characteristics" into the Moore/Bombardier 

prima facie discrimination test are wrongly decided and in conflict with sec 
jurisprudence. Mr. Bish further submits that "the employer's argument that in order to 

establish prima facie discrimination a claimant must show that it is impossible for him to 

comply with the standard"252 was incorrect in 2006 when it was rejected by the BCCA in 

Kemess, and it remains incorrect today. 

243 The employer terminated Mr. Lester's employment because his mental disability (depression) made him "unable 
to do a particular job" Ibid (ABA Tab 32 para 66). 
244 Ibid (ABA Tab 32 para 32). 
245 Ibid (ABA Tab 32 para 67). 
246 Telus, supra note 192 (ABA Tab 51). 
247 Tranchemontagne, supra note 185 (ABA Tab 43). 
248 Ibid (ABA Tab 43 para 80). 
249 Peel Law Assn. v. Pieters, 2013 ONCA 396, [2013] O.J. No. 2695 (QL) (ABA Tab 45 paras 55-56) ["Peef']. 
250 Bombardier, supra note 3 (ABA Tab 48 para 49). 
251 Shaw v. Phipps, 2012 ONCA 155, [2012] O.J. No. 2601 at para 14 (QL) (ABA Tab 52 para 14) ["Phipps"]. 
252 Kemess, supra note 66 (ABA Tab 29 para 30). 
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G. The ABCA Majority, ABQB and AHRT incorrectly applied the 
Moore/Bombardier prima facie discrimination legal test 

68 Mr. Stewart's off-duty consumption of an "illegal" drug connected to a mental disability 

(Substance Dependence-cocaine), connected to the failure of a post-incident drug test 

administered pursuant to an employer Policy, connected to an adverse effect (termination 

of employment)-Mr. Stewart's addiction disability was "a factor" in the termination of 

his employment on a correct application of the Moore/Bombardier test. 

69 The ABCA Majority, ABQB and AHRT incorrectly interpreted and applied AHRA s 7(1) 

and the Moore/Bombardier prima facie discrimination legal test that inform the statute. 

Mr. Bish proved discrimination, and "[i]f a prima facie case of either form of 

discrimination is established, the burden shifts to the employer to justify it."253 

4. The Meiorin BFOR defence of justification legal test must be based on the 
same elements and the same degree of proof in every case, applied in an 
objectively principled way, in light of the entire factual context, 
including the presence (or absence) of culpable misconduct, denial, 
safety risks, and other judicially recognized factors in determining if the 
employer's accommodation efforts have become an "undue hardship." 

70 AHRA, s 7(3)254 reads: "Subsection (1) does not apply with respect to a refusal, 

limitation, specification or preference based on a bonafide occupational requirement." 

AHRA does not define "bonafide occupational requirement." Meiorin sets out the 

"three-step test for determining whether a prima facie discriminatory standard is a 

BFOR." 255 "An employer may justify the impugned standard by establishing" the three

step-"[i]fthe employer cannot discharge this burden, then it has failed to establish [the] 

defence [ofjustification]."256 The first and second steps of the test have never been in 

dispute. The Employer failed to demonstrate "that it is impossible to accommodate 

individual employees sharing the characteristics of the claimant without imposing undue 

253 Meiorin, supra note 7 (ABA Tab 6 para 19). 
254 Alberta Human Rights Act, supra note 2, s 7(3) (Factum Part VII No. 1). 
255 Meiorin, supra note 7 (ABA Tab 6 para 54). 
256 Ibid (ABA Tab 6 para 22). 
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hardship upon the employer",257 and the ABCA Majority and AHRT incorrectly 

interpreted and applied AHRA s 7(3) and the Meiorin defence of justification legal test. 

71 "What is ... required is ... proof of undue hardship, which can take as many forms as 

there are circumstances. "258 "More than mere negligible effort is required ... some 

hardship is acceptable; it is only 'undue' hardship that satisfies this test."259 "It may be 

ideal from the employer's perspective to choose a standard that is uncompromisingly 

stringent. Yet ... to be justified [it] must accommodate ... up to the point of undue 

hardship."260The SCC has set out non-exhaustive factors to consider in determining 

"undue hardship": "financial cost, disruption of a collective agreement, problems of 

morale of other employees, interchangeability of work force and facilities ... size of the 

employer's operation ... [ w ]here safety is at issue both the magnitude of the risk and the 

identity of those who bear it."261 "Culpable misconduct" and "denial" are other factors to 

consider in determining "undue hardship." 

72 "[I]t must be shown that alternative approaches were investigated [and] 'that [the 

Employer] could not have done anything else reasonable or practical to avoid the 

negative impact on [Mr. Stewart]'." 262 "Failure to accommodate may be established by 

evidence of ... an unreasonable refusal to provide individual assessment."263 "Because of 

the individualized nature of the duty to accommodate and the variety of circumstances 

that may arise, rigid rules must be avoided."264 

73 "[T]he old notion that 'sufficient risk' could justify a discriminatory standard is no longer 

applicable. Risk can still be considered under the guise of [undue] hardship, but not as an 

257 Ibid (ABA Tab 6 para 54); emphasis added. 
258 Hydro-Qzuibec v. Syndical des employe-e-s de techniques professionnelles et de bureau d'Hydro-Quebec, section 
locale 2000 (SCFP-FTQ), [2008] 2 S.C.R. 561, [2008] S.C.J. No. 44 (QL) (ABA Tab 28 para 12) ["Hydro
Quebec"]. 
259 Central Okanagan School District No. 23 v Renaud, [1992] 2 S.C.R. 970, [1992] S.C.J. No. 75 (QL) (ABA Tab 
15 p. 984) ["Renaud']. 
260 Meiorin, supra note 7 (ABA Tab 6 para 62). 
261 Central Alberta Dairy Pool v Alberta (Human Rights Commission), [1990] 2 S.C.R. 489, [1990] S.C.J. No. 80 
(QL) (ABA Tab 14 pp. 520-521) ["Alberta Dairy Poof'], cited in Meiorin, supra note 7 (ABA Tab 6 para 63). 
262 Moore, supra note 6 (ABA Tab 39 para 49). 
263 British Columbia (Superintendent of Motor Vehicles) v. British Columbia (Council of Human Rights), [ 1999] 3 
S.C.R. 868, [1999] S.C.J. No. 73 (QL) (ABA Tab 7 para 22) ["Grismer"]. 
264 Hydro-Quebec, supra note 258 (ABA Tab 28 para 17). 
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independent justification of discrimination."265 "An addicted employee does have a duty 

to facilitate accommodation through rehabilitation ... however, the scope of the 

employee's duty may vary depending on the relevant factors ... including whether the 

employee is in denial or unaware ofhis addiction/disability."266 

74 The Employer had reason to believe Mr. Stewart had an addiction-related disability 

before it terminated his employment. It perceived (believed) that he did but refused to 

individually assess him to know (willfully blind). Without considering any reasonable 

"accommodation" short of terminating his employment, it did so for "general deterrence" 

allegedly required to reduce perceived safety risks allegedly associated with all "drug 

users" in the workplace. It ignored the fact that Mr. Stewart was unaware of his 

addiction, and felt that the availability of assistance under the Policy, if he had disclosed 

the disability he was unaware of, was reasonable accommodation. 

75 Compared to stealing alcohol,267 drugs268 or $40,000269 from the employer, or making 

implied threats of violence against co-workers270 (that induced no fear oflegitimacy in 

co-workers271
), the degree of Mr. Stewart's culpable misconduct is low-off-duty 

ingestion of an "illegal" drug he was addicted to that caused him to fail a post-incident 

drug test 24 hours later-no workplace ingestion or intoxication. The magnitude of risk 

to safety of maintaining Mr. Stewart's employment with conditions would have been 

very low. The proposition that anything short of termination of Mr. Stewart's 

employment would have undermined "general deterrence" and thus the effectiveness of 

the Employer's Policy,272 is based on nothing but "anecdotal or 'impressionistic' 

evidence."273 That such proposition would amount to "undue hardship" on the Employer 

is unsupportable considering the lack of cogent evidence on the record; and the fact that 

265 Grismer, supra note 263 (ABA Tab 7 para 30). 
266 Kemess, supra note 66 (ABA Tab 29 para 44). 
267 Gooding, supra note 12 (ABA Tab 5). 
268 Wright, supra note 12 (ABA Tab 57). 
269 Menard, supra note 12 (ABA Tab 38). 
270 Bellehumeur SC, supra note 212 (ABA Tab 3B). 
271 Ibid (ABA Tab 3B para 31). 
272 Alcohol, Illegal Drugs & Medications Policy, supra note 34 (ROA Vol III Tab 23). 
273 Meiorin, supra note 7 (ABA Tab 6 para 79). 
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many such polices, including the Canadian Model,274 a policy tailored specifically for 

heavy industrial worksites in Alberta, contemplate individual assessments of workers that 

fail post-incident drug tests, and do not mandate termination of such employees' 

employment for "general deterrence" or at all. 

76 The ABCA Majority and AHRT did virtually no analysis as to how it would have 

amounted to an "undue hardship" for the Employer to accommodate Mr. Stewart's 

disability short of termination of his employment. The ABCA Majority and AHRT 

incorrectly interpreted and applied AHRA s 7(3) and the Meiorin defence of justification 

legal test that informs the statute. 

5. Conclusion 

77 Mr. Bish submits: 

a. The outlier decisions importing Charter s 15 concepts requiring proof of 

"attributing stereotypical or arbitrary characteristics" into the Moore/Bombardier 

prima facie discrimination test are wrongly decided and in conflict with sec 
jurisprudence; 

b. "[T]he employer's argument that in order to establish prima facie discrimination a 

claimant must show that it is impossible for him to comply with the standard" was 

incorrect in 2006 when it was rejected by the BCCA in Kemess, and it remains 

incorrect today; 

c. The ABCA Majority, ABQB and AHRT incorrectly interpreted and applied 

AHRA s 7(1) and the Moore/Bombardier prima facie discrimination legal test 

that informs the statute; and 

274 Construction Owners Association of Alberta, "The Canadian Model For Providing a Safe Workplace: Drug and 
Alcohol Guidelines And Work Rule" v5.0, online: 
<http://www.coaa.ab.ca/Portals/1 O/Canadian%20Model%20v%205 .0%20%20%2020 I 4%20Sep%20 17%20approve 
d%20forll/o20issue.pdf> ["Canadian Model"] (ABA Tab 58). 
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d. The ABCA Majority and AHRT incorrectly interpreted and applied AHRA s 7(3) 

and the Meiorin defence of justification legal test that informs the statute. 

IV. Submissions on Costs 

78 Mr. Bish asks for costs of: this SCC Appeal (including the leave application275
); 

proceedings before the ABCA; proceedings before the ABQB; and proceedings before 

the AHRT.Z76 

V. Orders Sought 

79 Mr. Bish asks the Court to allow the appeal. 

80 "The Court may ... give the judgment and award the process or other proceedings that 

the court whose decision is appealed against should have given or awarded."277 On an 

appeal under the Alberta Human Rights Act, "The Court may (a) confirm, reverse or vary 

the order of the human rights tribunal and make any order that the tribunal may make 

under section 32, or (b) remit the matter back to the tribunal with directions."278 

81 Mr. Bish asks the Court for the following orders that the AHRT should have made under 

AHRAs32: 

a. AHRA s 32(b ): the "complaint has merit in whole" (Mr. Bish proved 

discrimination by the Employer against Mr. Stewart, and the Employer failed to 

make out the BFOR defence of justification); 

b. AHRA s 32(b )(i): the Employer "to cease the contravention complained of'; 

275 "[C]osts in the cause" previously ordered: Judgment of the Supreme Court of Canada granting leave to appeal the 
ABCA Decision, dated 17 March 2016 (ROA Tab I Tab 16). 
276 Costs were sought from the AHRT, but it held "each party should bear their own costs": Stewart AHRT, supra 
note II (ROA Vol I Tab 2 at 45 para 156). 
277 Supreme Court Act, RSC I985, c S-26, s 45. 
278 Alberta Human Rights Act, supra note 2, s 37(4) (Factum Part VII No. 1). 
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c. AHRA s 32(b)(ii): the Employer "to refrain in the future from committing the 

same or any similar contravention"; 

d. AHRA s 32(2): the Employer to pay Mr. Bish "appropriate" "costs" of the 

proceedings before the AHRT. 

82 Mr. Bish asks the Court to remit the following matters back to the AHRT with directions: 

a. In the alternative to the remedies sought above, if the Court feels it is not in a 

positon to make orders that the AHR T should have made, remit those matters 

back to the AHR T with directions to rehear and decide the matters in light of the 

Court's reasons for decision; 

b. AHRA ss 32(b)(iii), 32(b)(iv), 32(b)(v) (individual remedies); 

83 Mr. Bish asks the Court for costs pursuant to Part IV above, and for any other remedy 

that the Court deems appropriate. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at the City of Calgary, in the Province of Alberta, the 241
h day of June, 2016. 
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VII. Statutes, Regulations, Rules, Ordinances, By-laws 

No. Statutes, Regulations, Rules, Ordinances, By-laws Paragraphs 

01 Alberta Human Rights Act, RSA 2000, c A-25.5, ss 7, 32, 37, 44 2,20,34, 70 
["AHRA"]. 

Note that at the relevant times the legislation was named the 
Human Rights, Citizenship and Multiculturalism Act, RSA 2000, 
c. H-14, however, although the name changed effective October 
1, 2008 (O.C. 438/2009), there has been no substantive 
amendments toss. 7, 32, 37 or 44. 

02 Canadian Charter of Rights and Freedoms, Part I of the 1, 24 
Constitution Act, being Schedule B to the Canada Act 1982 
(UK.), 1982, c 11, s 15(1) [the "Charter"]. 

03 Charter of human rights andfreedoms, CQLR, c. C-12, ss 10, 80. 39,64 

04 Human Rights Act, 2010, SNL 2010, c H-13.1, s 46. 4 

05 Human Rights Code, R.S.O. 1990, c. H.l9, ss 34, 46.1. 4 

06 The Human Rights Code, C.C.S.M. c. H175, s 42. 46 

07 The Saskatchewan Human Rights Code, S.S. 1979, c. S-24.1, ss 4 
2(1)(c.l), 29.6, 29.7. 
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(b) discriminate against any person or class of persons with 
respect to any term or condition of the tenancy of any 
commercial unit or self-contained dwelling unit, 

because of the race, religious beliefs, colour, gender, gender 
identity, gender expression, physical disability, mental disability, 
ancest1y, place of origin, marital status, somce ofincome, family 
status or sexual orientation of that person or class of persons or of 
any other person or class of persons. 

RSJ\ 2000 cH-14 s5;200'.1 c26 s45;2015 ciS s3 

Equal pay 
6(1) Where employees of both sexes perform the same or 
substantially similar work for an employer in an establishment the 
employer shall pay the employees at the same rate of pay. 

(2) No employer shall reduce the rate of pay of an employee in 
order to comply with this section. 

(3) When an employee is paid less than the rate of pay to which 
the employee is entitled under this section, the employee is entitled 
to recover from the employer by action the difference between the 
amount paid and the amount to which the employee was entitled, 
together with costs, but 

(a) the action must be commenced within 12 months from the 
date on which the cause of action arose and not afterwards, 

(b) the action upplies only to the wages of an employee during 
the 12-month period immediately preceding the tennination 
of the employee's services or the commencement of the 
action, whichever occurs first, 

(c) the action may not be commenced or proceeded with when 
the employee has made a complaint to the Commission in 
respect of the contravention of this section, and 

(d) no complaint by the employee in respect ofthe 
contravention shall be acted on by the Commission when an 
action has been commenced by the employee under this 
section. 

RSA 1980 cT-2 s6; 1990 c23 s2; 1996 c25 s8 

Discrimination reemployment practices 
7(1) No employer shall 

(a) reti.1se to employ or refuse to continue to employ any 
person, or 

5 
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(b) discriminate against any person with regard to employment 
or any term or condition of employment, 

because of the race, religious beliefs, colour, gender, gender 
identity, gender expression, physical disability, mental disability, 
age, ancestty, place of origin, marital status, source of income, 
family status or sexual orientation of that person or of any other 
person. 

(2) Subsection ( 1) as it relates to age and marital status does not 
affect the operation of any bona fide retirement or pension plan or 
the terms or conditions of any bona fide group or employee 
insurance plan. 

(3) Subsection (1) does not apply with respect to a refusal, 
limitation, specification or preference based on a bona fide 
occupational requirement. 

RSA 2000 cH-14 s7;2009 c26 s6;20 15 c 18 s3 

Applications and advertisements re employment 

8(1) No person shall use or circulate any form of application for 
employment or publish any advertisement in connection with 
employment or prospective employment or make any written or 
oral inquity of an applicant 

(a) that expresses either directly or indirectly any limitation, 
specification or preference indicating discrimination on the 
basis of the race, religious belief.~, colour, gender, gender 
identity, gender expression, physical disability, mental 
disability, age, ancestry, place of origin, marital status, 
source of income, family status or sexual orientation of that 
person or of any other person, or 

(b) that requires an applicant to finnish any infom1ation 
concerning race, religious beliefs, colour, gender, gender 
identity, gender expression, physical disability, mental 
disability, age, ancestty, place of origin, marital status, 
source of income, family status or sexual orientation. 

(2) Subsection (I) does not apply with respect to a refusal, 
limitation, specification or preference based on a bona fide 
occupational requirement. 

RSA 2000 cll-14 sR;2009 c26 s7;20 15 c 18 s3 

Membership in trade union, etc. 

9 No trade union, employers' organization or occupational 
association shall 

(a) exclude any person fi·om membership in it, 

6 
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(b) because of the potential adverse effect on any of the parties, 
other than the person against whom the complaint was 
made. 

RSA 2000 cH-14 s30;2009 c26 s21 

Question of law 
31 A human rights tribunal may, at any stage of the proceedings 
before it, slate in the fonn of a special case for the opinion of the 
Court of Queen's Bench any question oflaw arising in the course 
of the proceedings, and may adjourn the proceedings for the 
purpose. 

RSA 2000 cH-14 s31 ;2009 c26 s22 

Powers of tribunal 
32(1) A human rights ttibunal 

(a) shall, if it finds that a complaint is without merit, order that 
the complaint be dismissed, and 

(b) may, if it finds that a complaint has merit in whole or in 
part, order the person against whom the finding was made to 
do any or all of the following: 

(i) to cease the contravention complained of; 

(ii) to rcfi·ain in the future fi·mn committing the same or any 
similar contravention; 

(iii) to make available to the person dealt with contrmy to 
this Act the rights, opportunities or privileges that person 
was denied contraty to this Act; 

( iv) to compensate the person dealt with contraty to this Act 
for all or any part of any wages or income lost or 
expenses incurred by reason of the contravention ofthis 
Act; 

(v) to take any other action the tribunal considers proper to 
place the person dealt with contrary to this Act in the 
position the person would have been in but for the 
contravention of this Act. 

(2) A human rights tribunal may make any order as to costs that it 
considers appropriate. 

(3) A human rights tribunal shall serve a copy of its decision, 
including the findings of fact on which the decision was based and 
the reasons for the decision, on the parties to the proceeding. 

RSA 2000 ci-J-14 s32;2009 c26 s23 
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Reconsideration 
33(1) Ifthere is new evidence available that was not available or 
that for good reason was not presented before the human rights 
tribunal in the first instance, the tribunal may, on the application of 
any of the parties or on its own motion, reconsider any matter 
considered by it and for that pmvosc has the same power and 
authority and is subject to the same duties as it had and was subject 
to in the first instance. 

(2) A human rights tribunal may not reconsider a matter under 
subsection (I) more than 30 days after the date ofthc decision on 
the matter in the first instance. 

RSA 2000 cl f. I 4 s33;2009 c26 s24 

Retroactive compensation limit 
34 No settlement effected under this Act and no order made by a 
human rights tribunal may compensate a person for wages or 
income lost or expenses incurred prior to 2 years before the date of 
the complaint under section 20. 

RSA 2000 cH-14 s34;2009 c26 s25 

Effect of decision 
35 A decision of the Chief oflhe Commission and Tribunals or 
another member of the Commission under section 26(3)(a) is final 
and binding on the parties, subject to a party's right to judicial 
review of the decision. 

RSA 2000 cH-14 s35;2009 c26 s26 

Entry of order 

36 An order made by a human rights tribunal may be filed with 
the clerk of the Court of Queen's Bench at the judicial centre 
closest to the place where the proceeding was held, and on being 
entered it is enforceable in the same manner as an order of the 
Court of Queen's Bench. 

RSA 2000 cH-14 s36;2009 c26 s27;2009 c53 s84 

Appeal 

37(1) A party to a proceeding before a human rights tribunal may 
appeal an order of the tribunal to the Court of Queen's Bench by 
application filed with the clerk of the Court at the judicial centre 
closest to the place where the proceeding was held. 

(2) The application under subsection (I) shall be filed with the 
clerk and served on the Commission and the other parties within 30 
days after the date the appellant receives a copy of the order ofthc 
human rights tribunal. 

17 
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(3) Forthwith after being served with an application under 
subsection (2), the Commission shall file the following with the 
clerk of the Court: 

(a) the order of the human rights tribunal, together with reasons; 

(b) the complaint; 

(c) the evidence taken at the hearing and all exhibits filed. 

(4) The Court may 

(a) confirm, reverse or vary the order of the human rights 
tribunal and make any order that the tribunal may make 
under section 32, or 

(b) remit the matter back to the tribunal with directions. 

(5) Commencement of an appeal under this section docs not 
operate as a stay ofproceedings under the order of the human lights 
tribunal unless the Court so orders. 

RSA 2000 cH-14 s37;2UU9 c26 s28;2009 c53 s84 

Order after inquiry 
38(1) Ifthc order of a human rights tribunal under section 32 or 
the Court of Queen's Bench under section 37 did not direct a 
person to cease the contravention complained of~ the Minister of 
Justice and Solicitor General may apply to the Court of Queen's 
Bench for an order enjoining the person fi·om continuing the 
contravention. 

(2) The Court, in its discretion, may make the order, and the order 
may be enforced in the same manner as any other order of the 
Court of Queen's Bench. 

RSA 2000 cH-14 s38;2009 c26 s29;2013 ciO s34 

Proceedings against trade unions, etc. 

39(1) Any proceedings under this Act may be instituted against a 
trade union or employers' organization or occupational association 
in its name. 

(2) Any act or thing done or omitted by an officer, official, or 
agent of a trade union or employers' organization or occupational 
association within the scope of that person's authority to act on its 
behalf shall be deemed to be an act or thing done or omitted by the 
trade union or employers' organization or occupational association, 
as the case may be. 

RSA 1980 cT-2 s35 

18 
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(2) A notice or other document required by this Act or the bylaws 
to be served on any person is deemed to be properly served if it is 

(a) served personally on that person, or 

(b) sent by registered or certified mail to the last address for that 
person known to the Commission. 

(3) Where it is necessary to prove filing or setvice of any notice or 
document, 

(a) if filing or service is effected personally, the actual date on 
which it is filed or setved is the date of filing or service, and 

(b) if filing or service is e1Tected by registered or certified mail, 
tiling or setvice shall be conclusively presumed to have 
been effected on the date of receipt or 7 days after the date 
of mailing, whichever occurs first. 

1996 c25 s24 

Interpretation 

44(1) In this Act, 

(a) "age" means 18 years of age or older; 

(b) "commercial unit" means a building or other structure or 
part of it that is used or occupied or is intended, ammged or 
designed to be used or occupied for the manufacture, sale, 
resale, processing, reprocessing, displaying, storing, 
handling, garaging or distribution of personal property, or a 
space that is used or occupied or is intended, arranged or 
designed to be used or occupied as a separate business or 
professional unit or office in a building or other structure or 
in a part of it; 

(c) "Commission" means the Alberta Human Rights 
Commission; 

(d) "employers' organization" means an organization of 
employers formed for purposes that include the regulation of 
relations between employers and employees; 

(e) "employment agency" includes a person who undertakes 
with or without compensation to procure employees for 
employers and a person who undertakes with or without 
compensation to procure employment for persons; 

(f) "family status" means the status of being related to another 
person by blood, matTiage or adoption; 

20 
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(g) "marital status" means the state of being man·ied, single, 
widowed, divorced, separated or living with a person in a 
conjugal relationship outside marriage; 

(h) "mental disability" means any mental disorder, 
developmental disordet· or leaming disorder, regardless of 
the cause or duration of the disorder; 

(i) "Minister" means the Minister determined under section 16 
of the Govemmenl Organization Act as the Minister 
responsible for this Act; 

(j) "occupational association" means an organization other than 
a trade union or employers' organization in which 
membership is a prerequisite to carrying on any trade, 
occupation or profession; 

(k) "person", in addition to the extended meaning given it by 
the lnteqJretation Act, includes an employment agency, an 
employers' organization, an occupational association and a 
trade union; 

(f) "physical disability" means any degree of physical 
disability, infirmity, malfonnation or disfigurement that is 
caused by bodily injury, birth defect or illness and, without 
limiting the generality of the foregoing, includes epilepsy, 
paralysis, amputation, lack of physical co-ordination, 
blindness or visual impediment, deathess or hearing 
impediment, muteness or speech impediment, and physical 
reliance on a guide dog, service dog, wheelchair Ol' other 
remedial appliance or device; 

(m) "religious belief.<;" includes native spirituality; 

(n) "source of income" means lawful source of income; 

( o) "trade union" means an organization of employees fanned 
for purposes that include the regulation of relations between 
employees and employers. 

(2) Whenever this Act protects a person ti·om being adversely dealt 
with on the basis of gender, the protection includes, without 
limitation, protection of a female from being adversely dealt with 
on the basis ofpregnancy. 

RSA 2000 cH-14 s44;2007 cS-7.5 s7;2009 c26 s30 

Transitional matters 
45 A human rights panel that was appointed under section 27 to 
deaf with a complaint before the coming into force of this section 
remains appointed as a human rights tribunal, and the members of 

21 
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(b) to be tried within a reasonable time; 

(c) not to be compelled to be a witness in proceedings against that person 
in respect of the offence; 

(d) to be presumed innocent until proven guilty according to law in a fair 
and public hearing by an independent and impartial tribunal; 

(e) not to be denied reasonable bail without just cause; 

(j) except in the case of an offence under military law tried before a 
military tribunal, to the benefit of trial by jury where the maximum 
punishment for the offence is imprisonment for five years or a more 
severe punishment; 

(g) not to be fo~d guilty on account of any act or omission unless, at the 
time of the act or omission, it constituted an offence under Canadiap. or 
international law or was criminal according to the general principles of 
law recognized by the community of nations; 

(h) if finally acquitted of the offence, not to be tried for it again and, if 
finally found guilty and punished for the offence, not to be tried , or 
punished for it again; and 

(i) iffound guilty of the offence and if the punishment for the offence bas 
been varied between the time of commission and the time of sentencing, 
to the benefit of the lesser punishment. 

Treatment or punishment 

12. Everyone has the right not to be subjected to any cruel and unusual 
treatment or puf!ishment. 

Self-crimination 

13. A witnes~ who testifies in any proceedings has the right not to have 
any incriminating evidence so given used to incriminate that witness in any . 
other proceedings, except in a prosecution for perjmy or for the giving of 
contradictory evidence. 

Interpreter 

14. A party or witness in any proceedings who does not understand or 
speak the language in ythich the proceedings are conducted or who is deaf has 
the right to the assistance of an interpreter. 

Equality before and under Jaw and 
equal protection and benefit of law 

Equality Rights 

15. (1) Every individual is equal before and under the Jaw and has the 
right to the equal protection and equal benefit of . the law without 
discrimination and, in particular, without discrimination bast:d on race, 
national or ethnic origin, colour, religion, sex, age or mental or physical 

disability. 
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Ega lite devant Ia loi, ega lite de 
benefice et protection egale de Ia Joi 

65 

Droits a l'egalite 

58 

15. (1) La loi ne fait acception de personne et s'applique egalement a 
tous, et tous ont droit a Ia meme protection et au meme benefice de Ia loi, 
independamrnent de toute discrimination, notamment des discriminations 
fondees sur la race, l'origine nationale ou etlmique, la couleur, Ia religion, le 
sexe, !'age ou les deficiences mentales ou physiques. 

Programmes de promotion sociale 

(2) Le paragraphe (1) n'a pas pour effet d'interdire les lois, programmes 
ou activites destines a ame.liorer la situation d'individus ou de groupes 
defavoris6s, notamment du fait de leur race, de leur origine nation.ale oti 
ethnique, de leur couleur, de leur religion, de leur sexe, de leur age ou de leurs 
deficiences mentales ou physiques. (84) 

Langues officielles du Canada 

Langues officielles du Canada 

16. (1) Le frangais et l'anglais sont les langues officielles du Canada; ils 
ont un statut et des droits et privileges egaux quant a leur usage dans les 
institutions du Parlement et du gouyernement du Canada. · 

Langucs officielles du 
Nouveau-Brunswick 

(2) Le ,frangais .et I'anglais sont les langues officielles du 
Nouveau~Brunswick; ils ont un statut et des droits et privileges- egaux quant a 
leur usage dans les institutions de la Legislature et du gouveinement du 
Nouveau-Brunswick. 

Progression vers l'egalite 

(3) La presente charte ne limite pas le pouvoir du Parlement et des 
legislatures de favoriser la progression vers 1'6galite de statut ou d'usage du 
fran<;ajs et de l'anglais. 

Communautes linguistiques 
frans:aise et anglaise du Nouveau
BJUnswick 

16.1 (1) La communaute linguistique franc;:aise et la communaute 
linguistique anglaise du Nouveau-Brunswick ont un statut et des droits et 
privileges 6gaux, notamment le droit a des institutions d'enseignement 

(84) Le paragraphe 32(2} stipule que !'article 15 n'a d'effet que trois ans apres 
!'entree en vigileur de !'article 32. L'article 32 est en vigueur depuis le 17 avril 
1982; par consequent, J'!}rticle 15 a pris effet le 17 avril1985. 
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chapter C-12 

CHARTER OF HUMAN RIGHTS AND FREEDOMS 

WHEREAS eve1y human being possesses intrinsic rights and freedoms designed to ensure his protection and 
development; 

Whereas all human beings are equal in worth and dignity, and are entitled to equal protection ofth~ law; 

Whereas respect for the dignity of human beings, equality of women and men, and recognition of theil" rights and 
freedoms constitute the foundation of justice, liberty and peace; 

Whereas the rights and freedoms of the human person are inseparable from the rights and freedoms of others and from 
the common well-being; 

Whereas it is expedient to solemnly declare the fundamental human rights and fi·eedom~ in a Cha11er, so that they may be 
guaranteed by the collective will and better protected against any violation; 

Therefore, Her Majesty, with the advice and consent ofthe National Assembly of Quebec, enacts as follows: 
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HUMAN RIGHTS AND FREEDOMS 

The tribunal must, exo.fflcio, ensure that professional secrecy is respected. 

1975, c. 6, s. 9. 

9.1. In exercising his fundamental freedoms and rights, a person shall maintain a proper regard for 
democratic values, public order and the general well-being of the citizens of Quebec. 

In this respect, the scope of the freedoms and rights, and limits to their exercise, may be fixed by law. 

1982, c. 61, s. 2. 

CHAPTERI.l 

RIGHT TO EQUAL RECOGNITION AND EXERCISE OF RIGHTS AND FREEDOMS 

19R2, c. 61, s. 2. 

10. Every person has a right to full and equal recognition and exercise of his human rights and freedoms, 
without distinction, exclusion or preference based on race, colour, sex, pregnancy, sexual orientation, civil 
status, age except as provided by law, religion, political convictions, language, ethnic or national origin, 
social condition, a handicap or the use of any means to palliate a handicap. 

Discrimination exists where such a distinction, exclusion or preference has the effect of nullifying or 
impairing such right. 

1975, c. 6, s. 10; 1977, c. 6, s. I; 1978, c. 7, s. 112; 1980, c. 11, s. 34; 1982, c. 61, s. 3. 

10.1. No one may harass a person on the basis of any ground mentioned in section 10. 

1982, c. 61, s. 4. 

11. No one may distribute, publish or publicly exhibit a notice, symbol or sign involving discrimination, or 
authorize anyone to do so. 

1975, c. 6, s. II. 

12. No one may, through discrimination, refuse to make a jul'idical act concerning goods or services 
ordinarily offered to the public. 

1975, c. 6, s. 12. 

13. No one may in a juridical act stipulate a clause involving discrimination. 

Such a clause is without effect. 

1975, c. 6, s. 13; 1999, c. 40, s. 46. 

14. The prohibitions contemplated in sections 12 and 13 do not apply to the person who leases a room 
situated in a dwelling if the lessor or his family resides in such dwelling, leases only one room and does not 
advertise the room for lease by a notice or any other public means of solicitation. 

1975,c.6,s.l4. 

15. No one may, through discrimination, inhibit the access of another to public transportation or a public 
place, such as a commercial establishment, hotel, restaurant, theatre, cinema, park, camping ground or trailer 
park, or his obtaining the goods and services available there. 

1975, c. 6, s. 15. 

Upduted to April! 2016 
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(2) the victim or the complainant has, on the basis of the same facts, personally pursued one of the 
remedies provided for in sections 49 and 80. 

The commission may refuse or cease to act in favour of the victim where 

(I) the complaint is based on acts or omissions the last of which occurred more than two years before the 
filing of the complaint; 

(2) the victim or the complainant does not have a sufficient interest; 

(3) the complaint is frivolous, vexatious or made in bad faith; 

( 4) the victim or the complainant has, on the basis of the same facts, personaJiy pursued a remedy other 
than those provided for in sections 49 and 80. 

The decision of the commission shall state in writing the reasons on which it is based and indicate any 
remedy which the commission may consider appropriate; it shall be notified to the victim and the 
complainant. 

1975, c. 6, s. 77; 1989, c. 51, s. 5. 

78. The commission shall seek, in respect of every situation reported in the complaint or revealed in the 
course of the investigation, any evidence allowing it to decide whether it is expedient to foster the negotiation 
of a settlement between the pa1ties, to propose the submission of the dispute to arbitration or to refer any 
unsettled issue to a tribunal. 

The commission may cease to act where it believes it would be futile to seek further evidence or where the 
evidence collected is insufficient. Its decision shall state in writing the reasons on which it is based and 
indicate any remedy which the commission may consider appropriate; it shall be notified to the victim and the 
.complainant. Where the commission decides to cease to act, it shall give notice thereof to any person to whom 
a violation of rights is attl'ibuted in the complaint. 

1975, c. 6, s. 78; 1989, c. 51, s. 5. 

79. Where a settlement is reached between the parties, it shall be evidenced in writing. 

If no settlement is possible, the commission sha11 again propose arbitration to the pmties; it may also 
propose to the patties, taking into account the public interest and the interest of the victim, any measure of 
redress, such as the admission of the violation of a right, the cessation of the act complained of, the 
performance of any act or the payment of compensation or punitive damages, within such time as it fixes. 

1975, c. 6, s. 79; 1989, c. 51, s. 5; 1999, c. 40, s. 46. 

80. Where the parties will not agt'ee to negotiation of a settlement or to arbitration of the dispute or where 
the proposal of the commission has not been implemented to its satisfaction within the allotted time, the 
commission may apply to a tribunal to obtain, where consistent with the public interest, any appropriate 
measure against the person at fault or to demand, in favour of the victim, any measure of redress it considers 
appropriate at that time. 

1975, c. 6, s. 80; 1989, c. 5 I, s. 5. 

81. Where the commission has reason to believe that the life, health or safety of a person involved in a 
case of discrimination or exploitation is threatened or that any evidence or clue pertaining to such a case could 
be lost, it may apply to a tribunal for any emergency measure capable of putting an end to the threat or risk of 
loss. 

1975, c. 6, s. 81; 1989, c. 51, s. 5. 
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Quebec:: 
© Editcur officiel du Quebec A jour au 1••· avril2016 

Ce document a valem· officielle. 

chapitre C-12 

CHARTE DES DROITS ET LIBERTES DE LA PERSONNE 

CONSIDERANT que tout etre humain possede des droits et libertes intrinseques, destines a assurer sa protection et son 
epanouissement; 

Considerant que tous les etres humains sont egaux en valeur et en dignite et ont droit a une egale protection de Ia loi; 

Considerant que le respect de Ia dignite de l'etre humain, l'egalite entre les femmes et les hommes et Ia reconnaissance 
des droits et libertes dont ils sont titulaires constituent le fondement de Ia justice, de Ia liberte et de Ia paix; 

Considerant que les droits et libertes de Ia personne humaine sont inseparables des droits et libettes d'autrui et du bien
etre general; 

Considerant qu'il y a lieu d'affirmer solennellement dans une Charte les libertes et droits fondamentaux de Ia personne 
afin que ceux-ci soient garantis par Ia volonte collective et mieux proteges contre toute violation; 

A ccs causes, Sa Majeste, de !'avis et du consentement de I' Assemblee nationale du Quebec, decrete ce qui suit: 
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Le tribunal doit, d'office, assurer Ie respect du secret professionnel. 

I975, c. 6, a. 9. 

9.1. Les libertes et droits fondamentaux s'exercent dans le respect des valeurs democratiques, de l'ordre 
public et du bien-etre general des citoyens du Quebec. 

La loi peut, a cet egard, en fixer Ia portee et en amenager l'exercice. 

I982, c. 6I, a. 2. 

CHAPITRE 1.1 

DROIT A L'EGALITE DANS LA RECONNAISSANCE ET L'EXERCICE DES DROITS ET LIBERTES 

1982, c. 6I, a. 2. 

10. Toute personne a droit a Ia reconnaissance et a I 'exercice, en pleine egalite, des droits et libertes de Ia 
personne, sans distinction, exclusion ou preference fondee sur Ia race, Ia couleur, le sexe, Ia grossesse, 
!'orientation sexuelle, l'etat civil, !'age sauf dans Ia mesure prevue par Ia loi, Ia religion, les convictions 
politiques, Ia langue, l'origine ethnique ou nationale, Ia condition sociale, le handicap ou !'utilisation d'un 
moyen pour pallier ce handicap. 

II y a discrimination lorsqu'une telle distinction, exclusion ou preference a pour effet de detruire ou de 
compromettre ce droit. 

I975, c. 6, a. IO; I977, c. 6, a. I; I978, c. 7, a. I I2; I982, c. 61, n. 3. 

10.1. Nul ne doit harceler une personne en raison de l'un des motifs vises dans !'article 10. 

1982, c. 6I, a. 4. 

11. Nul ne peut diffuser, publier ou exposer en public un avis, un symbole ou un signe comp011ant 
discrimination ni donner une autorisation a cet effet. 

I975, c. 6, n. I I. 

12. Nul ne peut, par discrimination, refuser de conclure un acte juridique ayant pour objet des biens ou des 
services ordinairement offerts au public. 

I975, c. 6, a. I2. 

13. Nul ne peut, dans un acte juridique, stipuler une clause comportant discrimination. 

Une telle clause est sans effet. 

I975, c. 6, a. I3; I999, c. 40, a. 46. 

14. L'interdiction visee dans les articles 12 et 13 ne s'applique pas au locateur d'une chambre situee dans 
un local d'habitation, si le locateur ou sa famille reside dans le local, ne loue qu'une seule chambre et 
n'annonce pas celle-ci, en vue de Ia Imler, par avis ou par tout autre moyen public de sollicitation. 

I975, c. 6, a. 14. 

15. Nul ne peut, par discrimination, empecher autrui d'avoir acces aux moyens de transp011 ou aux Iieux 
publics, tels les etablissements commerciaux, hotels, restaurants, theatres, cinemas, pares, terrains de camping 
et de caravaning, et d'y obtenir les biens et les services qui y sont disponibles. 

I975, c. 6, a. I5. 

A jour uu 1cr avril2016 
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I o Ia victime ou le plaignant en fait Ia demande, sous reserve d'une verification par Ia Commission du 
caractere libre et volontaire de cette demande; 

2° Ia victime ou le plaignant a exerce personnellement, pour Ies memes faits, l'un des recours prevus aux 
articles 49 et 80. 

Elle peut refuser ou cesser d'agir en faveur de Ia victime, lorsque: 

I o Ia plainte a ete deposee pi us de deux ans apres le dernier fait pertinent qui y est rapp01te; 

2° Ia victime ou Ie plaignant n'a pas un interet suffisant; 

3° Ia plainte est frivole, vexatoire ou faite de mauvaise foi; 

4° Ia victime ou le plaignant a exerce personnellement, pour Ies memes faits, un autre recours que ceux 
prevus aux articles 49 et 80. 

La decision est motivee par ecrit et elle indique, s'il en est, tout recours que Ia Commission estime 
opp01tun; elle est notifiee a Ia victime et au plaignant. 

1975, c. 6, a. 77; 1989, c. 51, n. 5. 

78. La Commission recherche, pour toutes situations denoncees dans Ia plainte ou devoilees en cours 
d'enquete, tout element de preuve qui lui permettrait de determiner s'il y a lieu de favoriser Ia negociation 
d'un reglement entre les parties, de proposer !'arbitrage du differend ou de soumettre a un tribunal Ie litige qui 
subsiste. 

Elle peut cesser d'agir lorsqu'elle estime qu'il est inutile de poursuivre Ia recherche d'elements de preuve 
ou lorsque Ia preuve recueillie est insuffisante. Sa decision doit etre motivee par ecrit et elle indique, s'il en 
est, tout recours que Ia Commission estime opportun; elle est notifiee a Ia victime et au plaignant. Avis de sa 
decision de cesser d'agir doit etre donne, par Ia Commission, a toute personne a qui une violation de droits 
etait imputee dans Ia plainte. 

1975, c. 6, a. 78; 1989, c. 51, a. 5. 

79. Si un reglement intervient entre les patties, il doit etre constate par ecrit: 

S'il se revele impossible, Ia Commission leur propose de nouveau l'arbitrage; elle peut aussi leur proposer, 
en tenant compte de l'interet public et de celui de Ia victime, toute mesure de redressement, notamment 
l'admission de Ia violation d'un droit, Ia cessation de l'acte reproche, l'accomplissement d'un acte, Je 
paiement d'une indemnite ou de dommages-interets punitifs, dans un delai qu'elle fixe. 

1975, c. 6, a. 79; 1989, c. 51, a. 5; 1999, c. 40, a. 46. 

80. Lorsque les parties refusent Ia negociation d'un reglement ou !'arbitrage du differend, ou lorsque Ia 
proposition de Ia Commission n'a pas ete, a sa satisfaction, mise en oeuvre dans Ie delai imparti, Ia 
Commission peut s'adresser a un tribunal en vue d'obtenir, compte tenu de !'interet public, toute mesure 
appropriee contre Ia personne en defaut ou pour reclamer, en faveur de Ia victime, toute mesure de 
redressement qu'elle juge alors adequate. 

1975, c. 6, a. 80; 1989, c. 51, a. 5. 

81. Lorsqu'elle a des raisons de CI"oire que Ia vie, Ia sante ou Ia securite d'une personne visee par un cas de 
discrimination ou d'exploitation est menacee, ou qu'il y a risque de pette d'un element de preuve ou de 
solution d'un tel cas, Ia Commission peut s'adresser a un tribunal en vue d'obtenir d'urgence une mesure 
propre a faire cesser cette menace ou ce risque. 

1975, c. 6, a. 81; 1989, c. 51, a. 5. 

Ajourau t•ravri12016 
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consideration has been given by the judge to all circumstances of the case, including wages, salary or remuneration 
earned with another employer by the employee, in addition to imposing a fine under subsection (1), order the 
employer 

(a) to pay compensation for loss of employment to the employee, not exceeding the sum that in the opinion 
of the judge is equivalent to the wages, salary or remuneration that would have accrued to the employee 
up to the date of conviction but for the suspension, transfer or discharge, and the provision of the order 
shall be enforceable against the employer in the same manner as a judgment of a Provincial Coutt judge 
in a civil action; and 

(b) to reinstate the employee in his or her employ, at the date that in the opinion of the judge is just and 
proper under the circumstances, in the position the employee would have held but for the suspension, 
transfer, layoff or discharge. 

(3) Where an employer is convicted of an offence under this Act, because of his or her having underpaid an 
employee contrary to this Act, a Provincial Court judge shall, in addition to imposing a fine under subsection (I), 
order the employer to pay to the employee the outstanding difference between the wages actually paid to the 
employee and the wages which are in the opinion of the Provincial Court judge payable accot·ding to this Act. 

(4) An order under subsection (3) shall be enforceable against the employer in the same manner as a 
judgment of the judge in a civil action, but the right of an employee to take another proceeding for recovery of the 
amount of wages to which he or she is entitled according to this Act is not barred except by satisfaction of that 
amount and section 737 of the Criminal Code shall not be applied in disposing of a prosecution for an offence 
referred to in subsection (3). 

(5) For the purpose of subsection (2) or (3), a Provincial Court judge has jurisdiction to make an order 
referred to in that subsection, notwithstanding the amount of money involved. 

(6) A conviction in accordance with subsection (I) does not operate as a bar to further prosecution for the 
continued contravention or failure to comply in accordance with subsection (I) and, where there is a continuing 
contravention or failure to comply, each day's continuance constitutes a separate offence. 
Complninllo Provincial Court 

46. Nothing in this Act restricts the right of an aggrieved person to initiate proceedings or to lay a complaint 
before a court of summary jurisdiction for an alleged contravention of or failure to comply with this Act, but, if a 
complaint is laid, then sections 25 to 39 shall not be applied in respect of that complaint. 

lnjunclion 

47. (1) Where a person has been convicted of an offence under this Act, the commission may apply to a judge of 
the Trial Division for an order enjoining the person so convicted fi·om continuing the offence. 

(2) The judge may make whatever order he or she considers appropriate, and the order may be entered and 
enforced in the same manner as other orders or judgments of the Trial Division. 

Prosecution 

48. A prosecution for an offence under this Act may be brought against an employers' organization or a trade 
union in the name of that organization or trade union, and an act or thing done or omitted by an officer, official or 
agent of an employers' organization or trade union within the scope of his or her authority to act on behalf of the 
employers' organization or trade union shall be considered to be an act or thing done or omitted by the employers' 
organization or trade union as well as being the personal act or omission of that officer, official or agent. 
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(5) A member of the Tribunal shall be appointed for such term as may be specified by the Lieutenant Governor in Council. 
2006, c. 30, s. 5. 

Chair, vice-chair 

(6) The Lieutenant Governor in Council shall appoint a chair and may appoint one or more vice-chairs of the Tribunal 
from among the members of the Tribunal. 2006, c. 30, s. 5. 

Alternate ehnir 

(7) The Lieutenant Governor in Council shall designate one of the vice-chairs to be the alternate chair. 2006, c. 30, s. 5. 

Same 

(8) If the chair is unable to act, the alternate chair shall perform the duties of the chair and, for this purpose, has all the 
powers of the chair. 2006, c. 30, s. 5. 

Employees 

(9) The Tribunal may appoint such employees as it considers necessary for the proper conduct of its affairs and the 
employees shall be appointed under Part III of the Public Se111ice of Ontario Act, 2006. 2006, c. 30, s. 5; 2006, c. 35, 
Sched. C, s. 132 (6). · 

Evidence obtained in course of p1·oceeding 

(10) A member or employee of the Tribunal shall not be required to give testimony in a civil suit or any proceeding as to 
information obtained in the course of a proceeding before the Tribunal. 2006, c. 30, s. 5. 

Same 

(II) Despite subsection (I 0), an employee of the Tribunal may be required to give testimony in a proceeding before the 
Tribunal in the circumstances prescribed by the Tribunal rules. 2006, c. 30, s. 5. 

Section Amendments with date in force (d/m/y) 

2006, c. 30, s. 5 - 30/06/2008; 2006, c. 35, Sched. C, s. 132 (6)- 30/06/2008 

Pnnels 

33. (1) The chair of the Tribunal may appoint panels composed of one or more members of the Tribunal to exercise and 
perform the powers and duties of the Tribunal. 2006, c. 30, s. 5. 

l'crson dcsignntctl to preside over panel 

(2) If a panel of the Tribunal holds a hearing, the chair ofthe Tribunal shall designate one member of the panel to preside 
over the hearing. 2006, c. 30, s. 5. 

Reassignment of panel 

{3) If a panel of the Tribunal is unable for any reason to exercise or perform the powers or duties of the Tribunal, the chair 
ofthe Tribunal may assign another panel in its place. 2006, c. 30, s. 5. 

Section Amendments with date in force (d/m/y) 

1994, c. 27, s. 65 (7)- no effect- see 2006, c. 30, s. 5- 30/06/2008; 1994, c. 27, s. 65 (8, 9)- 17/04/1995 

2002, c. 18, Sched. C, s. 1 - 26/11/2002 

2006, c. 30, s. 5 - 30/06/2008 

Applicntion by pe1·son 

34. (I) If a person believes that any of his or her rights under Part I have been infl'inged, the person may apply to the 
Tribunal for an order under section 45.2, 

(a) within one year after the incident to which the application relates; or 

(b) ifthcre was a series of incidents, within one year after the last incident in the series. 2006, c. 30, s. 5. 

Lntc applications 

(2) A person may apply under subsection (l) after the expiry of the time limit under that subsection if the Tribunal is 
satisfied that the delay was incurred in good faith and no substantial prejudice will result to any person affected by the delay. 
2006, c. 30, s. 5. 

19 
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llorm 

(3) An application under subsection (1) shall be in a fonn approved by the Tribunal. 2006, c. 30, s. 5. 

Two or more persons 

(4) Two or more persons who are each entitled to make an application under subsection (I) may file the applications 
jointly, subject to any provision in the Tribunal rules that authorizes the Tribunal to direct that one or more of the applications 
be considered in a separate proceeding. 2006, c. 30, s. 5. 

Application on behalf of anothc1· 

(5) A person or organization, other than the Commission, may apply on behalf of another person to the Tribunal for an 
order under section 45.2 if the other person, 

(a) would have been entitled to bring an application under subsection (I); and 

(b) consents to the application. 2006, c. 30, s. 5. 

Participation in proceedings 

(6) If a person or organization makes an application on behalf of another person, the person or organization may 
participate in the proceeding in accordance with the Tribunal rules. 2006, c. 30, s. 5. 

Consent form 

(7) A consent under clause (5) (b) shall be in a form specified in the Tribunal rules. 2006, c. 30, s. 5. 

Time of application 

(8) An application under subsection (5) shall be made within the time period required for making an application under 
subsection (!). 2006, c. 30, s. 5. 

Application 

(9) Subsections (2) and (3) apply to an application made under subsection (5). 2006, c. 30, s. 5. 

Withdrawal of application 

(I 0) An application under subsection (5) may be withdrawn by the person on behalf of whom the application is made in 
accordance with the Tribunal rules. 2006, c. 30, s. 5. 

Where application ban·ed 

(II) A person who believes that one of his or her rights under Pmi I has been infringed may not make an application under 
subsection (1) with respect to that right if, 

(a) a civil proceeding has been commenced in a court in which the person is seeking an order tmder section 46.1 with 
respect to the alleged in:fl'ingement and the proceeding has not been finally detennined or withdrawn; or 

(b) a court has finally determined the issue of whether the right has been infi'inged or the matter has been settled. 2006, 
c. 30, s. 5. 

Final dcte•·minntion 

(12) For the purpose of subsection (11), a proceeding or issue has not been finally determined if a right of appeal exists 
and the time for appealing has not expired. 2006, c. 30, s. 5. 

Section Amendments with date in fot·ce (dimly) 

2006, c. 30, s. 5- 30/06/2008 

Application by Commission 

35. (I) The Commission may apply to the Tribunal for an order under section 45.3 if the Commission is of the opinion 
that, 

(a) it is in the public interest to make an application; and 

(b) an order under section 45.3 could provide an appropriate remedy. 2006, c. 30, s. 5. 

Form 

(2) An application under subsection (I) shall be in a form approved by the Tribunal. 2006, c. 30, s. 5. 

Effect of application 
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2006, c. 30, s. 6 - 20/12/2006 

Centre's money not part of Consolidated Revenue Fund 

45.16 The Centre's money and investments do not form patt of the Consolidated Revenue Fund and shall be used by the 
Centre in carrying out its objects. 2006, c. 30, s. 6. 

Section Amendments with date in force (d/m/y) 

2006, c. 30, s. 6 - 20/12/2006 

Annual report 

45.17 (I) The Cenh·e shall submit an annual report to the Minister within four months after the end of its fiscal year. 
2006, c. 30, s. 6. 

Fiscal yem· 

(2) The fiscal year of the Centre shall be fi·om April 1 to March 31 of the following year. 2006, c. 30, s. 6. 

Section Amendments with date in force (d/m/y) 

2006, c. 30, s. 6-20/12/2006 

Audit 

45.18 (1) The Centre must ensure that its books of fmancial account are audited annually in accordance with generally 
accepted accounting principles and a copy ofthc audit is given to the Minister. 2006, c. 30, s. 6. 

Audit by Minister 

(2) The Minister has the right to audit the Cenh·e at any time that the Minister chooses. 2006, c. 30, s. 6. 

Section Amendments with date in force (d/m/y) 

2006, c. 30, s. G - 20/12/2006 

Definitions, general 

46. In this Act, 

PARTY 
GENERAL 

"Commission" means the Ontario Human Rights Commission; ("Commission") 

"Minister" means the member of the Executive Council to whom the powers and duties of the Minister under this Act are 
assigned by the Lieutenant Govemor in Council; ("ministre") 

"person" in addition to the extended meaning given it by Part Vl (Interpretation) of the Legislation Act, 2006, includes an 
employment agency, an employers' organization, an unincorporated association, a tTade or occupational association, a 
trade union, a partnership, a municipality, a board of police commissioners established under the Police Act, being chapter 
381 of the Revised Statutes of Ontario, 1980, and a police services board established under the Police Services Act; 
("personne") 

"regulations" means the regulations made under this Act; ("reglements") 

"Tribunal" means the Human Rights Tribunal of Ontario continued under section 32; ("Tribunal") 

"Tribunal rules" means the rules governing practice and procedure that are made by the Tribunal under section 43. ("regles 
du Tribunal") R.S.O. 1990, c. H.l9, s. 46; 1994, c. 27, s. 65 (24); 2002, c. 18, Scheel. C, s. 7; 2006, c. 21, Scheel. F, 
s. 136 (2); 2006, c. 30, s. 7. 

Section Amendments with date in fol'ce (d/m/y) 

1994, c. 27, s. 65 (24)- 17/0411995 

2002, c. 18, Scheel. C, s. 7 - 26/11/2002 

2006, c. 21, Scheel. F, s. 136 (2)- 25/07/2007; 2006, c. 30, s. 7- 30/06/2008 

Civil remedy 

46.1 (I) If, in a civil proceeding in a court, the comt finds that a pa1ty to the proceeding has infi·inged a right under Part I 
of another pmty to the proceeding, the court may make either of the following orders, or both: 
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I. An order directing the party who infi·inged the right to pay monetary compensation to the party whose right was 
infringed for loss arising out of the infi·ingement, including compensation for injury to dignity, feelings and self
respect. 

2. An order directing the party who infi·ingcd the right to make restitution to the party whose right was infi·inged, other 
tl1an through monetary compensation, for loss arising out of the infringement, including restitution for injury to 
dignity, feelings and self-respect. 2006, c. 30, s. 8. 

Snmc 

(2) Subsection (I) does not penn it a person to commence an action based solely on an infringement of a right under Part I. 
2006, c. 30, s. 8. 

Section Amendments with date in force (d/m/y) 

2006, c. 30, s. 8 - 30/06/2008 

Penni!)• 

46.2 (I) Every person who contravenes section 9 or subsection 31 (14), 3l.l (8) or 44 (13) or an order of the Tribunal is 
guilty of an offence and on conviction is liable to a fine of not more than $25,000. 2006, c. 30, s. 8. 

Consent to prosecution 

(2) No prosecution for an offence under this Act shall be instituted except with the consent in writing of the Attorney 
General. 2006, c. 30, s. 8. 

Section Amendments with date in force (d/m/y) 

2006, c. 30, s. 8 - 30/06/2008 

Acts of officers, etc. 

46.3 (1) For the purposes of this Act, except subsection 2 (2), subsection 5 (2), section 7 and subsection 46.2 (1), any act 
or thing done or omitted to be done in the course of his or her employment by an officer, official, employee or agent of a 
corporation, trade union, tTade or occupational association, unincorporated association or employers' organization shall be 
deemed to be an act or thing done or omitted to be done by the corporation, trade union, trade or occupational association, 
unincorporated association or employers' organization. 2006, c. 30, s. 8. 

Opinion re authori()• or ncquiescence 

(2) At the request of a corporation, trade union, trade or occupational association, unincorporated association or 
employers' organization, the Tribunal in its decision shall make known whether or not, in its opinion, an act or thing done or 
omitted to be done by an officer, official, employee or agent was done or omitted to be done with or without the authority or 
acquiescence of the corporation, trade union, trade or occupational association, unincorporated association or employers' 
organization, and the opinion does not affect the application of subsection (I). 2006, c. 30, s. 8. 

Section Amendments with date in force (d/m/y) 

2006, c. 30, s. 8 - 30/06/2008 

Act binds Crown 

47. (I) This Act binds the Crown and every agency of the Crown. R.S.O. I990, c. H. 19, s. 47 (1). 

Act has primacy over other Acts 

(2) Where a provision in an Act or regulation purpmis to require or authorize conduct that is a contravention of Part I, this 
Act applies and prevails unless the Act or regulation specifically provides that it is to apply despite this Act. R.S.O. I990, 
c. H. I 9, s. 47 (2). 

Regulations 

48. (I) The Lieutenant Governor in Council may make regulations, 

(a) prescribing standards for assessing what is undue hardship for the purposes of section II, 17 or 24; 

(a.!) prescribing the manner in which income information, credit checks, credit references, rental history, guarantees or 
other similar business practices may be used by a landlord in selecting prospective tenants without infi·inging section 
2, and prescribing other similar business practices and the manner of their use, for the purposes of subsection 21 (3); 

(b) prescribing matters for the purposes of clause 43 (3) (g); 
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English 
Code des droits de Ia pcrsonne 
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Pcriodc de codificntion: du !•'janvier 2016t\ lu date tllaguelle Lois-en-liene est a jour. 

Derniere modification : 2015, chap. 7, annexe 3, art. 17. 

Historique legislatif: 1993, chap. 27, annexe; 1993, chap. 35, mt. 56; 1994, chap. 10, art. 22; 1994, chap. 27, art. 65; 1995, 
chap. 4, art. 3; 1997, chap. 16, rut. 8; 1997, chap. 24, art. 212; 1999, chap. 6, art. 28; 2001, chap. 13, art. 19; 2001, chap. 32, 
art. 27; 2002, chap. 18, annexe C; 2005, chap. 5, mt. 32; 2005, chap. 18, art. 17; 2005, chap. 29, art. 1; 2006, chap. 19, atmexe 
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(9) Le Tribunal peut nommer les employes qu'il estime necessai.res a son bon fonctionnement et ces employes sont 
nommes aux tm111es de Ia partie III de Ia Loi de 2006 sur lafonction publique de /'Ontario. 2006, chap. 30, art. 5; 2006, 
chap. 35, annexe C, par. 132 (6). 

Preuves obtenues au cours d'unc instance 

(I 0) Les membres ou Jes employes du Tribunal ne sont pas tenus de temoigner dans une cause civile ou dans une autre 
instance au sujet de renseignements obtenus au com·s d'une instance dont est saisi le Tribunal. 2006, chap. 30, art. 5. 

Idem 

(II) Malgre le paragraphe (10), un employe du Tribunal peut etre tenu de temoigner dans une instance dont est saisi le 
Tribunal, dans les circonstances que prescrivent les regles du Tribunal. 2006, chap. 30, art. 5. 

Textes modificatifs- date d'entree en vigueur (j/m/a) 

2006, chap. 30, m1. 5- 30/06/2008; 2006, chap. 35, annexe C, art. 132 (6)- 30/06/2008 

Comites 

33. (I) Le president du Tribunal peut constituer des comites composes d'un ou de plusieurs membres du Tribunal pour 
exercer les pouvoirs et les fonctions de celui-ci. 2006, chap. 30, mt. 5. 

Persnnne designee a In presidenee du eomltc 

(2) Si un comite du Tribunal tient une audience, le president du Tribunal designe un membre du comite pour Ia presider. 
2006, chap. 30, art. 5. 

Nouveau comih! 

(3) Si un comite du Tribunal n'est pas en mesure, pour une raison quelconque, d'exercer les pouvoirs ou les fonctions du 
Tribunal, Je president de celui-ci peut affecter un autre comite pour le remplacer. 2006, chap. 30, art. 5. 

Textes modificatifs- date d'entn!e en vigueur· (j/m/a) 

1994, chap. 27, art. 65 (7) - sans effet- voir 2006, chap. 30, art. 5 - 30/06/2008; 1994, chap. 27, art. 65 (8, 9)- 17/04/1995 

2002, chap. 18, annexe C, art. I - 26/11/2002 

2006, chap. 30, art. 5 - 30/06/2008 

l'resentnlion d'unc rcqucte par unc personne 

34. (I) La personne qui croit qu' il y a eu atteinte a l'un ou !'autre de ses droits reconnus dans Ia par1ie I peut presenter une 
requete au Tribunal en vue d'obtenir une ordonnance visee a !'article 45.2: 

a) soit dans l'annee qui suit I' incident auquel se rapporte Ia requete; 

b) soit dans l'annee qui suit le dernier incident d'une serie d'incidents. 2006, chap. 30, mt. 5. 

Requetes tnrdives 

(2) Une personne pent presenter une requete en vertu du paragraphe (J) apres !'expiration du delai qui y est prevu si le 
Tribunal est convaincu que Je retard s'est produit de bonne foi et qu'ilne causera de prejudice important a personne. 2006, 
chap. 30, art. 5. 

Formule 

(3) La requete visee au paragraphe (l) est presentee selonla formule qu'approuve le Tribunal. 2006, chap. 30, mt. 5. 

Requetes d~pos~es ennjointcment 

(4) Deux personnes ou plus qui ont chacune le droit de presenter une requete en vertu du paragraphe (I) peuvent deposer 
leurs requetes conjointement, sous reserve de toute disposition des regles du Tribunal qui autorise celni-ci a ordonner qu'une 
ou plusieurs d'entre elles scient etudiees dans Je cadre d'une instance distincte. 2006, chap. 30, art. 5. 

Presentation d'une •·equcte au nom d'une autre pcrsonne 

(5) Une personne ou un organisme autre que Ia Commission pent presenter une requete au pres du Tribunal au nom d'une 
autre personne en vue d'obtenir une ordonnance visee a !'article 45.2 si I' autre personne: 

a) d'une part, am·ait le droit de presenter une requete en vertu du paragraphe (I); 

b) d'autre part, consent a Ia requete. 2006, chap. 30, art. 5. 
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Participation nux instances 

(6) Si une personne ou un organisme presente une requete au nom d'une autre personne, Ia personne ou l'organisme peut 
participer a !'instance conformement aux regles du Tribunal. 2006, chap. 30, art. 5. 

Formnle de couscutemeut 

(7) Le consentement vise a l'alinea (5) b) est redige selon Ia formulc que precisent les regles du Tribunal. 2006, chap. 30, 
art. 5. 

Delnl de In rcqucte 

(8) La requete visee au paragraphe (5) est presentee dans Ie delai exige pour Ia presentation d'une requete visee au 
paragraphe (!). 2006, chap. 30, art. 5. 

Applicntiun 

(9) Les paragraphes (2) et (3) s'appliquent a une requete presentee en vertu du paragraphe (5). 2006, chap. 30, art. 5. 

Retrait de Ia reqnete 

(10) La requete visee au paragraphe (5) peut etre retiree par Ia personne au nom de laquelle elle a ete presentee 
confonnement aux regles du Tribunal. 2006, chap. 30, art. 5. 

Requiltcs intcrditcs 

(II) La personne qui croit qu'il y a eu atteinte a un de scs droits reconnus dans Ia partie I ne peut pas presenter une requete 
en vertu du paragraphe (I) a l'egard de ce droit dans l'un oul'autre des cas suivants : 

a) une instance civile a ete introduite devant un tribunal judiciaire, dans laquelle elle demande que soit rendue une 
ordonnance en vertu de ['article 46.1 a l'egard de l'atteitite alleguee, et elle n'a pas ete decidee de far,:on defmitive ou 
retiree; 

b) un tribunaljudiciaire a rendu une decision definitive sur Ia question de savoir s'il y a eu atteinte au droit ou Ia question 
a ete reglee. 2006, chap. 30, art. 5. 

Decision definitive 

(12) Pour !'application du paragraphe (I 1), une instance ouune question n'a pas ete ctecidee de far,:on definitive si un droit 
d'appel existe et que le delai d'appel n'est pas expire. 2006, chap. 30, art. 5. 

Textes modificatifs- date d'entrcc en vigueur (j/m/a) 

2006, chap. 30, art. 5- 30/06/2008 

Presentation d'nne •·eqncte pnr In Commission 

35. (I) La Commission peut presenter une requete au Tribunal en vue d'obtenir une ordonnance vi see a I' article 45.3 si, a 
son avis: 

a) Ia presentation d'une requete est dans !'interet public; 

b) une ordonnance visee a !'article 45.3 poutTait fournir une mesure de redressement appropriee. 2006, chap. 30, art. 5. 

Formule 

(2) La requete visee au paragraphe (I) est presentee selon Ia formule qu'approuve le Tribunal. 2006, chap. 30, art. 5. 

Effct de Ia rcqucte 

(3) La requete presentee par Ia Commission ne porte pas atteinte au droit d'une personne de presenter une reguete en vertu 
de l'article 34 a l'egard de Ia meme question. 2006, chap. 30, art. 5. 

Rcquctes trnitecs en mcme temps 

(4) Si une personne ou un organisme presente une requete en vertu de !'article 34 ct que Ia Commission presente une 
requete en vertu clu present article en ce qui concerne Ia meme question, les deux requetes sont traitees en meme temps dans 
Ie cadre de Ia meme instance a moins que Ie Tribunaln'en decide autrement. 2006, chap. 30, art. 5. 

Textes modificatifs- date d'entree en vigueur (j/m/a) 

1994, chap. 27, mt. 65 (I 0, II)- I 7/04/1995 

2002, chap. 18, annexe C, art. I, 6-26/11/2002 
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«regles du Tribunal» Les regles de pratique et de procedure qu'adopte le Tribunal en vettu de !'article 43. («Tribunal rules») 

«Tribunal» Le Tribunal des droits de Ia personne de !'Ontario proroge en application de !'article 32. («Tribunal») L.R.O. 
1990, chap. H.19, art. 46; 1994, chap. 27, par. 65 (24); 2002, chap. 18, annexe C, art. 7; 2006, chap. 21, annexe F, par. 136 
(2); 2006, chap. 30, art. 7. 

Textes modificatifs- date d'entree en vigueur (j/m/a) 

1994, chap. 27, art. 65 (24)- 17/04/1995 

2002, chap. I 8, annexe C, mt. 7- 26/1 1/2002 

2006, chap. 21, annexe F, art. 136 (2)- 25/07/2007; 2006, chap. 30, mt. 7- 30/06/2008 

Recours civil 

46.1 (I} Si, dans une instance civile dont ii est saisi, un tribunal judiciaire conclut qu'une partie a !'instance a porte 
atteinte a tm droit d'une autre partie reconnu dans Ia partie l, il peut rendre l'une ou )'autre des ordonnances suivantes ou Ies 
deux: 

I. Une ordonnance enjoignant a Ia partie qui a porte atteinte au droit de verser une indemnite a Ia pattie Iesee pour Ia 
perte consecutive a l'atteinte y compris une indemnite pour atteinte a Ia dignite, aux sentiments eta l'estime de soi. 

2. Une ordonnance enjoignant a Ia partie qui a porte atteinte au droit d'effectuer une restitution a Ia pattie lesee, autre que 
le versement d'une indemnite, pour Ia perte consecutive a l'attcintc, y compris une restitution pour attcinte a Ia dignite, 
aux sentiments eta l'estime de soi. 2006, chap. 30, art. 8. 

Idem 

(2) Le paragraphe (1) n'a pas pour effet d'autoriser une personne a introduire une action fondee uniquement sur une 
atteinte a un droit reconnu dans Ia partie l. 2006, chap. 30, art. 8. 

Textes modificatifs- date d'entree en vigueur (j/m/a) 

2006, chap. 30, mt. 8- 30/06/2008 

l'einc 

46.2 (1) Quiconque contrevient a !'article 9, au paragraphe 31 (14), 31.1 (8) ou 44 (13) ou a une ordonnance du Tribunal 
est coupable d'une infi·action et passible, sur declaration de culpabilite, d'une amende d'au plus 25 000 $. 2006, chap. 30, 
att. 8. 

Potn·suitc 

(2) Est irrecevable une poursuite intentee pour une infi·action a Ia presente loi sans le consentement ecrit du procureur 
general. 2006, chap. 30, art. 8. 

Tcxtcs modificatifs- date d'entree en vigueur (j/m/a) 

2006, chap. 30, art. 8 - 30/06/2008 

Actcs des dirigcants, etc. 

46.3 (I) Pour !'application de Ia presente loi, a !'exception des paragraphes 2 (2) et 5 (2), de !'article 7 et du paragraphe 
46.2 (1), lorsqu'un dirigeant, un employe ou un mandataire d'une personne morale, d'un syndicat, d'une association 
commerciale ou professionnelle, d'une association non dotee de Ia personnalite morale ou d'une organisation patronale fait 
ou omet de faire quoi que ce soit dans l'exercice de son emploi, cette action ou cette omission est reputee commise par 
l'organisme en question. 2006, chap. 30, art. 8. 

Opinion relative a l'nutorisntion oult l'ncquicsccmcnl de l'cmploycur 

(2) A Ia demande d'une personne morale, d'un syndicat, d'une association commerciale ou professionnelle, d'une 
association non dotee de Ia personnalite morale ou d'une organisation patronale, Ie Tribunal peut determiner, dans sa 
decision, si, a son avis, un dirigeant, un employe ou un mandataire a fait ou omis de faire quoi que cc soit avec ou sans 
l'autorisation ou l'acquiescement de l'organisme en question. Cette opinion n'a pas d'incidence sur !'application clu 
paragraphe (1). 2006, chap. 30, mt. 8. 

Textes modificatifs- date d'entree en vigueur (j/m/a) 

2006, chap. 30, art. 8 - 30/06/2008 

Com·onnc lice 
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Human Rights, C.C.S.M. c. H175 
Part Ill: Compliance Procedures 

Minister may act if delay by chief adjudicator 
41 (8) When the chief adjudicator is holding a 
hearing into a complaint and has failed to render a final 
decision within 60 days of the completion of the 
hearing, the minister may exercise any power given to 
the chief adjudicator under this section, including the 
power to designate a new adjudicator under section 32. 

S.M. 2012, c. 38, s. 20. 

Jurisdiction rc decisions 
42 Subject to the other provisions of this Code, 
every adjudicator has exclusive j~1risdiction and 
authority to determine any question of fact, law, or 
mixed fact and law that must be decided in completing 
the adjudication and in rendering a final decision 
respecting the complaint. 

Determination rc contt·avention 
43(1) After completion of the hearing, the 
adjudicator shall decide whether or not, on a balance of 
probabilities, any party to the adjudication has directly 
or indirectly contravened this Code in the manner 
alleged in the complaint. 

Discrimination on multiple chamcteristics 
43(1.1) If an adjudicator determines that a patty 
engaged in discrimination on the basis of more than one 
characteristic referred to in subsection 9(2), the 
adjudicator must consider the combined effect, if any, 
of that discrimination when making an order under 
subsection (2). 

Remedial OJ"de•· 
43(2) Where, under subsection ( 1 ), the adjudicator 
decides that a party to the adjudication has contravened 
this Code, the adjudicatot· may order the party to do one 
or more of the following: 

(a) do or refrain from doing anything in order to 
secure compliance with this Code, to rectify any 
circumstance caused by the contravention, or to 
make just amends for the contravention; 

Accessed: 2016-06-18 
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37 

Droits de Ia personne, c. H175 de Ia C.P.L.M. 
Partie Ill : Procedures d'execution 

Absence de decision dans Jes 60 jours suivant Ia fin 
de l'audience 
41 (8) Si l'arbitre en cheftientune audience a l'egat·d 
d'une plainte mais ne rend pas une decision finale dans 
les 60 jours suivant Ia fin de !'audience, le ministre peut 
exercer les pouvoirs que le present mticle confere a 
l'arbitre en chef, y compris le pouvoir de designer un 
nouvel arbitre en application de !'article 32. 

L.M. 2012, c. 38, art. 20. 

Competence quant aux decisions 
42 Sous resei-ve des autres dispositions du 
present code, chaque arbitre a competence exclusive 
pour statuer sur des questions de droit, d~ fait ou sur des 
questions mixtes de dmit et de fait qui doivent etre 
tranchees lorsqu'il complete son arbitrage et qu'il rend 
une decision finale quanta Ia plainte. 

Decision rendue a l'ega•·d de Ia contravention 
43(1) Apres Ia fin de !'audience, l'arbitre decide, 
suivant Ia preponderance de Ia preuve, si une partie a 
!'arbitrage a contrevenu ou non au present code, 
directement ou indirectement, de Ia maniere alleguee 
dans Ia plainte. 

Discrimination fondcesur plusieu•·s cat·actcJ•istiques 
43( 1.1) S'il determine qu'une partie a exerce de Ia 
discrimination fondee sur plusieurs des caracteristiques 
mentionnees au paragraphe 9(2), l'arbitre tient compte 
de l'effet cumulatif, le cas echeant, de cette 
discrimination lorsqu'il rend une ordonnance en vertu 
du paragraphe (2). 

Ordonnance de mesu1·cs de •·ed1·essement 
43(2) Si en ve1tu du paragraphe (1), l'arbitre statue 
qu'une partie a !'arbitrage a contrevenu au present code, 
il peut ordonner a celle-ci d'accomplir l'un ou plusieurs 
des actes suivants : 

a) faire ou s'abstenir de faire une chose afin que 
)'observation du present code soitassuree, reparerun 
etat de choses decoulant de Ia contravention ou 
compenser equitablement un dommage cause par Ia 
contravention au present code; 

Date de consultation: 2016-06-18 
A jour du 2015-11-05 au 2016-06-15 
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The 
Saskatchewan 

Hu~nan Rights Code 

being 

Chapter S-24.1 of the Statutes of Saslwtchewan, 1979 
(effective August 7, 1979) as amended by the Statutes 
of Saslwtchewan, 1980-81, c.41 and 81; 1989-90, c.23; 
1993, c.55 and 61; 2000, c.26; 2007, c.39; 2011, c.l7; 
2013, c.S-15.1; 2014, c.E-13.1 and c.33; and 2015, c.21. 

NOTE: 
This consolidation is not official and is subject to House amendments and Law 
Clerk and Parliamentary Counsel changes to Separate Chapters that may be 
incorporated up until the publication of the annual bound volume. Amendments 
have been incorporated for convenience of reference and the official Statutes and 
Regulations should be consulted for all purposes of Interpretation and application 
of the law.In order to preserve the integrity of the official Statutes and Regulations, 
errors that may have appeared are reproduced in this consolidation. 
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CHAPTER S-24.1 

An Act respecting the Saskatchewan Code of Human Rights 
and its Administration 

SHORT TITLE 

Short title 

1 This Act may be cited as The Saslwtchewan Human Rights Code. 

IN'l'ERPRETATION 

Interpretation 

2(ij' ~tl:i ~l#~~C.t: 

(a) "age" means any age of eighteen years or more; 

(b) "commercial unit" means any building or other structure or part thereof 
that is used or occupied, or that is intended, arranged or designed to be used or 
occupied, for the manufacture, sale, resale, processing, reprocessing, displaying, 
storing, handling, garaging or distribution of personal pt•operty or any space, 
in any sttch building, structure or part thereof, that is used or occupied, or 
that is intended, ananged or designed to be used or occupied, as a separate 
business, professional unit or office; 

(c) "conmrission" means the Saskatchewan Human Rights Commission; 

(q:.1)· ~'!po:i~H":11i.e~ns t:h'~·,CoJ,h\t·o'f~.Q\tee_ri~s:Bench; 

(d) "creed" means religious creed; 

(d.l) "disability" means: 

(i) any degree of physical disability, infirmity, malformation or 
disfigurement and, without limiting the generality of the foregoing, 
includes: 

(A) epilepsy; 

(B) any degree of paralysis; 

(C) amputation; 

(D) lack of physical co-ordination; 

(E) blindness or visual impediment; 

(F) deafness or hearing impediment; 

(G) muteness or speech impediment; or 

(H) physical reliance on a service animal, wheelchair or other 
remedial appliance or device; or 
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18 

c. S-24.1 SASKATCHEWAN HUMAN RIGHTS CODE 

(7) If any person has refused or failed to comply with a demand, requirement or 
request pursuant to subsection (5), the commission or any person designated by the 
commission may, on application without notice, apply to the court for: 

(a) an order reqtliring that person to immediately produce books, documents, 
correspondence, records or other papers for the purpose of an investigation; 

(b) an order requiring that person to respond to inquiries made pursuant to 
clause (5)(b); or 

(c) any other order the court considers necessary. 

(8) No person shall hinder, obstruct, resist, molest or interfere with the commission 
o1· any person designated by the commission, or attempt to hinder, obstruct, resist, 
molest or interfe1·e with the commission or its designate, in the investigation of a 
complaint under this Act or any other Act administered by the commission. 

29 Repealed. 2011, c.l7, s.12. 

29.1 Repealed. 2011, c.17, s.12. 

29.2 Repealed. 2011, c.17, s.12. 

29.3 Repealed. 2011, c.l7, s.12. 

29.4 Repealed. 2011, c.l7, s.l2. 

Mediation 

1989-90, c.23, s.18; 2000, c.2G, s.2,J; 2011, c.l7, 
s.11; 2014, c.33, s.9. 

29.5(1) If the Chief Commissioner determines that there are no grounds to dismiss a 
complaint pursuant to subsection 27.1(2), hem· she may, before making an application 
to the court pursuant to section 29.6, require the parties to enter into mediation. 

(2) If the parties reach a settlement during the mediation entered into pursuant 
to subsection (1), the complaint shall be considered settled for the purposes of this 
Act. 

(3) If, during the mediation entered into pursuant to subsection (1), the person 
against whom the complaint is made proposes an offer of settlement that the Chief 
Commissioner considers fair and reasonable but that the complainant rejects, the 
Chief Commissioner may dismiss the complaint. 

2011, c.17, s.13. 
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SASKATCHEWAN HUMAN RIGHTS CODE 

Hearing 

19 

c. S-24.1 

2.9. 7,(1) S~J:>j_~-Ft tq .s~P.~-7-C:~,i.<>.~. (~) •. ~n th~ r~c~ipt, pf~~'!~-~PP:~lc~~!9~;.fgJ\~~~9::~Jftir.~· 
purs,pa:p.t to :~iiljS~ptibii·;'29;:6.(1),. the:~c:dut:t sh'allfi~:o~~da;~&;:time/B:)l.!l :PJa:c~f l'o'i~th:C:f 
lieru:I_i1g. 

j~~~-~~~Hi~£fJ~~~~f~~l~~;g:!fit'e, . t11e ·rioqrt•niay di~~~-c~ .th13 'gart1e?;t.o.:p£eicipate 

:~~~~i1it~~i.:!~r~imfs'e}t:b.ytJ.i{sA~tFttt~:Q4~e!i~:·~~i~~lf:\R.uJ~iiPPl&~ta.~fi~~iiti 

'-(4) ':rne 'cg 
·e·stiib1i81iih .. 

2011, c.l7, s.l3. 

Costs 

29.8 Neither the court nor the Court of Appeal may award costs to any party unless 
the court or the Court of Appeal considers that there has been vexatious, fi:ivol01.ts 
or abusive conduct on the part of any party. 

2011, c.l7. s.l3. 

Pal'ties to Pl'Oceediug 
30(1) The parties to a hearing with respect to any complaint are: 

(a) the commission, which shall have carriage of the complaint; 

(b) the person named in the complaint as the complainant; 

(c) any person named in the complaint who is alleged to have been dealt with 
contrary to the provisions of this Act; 

(d) any person named in the complaint who is alleged to have contravened 
this Act; and 

(e) any other pe1·son specified by the court, on any notice that the court may 
determine and after the person has been given an opportunity to be heard 
against the adding of the person as a party. 

(2) A true copy ofthe complaint shall be annexed to the notice of the hearing that 
is given to any party other than the commission. 

(3) A party mentioned in clause (l)(b), (c), (d) or (e) may be represented at a hearing 
by counsel at that party's expense. 

(4) If the court considers it appropriate in the circumstances, and subject to any 
conditions that the court considers necessary, a party mentioned in clause (l)(b), 
(c), (d) or (e) may appear at a hearing with the assistance of a third party other 
than counsel. 

1979, c.S-2•1.1, s.30; 2000, c.2G, s.26; 2011, c.l7, 
s.I4. 
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