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PART I – STATEMENT OF FACTS 
 
A. Overview 

1. This appeal is of great importance for all aboriginal Canadians living traditional 

aboriginal spirituality. If the BC Court of Appeal’s decision is allowed to stand, aboriginal 

Canadians, whose spiritual beliefs and practices are often inextricably bound up with and 

dependent upon specific areas of land, will be precluded from obtaining Charter s. 2(a) 

protection. This consequence has far reaching negative implications for aboriginal spiritual 

traditions, cultures, and identities, and Canadian society. 

2. The appeal concerns a decision by the Respondent Minister to agree to sell and lease 

Crown land to enable construction of a proposed ski resort on a sacred site integrally connected 

and deeply linked to the appellant aboriginal nation’s spiritual beliefs, practices, culture and 

identity. The evidence shows the consequent damage for the Appellants will be profound. As a 

Ktunaxa knowledge keeper summarized: "If we lose Qat'muk, our freedom to believe what we 

believe about the place and to continue our associated ceremonies will mean nothing."1 

3. The Appellants’ position is that where aboriginal people claim a right to freedom of 

conscience and religion under s. 2(a) of the Charter (“s. 2(a)”) and an aboriginal right to practice 

its religion under s. 35 of the Constitution Act, 1982 (“s. 35 right”), each right must be 

considered in accordance with the legal criteria applicable to it. Consideration of some of the 

criteria applicable to one of these rights is not sufficient to determine both of them. 

4. The Minister’s failure to consider the s. 2(a) right was an error of law, reviewable on the 

standard of correctness. The Minister’s failure to properly characterize the s. 35 right was also an 

error of law, reviewable on the standard of correctness. 

5. Where correctness is the standard of review, a reviewing court may substitute its own 

opinion for that of the decision-maker if there is sufficient evidence in the record to allow it to do 

so.2 Both the chambers judge and the BCCA attempted to do so, but made further errors of law. 

                                                 
1 Affidavit #1 of Chris Luke Sr., sworn October 23, 2012, paras. 55-56, 58-59, 77 [C. Luke Aff. #1] 
[Appellants’ Record (“AR”) Tab 21]. 
2 Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, paras. 59-60 [Dunsmuir] [Appellants’ 
Book of Authorities (“ABA”) Tab 13]. 
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B. Facts 

1. The Ktunaxa and Their Religious Beliefs and Practices 

6. The Ktunaxa are aboriginal people under s. 35 of the Constitution Act, 1982 who have 

traditionally inhabited about 70,000 square kilometers in the Columbia and Kootenay River 

valleys and parts of the Purcell, Selkirk and Rocky Mountains in what is now British Columbia, 

Alberta, Montana, Idaho and Washington since before European contact.3 

7. The Ktunaxa are not generally opposed to development and have worked with the Crown 

and its Ministries in a collaborative and open manner, engaging in land and resource 

management and development throughout the Ktunaxa territory. However, they are adamantly 

opposed to development in this particular sacred area of their territory and have been so opposed 

since the proponent’s first initiative to develop it.4 

8. On March 20, 2012, the Respondent Minister (“Minister”) approved a Master 

Development Agreement (“MDA Decision”), allowing Glacier Resorts Ltd. (“Glacier”) to 

purchase and lease Crown land for construction and operation of a proposed 6250 bed ski resort 

in the Jumbo Glacier valley 55 km west of Invermere, British Columbia.5 

9. The ski resort will be located at the core of a sacred site, known as Qat’muk, which, 

derived from an ancient covenant, is the home of one of the Ktunaxa’s most important spirits, 

Kⱡawⱡa Tukⱡuⱡakʔis, or Grizzly Bear Spirit.6 Qat’muk is one of the most sacred Ktunaxa sites.7 

                                                 
3 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, ch. 11, s. 35; Ktunaxa 
Nation v. British Columbia (Forests, Lands, and Natural Resource Operations), 2014 BCSC 568, paras. 
2, 31 [BCSC Reasons] [AR Tab 2]; Affidavit #1 of Kathryn Teneese, sworn November 29, 2011, para. 24 
[K. Teneese Aff. #1] [AR Tab 25]. 
4 Affidavit #1 of Peter Walters, sworn July 1, 2013, Ex. 20, p. 99 [P. Walters Aff. #1] [AR Tab 26]; 
K.Teneese Aff. #1, supra note 3, paras. 152, Ex. 30 [AR Tab 25]; Affidavit #4 of Kathryn Teneese, sworn 
December 10, 2013, para. 26 [K. Teneese Aff. #4] [AR Tab 28]; Affidavit #1 of Psyche Brown, affirmed 
August 1, 2013, para. 34, Ex. 8 [P. Brown Aff. #1] [AR Tab 27]. 
5 BCSC Reasons, supra note 3, paras. 1, 3, 236, Schedule F, p. 118 [AR Tab 2]. 
6 BCSC Reasons, supra note 3, paras. 111, 297 [AR Tab 2]; Ktunaxa Nation v. British Columbia (Forests, 
Lands and Natural Resource Operations), 2015 BCCA 352, para. 9 [BCCA Reasons] [AR Tab 4]. 
7 C. Luke Aff. #1, supra note 1, para. 48 [AR Tab 21]; K. Teneese Aff. #1, supra note 3, paras. 53, 89; 
Ex. 6, p. 12 [AR Tab 25]; Affidavit #1 of Leo Williams, sworn November 25, 2010, paras. 13-14. See 
also paras. 1, 15, 18 [AR Tab 10]. 
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10. While most Ktunaxa religious practices, conducted since pre-contact and still regularly 

occurring, happen away from Qat’muk, the chambers judge understood Ktunaxa beliefs to 

include: 

• …the Proposed Resort in Qat’muk would desecrate this sacred site and cause the 
Grizzly Bear Spirit to leave. If the Grizzly Bear Spirit leaves Qat’muk, the Ktunaxa 
say they will no longer be able to receive physical or spiritual assistance and guidance 
from that spirit. Their rituals and songs about the Grizzly Bear Spirit will lose all 
meaning and efficacy. The Ktunaxa say this will have a profound negative impact on 
their identity and culture. 
 

• …if the ski resort is built…the Ktunaxa will no longer have access to [Grizzly Bear 
Spirit] or the gifts it provides to them, and that their religious rituals involving 
Grizzly Bear Spirit will become meaningless. … 
 

• …it is the continuing presence of the Grizzly Bear Spirit, whose home is in Qat’muk, 
which is of critical importance to their religious rituals and ceremonies…8 

2. Ktunaxa Opposition to the Ski Resort and Impacts on the Ktunaxa 

11. Although the ski resort was first proposed 20 years before the MDA Decision, a formal 

Crown-Ktunaxa consultation process occurred only from 2006 to 2009.9 From 1991 to March 

1993, the Crown was occupied with determining whether to grant Glacier “sole proponent 

status”. From 1992 to 1994, the Crown implemented the CORE land use review process. From 

1995 to 2004, the proposed ski resort underwent an Environmental Assessment review. The 

formal Crown-Ktunaxa consultation process began only in 2006, pursuant to a consultation 

agreement which operated from September 2006 to June 2009 at which time the Minister advised 

that consultation was complete.10 The period following the Minister’s close of consultation, from 

2009 to 2012, was referred to by him as “interest-based” discussions not related to Ktunaxa’s 

asserted aboriginal rights.11  

12. Since it was originally proposed, the Ktunaxa advised BC that they were adamantly 

opposed to the ski resort and would not accept it under any circumstances.12 The Government of 

BC acknowledged adamant Ktunaxa opposition to the Resort as early as Sept. 21, 1993. Ktunaxa 
                                                 
8 BCSC Reasons, supra note 3, paras. 17, 108, 110; See also paras. 111, 297 [AR Tab 2]. 
9 Ibid., Schedule B Chronology, pp. 97-100 [AR Tab 2]. 
10 Ibid., para. 86, Schedule D, pp. 104-106 [AR Tab 2]. 
11 Ibid., para. 86, Schedule D, pp. 104-106 [AR Tab 2]. 
12 Ibid., Schedule B, pp. 97-98 [AR Tab 2]; BCCA Reasons, supra note 6, paras. 14, 23-26 [AR Tab 4].   
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leadership adopted resolutions forwarded to BC objecting to the permanent nature of the 

development, such as the one adopted on Sept. 20, 1995: 

The Ktunaxa people are opposed to opening this area to any type of residential or 
commercial permanent development. The Ktunaxa values that exist there now far 
outweigh any monetary value. 

………. 

[…] The decision not to develop the Jumbo Creek Valley is the only decision that 
the Ktunaxa people will accept.13 
 

13. In 1997, Ktunaxa elders informed BC that “Jumbo is unique so leave it that way.”14 In 

2003, the Ktunaxa Tribal Chief, Sophie Pierre, confirmed Ktunaxa opposition to the resort.15 A 

2003 study commissioned by the BC Environmental Assessment Office found:  

…Many people expressed the sacred importance of the integrity of the area to their 
current well-being and the well-being of future generations and suggested that there is 
no price or set of socio-economic benefits great enough to compensate them for the 
loss of this priceless, sacred area. Many were unequivocal in their statements that the 
area should be left alone as a place of spiritual importance and to the grizzly bear… 

…The expressions of the sacred and “priceless” value of the Jumbo/Quatmu by many 
of the First Nations people should not be underestimated. As economists, we could 
interpret this situation as a revealed preference of no development under any 
circumstances with an “infinite price” tag.16 

………. 

[…] We did not expect this depth, degree and widespread opposition to the project.17 
 

14. The Ktunaxa were advised at a June 9-10, 2009 meeting that BC’s range of responses to 

protect sacred areas could include halting a project.18 

 
15. BC knew about Ktunaxa opposition to the ski resort well before 2009.19 What was ‘new’ 

in 2009 was a Ktunaxa elder responding “No” in the Ktunaxa language to the then responsible 

Minister asking during a September 19, 2009 meeting if there was any middle ground for the 

Ktunaxa regarding the ski resort. The chambers judge incorrectly elevated this statement to a 
                                                 
13 K. Teneese Aff. #1, supra note 3, paras. 150-153 [AR Tab 25]. 
14 P. Brown Aff. #1, supra note 4, Ex. 31, p. 274 [AR Tab 27]. 
15 K. Teneese Aff. #1, supra note 3, Ex. 31, p. 652 [AR Tab 25]. 
16 BCSC Reasons, supra note 3, paras. 53-55 [AR Tab 2]. 
17 K. Teneese Aff. #1, supra note 3, para. 160, Ex. 33, p. 679 [AR Tab 25]. 
18 P. Brown Aff. #1, supra note 4, Ex. 103, pp. 252-253 [AR Tab 27]. 
19 Facts, supra, paras.12-14  
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new Ktunaxa position. During this same meeting, that Minister indicated that he understood the 

idea of a spirit having a place.20 

 

16. Despite their opposition, the Ktunaxa engaged in the consultation process seeking 

accommodations to protect their rights, title and cultural interests as much as possible in case the 

ski resort would be approved.21 Some Ktunaxa representatives involved in the consultation 

process did not, as a consequence of residential school and other cultural interferences, realize 

the full extent of Qat’muk’s importance and its significance for Ktunaxa spiritual practices and 

beliefs until it was explained to them by Ktunaxa knowledge keepers and elders.22  

17. The Ktunaxa advised the Minister three times in writing (August 2010, July 2011, and 

January 2012) that their Charter s. 2(a) fundamental freedom of religion right regarding their 

religious practices was implicated by the pending MDA Decision.23 

18. The Ktunaxa produced an expert report which concluded that it is well documented that 

Grizzly Bear Spirit is a principal spirit within Ktunaxa religious beliefs and cosmology since at 

least 1846 and likely long before, and referred to early ethnographers whose works include 

accounts of a Ktunaxa ceremony in which “The spirit of the grizzly…was believed to be present 

during the ceremony.” The report was offered to but never requested by the Minister.24 

19. On July 20, 2011, the Ktunaxa wrote to the Minister:  

[The ski resort] would also fundamentally disrupt the power of Grizzly Spirit in 
Qat’muk and beyond and thus in our vision quests, our prayers, our songs and 
dances – in a word, in our lives. The very purpose and meaning of these cultural 
practices would be impaired and changed. Thus, even if they were to continue, 
they would have become mere performances, imitations of once real and living 
things. 
………. 

However, the fate of these practices depends upon the fate of Qat'muk…. 
                                                 
20 K. Teneese Aff. #1, supra note 3, paras. 214, 215, 217 [AR Tab 25]. 
21 Ibid., para. 170 [AR Tab 25]. 
22 Ibid., paras. 170, 182-184 [AR Tab 25]. 
23 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to 
the Canada Act 1982 (U.K.), 1982, c. 11; Aff. #1 of K. Teneese, ibid., Ex. 49, p. 928; Ex. 58, pp. 997, 
1002-1003, Ex. 68, pp. 1033, 1038-1039 [AR Tab 25]. 
24 Affidavit #1 of Craig Candler, sworn November 27, 2012, Ex. A, pp. 15-16, 19-21, 23 [C. Candler Aff. 
#1] [AR Tab 23]; BCSC Reasons, supra note 3, para. 173 [AR Tab 2]. 
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(emphasis added)25 

20. In a January 30, 2012 memo, the Ktunaxa advised the Minister: 

…our paramount concern with this Project is the impact it will have on Qat'muk, 
our spiritual connection to it, and the cultural practices that depend on maintaining 
this connection.26 

21. The Ktunaxa advised the Minister that the negative impacts of the ski resort would be in 

the order of those of residential schools and the extirpation of salmon in Ktunaxa territory 

resulting from the damming of the Columbia River.27  

22. The chambers judge referred to fourteen Ktunaxa affiants who attested to the devastating 

consequences for Ktunaxa spirituality, culture and identity if the ski resort was built in 

Qat’muk.28 Their uncontradicted evidence included:  

It [Qat’muk] is also the divinely designated place through which those prayers rise 
to the Creator and through which the Creator’s benefits are brought back to us. If 
the resort is built, those connections will be broken. Once…broken, our ceremonies 
and rituals will no longer be intact in their essentials.29 

The reason we are against the Jumbo Glacier Resort is because that’s where we 
believe the Spirit is and if they put that there, it will leave us. It won’t be like that 
the Grizzly Spirit will simply just move to another place.30 

If the resort goes ahead, there will be no point in me going back to Qat’muk. There 
will be a village in the heart of Grizzly Spirit’s home. The peacefulness will be 
destroyed. Grizzly Spirit will be gone. The invasion will be complete.31 

If the resort is built at Qat’muk, it will cause a serious interruption in our spiritual 
communication system. ….The Ktunaxa might be able to sing the song of the 
grizzly bears, but it won’t mean anything. It will have lost its purpose and effect…. 
It is my belief that the grizzly bears and the spirits are not going to be able to 

                                                 
25 K. Teneese Aff. #1, supra note 3, Exhibit 58, pp. 999, 1003 [AR Tab 25]. 
26 Ibid., Ex. 68, p. 1155 [AR Tab 25]. 
27 Ibid., para. 311, Ex. 69 (Jan. 30, 2012 letter to Minister), p. 1159 [AR Tab 25]. 
28 BCSC Reasons, supra note 3, para. 108-109 [AR Tab 2]; See also Affidavit #1 of Francis Auld, sworn 
August 21, 2012, para. 31 [AR Tab 11]. 
29 Affidavit #1 of Marjorie Birdstone, sworn November 28, 2012, para. 64, see also paras. 53-56, 58-61, 
67-68, 71-73 [M. Birdstone Aff. #1] [AR Tab 24]. 
30 Affidavit #1 of Herman Alpine, sworn October 16, 2012, paras. 32, 45, see also paras. 28-30, 34-45 [H. 
Alpine Aff. #1] [AR Tab 18]. 
31 Affidavit #1 of Patsy Nicholas, sworn October 15, 2012, para. 39, see also paras. 30-31, 35-40 [AR Tab 
16]. 
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receive the song.”32 

…spirits like Grizzly Spirit have their own places. The Creator has put them here 
with us to help us lead happy lives in this world. Their places are not our places. 
We cannot treat these places anyway we want. ….To destroy a spirit’s place, to 
make it unsuitable to the spirit, would make the spirit homeless, so to speak.33 

In thinking about Qat’muk, there is no question that when you wreck the land, you 
wreck the spiritual connection. The resort would wreck that land. Thus, it would 
also wreck our spiritual connection to that land. And here I always go back to our 
Creation Story. Our connection to the land there is fundamental. Consequently, the 
harm posed by the resort would be grave, attacking the deepest roots of our identity 
as Ktunaxa people.34 

…from the Kootenai perspective….there’s also the place that’s a real significant 
part of it as well. Not place as in where you pray, but place as in where the spirit is 
located, or dwells, or emanates from, cleanses or heals itself at.35 

23. For the Ktunaxa, construction of the ski resort will interrupt their ability to attain 

spiritual-religious transformation from grizzly to Ktunaxa and back, a transformation "at the 

core" of Ktunaxa identity. Spiritual songs, dances and prayers focused on Qat'muk will suffer 

such that, rather than being expressions of hope and joy and strength, they will become 

expressions of loss and sadness.36  

24. Several Ktunaxa affiants say that the ski resort will sever their connection with Grizzly 

Bear Spirit:  

I understand the covenant established in the Creation Story as a sort of exchange 
between us as human beings and the grizzly bears and Grizzly Bear Spirit. That 
exchange would come to an end. It would stop. 

………. 

. . .Many strands in the web have been seriously damaged for the Ktunaxa people, 
even the strands connecting to grizzly bear have been damaged. But if the ski resort 
is built at Qat'muk, we are not talking just about damage anymore. It will be that the 

                                                 
32 Affidavit #1 of Joseph Pierre, sworn November 23, 2011, paras 46-47, see also paras. 45, 48-60 [J. 
Pierre Aff. #1] [AR Tab 22]. 
33 Affidavit #1 of Margaret Friedlander, sworn October 10, 2012, para. 16, see also paras. 25-29, 32-33 
[M. Friedlander Aff. #1] [AR Tab 13]. 
34 Affidavit #1 of Mary Jimmy, sworn October 15, 2012, para. 33, see also paras. 21-32 [M. Jimmy Aff. 
#1] [AR Tab 15]. 
35 Affidavit #1 of Vernon Finley, sworn August 23, 2012, para. 57, see also paras. 20, 23-39 [V. Finley 
Aff. #1] [AR Tab 12]. 
36 C. Luke Aff. #1, supra note 1, paras. 55, 77 [AR Tab 21]; K. Teneese Aff. #1, supra note 3, Ex. 58, p. 
1002: “…freedom of religion, …includes our right to practice - and not merely perform - our traditional 
ceremonies connected with Grizzly Spirit.” [AR Tab 25]. 
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thread to grizzly bear will be taken away entirely.37 

25. The consequences for a Ktunaxa spiritual practitioner are profound given that one of 

Grizzly Bear Spirit’s main functions is to determine whether a Ktunaxa person’s prayers are 

conveyed to the Creator.38 

26. Grizzly Bear Spirit is real for the Ktunaxa. They see the spirit entering into and leaving 

their ceremonies.39 

27. Qat'muk is vital to protect Ktunaxa spiritual practices and beliefs and for cultural 

security: 

It is important that we not be misunderstood as to what the Ktunaxa need to protect 
at Qat'muk. By protecting Qat'muk, I am not speaking about our attempt to ensure 
that the place, the knowledge and the ceremonies associated with it are protected in 
the abstract. I am speaking about what it means to be Ktunaxa. 

………. 

Qat'muk provides for our Ktunaxa cultural security in the present and continuity of 
that spiritual and cultural security into the future. It enables Ktunaxa citizens 
collectively to renew and continue, and in certain cases individually to tap into deep 
and anchored roots in the world as Ktunaxa. If it is developed into a ski resort, it 
would make our existence as Ktunaxa much more fragile.40 

28. The lack of meaning, purpose, value, or efficacy of their ceremonies and beliefs with 

respect to the core grizzly bear spiritual entity will leave the Ktunaxa with no meaningful ability 

to follow their religious beliefs and practices, having profound impacts on their identity and 

ability to teach Ktunaxa spirituality to future generations.41  

If the proposed resort were to go ahead in the heart of Qat’muk, I do not see how I 

                                                 
37 J. Pierre Aff. #1, supra note 32, paras. 52, 56. See also 46-51, 55 [AR Tab 22]; M. Jimmy Aff. #1, 
supra note 34, para. 34 [AR Tab 15]; V. Finley Aff. #1, supra note 35, para. 56 [AR Tab 12]. 
38 M. Birdstone Aff. #1, supra note 29, para. 54 [AR Tab 24]; V. Finley Aff. #1, ibid., paras. 20, 25-38, 
56-57 [AR Tab 12]. 
39 J. Pierre Aff. #1, supra note 32, paras. 53, 68, 69 [AR Tab 22]; V. Finley Aff. #1, ibid., paras. 50, 51 
[AR Tab 12]; M. Friedlander Aff. #1, supra note 33, para. 14 [AR Tab 13]; Affidavit #1 of Margaret 
Teneese, sworn October 17, 2012, para. 45 [M. Teneese Aff. #1] [AR Tab 19]. 
40 K. Teneese Aff. #1, supra note 3, para. 90, 104. See also para. 103 [AR Tab 25]; J. Pierre Aff. #1, 
supra note 32 paras. 60, 74, 75 [AR Tab 22]; Affidavit #1 of Alfred William Joseph, sworn October 16, 
2012, paras. 51, 59 [A. Joseph Aff. #1] [AR Tab 17]. 
41 K. Teneese Aff. #1, supra note 3, paras. 78, 83, 87, 89, 103-105 [AR Tab 25]; M. Birdstone Aff. #1, 
supra note 29, para. 63, 64, 66-68 [AR Tab 24]; H. Alpine Aff. #1, supra note 30, paras. 29-33, 39, 41, 
43-45 [AR Tab 18]. 
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can meaningfully speak to my grandchildren about Grizzly Bear Spirit. How can I 
teach them his songs, what to ask from him, if he no longer has a place recognizable 
to us and respected as his within our world?42  

Also accompanying the group was my nephew…who brought his pre-teen daughter. 
What is especially tragic is that if the Ski Resort were built, that young girl (and 
countless others like her) will not even know what was taken from Ktunaxa culture 
or spirituality. The loss is irreplaceable. She would not know of the treasure she 
would be missing as a result of the Ski Resort being there. Consequently, her 
identity as a Ktunaxa person would be diminished.43 

 
29. Ktunaxa doctrine of secrecy regarding their spirituality includes strictures on sharing 

their communal religious beliefs and sacred sites with non-Ktunaxa persons, and prevents 

persons who have gained sacred knowledge from widely revealing it. In compelling 

circumstances, such as threats to important sacred sites, they sometimes share details with 

outsiders..44 

3. The Minister’s Decision 

30. The Minister did not consider the s. 2(a) right at all when he made the MDA Decision.45  

31. The Minister only considered what he characterized as an asserted s. 35 Ktunaxa 

aboriginal right to preclude development. The Ktunaxa had asserted a s. 35 right to exercise 

spiritual practices which rely on a sacred site and require its protection. As a result of his 

mischaracterization of the s. 35 right, the Minister determined that the prima facie claim was 

weak because there was, “…no indication that valley would have been under threat from 

permanent forms of development at the time of contact such that the right claimed would have 

been one that was exercised or an aboriginal tradition, practice or activity integral to the culture 

of Ktunaxa.”46  

                                                 
42 H. Alpine Aff. #1, ibid., para. 31. See also paras. 29, 30, 32, 33, 39, 41, 43-45 [AR Tab 18]. 
43 K. Teneese Aff. #1, supra note 3, para. 336 [AR Tab 25]. 
44 BCSC Reasons, supra note 3, paras. 93, 208, 231 [AR Tab 2]; M. Friedlander Aff. #1, supra note 33, 
paras. 23-24, 32-33 [AR Tab 13]; Affidavit #1 of Beatrice Stevens, sworn October 18, 2012, paras. 35-37 
[B. Stevens Aff. #1] [AR Tab 20]; Affidavit #1 of Sabina Cote, sworn November 22, 2010, para. 31 [AR 
Tab 9]; K. Teneese Aff. #1, supra note 3, paras. 87-89 [AR Tab 25]; H. Alpine Aff. #1, supra note 30, 
para. 25 and Ex. B, p. 6 [AR Tab 18]. 
45 BCSC Reasons, supra note 3, Schedule F (Minister’s Rationale for Decision), pp.117-124 [AR Tab 2]; 
BCCA Reasons, supra note 6, paras. 44, 54 [AR Tab 4]. 
46 BCSC Reasons, ibid., Schedule F, p. 122 [AR Tab 2]. 
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4. The Chambers Judge’s Decision 

32. The chambers judge acknowledged that the Minister did not analyze the s. 2(a) right, but 

he held that the Minister’s reasons and the consultation process “address the substance of the 

Ktunaxa’s asserted s. 2(a) Charter right.”47 

33. The chambers judge found that Ktunaxa beliefs and practices involving Grizzly Bear 

Spirit are sincere and have a nexus with religion, but he found no s. 2(a) infringement because 

the ski resort would not constrain the actions of Ktunaxa religious practices, impacting what he 

understood as only the meaning of, or fulfillment gained from, the practices.48 He found that 

absent coercion or constraint, there was no infringement. 

34. The chambers judge also narrowed the scope of s. 2(a) by stating that “…where the 

otherwise lawful use of land is asserted to cause the loss of meaning to or fulfillment from 

religious practices carried out elsewhere, the interference cannot exceed the threshold of being 

beyond ‘trivial or insubstantial’”.49 

35. The chambers judge mischaracterized the s 35 right by defining it as “the specific belief 

at issue here [was] that a development in the nature of the Proposed Resort is fundamentally 

inimical to Ktunaxa religion.” He acknowledged that the Ktunaxa are secretive in their spiritual 

beliefs, but then found that the mischaracterized belief was “of recent understanding”50 which, in 

effect, meant that it could not be an aboriginal right. Finally, he found that there was appropriate 

accommodation of this mischaracterized ‘aboriginal right’ of recent understanding.51 

36. The chambers judge relied on this mischaracterization of the asserted right to determine 

that adequate consultation and accommodation had been offered to the Ktunaxa. 

                                                 
47 Ibid., para. 273 [AR Tab 2]. 
48 Ibid., paras. 275, 288, 289, 296, 297, 299 [AR Tab 2]. 
49 Ibid., para. 299 [AR Tab 2]. 
50 Ibid., para. 241 [AR Tab 2]. 
51 Ibid., paras. 244-245 [AR Tab 2]. 
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5. The British Columbia Court of Appeal (“BCCA”) Decision 

37. The BCCA recognized that the Minister had not considered the Ktunaxa s. 2(a) right, but 

found no problem with this failure as the chambers judge had determined the s. 2(a) issue. The 

Court identified the standard of review for the s. 2(a) issue was correctness.52  

38. The BCCA understood the Ktunaxa evidence to be that “The “deep linkage” between 

asserted Ktunaxa belief and Ktunaxa communal institutions and traditions is severed if the 

accommodation is built at Qat’muk…”53 and that: 

…According to the Ktunaxa, allowing the development of the Proposed Resort 
within the area of Qat’muk would constitute a desecration, the effect of which 
would be to irreparably harm their relationship with the Grizzly Bear Spirit. If 
the Proposed Resort is constructed the Grizzly Bear Spirit will leave Qat’muk 
and the Ktunaxa would no longer receive spiritual guidance. Their rituals and 
songs about the Grizzly Bear Spirit would become meaningless.54 (emphasis 
added) 

 

39. The BCCA also noted the loss of physical assistance from Grizzly Bear Spirit, and what 

the Court termed the “…profound negative impact on [Ktunaxa] identity and culture.”55 

40. The BCCA disagreed with the chamber judge’s finding that coercion or constraint on 

conduct are required to prove a s. 2(a) infringement,56 but did not otherwise contradict his s. 2(a) 

analysis, effectively upholding it. 

41. The BCCA misinterpreted this Court’s Loyola decision. It cast the Ktunaxa as imposing 

its religious beliefs and improperly restraining an undefined “others, including but not limited to 

the state as a whole.” in order to preserve what the BCCA referred to as the vitality of the 

Ktunaxa “religious community.” The Ktunaxa were seen as seeking to control others “on their 

own property”, although the Court never clarified whose property was meant.57  

                                                 
52 BCCA Reasons, supra note 6, para. 54 [AR Tab 4]. 
53 Ibid., para. 68 [AR Tab 4]. 
54 Ibid., para. 9  [AR Tab 4]. 
55 Ibid., para. 34 [AR Tab 4]. 
56 Ibid., para. 63 [AR Tab 4]. 
57 Ibid., para. 71 [AR Tab 4]. 
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PART II – STATEMENT OF QUESTIONS IN ISSUE 

42. The questions in issue are: 

a) Is it legally correct for an administrative decision maker to consider only an asserted 

s. 35 aboriginal right and not a s. 2(a) right when both are raised in relation to an 

impugned state action?  

b) Was the Ktunaxa freedom of religion under s. 2(a) of the Charter infringed by the 

Minister's decision? 

c) Does the decision under appeal reflect a proportionate balancing between the severity 

of the interference and the statutory objectives? 

d) How should courts and administrative decision-makers characterize an aboriginal 

right to exercise spiritual practices? 

 
PART III – STATEMENT OF ARGUMENT 

 
A. Is it legally correct for an administrative decision maker to consider only an 

asserted s. 35 aboriginal right and not a s. 2(a) right when both are raised in relation 
to an impugned state action?  
 

43. The Minister’s failure to consider the Ktunaxa Charter s. 2(a) right was an error in law 

precluding any deference on judicial review, and is reviewable on a standard of correctness.58 

The Minister had no discretion whether to consider the Charter. Determining whether a claimant 

"either possesses the claimed [Charter] rights or he does not" is a substantive decision and not a 

matter for discretion.59 

44. Although both the chambers judge and the BCCA attempted to correct the Minister’s 

error in failing to consider the s. 2(a) right by suggesting it had been addressed in a s.35 

                                                 
58 L’Hirondelle v. Minister of Sustainable Resources (Alberta) 2013 ABCA 12, para. 16 (leave to appeal 
to SCC denied) [L’Hirondelle] [ABA Tab 18]; Baker v. Canada, [1999] 2 S.C.R. 817, 174 D.L.R. (4th) 
193, para. 56 [Baker] [ABA Tab 3]; United Food and Commercial Workers, Local 401 v Alberta 
(Attorney General),2012 ABCA 130, 249 D.L.R. (4th) 654, para. 44 [UFCW v. Alberta (ABCA)], aff’d in 
United Food and Commercial Workers, Local 401 v. Alberta (Attorney General), [2013] 3 S.C.R. 62 
[ABA Tab 53]; Toussaint v. Canada (Attorney General), [2013] 1 F.C.R. 374, paras. 51-55 [Toussaint] 
[ABA Tab 52]. 
59 Najafi v. Canada, 2013 FC 876, para. 37 [Najafi]. See also paras. 31-34 [ABA Tab 25]. 
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analysis,60 neither of them gave proper consideration to that right. 

45. Both lower courts reviewed the Minister’s error with considerable deference. The 

chambers judge decided that a s. 35 analysis was sufficient to “address the substance of the 

Ktunaxa’s asserted s. 2(a) Charter right” and then incorrectly conflated the infringement and 

proportionality stages of analysis.61 

46. The BCCA disagreed with the portion of the chambers judge’s decision that absent 

coercion, there was no infringement of the s. 2(a) right, but did not otherwise address his s. 2(a) 

analysis.  

1. Aboriginal and Charter Rights Are Different 

47. An asserted s. 35 aboriginal right and a s. 2(a) Charter right have different protections. In 

balancing Charter rights with statutory objectives, the decision-maker must recognize the full 

constitutional status of the rights at stake and respect the s. 1 guarantee. In balancing asserted 

aboriginal rights with competing societal interests, the decision-maker is not required to treat 

those rights as existing rights enjoying the full recognition and affirmation of s. 35.62  

48. Also, while s. 35 aboriginal rights can evolve over time,63 they are rooted in the historical 

context of what occurred at the time of contact.64 In contrast, the s. 2(a) jurisprudence recognizes 

that religious beliefs and practices can change over time.65 The Minister’s decision considered 

only a mischaracterized asserted s. 35 right, denied in large part because it could not have existed 

at the time of contact.66 Both lower courts failed to address the Minister’s legal error in not 

considering the Ktunaxa s. 2(a) right. 

                                                 
60 BCSC Reasons, supra note 3, paras. 271-273 [AR Tab 2]; BCCA Reasons, supra note 6, para. 52  [AR 
Tab 4]. 
61 BCSC Reasons, supra note 3, para. 273 [AR Tab 2]. 
62 Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511, paras. 27, 
45, 48 [Haida Nation] [ABA Tab 15]; BCSC Reasons, Schedule F (p. 121) [AR Tab 2]. 
63 R. v. Sappier; R. v. Gray, 2006 SCC 54, [2006] 2 S.C.R. 686, paras. 48-49 [ABA Tab 36].  
64 R. v. Van der Peet, [1996] 2 S.C.R. 507,137 D.L.R. (4th) 289, para. 44 [Van der Peet] [ABA Tab 39]. 
65 Syndicat Northcrest v. Amselem, 2004 SCC 47, [2004] 2 S.C.R. 551, paras. 53, 71 [Amselem] [ABA 
Tab 50]. 
66 BCSC Reasons, supra note 3, para. 24, p. 122: “In particular, there is no indication that valley would 
have been under threat from permanent forms of development at the time of contact such that the right 
claimed would have been one that was exercised or an aboriginal tradition, practice or activity integral to 
the culture of Ktunaxa.” [AR Tab 2]; BCCA Reasons, supra note 6, para. 54 [AR Tab 4]. 
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2. Rule of Law Considerations 

49. “[T]he protection of Charter guarantees is a fundamental and pervasive obligation, no 

matter which adjudicative forum is applying it.”67 Discretionary decision-makers are empowered 

to consider and have a corresponding duty to apply the Charter.68 They are required to consider 

fundamental Canadian values, including those in the Charter, when exercising their discretion.69  

50. The Minister’s decision had the potential to impact a Charter right. His responsibility 

was to ensure that his decision not only reflected Charter values, but also, at an absolute 

minimum, demonstrated that he had turned his mind to the Charter right.  

51. McLachlin, C.J.C. has written that it is incumbent upon courts to “carve out a space 

within the rule of law in which religious commitments and claims to authority – sometimes 

wholly at odds with legal values and authority – can manifest and flourish.”70 Discretionary 

decision-makers as well as courts and adjudicators need to find space for the protection of 

freedom of religion. A discretionary decision-maker demonstrating that he has considered the 

Charter helps to uphold respect for the rule of law in society, ensures the continued legitimacy 

granted to such decision-makers to deal with Charter issues,71 indicates a continued respect and 

acknowledgement of the importance of the rights enshrined in s. 2(a),72 and makes the Charter 

                                                 
67 Doré v. Barreau du Québec, 2012 SCC 12, [2012] 1 S.C.R. 395, paras. 4, 35 [Doré] [ABA Tab 11]. 
68 R. v. Conway, 2010 SCC 22, [2010] 1 S.C.R. 765, para. 77 [Conway], citing McLachlin J. (as she then 
was) in Cooper v. Canada (Human Rights Commission), [1996] 3 S.C.R. 854, 140 D.L.R. (4th) 193, para. 
70 [ABA Tab 30].   
69 Doré, supra note 67, paras. 4, 28, 35 [ABA Tab 11]. Abella, J.’s comments in Doré can be understood 
as requiring not just that reasons reflect a proportionate balancing, but also that the decision-maker 
actually consider the Charter. See Doré, paras. 32, 35, 42, 43, 54-58 [ABA Tab 11]. See also Baker, 
supra note 58, para. 56 [ABA Tab 3]; Little Sisters Book and Art Emporium v. Canada (Minister of 
Justice), 2000 SCC 69, [2000] 2 S.C.R. 1120, para. 133 [Little Sisters] [ABA Tab 20]. 
70 The Right Honourable Beverley McLachlin, P.C., “Freedom of Religion and the Rule of Law: A 
Canadian Perspective”, in Recognizing Religion in a Secular Society, Douglas Farrow, ed., Montreal and 
Kingston: McGill-Queens University Press, p. 29. See pp. 13, 18, 19, 20, 22, 24, 28, 33, 37-38 [ABA Tab 
76]. 
71 Doré, supra note 67, paras. 29, 35 [ABA Tab 11]; Mary Liston, “Governments in Miniature: The Rule 
of Law in the Administrative State” in Flood and Sossin, eds., Administrative Law in Context 2d ed. 
(Toronto: Emond-Montgomery, 2013), pp. 39-84, at 77 (2011 version of article cited in Doré) [ABA Tab 
74]. 
72 R. v. Big M Drug Mart, [1985] 1 S.C.R. 295, 18 D.L.R. (4th) 321, para. 122 [Big M Drug Mart] [ABA 
Tab 29]. 
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meaningful to ordinary Canadians.73 

52. Conversely, if such decision-makers can at their own discretion determine whether they 

will consider the Charter – even when it was expressly raised before a decision – it makes a 

mockery of the reviewing power granted to them. An after-the-fact ‘fixing’ of a failure to 

consider an aboriginal claimant’s s. 2(a) right does not engender respect for the rule of law, and 

sends aboriginal Canadians the message that their Charter rights are not worthy of consideration 

at first instance.74 This is an egregious situation in the context of the recognized history of 

manifestly unjust treatment of aboriginal peoples.75 

 

3. The Minister’s Reasons Regarding s. 2(a) Were Non-Existent 

53.  A court conducting a review of a decision inquires not only into the outcome but the 

process of articulating the reasons.76 Such reasons provide transparency, an assurance to the 

parties that their submissions have been considered, and enable the reviewing court to conduct a 

meaningful review.77 The Minister’s reasons show no evidence that he considered the Charter.78 

                                                 
73 Conway, supra note 68, para. 77 citing McLachlin J. (as she then was) in Cooper, supra note 68, para. 
70 [ABA Tab 30]. 
74 For an existing judicial tendency to understand aboriginal claimants’ Charter s. 2(a) claims only in a s. 
35 context at first instance, see Kelly Lake Cree Nation v. British Columbia (Minister of Energy and 
Mines), [1998] BCJ No. 2471 (QL), [1999] 3 C.N.L.R. 126, para. 234: “[…] While the decision does not 
use the word "Charter" or "Charter of Rights and Freedoms", the plain reading of the decision can lead 
one to no other conclusion than the decision of Mr. German involved a consideration of Aboriginal and 
treaty rights. …” [Kelly Lake Cree] [ABA Tab 17]; See also Douglas/kwantlen Faculty Assn. v. Douglas 
College, [1990] 3 S.C.R. 570, 77 D.L.R. (4th) 94, p. 604 which acknowledges that decisions at first 
instance often go unchallenged, with judicial review being expensive and time consuming. [Douglas 
College] [ABA Tab 12]. 
75 R. v. Sparrow, [1990] 1 S.C.R. 1075, 70 D.L.R. (4th) 385, pp. 1103-1104 [ABA Tab 38]; McDiarmid 
Lumber Ltd. v. God’s Lake First Nation, 2006 SCC 58, [2006] 2 S.C.R. 846, para. 106 [McDiarmid 
Lumber] [ABA Tab 22]; Larkman v. Attorney General of Canada, 2014 FCA 299, [2015] 2 C.N.L.R. 
240, para. 33 [Larkman] [ABA Tab 19]; Indian Act, R.S.C. 1927, c. 98, ss. 9, 9(3), 10, 140, 141, 143, 155 
[Repealed]; An Ordinance to Provide for the taking of Oaths and Admission of Evidence in Certain 
Cases, Laws of British Columbia, 1867, No. 74, s. 5; Government of Canada’s Statement of Apology to 
Former Students of Indian Residential Schools, June 11, 2008: “[…] These objectives were based on the 
assumption Aboriginal cultures and spiritual beliefs were inferior and unequal.”; Remarks of the Right 
Honourable Beverley McLachlin, P.C. at the Annual Conference of the Canadian Institute for the 
Administration of Justice, October 16, 2015, Saskatoon, p. 8 [ABA Tab 77]. 
76 Dunsmuir, supra note 2, para. 47 [ABA Tab 13]. 
77 Vancouver International Airport Authority v. Public Service Alliance of Canada, 2010 FCA 158, 
[2011] 4 F.C.R. 425, paras. 13-17 [Vancouver International Airport Authority] [ABA Tab 54]. 
78 Facts, supra paras. 29-30; BCSC Reasons, supra note 3, pp.119-124 [AR Tab 2]. 
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54. To say that it was sufficient for the Minister to have considered generalized “sacred 

values” 79 and not Ktunaxa religious practices and beliefs actually at stake is equivalent to saying 

that it would have been sufficient for the Multani and Amselem decision-makers to mention only 

generalized religious values rather than the importance of the kirpan to Sikhs and the succah for 

Jews. Such an approach would allow decision-makers to ignore what is really at stake for a 

claimant, rendering the “more than trivial or insubstantial” standard irrelevant and ensuring that 

there need not be any meaningful reckoning with the severity of the infringement, a necessary 

component (and part of the core) of the proportionality analysis.80  

55. Where reasons omit obvious or vital topics, they have been held to be inadequate with no 

deference due to the decision-maker.81 Section 2(a) was clearly a vital issue for the Minister to 

address, particularly given that it was raised with him before he made his decision.82  

56. Unlike cases in which the decision maker’s reasons showed that he was alive to the 

question at issue,83 in this case there was no s. 2(a) decision to review, for reasonableness, 

disproportionality or correctness.84 There were no reasons to show that the Minister was alive to 

the Charter s. 2(a) right85 or conscious of the fundamental importance of Charter values,86 much 

less to show he assessed the infringement on the correct legal test or at all.87 The Minister’s 

decision was of immense importance to the Ktunaxa and they had a legitimate expectation that 

their s. 2(a) right would be considered.88 Neither lower court properly addressed the Minister’s 

failure. 

                                                 
79 BCSC Reasons, supra note 3, paras. 306, 307, p. 122 (Minister’s Rationale for Decision) [AR Tab 2]. 
80 Doré, supra note 67, para. 56 [ABA Tab 11]. 
81 Spinks v. Alberta (Law Enforcement Review Board), 2011 ABCA 162, 46 Alta LR (5th), para. 17 [ABA 
Tab 49]; Mary Liston, supra note 71, p. 77 [ABA Tab 74]; See also R. v. Feeney, [1997] 2 S.C.R. 13, 146 
D.L.R. (4th), para. 84 (rehearing granted on other grounds: R. v. Feeney (Application), [1997] 2 S.C.R. 
117) [ABA Tab 33]. 
82 Facts, supra, para. 17 
83 Newfoundland and Labrador Nurses’ Union v. Newfoundland and Labrador, 2011 SCC 62, [2011] 3 
S.C.R. 708, para. 26 [Newfoundland and Labrador Nurses’ Union] [ABA Tab 26]. 
84 UFCW v. Alberta (ABCA), supra note 58, para. 44, aff’d in UFCW v. Alberta (SCC), supra note 58 
[ABA Tab 53]. 
85 Facts, supra, para. 30 
86 Doré, supra note 67, para. 54 [ABA Tab 11]. 
87 Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 37, [2009] 2 S.C.R. 567, para. 32 
[Hutterian Brethren] [ABA Tab 2]. 
88 Baker, supra note 58, paras. 25, 26 [ABA Tab 3]. 
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57. The following arguments are presented to assist the Court in substituting its own opinion 

for the incorrect one should it decide to do so.  

B. Was the Ktunaxa Charter s. 2(a) right infringed by the Minister's decision? 
 

1. Section 2(a) Legal Test 

58. Section 2(a) "must be given a generous and expansive interpretation" to "ensure that 

those to whom the Canadian Charter applies enjoy the full benefit of the rights and freedoms, 

and thereby, that the purpose of that charter is attained....",89 and to allow for the “robust 

protection for the values underlying religious freedom".90  

59. An infringement of s. 2(a) is made out where: (1) the claimant sincerely believes in a 

belief or practice that has a nexus with religion; and (2) the impugned measure interferes in a 

more than trivial or insubstantial manner with the claimant’s ability to act in accordance with his 

or her religious belief or practice. “Trivial or insubstantial” interference is interference that does 

not threaten actual religious beliefs or conduct.91 

60. Any non-trivial restriction on a religious practice will amount to a s. 2(a) infringement,92 

indirect burdens on religion are encompassed within s. 2(a),93 and neither coercion nor constraint 

are required.94 The focus is on the effect of the state action or decision.95  

                                                 
89 Mouvement laïque québécois v. Saguenay (City), 2015 SCC 16, [2015] 2 S.C.R. 3, para. 147 
[Saguenay] [ABA Tab 23]. 
90 Loyola High School v. Quebec (Attorney General), 2015 SCC 12, [2015] 1 S.C.R. 613, para. 43 
[Loyola] [ABA Tab 21]. 
91 Hutterian Brethren, supra note 87, para. 32 [ABA Tab 2]; Loyola, ibid., para. 134 [ABA Tab 21]; 
Saguenay, supra note 89, para. 86 [ABA Tab 23]. 
92 Benjamin Berger, “Section 1, Constitutional Reasoning and Cultural Difference: Assessing the Impacts 
of Alberta v. Hutterian Brethren of Wilson Colony”, (2010), 51 S.C.L.R. (2d), p. 28 [ABA Tab 67]. 
93 Hutterian Brethren, supra note 87, paras. 93, 94 [ABA Tab 2]; R. v. Edwards Books, [1986] 2 S.C.R. 
713, 58 O.R. (2d) 2, paras. 96, 97 [Edwards Books] [ABA Tab 32]. 
94 BCCA Reasons, supra note 6, para. 63 [AR Tab 4]. 
95 BCCA Reasons, supra note 6, para. 60 [AR Tab 4], citing Edwards Books, supra note 93, para. 97 
[ABA Tab 32] (in turn citing with approval the dissenting analysis of Madam Justice Wilson in R. v. 
Jones, [1986] 2 S.C.R. 284, 31 D.L.R. (4th), p. 314, also cited with approval in Amselem, supra note 65, 
para. 58 [ABA Tab 50]) 
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61. Both lower courts found that the first part of the s. 2(a) test, whether the claimant 

sincerely believes in a belief or practice that has a nexus with religion, had been met.96  

62. At the infringement stage of the analysis, what is required is simply “an objective 

analysis of the rules, events or acts that interfere with the exercise of the freedom” to ensure that 

there is, indeed, a conflict between the state action and that which the right protects. In the case 

of s. 2(a), that assessment of the conflict must take place within the frame of the claimants’ 

sincerely held religious beliefs and practices.97 Just as Christians do not have to provide 

objective proof of Christ’s divinity to benefit from s. 2(a) protection, the Ktunaxa do not have to 

objectively prove the existence of Grizzly Bear Spirit or that it will, in fact, leave Qat’muk if the 

ski resort proceeds.98  

63. The correct analysis is demonstrated in Hutterian Brethren. A reasonable, objective view 

of the nature of the impugned state action, set against the sincerely held religious beliefs and 

practices at issue, established a non-trivial interference with the claimant’s s. 2(a) rights. Having 

set out the Wilson Colony members’ beliefs regarding the impermissibility of having one’s 

photograph taken, the Chief Justice held: 

Given these beliefs, the effect of the universal photo requirement is to place 
Colony members who wish to obtain driver’s licenses either in the position of 
violating their religious commitments, or of foregoing driver’s licenses.99 (emphasis 
added) 
 

2. Infringement of the Ktunaxa s. 2(a) Right 
 

64. Applied here, the question is properly framed as follows: “Given the religious beliefs of 

the Ktunaxa, does an objective analysis of the proposed development support the conclusion that 

the MDA decision and the Resort would interfere with Ktunaxa religious beliefs and practices in 

                                                 
96 BCSC Reasons, supra note 3, para. 275 [AR Tab 2]; BCCA Reasons, supra note 6, para. 57 [AR Tab 4]. 
97 S.L. v. Commission scolaire des Chênes 2012 SCC 7, [2012] 1 S.C.R. 235, paras. 23, 24 [S.L.] [ABA 
Tab 46]. 
98 Berger, “Section 1, Constitutional Reasoning and Cultural Difference”, supra note 92, p. 31 [ABA Tab 
67]; John Borrows, Canada's Indigenous Constitution, (Toronto: University of Toronto Press, 2010), pp. 
253-254 [ABA Tab 68]. 
99 Hutterian Brethren, supra note 87, para. 30 [ABA Tab 2]; Loyola, supra note 90, para. 67 [ABA Tab 
21]. 
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a more than trivial or insubstantial way?” The evidence compels an affirmative answer.100 

65. The BCCA incorrectly formulated the test for infringement as “would the subjective loss 

of meaning more than trivially or substantially interfere with the communal dimension of the s. 

2(a) right by diminishing the vitality of the Ktunaxa religious community through a disruption of 

the “deep linkages” between the asserted religious belief and its manifestation through 

communal Ktunaxa institutions?”101 and incorrectly conflated the infringement and 

proportionality stages of the analysis.102  

66. The BCCA reduced what was at stake for the Ktunaxa to only a loss of “spiritual 

fulfillment” and “subjective religious meaning” Even in that frame of reference, one can imagine 

no greater restraint on a religious practice than a government action that renders it meaningless 

and therefore futile to perform. The BCCA’s conclusion is, in effect: though Ktunaxa religious 

beliefs and practices will become meaningless, the Ktunaxa are free to perform the actions 

associated with them anyway. Such a conclusion is contrary to the purpose of s. 2(a) and ignores 

the legally-recognized link between belief and conduct.103 If s. 2(a) protects only the physical 

manifestations of religious practice, religion is reduced to its most superficial components. 

Furthermore, the acting in accordance with his or her belief or practice portion of the 

infringement test is rendered meaningless. 

67. At stake for the Ktunaxa is far more than just loss of “subjective religious meaning” or 

“fulfilment”. The ski resort will render Ktunaxa beliefs and practices which are dependent upon 

Grizzly Bear Spirit devoid of their religious nature,104 changing Ktunaxa ceremonies to an extent 

that they are effectively eradicated. Although the Ktunaxa will still be able to perform the actions 

of what were formerly religious ceremonies, they will be unable to act in accordance with their 

beliefs and practices because they will no longer have access to Grizzly Bear Spirit, and their 

                                                 
100 Facts, supra, paras. 17-28 
101 BCCA Reasons, supra note 6, para. 67 [AR Tab 4]. 
102 Ibid., paras. 71, 73, 74 [AR Tab 4]. 
103 Edwards Books, supra note 93, para. 97 [ABA Tab 32]; Note also R. v. Sioui, [1990] 1 S.C.R. 1025, 70 
D.L.R. (4th) 427, pp. 1068-1069: “[…] a very special importance seems to attach to territories traditionally 
frequented by the Hurons so that their traditional religious rites and ancestral customs will have their 
full meaning.” (emphasis added) [Sioui] [ABA Tab 37]. 
104 Facts, supra, paras. 2, 10, 12-13, 19, 22-28 
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ceremonies will be mere empty performances.105 In this respect, the ski resort will lead 

inexorably to a constraint on religious practice, one that well exceeds the threshold of being more 

than trivial or insubstantial.  

68. Religion involves belief in a divine, superhuman or controlling power, and religious 

practices foster a connection with the divine.106 Therefore, the Ktunaxa connection with the 

divine (here, that aspect of the divine they know, relate to, and rely upon as Grizzly Bear Spirit) 

is encompassed in what s. 2(a) is intended to protect. The proposed ski resort will effectively 

sever the Ktunaxa connection with Grizzly Bear Spirit.107  

69. The chambers judge incorrectly set internal limits on the scope of s. 2(a) in the 

infringement analysis stage.108 This Court has consistently refrained from formulating internal 

limits to the scope of s. 2(a), opting instead to leave to the state the burden of justifying 

restrictions it has chosen. As LaForest J. stated, “Any ambiguity or hesitation should be resolved 

in favour of individual rights.” to ensure that the Charter right is given a broad and liberal 

interpretation and is not prematurely narrowed.109 The right should not be affected at both the 

infringement and proportionate balancing stages.110 Professor Waldron states, “A weakening of 

any of the fundamental freedoms means a curtailment in the process of democratic conversation, 

a reduction in the opportunity for social change, and a limitation on citizens’ free participation in 

                                                 
105 Joanathan Lear, Radical Hope: Ethics in the Face of Cultural Devastation. Harvard Univ. Press: 
Cambridge, 2006, p. 32: “[…] For an act is not constituted merely by the physical movements of the 
actor: it gains its identity via its location in a conceptual world. And it is the world which has broken 
down. …” [ABA Tab 73]. 
106 Amselem, supra note 65, para. 39 [ABA Tab 50]. The Court’s definition of religion also encompasses 
“spiritual fulfilment”. 
107 Facts, supra, paras. 22-24, 38; See also Loyola, supra note 90, para. 67: “Ultimately, measures which 
undermine the character of lawful religious institutions and disrupt the vitality of religious communities 
represent a profound interference with religious freedom.” [ABA Tab 21]. 
108 BCSC Reasons, supra note 3, paras. 296, 299 [AR Tab 2]. 
109 Multani v. Commission scolaire Marguerite-Bourgeoys, 2006 SCC 6, [2006] 1 S.C.R, 256, para. 26 
[Multani] [ABA Tab 24], citing B. (R.) v. Children’s Aid Society of Metropolitan Toronto, [1995] 1 
S.C.R. 315, 21 O.R. (3d) 479, paras. 109-110. See also Aharon Barak, “Proportionality (2)”, in Michel 
Rosenfeld and András Sajó, eds., The Oxford Handbook of Comparative Constitutional Law. Oxford: 
Oxford University Press, 2012, p. 738, at p. 749 [ABA Tab 65]. 
110 Aharon Barak, Proportionality: Constitutional Rights and Their Limitations. Cambridge University 
Press, 2012, p. 79 [ABA Tab 66]. 
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our society.”111 

70. Additionally, it is incorrect to limit the scope of s. 2(a) out of concern for the state’s 

ability to act freely. All Crown decisions and actions must comply with the law,112 and the 

Crown must manage its lands in a manner that upholds the Constitution. Moreover, courts must 

still assess the credibility of claimants at the initial part of the s. 2(a) test (sincerely held religious 

belief), and sufficient evidence must be brought forward to demonstrate a s. 2(a) infringement, as 

is the case here.   

3. The Lower Courts Did Not Appreciate the Centrality of Sacred Space for Ktunaxa 
Religion 

71. The courts below did not appreciate the centrality of sacred space for the Ktunaxa. The 

idea that particular sites can have unique qualities has been recognized by Canadian, U.S., 

Australian, and international courts.113   

72. Beliefs and perceptions about nature, or physical space, can govern religious conduct and 

practices. The linkage of special places to religious practice is consistent with Dickson, C.J.C.’s 

explanation of s. 2(a)’s purpose: 

The purpose of s. 2(a) is to ensure that society does not interfere with profoundly 
personal beliefs that govern one's perception of oneself, humankind, nature, and, 
in some cases, a higher or different order of being. These beliefs in turn govern 
one's conduct and practices.114 (emphasis added) 

                                                 
111 Mary Anne Waldron, Free to Believe: Rethinking Freedom of Conscience and Religion in Canada, 
Toronto: University of Toronto Press, 2013, p. 14 [ABA Tab 81]. 
112 Canada v. PHS Community Services Society, 2011 SCC 44, [2011] 3 S.C.R. 134, paras. 117, 128 [PHS 
Community Services] [ABA Tab 5]; Reference re Secession of Quebec, [1998] 2 S.C.R. 217, 161 D.L.R. 
(4th) 385, para. 72 [re Secession of Quebec] [ABA Tab 43]; See also Re Manitoba Language Rights 
Reference, [1985] 1 S.C.R. 721, 19 D.L.R. (4th) 1, para. 59 [Manitoba Language Rights] [ABA Tab 41]; 
Canadian Arab Federation v. Canada (Citizenship and Immigration), 2015 FCA 168, para. 35 [Canadian 
Arab Federation] [ABA Tab 6]. 
113 Westar Timber Ltd. v. Gitksan Wet'suwet'en Tribal Council, (1989) 60 D.L.R. (4th) 453, para. 55 
[ABA Tab 56]; Sioui, supra note 103, pp. 1068-1069 [ABA Tab 37]; Mackenzie Valley Environmental 
Impact Review Board: Report of Environmental Assessment and Reasons for Decision On Ur Energy Inc. 
Screech Lake Uranium Exploration Project, pp. 1, 3, 4, 35-38 [ABA Tab 75]; Comanche Nation, et al., v 
United States of America, (unpublished order) No. CIV-08-849-D, (W.D. Okla. Sept. 23, 2008) 
[Comanche Nation] [ABA Tab 58]; Robinson v. Fielding, 2015 WASC 108 (Supreme Court of Western 
Australia) [ABA Tab 64]; Kichwa Indigenous People of Sarayaku v. Ecuador, Inter-American Courts of 
Human Rights (Merits and Reparations), June 27, 2012, paras. 57 (presence of spirits making places 
sacred) and 218 (“spirit owners” leaving a sacred site) [ABA Tab 63], available at 
http://corteidh.or.cr/docs/casos/articulos/seriec_245_ing.pdf  
114 Edwards Books, supra note 93, para. 97 [ABA Tab 32]. 
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73. Brennan, J. has noted that Native American faith is “…inextricably bound to the use of 

land.” He observed that for Native Americans land is unique, and specific sites possess different 

spiritual properties and significance, adding that within such belief systems “land is not 

fungible”.115 

 
74. The link between Ktunaxa spirituality and Qat’muk is the most salient feature of Ktunaxa 

spirituality in this appeal. 

 
75. Lebel, J. of this Court recognized that protection of a s. 2(a) right can impact land use 

decisions. In Congrégation des témoins de Jéhovah de St-Jérôme-Lafontaine, he held (in dissent) 

that if no land for the claimant’s place of worship was available in the municipality, the 

municipality would have been ordered to review and possibly amend its zoning bylaw to permit 

construction, stating that this would have been a “clear example of a case in which freedom of 

religion can have no meaning unless the public authorities take positive action.” He observed 

that in certain circumstances, “…government action may be required to make a fundamental 

freedom meaningful.”116 The majority did not disagree with this analysis. 

 
76. The Ontario Superior Court held that objections to a nearby proposed commercial 

development did not infringe the s. 2(a) right given that only “social incompatibility” was 

argued, i.e. not any impact to religious beliefs or practices. The Court noted that the board’s 

decision had the ability to affect Charter rights, and the board itself recognized that it must have 

Charter values in mind.117 

 
77. Regarding cases involving the American Constitution, 

This Court has repeatedly emphasized the numerous differences which exist 
between the Charter and the American Constitution. In particular, in the 
interpretation of s. 2 of the Charter, this Court has taken a route completely 

                                                 
115 Justice Brennan (in dissent) in Lyng v. Northwest Indian Cemetery Protective Association, 485 U.S. 
439 (1988), pp. 460, 461 [Lyng] [ABA Tab 60]; See also Marc Fonda, “Are They Like Us Yet?”, The 
International Indigenous Policy Journal, vol. 2, Issue 4 [“Are They Like Us Yet?”], pp. 1, 3 [ABA Tab 
70]. 
116 Congrégation des témoins de Jéhovah de St-Jérôme-Lafontaine v. Lafontaine (Village), 2004 SCC 48, 
[2004] 2 S.C.R. 650, paras. 77-79 [Lafontaine] [ABA Tab 8]. 
117 Residents for Sustainable Development in Guelph v. 6 & 7 Developments Ltd., (2005), 133 C.R.R. (2d) 
205 (ONSC), paras. 4, 12, 14-17 [ABA Tab 44]. 
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different from that of U.S. Courts. In cases starting with Irwin Toy up to Butler, 
including the Prostitution Reference and Keegstra, this Court has given a wide 
ambit to the freedoms guaranteed by s. 2 of the Charter, on the basis that balancing 
between the objectives of the State and the violation of a right or freedom should 
occur at the s. 1 stage.118 
 

78. It may nonetheless be somewhat useful to see how American courts address whether an 

aboriginal claimant’s spiritual experience can impact land use decisions, even though different 

legislation, constitutional framework, and common law apply.119 The results have been mixed. 

 
79. In Comanche Nation, a court granted an interim injunction preventing the U.S. Army 

from constructing a 43,000 square foot warehouse which would have negatively impacted a 

Comanche spiritual experience by interrupting the view to a sacred site.120  

 
80. Conversely, in Lyng, the U.S. Supreme Court denied a Native American Free Exercise 

claim, in part because the Court disassociated the sacred site from the religious practices and 

religion involved, minimizing what was at stake as only the claimant’s “personal spiritual 

development”, notwithstanding the government’s own expert report which concluded that the 

planned road and logging would destroy the very core of the claimants’ religious beliefs and 

practices.121 The U.S. 9th District Court of Appeals ruled similarly in Navajo Nation.122 The 

Courts in both cases dismissed the sought after protection because the claimants’ exercise of 

religion had not been penalized by being denied a government benefit, not a requirement for a s. 

2(a) infringement in Canada.123 Several U.S. jurisdictions have not followed the Navajo Nation 

court’s ruling,124 and the dissents of Brennan, J and Fletcher, J. in Lyng and Navajo Nation 

respectively may be of assistance to this Court.   
                                                 
118 R. v. Nova Scotia Pharmaceutical Society [1992] 2 S.C.R. 606, 93 D.L.R. (4th) 36, para. 33 [Nova 
Scotia Pharmaceutical] [ABA Tab 35]. See also Lamer, C.J.C. in Van der Peet, supra note 64, para. 35 
[ABA Tab 39]. 
119 Moshe Cohen-Eliya and Gila Stopler, “Prioritizing Rights in the Age of Balancing”, (2010), 4(1) Law 
and Ethics of Human Rights, pp. 3, 7-9 [ABA Tab 69]. 
120 Comanche Nation, supra note 113 [ABA Tab 58] 
121 Lyng, supra note 115, p. 451 [ABA Tab 60]. See Yonkers Racing Corporation v. City of Yonkers, 858 
F.2d 855 (2nd Cir. 1991), p. 870 for a brief overview of Lyng [ABA Tab 62]. 
122 Navajo Nation et al v. United States Forest Service, 535 F. 3d 1058 (9th Cir. 2008) [Navajo Nation] 
[ABA Tab 61]. 
123 Lyng, supra note 115, p. 449 [ABA Tab 60]; Navajo Nation, ibid., pp. 1070-1071, 1084, 1085 [ABA 
Tab 61]. 
124 Comanche Nation, supra note 113, p. 5 fn. 5 [ABA Tab 58]; Henderson v. Kennedy, 253 F.3d 12 (D.C. 
Cir. 2001), p. 17 [ABA Tab 59]. 
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4. The BCCA Misapplied Loyola and Conflated the Infringement and Proportionality 
Stages of Analysis 

  
81. The BCCA directed itself to what it saw as the communal nature of the Ktunaxa s. 2(a) 

right, but erred by focusing on impacts to an amorphous “others, including but not limited to the 

state as a whole”, and ensuring that their behaviour is not controlled “on their own property”.125 

 
82. First, a Charter claim is about protecting the claimant from state interference, not the 

state from the claimant.126 The state must manage its affairs, including its lands, in line with the 

Constitution.127 Second, the BCCA’s analysis enables decision-makers to narrow the scope of s. 

2(a) when its protection could, theoretically, impact undefined “others”. This is particularly 

concerning as protection of s. 2(a) rights will almost always impact others. Section 2(a)’s 

protective purpose is too easily subverted.128 

 
83. Third, if the BCCA’s concern is for Glacier, it has no competing constitutional rights or 

even property rights. Glacier would have had only a possibility of purchasing and leasing Crown 

land as a result of the impugned decision. The Charter does not protect third party property 

rights. The BCCA’s analysis risks expanding competing categories of rights able to attenuate 

protection of the s. 2(a) right.129 In essence, it elevates a potential property right to a right that 

can override a s. 2(a) right.130  

 
84. Finally, the manner in which the BCCA considered “others”, the state, and non-existent 

third party property rights conflated ‘proportionate balancing considerations’ into consideration 

of the s. 2(a) right itself.131 

 

                                                 
125 BCCA Reasons, supra note 6, para. 71 [AR Tab 4]. 
126 Reference re Remuneration of Judges of the Provincial Court (P.E.I.), [1997] 3 S.C.R. 3, 156 Nfld & 
PEIR 1, para. 124 [ABA Tab 42]. 
127 PHS Community Services Society, supra note 112, paras. 117, 128 [ABA Tab 5]; re Secession of 
Quebec, supra note 112, para. 72 [ABA Tab 43]; See also Manitoba Language Rights, supra note 112, 
para. 59 [ABA Tab 41]; Canadian Arab Federation, supra note 112, para. 35 [ABA Tab 6]. 
128 Hunter v. Southam Inc., [1984] 2 SCR 145, 11 D.L.R. (4th) 641, para. 19  [ABA Tab 16].    
129 Amselem, supra note 65, para. 136 [ABA Tab 50], citing Ross v. New Brunswick School District No 
15, [1996] 1 S.C.R. 825, 171 N.B.R. (2d) 321, para. 72.  
130 Waldron, Free to Believe, supra note 111, p. 57 [ABA Tab 81]. 
131 BCCA Reasons, supra note 6, paras. 71-74 [AR Tab 4]. 
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85. The BCCA’s decision cannot stand if s. 2(a) is to provide protection for aboriginal 

Canadians whose sacred sites are an integral part of their spiritual traditions. Freedom of religion 

is a core, constitutionally protected democratic value, and its express guarantee in the Charter 

must be given meaning and effect for all Canadians.132 

C. Does the decision under appeal reflect a proportionate balancing between the 
severity of the interference and the statutory objectives? 

 
1. The Proportionate Balancing Analysis 
 
86. The Minister did no proportionate balancing analysis. Though the chambers judge did, 

his analysis was flawed in that he had already minimized the severity of the interference with the 

Ktunaxa beliefs and practices at stake. The BCCA did no proportionality analysis. 

 
87. When there is a Charter infringement, the decision-maker must balance the statutory 

objectives involved with the severity of the interference with the Charter right.133 This balancing 

examines whether the realization of the statutory objective is proportionate with the deleterious 

effects upon the right. The proportionality is robust and “works the same justificatory muscles” 

as the Oakes test.134  

 
88. While the proportionate balancing analysis harmonizes with the Oakes test (minimal 

impairment and proportionality), there are times when the all-or-nothing dilemma presented by a 

freedom of religion claim requires that the justification analysis must be decided on 

proportionality of effects.135 This is such a case. 

 
89. The proportionality analysis requires placing colliding values and interests side by side 

and balancing them. It requires a determination of whether the severity of the impacts on the 

                                                 
132 Hutterian Brethren, supra note 87, paras. 110, 180 (Abella J. and Lebel J. dissenting) [ABA Tab 2]; 
Saumur v. City of Quebec, [1953] 2 S.C.R. 299, 4 D.L.R. 641, p. 327 [ABA Tab 47], cited in Big M Drug 
Mart, supra note 72 [ABA Tab 29]. 
133 Doré, supra note 67, paras. 55, 56 [ABA Tab 11]. 
134 Loyola, supra note 90, para. 40 [ABA Tab 21], citing Doré, ibid., para. 5 [ABA Tab 11]. 
135 Loyola, ibid., para. 40 [ABA Tab 21]; Hutterian Brethren, supra note 87, paras. 61, 73-78 [ABA Tab 
2]; Berger, “Section 1, Constitutional Reasoning and Cultural Difference”, supra note 92, p. 37 [ABA 
Tab 67]; McLachlin C.J.C., “Freedom of Religion and the Rule of Law”, supra note 70, pp. 15, 16 [ABA 
Tab 76]. 
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claimant are out of proportion to the public good achieved by the infringement.136 Aharon Barak 

advocates balancing the social importance of the benefit gained by realizing the statute’s 

objectives, with the social importance of avoiding the limitation on the constitutional right.137 

 
90. Some limits on Charter rights are more serious than others in terms of the nature of the 

right violated, the extent of the violation, and the degree to which the limitation trenches upon 

the integral principles of a free and democratic society.138 The more central the right, and the 

more severe the limitation on it, the more the right should receive priority.139 

 
91. Section 2(a) has been described as “the sine qua non of the political tradition underlying 

the Charter” and at the heart of our democratic political tradition. Religious beliefs and practice 

are prototypical and in many ways paradigmatic of conscientiously-held beliefs and 

manifestations.140 The Chief Justice has written that the Charter articulates freedom of religion 

as one of Canadian society’s “normative commitments” and “hypergoods”.141 Religion has been 

said to be immutable, or unchangeable, except at unacceptable cost to personal identity.142  

 
92. Religion also forms an integral part of the multicultural heritage of Canada,143 and 

Charter s. 27 is relevant to the interpretation of s. 2(a).144 Cory and Iacobucci, JJ. elaborated on 

the significance of s. 27: 

Section 27 of the Charter is not merely the reflection of a fleetingly popular 

                                                 
136 Hutterian Brethren, supra note 87, paras. 77, 78 (citing Barak, “Proportionality (2)”, supra note 109, 
p. 749 [ABA Tab 65])  [ABA Tab 2]. 
137 Barak, “Proportionality (2)”, supra note 109, pp. 744, 745 [ABA Tab 65]. 
138 Hutterian Brethren, supra note 87, para. 74 [ABA Tab 2] citing Dickson, C.J.C. in R. v. Oakes, [1986] 
1 S.C.R. 103, 53 O.R. (2d) 719. 
139 Barak, Proportionality: Constitutional Rights and Their Limitations, supra note 110, pp. 272-273 
[ABA Tab 66]. 
140 Big M Drug Mart, supra note 72, paras. 122, 123 [ABA Tab 29]; See also Lafontaine, supra note 116, 
para. 64 [ABA Tab 8]. 
141 McLachlin, C.J.C., “Freedom of Religion and the Rule of Law”, supra note 70, pp. 30, 31 [ABA Tab 
76]. 
142 Corbiere v. Canada (Minister of Indian and Northern Affairs), [1999] 2 S.C.R. 203, 173 D.L.R. (4th) 1, 
paras. 13, 14 [ABA Tab 9]. 
143 Adler v. Ontario, [1996] 3 SCR 609, 30 O.R. (3d) 642, para. 85 [ABA Tab 1]; R. v. Zundel, [1992] 2 
S.C.R. 731, 95 D.L.R. (4th) 202, paras. 179-182 re: Charter s. 27’s relevance to s. 2(a) [Zundel] [ABA 
Tab 40]. 
144 Edwards Books,supra note 93, para. 80 [ABA Tab 32]; Charter s. 27: “This Charter shall be 
interpreted in a manner consistent with the preservation and enhancement of the multicultural heritage of 
Canadians.” 
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concept. Rather it is a magnificent recognition of the history of Canada and of 
an essential precept for the achievement of those elusive goals of justice and 
true equality. People must be able to take pride in their roots, their religion 
and their culture. It is only then that people of every race, colour, religion and 
nationality can feel secure in the knowledge that they are truly equal to all other 
Canadians.145 (emphasis added) 

 
93. Binnie, J.’s observations regarding the history of aboriginal peoples’ are apropos: 

The history of Indian peoples in North America has generally been one of 
dispossession, including dispossession of their pre-European sovereignty, of 
their traditional lands, and of distinctive elements of their cultures. Of course, 
arrival of new settlers also brought considerable benefits. The world has changed 
and with it the culture and expectations of aboriginal peoples has changed, as they 
have for the rest of us. Yet it has been recognized since before the Royal 
Proclamation of 1763…that at some point the process of dispossession has to 
stop.146 (emphasis added) 
 

2. The Statutory Objectives Are Too Vague to Constitute a Limit Prescribed by Law 

94. Section 11 of the Land Act enables the Minister to dispose of Crown land when he 

considers it “advisable in the public interest”, and s. 5 of the Ministry of Lands, Parks and 

Housing Act states that the functions of the Ministry are to administer Crown land, encourage 

outdoor recreation, establish parks and conserve the natural scenic and historic features of British 

Columbia.147 There is no statutory requirement for the Minister to dispose of Crown land, and 

there are many ways other than a ski resort to encourage outdoor recreation and conserve BC’s 

natural and historic features.148 The functions of the Ministry provide no guidance in determining 

what is in the “public interest.”   

 
95. This Court has criticized the public interest as being “…so vague as to provide no 

meaningful guidance and so broad as to be unworkable as a test for the justification of a 

limitation on constitutional rights.”149 This Court has also specified that “the public interest” is 

                                                 
145 Zundel, supra note 143, paras. 180, 182, see also paras. 179, 181 [ABA Tab 40]; See also Big M Drug 
Mart, supra note 72 paras. 99, 148 [ABA Tab 29]; R. v. Big M Drug Mart Ltd., [1983] A.J. No. 1055 
(Prov. Crt.), para. 84 [ABA Tab 28] (aff’d [1983] A.J. No. 766 (C.A.), aff’d Big M Drug Mart (SCC)) 
146 McDiarmid Lumber, supra note 75, para. 106 [ABA Tab 22]. 
147 BCSC Reasons, supra note 3, para. 302 and p. 119 (Minister’s Rationale for Decision) [AR Tab 2]; 
Land Act, RSBC 1996, Chapter 245, s. 11; Ministry of Lands, Parks and Housing Act, R.S.B.C. 1996, Ch. 
307, s. 5(a), (b) 
148 BCSC Reasons, ibid., para. 19 [AR Tab 2]. 
149 Sparrow, supra note 75, p. 1113 [ABA Tab 38]. 
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insufficient to override rights under the Charter. 

Vagueness can be raised under s. 7 of the Charter, since it is a principle of 
fundamental justice that laws may not be too vague. It can also be raised under s. 
1 of the Charter in limine, on the basis that an enactment is so vague as not to 
satisfy the requirement that a limitation on Charter rights be “prescribed by 
law”. […]150 (emphasis added) 
 

96. This standard applies to “all enactments, irrespective of whether they are civil, criminal, 

administrative or other.”151 

 
97. In Morales, this Court reviewed the case law and continued its analysis of whether 

“public interest” violates the doctrine of vagueness: 

In my view, these authorities do not establish any “workable meaning” for the term 
“public interest”. On the contrary, these authorities demonstrate the open-ended 
nature of the term. …In my view, these authorities demonstrate that the term 
“public interest” has not been given a constant or settled meaning by the courts. The 
term provides no guidance for legal debate. The term authorizes a standardless 
sweep ………. 
As currently defined by the courts, the term “public interest” is incapable of 
framing the legal debate in any meaningful manner or structuring discretion in any 
way.152 

 
98. Nor does it matter who the decision-maker may be where a “standardless sweep” is 

concerned. Even judges may not engage in a standardless sweep.  

[…] A standardless sweep does not become acceptable simply because it results 
from the whims of judges and justices of the peace rather than the whims of law 
enforcement officials. Cloaking whims in judicial robes is not sufficient to satisfy 
the principles of fundamental justice.153 

 
99. The lack of specificity to the statutory objectives in this case must be taken into account.  

 
100. Aharon Barak has written: 

[…] A society striving to protect human rights – a society taking human rights 
seriously – should not allow every public interest consideration to justify a 
limitation of a constitutional right. The benefits gained by satisfying the public 
interest (either substantive or procedural), in and of themselves, are not sufficient to 

                                                 
150 Nova Scotia Pharmaceutical, supra note 118, para. 28, see also paras. 69-71 [ABA Tab 35]. 
151 Ibid., para. 70  [ABA Tab 35]. 
152 R. v. Morales, [1992] 3 S.C.R. 711, [1992] SCJ N0. 98, para. 24, see also paras. 18-20, 27-29 
[Morales] [ABA Tab 34]. 
153 Ibid., para. 20  [ABA Tab 34]. 



29 
 

justify a limitation on constitutional rights…the consideration of the public interest 
must be of such a high level of social importance that society may see it as crucial 
enough to justify a limitation on its constitutional right.154 (emphasis added) 

…. 

It seems to me that where one constitutional right is limited in order to protect 
another, there is no reason to impugn the constitutionality of the limiting legislation. 
Where, however, the constitutional right is limited in order to advance the 
public interest, the constitutional right should be afforded priority: in dubio 
pro libertate.155 (emphasis added) 
 

101. The chambers judge relied on the Province’s All Seasons Resort Policy in his 

consideration of the statutory objectives.156 The BCCA erred in not overturning that reliance on 

policy. First, the ASR Policy is just a policy guide for when All Seasons Resorts are developed, 

should the Minister determine that he will dispose of Crown land for that purpose, after having 

determined to do so in a given situation.  

 
102. Second, policy is neither legislation nor a statutory objective, so it should not be able to 

attenuate protection of a fundamental constitutional right. Policy can be changed at the state’s 

whim without being subject to the democratic process.157 Equating policy with a valid statutory 

objective allows the state to ‘stack the deck’ by implementing policy to tip the proportionate 

balancing scales in favour of state action that limits constitutional rights.  

 
103. This becomes even more problematic where the decision-maker is a minister, rather than 

an independent administrative tribunal. The minister is free to create and change policy at will, 

and then decide whether to allow that policy to override Charter rights. The potential for this 

type of exploitative action is precisely what the Charter was intended to prevent.  

 
104. Alternatively, if the government’s All Seasons Resort Policy is considered to be a 

relevant statutory objective for the proportionate balancing analysis, caution must be exercised to 

                                                 
154 Barak, Proportionality: Constitutional Rights and Their Limitations, supra note 110, pp. 265-266 
[ABA Tab 66]. 
155 Barak, “Proportionality (2)”, supra note 109, p. 746, and at p. 745: “Not all proper purposes are of 
equal social importance.” [ABA Tab 65]. 
156 BCSC Reasons, supra note 3, para. 303 [AR Tab 2]. 
157 For example, K. Teneese Aff. #1 supra note 3, Ex. 13 (ASR Policy), p. 152 showing that the policy 
was “issued” by the Assistant Deputy Minister, and that it replaced earlier versions [AR Tab 25]. 
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avoid making the protection of constitutional rights contingent upon quotidian concerns.158 

Where the decision maker is constrained only by “public interest concerns” and is implementing 

his own policy, such policy should be given little or no weight.   

 
3. Severity of the Impact for the Ktunaxa 

  
105. The fairness and legitimacy of the proportionate balancing analysis requires a 

meaningful, sensitive, and thorough engagement with the severity of the impact to the claimant’s 

belief or practice from the claimant’s perspective, particularly if the analysis “…is to be more 

than a realignment in favour of government deference….”159 

 
106. Additionally, decisions implicating the Charter must accord with the fundamental values 

it protects. “In the Doré analysis, Charter values — those values that underpin each right and 

give it meaning — help determine the extent of any given infringement in the particular 

administrative context and, correlatively, when limitations on that right are proportionate in light 

of the applicable statutory objectives….”160 The impact to the claimant’s religious freedom 

needs to be considered in light of underlying Charter values such as liberty (understood as the 

right of choice on matters of religion), human dignity, equality, autonomy and the enhancement 

of democracy.161 

 
107. The lower courts’ summary of the evidence alone demonstrates significant negative 

impacts of the ski resort for the Ktunaxa. The severity of those impacts in light of the above 

noted values is much more profound if also appreciated, as is required, from the Ktunaxa 

                                                 
158 Sari Graben, “Resourceful Impacts: Harm and Valuation of the Sacred”, University of Toronto Law 
Journal, v. 64, No. 1, Winter 2014, pp. 64-105, p. 73 [ABA Tab 72]; See also Barak, Proportionality: 
Constitutional Rights and Their Limitations, supra note 110, pp. 271-272 for the recognition that human 
rights protection sometimes comes with financial costs [ABA Tab 66].  
159 Berger, “Section 1, Constitutional Reasoning and Cultural Difference”, supra note 92, pp. 38-39, 41-
42 [ABA Tab 67]. See also Berger at pp. 42-45 for commentary on how Binnie, J., in dissent, in A.C. v. 
Manitoba (Director of Child and Family Services), [2009] 2 SCR 181, 2009 SCC 30 (CanLII), 
demonstrated the importance of viewing the matter from the claimant’s perspective; and Borrows, 
Canada’s Indigenous Constitution, supra note 98, pp. 258-259 [ABA Tab 68]. 
160 Loyola, supra note 90, paras. 36, 37 [ABA Tab 21]. 
161 Hutterian Brethren, supra note 87, paras. 77 (citing Bastarache, J. in Thompson Newspapers Co. v. 
Canada (Attorney General), [1998] 1 S.C.R. 877, 38 O.R. (3d) 735), 88 [ABA Tab 2]; Loyola, ibid., para. 
47 [ABA Tab 21]; Waldron, Free to Believe, supra note 111, pp. 9-14, 20 (regarding the link between s. 
2(a) and enhancement of democracy) [ABA Tab 81]. 
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perspective. In short, the freedom of Ktunaxa citizens to live a traditional Ktunaxa spiritual 

existence, maintaining and fostering a connection with Grizzly Bear Spirit through related beliefs 

and practices, will be meaningless if that spirit is no longer present for and available to them. 

The freedom amounts to a freedom to remember what had been, with resulting damage to 

Ktunaxa culture, identity, existence, and the ability to pass on to future generations Ktunaxa 

teachings about the world and their place in it. 

 
108. The ski resort’s impacts for the Ktunaxa have no place in a free and democratic society 

valuing equality and dignity. As Dickson, J. (as he then was) stated:  

A truly free society is one which can accommodate a wide variety of beliefs, 
diversity of tastes and pursuits, customs and codes of conduct. A free society is one 
which aims at equality with respect to the enjoyment of fundamental freedoms and I 
say this without reliance upon s. 15 of the Charter. Freedom must surely be founded 
in respect for the inherent dignity and the inviolable rights of the human person.  
 

109. There is no proportionate balance between the possible benefits of enabling the state to 

pursue an overly vague “public interest” and the consequent destruction of Ktunaxa spiritual 

beliefs and practices, culture and identity. There is a disproportionate impact on the values 

underlying religious freedom.162  

 
D. How Should Courts And Administrative Decision-Makers Characterize An 

Aboriginal Right To Exercise Spiritual Practices? 
 
1. Mischaracterization of the Right Claimed 

110. An aboriginal right claimed must be based on a practice, custom or tradition which is 

integral to the distinctive culture of the aboriginal claimants. The first essential step is to 

characterize the claimed aboriginal right in order to answer whether it is integral to the 

distinctive culture of the group. In doing so, it is critical to respect the aboriginal perspective 

which “focuses on laws, practices, customs and traditions of the group.”163   

 
111. In a Haida analysis the sufficiency of any consultation and accommodation rests on the 

correct characterization of the right claimed without which appropriate consultation and 

                                                 
162 Loyola, supra note 90, para. 69 [ABA Tab 21]. 
163Van der Peet, supra note 64, para. 51 [ABA Tab 39]; Tsilhqot’in Nation v. British Columbia, 2014 
SCC 44, [2014] 2 S.C.R. 257, paras. 32, 35 [Tsilhqot’in] [ABA Tab 51]. 
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accommodation cannot be achieved. In Haida, this Court contemplated that, in certain situations 

as a result of consultation, the Crown may have to alter a planned decision,164 as acknowledged 

by the Minister’s representative that BC’s response to protect sacred sites could include halting 

the resort.165 

 
112. The aboriginal right claimed here was, in fact, to exercise spiritual practices which rely 

on a sacred site and require its protection. It is difficult to imagine what could be more integral to 

the Ktunaxa distinctive culture than their worldview, their system of beliefs and understanding of 

their physical and spiritual world and the spiritual practices required to maintain their place in it. 

The Ktunaxa relationship to the Grizzly Bear Spirit defines who they are as a people.166 

 
113. The spiritual practices at stake here were exercised since pre-contact and still regularly 

occur.167 

 
a) The Minister 

 
114. The test to establish an aboriginal right is a legal test and the Minister’s decision is 

reviewable on the standard of correctness.168 

 
115. The Ktunaxa asserted aboriginal right was not given the protection required by Haida in 

that the consultation was inadequate and there was no meaningful accommodation. 

 

116. The Minister mischaracterized the s. 35 right as a right to preclude permanent 

development, creating three problems. First, it led the Minister to wrongly conclude that the right 

was not integral to the distinctive culture of the Ktunaxa. Second, it led to the Minister’s absurd 

conclusion that, because the Jumbo valley was not under threat from permanent development at 

                                                 
164 Haida Nation, supra note 62, paras. 36, 46 [ABA Tab 15]; Van der Peet, ibid., paras. 51, 52, 55 [ABA 
Tab 39]; Tsilhqot’in, ibid., para. 22-23 [ABA Tab 51]. 
165 Facts, supra, para. 14 
166 Facts, supra, paras. 2, 10, 13, 19, 22-24 
167 Facts, supra, paras. 9, 18, 22, 26, 28 
168 BCSC Reasons, supra note 3, Schedule F (Minister’s Rationale for Decision), pp. 117-124 [AR Tab 2]; 
Haida Nation, supra note 62, para. 63 [ABA Tab 15]; Van der Peet, supra note 64, paras. 44-75 [ABA 
Tab 39]; Beckman v. Little Salmon Carmacks First Nation, 2010 SCC 53, [2010] 3 S.C.R. 103, para. 48 
[ABA Tab 4]. 
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contact, there could be no such aboriginal right.169 Third, it meant that any possibility of proper 

consultation and accommodation was vitiated from the outset. Any consultations were regarding 

a mischaracterized right. 

 
117. As a result, the Minister doubted that the “asserted spiritual interests” in Qat’muk could 

even qualify as a constitutionally protected aboriginal right.  

 
118. The Minister also erred by failing to comprehend the role of the knowledge keepers 

despite having been provided with sensitive spiritual information by them. The Minister’s 

conclusion that the details of the “spiritual interest” in the valley were not known by the general 

Ktunaxa population apparently caused him to doubt whether the spiritual practices were integral 

to the distinctive culture of the Ktunaxa. His doubt was expressed as “whether any of these 

values can take the shape of a constitutionally protected aboriginal right”. This statement was 

reflected in his finding that the prima facie claim to the right to exercise spiritual practices which 

rely on a sacred site was weak and no accommodation was provided for those asserted aboriginal 

rights that were not strong.170  

 
119. This misunderstanding of the role of the knowledge keepers is analogous to the legal 

error made in Delgamuukw where the trial judge minimized oral histories inter alia because the 

verifying group was purportedly so small that they could not be taken as expressing the 

reputation of the community, an approach rejected by this Court.171 

b) The Chambers Judge 
 
120. The chambers judge found that the Ktunaxa system of spiritual beliefs constituted a 

religion, but adopted a different mischaracterization of the aboriginal right. He described the 

“specific belief at issue here” as being “that a development in the nature of the Proposed Resort 

is fundamentally inimical to Ktunaxa religion” and upheld the Minister’s reasoning. He failed to 

review the Minister’s mischaracterization of the asserted s. 35 right on the standard of 

                                                 
169 BCSC Reasons, supra note 3, Schedule F (Minister’s Rationale for Decision), p. 122 [AR Tab 2]. 
170 Ibid., pp. 122-123 [AR Tab 2]. 
171 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, 153 D.L.R. (4th) 193, para. 97 [ABA Tab 10]. 
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correctness, as required.172 

 
121. The chambers judge never addressed whether the Minister had properly carried out the 

analysis as to whether the claimed right (assuming it had been properly characterized) was 

integral to the distinctive culture of the Ktunaxa. Had he done so, he would have recognized that 

the uncontradicted evidence shows the long-standing spiritual practices of the Ktunaxa, including 

the role of the knowledge keepers.173 

c) The BCCA 

122. The BCCA improperly applied Rio Tinto and held that the chamber judge’s focus on the 

effects of the state action on the “general Aboriginal right” is what is required to properly 

define the s. 35 right. This Court in Rio Tinto considered the effects of the Crown conduct only 

to determine the scope of consultation required. Effects on the right, including the effects of 

Crown actions, are not to be used to define the right itself.174 The BCCA’s characterization of the 

aboriginal right at stake as a “general Aboriginal right” renders the right meaningless and does 

not fulfill the requirement that the Crown determine what aboriginal right is being claimed. In 

doing so, it is critical to respect the aboriginal perspective which “focuses on laws, practices, 

customs and traditions of the group”.175 

2. Failure to Properly Assess the Adverse Impact 

123. The Minister, the chambers judge, and the BCCA all mischaracterized the asserted 

aboriginal right, so they could not have properly assessed the ski resort’s adverse impact on the 

right. This mischaracterization is demonstrated by the BCCA’s consideration of the adverse 

impacts in relation to “spiritual values” in general.176  

                                                 
172 BCSC Reasons, supra note 3, para. 241 [AR Tab 2]. 
173 C. Candler Aff. #1, supra note 24, Ex. A [AR Tab 23]; M. Birdstone Aff. #1, supra note 29, paras. 66-
73 [AR Tab 24]; A. Joseph Aff. #1, supra note 36, paras. 50-51 [AR Tab 17]; B. Stevens Aff. #1, supra 
note 44, paras. 39-41 [AR Tab 20]; C. Luke Aff. #1, supra note 1, paras. 55-56 [AR Tab 21]; M. 
Friedlander Aff. #1, supra note 33, para. 16 [AR Tab 13]; M. Jimmy Aff. #1, supra note 34, paras. 32-34 
[AR Tab 15]; H. Alpine Aff. #1, supra note 30 paras. 28-29 [AR Tab 18]. 
174 Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43,[2010] 2 S.C.R. 650, paras. 36, 
45, 51, 53 [ABA Tab 45]; BCCA Reasons, supra note 6, para. 82 [AR Tab 4]. 
175 Van der Peet, supra note 64, para. 51 [ABA Tab 39]; Tsilhqot’in, supra note 163, paras. 32, 35 [ABA 
Tab 51]. 
176 BCCA Reasons, supra note 6, para. 83 [AR Tab 4]. 
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124.  The uncontradicted evidence shows the devastating impact of the ski resort for Ktunaxa 

religion, culture and society. It would destroy that which makes them Ktunaxa.177 

3. Consultation on the Asserted Aboriginal Right Was Inadequate 

125. If the right claimed is found, on a preliminary assessment, to be integral to the distinctive 

culture of the group, i.e. an aboriginal right, and the proposed development could have a negative 

impact on the right, the issue is whether adequate consultation has been carried out concerning 

the impacts of the proposed development on that right. The scope of required consultation 

depends both upon the strength of the claim and the seriousness of the potentially adverse effect 

of the proposed development on the asserted right.178 

 
126. In the context of his s. 2(a) analysis, the chambers judge found that the Ktunaxa spiritual 

beliefs and practices are sincere and have a nexus with religion.179 Since the first part of the s. 

2(a) test is different than the Haida test for assessing the strength of a s. 35 claim, the chambers 

judge’s finding does not prove the s. 35 right. However, his finding suggests that the Ktunaxa 

prima facie claim to those spiritual practices is more than weak. 

 
127. The Ktunaxa have demonstrated by historical and contemporaneous materials, a strong 

claim to their aboriginal right to exercise spiritual practices and the serious potential adverse 

effects of the ski resort. Fundamental spiritual practices, which define the Ktunaxa as a distinct 

culture, will become meaningless. The duty to consult is thus at the deep end of the spectrum. 

Spirituality and cultural continuity have been specifically contemplated by this Court as 

aboriginal rights.180 

 
128. The chambers judge concluded: 

Of course, the period of time over which consultation arises does not speak to the 
quality of the consultation. However, I cannot agree that the process is indicative of 
the cavalier attitude that the Ktunaxa assert. In my opinion, when the focused 
consultation since 2009 is considered in the context of the extensive and broader 

                                                 
177 Facts, supra, paras. 2, 10, 13, 18-28 
178 Haida Nation, supra note 62, paras 24-25 [ABA Tab 15]. 
179 BCSC Reasons, supra note 3, para. 275 [AR Tab 2]; BCCA Reasons, supra note 6, para. 57 [AR Tab 
4]. 
180 R .v Côté, 2011 SCC 46, [2011] 3 S.C.R. 215, para. 56 [ABA Tab 31]. 



36 
 

consultation undertaken since 1991, the Minister’s consultation in respect of the 
Ktunaxa’s asserted spiritual claims was reasonable and appropriate. (emphasis 
added)181 
 

129. However, the Minister’s June, 2009 letter (appended to the BCSC Reasons) stated that 

consultation in the sense required by law relating to aboriginal rights had been completed. Any 

further discussions were “interest-based” rather than relating to possible impacts on aboriginal 

rights. The “focused consultation since 2009” was, according to the Minister, not Haida 

consultation. The chambers judge erred in finding that the “consultation” which took place since 

2009 was reasonable and appropriate, when the Minister himself confirmed his consultation on 

the asserted aboriginal right had ended.182 

 
130. Because the asserted right had been so completely mischaracterized, any “consultation” 

on it was meaningless. The chambers judge agreed with the Minister that deep consultation was 

undertaken in respect of the “asserted spiritual right” despite the fact that the Minister had 

merely stated that overall, the consultation applied in the case had been deep in regard to those 

rights for which the asserted right was strong but that the asserted spiritual right was weak.183 

Consultation unrelated to the asserted right is not Haida consultation at all and is not addressed, 

as the chambers judge concluded, by a generalized consultation on other aboriginal rights such as 

hunting and plant gathering.184 

 
131. The BCCA repeatedly focused on the length of time of the Crown decision-making 

process spanning “almost two decades”. This was due primarily to the Crown’s various review 

processes and delays, not consultation.185 More importantly, consultation is not determined by 

the length of the process but rather, “what is required to maintain the honour of the Crown and to 

effect reconciliation between the Crown and the Aboriginal peoples with respect to the interests 

                                                 
181 BCSC Reasons, supra note 3, para. 232 [AR Tab 2]. 
182 BCSC Reasons, supra note 3, Schedule D (Letter from P. Walters, Assistant Deputy Minister Tourism 
Division, to Ktunaxa Nation Council) [AR Tab 2]; Beckman, supra note 168, para. 48 [ABA Tab 4]. 
183 BCSC Reasons, supra note 3, para. 233 and Schedule F (Minister’s Rationale for Decision), pp. 122, 
123 [AR Tab 2]. 
184 BCSC Reasons, supra note 3, paras. 225-227 [AR Tab 2]. 
185 Facts, supra, para. 11 
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at stake.”186 

 
132. With the development of the common law relating to Crown-Aboriginal consultation, the 

courts have clarified that: 

…the adequacy of consultation cannot be addressed at large. The Court cannot 
simply measure the volume of correspondence and studies, and pass a wand over 
them, pronouncing the consultation adequate or inadequate in the result. Instead, 
particular issues within the consultation process need to be raised and examined 
individually, albeit in the context of all that went on.187 

4. There Was No Accommodation of the Asserted Aboriginal Right 

133. The chambers judge erred in his analysis of the accommodation offered to protect 

Ktunaxa spiritual rights. Changes to the ski resort were measures required by economic, 

environmental and wildlife protection concerns and, while they do set out some limited 

protection for grizzly bears, there was no accommodation to address the ability of the Ktunaxa to 

carry on their spiritual practices dependent upon Grizzly Bear Spirit.188 

 
134. The Minister found that the aboriginal right (which he defined as the right to preclude 

permanent development) was “weak” and confirmed: 

Overall, the consultation applied in this case is at the deep end of the consultation 
spectrum and having regard to the accommodation measures, is adequate in respect 
of those rights for which the strength of claim is strong, and for which potential 
impacts of the project could be significant. (emphasis added)189 

 
135. Since the Minister stated that the only aboriginal rights for which the strength of claim 

was strong were gathering berries and plants and hunting and fishing, there was no 

accommodation to protect the Ktunaxa ability to exercise spiritual practices which rely on a 

sacred site and require its protection – spiritual practices which the Minister doubted were 

                                                 
186 BCCA Reasons, supra note 6, para. 1 [AR Tab 4]; BCSC Reasons, supra note 3, paras. 38, 42, 47-48, 
60, 64 [AR Tab 2]; Wii’litswx v. British Columbia (Minister of Forests), 2008 BCSC 1139, [2008] BCJ 
No. 1159, paras. 8, 178 [ABA Tab 57]; Haida Nation, supra note 62, para. 45 [ABA Tab 15]. 
187 West Moberly First Nations v. British Columbia (Energy and Mines), 2014 BCSC 924, para. 36 [ABA 
Tab 55]; See also Chartrand v. British Columbia (Forests, Lands and Natural Resource Operations), 
2015 BCCA 345, paras. 68-69, 77 [ABA Tab 7]. 
188 BCSC Reasons, supra note 3, paras. 311-313, 314 [AR Tab 2]. 
189 BCSC Reasons, supra note 3, Schedule F (Minister’s Rationale for Decision), p. 123 [AR Tab 2]. 
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constitutionally protected at all.190 

 
136. The chambers judge erred in law in finding that adequate accommodation of the Ktunaxa 

asserted aboriginal right to exercise spiritual practices had been offered when the Minister 

confirmed that accommodation was adequate only for those rights with a strong prima facie 

claim. The Ktunaxa asserted aboriginal right was not among them. 

 
137. The BCCA listed a number of “accommodations” made by the Minister and found them 

to be “reasonable”. However, the “accommodations” listed are notable for their failure to address 

the negative impacts of the proposed development on the Ktunaxa asserted aboriginal right to 

exercise spiritual practices – not surprising since the right claimed, and the adverse impact on 

that right, had been completely mischaracterized.191 

 
138. These “accommodations” consisted mostly of a requirement that the developer provide 

for continuing use by the Ktunaxa of portions of the CRA for the practice of traditional activities. 

While this “accommodation” might have addressed the hunting, fishing and berry picking rights 

for which the Minister has concluded that the strength of claim was strong, it offers no mitigation 

for the damage done to the right claimed here which was the right to exercise spiritual practices 

dependent upon the sacred site.  

Conclusion 

139. This Court has recognized the need for an evolving interpretation and understanding of 

freedom of religion reflective of changes in Canadian society.192 Previous attitudes and 

understanding have changed such that aboriginal spiritual traditions, once banned,193 are 

accorded respect and are now part of the fabric of Canada. They are deserving of meaningful 

constitutional protection. 

                                                 
190 Ibid., p.122 [AR Tab 2]. 
191 BCCA Reasons, supra note 6, paras. 92-93 [AR Tab 4]. 
192 Saguenay, supra note 89, paras. 71, 72 [AR Tab 23]; McLachlin, C.J.C. “Freedom of Religion and the 
Rule of Law”, supra note 70, pp. 33, 34 [ABA Tab 76]; See also Government of Canada’s Statement of 
Apology to Former Students of Indian Residential Schools, June 11, 2008: “[…] These objectives were 
based on the assumption Aboriginal cultures and spiritual beliefs were inferior and unequal.”  [AR Tab 
71]. 
193 Report of the Royal Commission on Aboriginal Peoples, Vol. 1, “Looking Forward, Looking Back”, 
pp. 267-270 [AR Tab 78]. 
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140. Aboriginal claimants enjoy the same Charter rights as other Canadians and are not 

limited solely to s. 35 protection for their spiritual traditions.  

 
141. Canada endorsed the United Nations Declaration on the Rights of Indigenous Peoples in 

December 2010, and has confirmed its intention to implement it. Article 12 protects the rights of 

Indigenous peoples “to manifest, practice, and teach their spiritual and religious traditions, 

customs and ceremonies". Article 25 recognizes indigenous peoples’ “distinctive spiritual 

relationship” with land and their right to “uphold their responsibilities to future generations in 

this regard.”194 

 
142. Twenty-five years ago, the Royal Commission on Aboriginal Peoples (RCAP) was tasked 

by Canada to investigate the evolution of the relationship between aboriginal peoples and the 

Canadian state. Aboriginal peoples raised concerns about sacred sites and continuity of religious 

teachings. The Commission “urge[d] reconciliation to ensure that Aboriginal people have the 

freedom to practice their traditional spirituality....”195 While RCAP recognized in 1996 that steps 

toward reconciliation must include protection of sacred sites and religious beliefs, very little has 

been done by Canadian governments to implement such protections.  

 
PART IV – SUBMISSIONS CONCERNING COSTS 

143. Appellants seek costs in this Court and in the courts below in any event of the cause as 

they have brought forward these issues of national importance for all aboriginal peoples and for 

Canadian society.   

 
 
 

                                                 
194 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN GAOR, 61st 
Sess., Supp. No. 49 Vol. III, UN Doc. A/61/49 (2007), Articles 12 and 25. See also Articles 11, 13, 19; 
Nunatukavut Community Council Inc. v. Canada (Attorney General), 2015 FC 981 (CanLII), paras. 96, 
103 [AR Tab 27] for UNDRIP’s usefulness in interpreting Canada’s Constitution; First Nations Child 
and Family Caring Society of Canada et al. v. Canada, 2016 CHRT 2, para. 432 [AR Tab 14] 
(referencing Slaight Communications v. Davidson, [1989] 1 S.C.R. 1038, 59 D.L.R. (4th) 416 [AR Tab 
48], and Baker, supra note 58, para. 81) [ABA Tab 3]; and United Nations Permanent Forum on 
Indigenous Issues – Report of the Fifteenth Session, (9-20 May, 2016), para. 64 [AR Tab 80]. 
195 Report of the Royal Commission on Aboriginal Peoples, 1996, Vol. 4, Perspectives and Realities, p. 
114 [AR Tab 79]. 
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PART V- ORDERS SOUGHT 

142. The appellants seek the following Orders: 

a. et aside the decision of the British Columbia Court of Appeal; 

b. quash the MDA Decision; 

c. in the alternative, quash the MDA Decision and remit the matter for the Minister to 

consider the Ktunaxa s. 2(a) right; 

d. award costs to the appellants in any event of the cause in this Court and the Courts 

below; and 

e. such other relief as to this Court may be just. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED -liS 5th DAY OF July, 2016. 

Peter~ .A-z--. ?;' uBe~ 
~ 

Karenna Williams 
Counsel for the Appellants 
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PART VII – STATUTORY PROVISIONS  

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule 
B to the Canada Act 1982 (U.K.), 1982, c. 11, ss. 1, 2(a), 27 
 
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, ch. 11, s. 35(1) 
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United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN GAOR, 
61st Sess., Supp. No. 49 Vol. III, UN Doc. A/61/49 (2007), Articles 11, 12, 13, 19, 25 
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Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11, ss. 1, 2(a), 27 

1. The Canadian Charter of Rights and 
Freedoms guarantees the rights and freedoms 
set out in it subject only to such reasonable 
limits prescribed by law as can be 
demonstrably justified in a free and 
democratic society. 

1. La Charte canadienne des droits et 
libertés garantit les droits et libertés qui y sont 
énoncés. Ils ne peuvent être restreints que par 
une règle de droit, dans des limites qui soient 
raisonnables et dont la justification puisse se 
démontrer dans le cadre d’une société libre et 
démocratique. 

2. Everyone has the following fundamental 
freedoms: 

(a) freedom of conscience and religion; 

 

2. Chacun a les libertés fondamentales 
suivantes : 

a) liberté de conscience et de religion; 

 

27. This Charter shall be interpreted in a 
manner consistent with the preservation and 
enhancement of the multicultural heritage of 
Canadians. 

27. Toute interprétation de la présente charte 
doit concorder avec l’objectif de promouvoir le 
maintien et la valorisation du patrimoine 
multiculturel des Canadiens. 

 

Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, ch. 11, s. 
35(1) 

35. (1) The existing aboriginal and treaty rights 
of the aboriginal peoples of Canada are hereby 
recognized and affirmed. 

35. (1) Les droits existants — ancestraux ou 
issus de traités — des peuples autochtones du 
Canada sont reconnus et confirmés. 
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http://canlii.ca/t/ldsx#sec35
http://canlii.ca/t/ldsx#sec35
http://canlii.ca/t/q3x8#art35
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Land Act, RSBC 1996, Chapter 245, s. 11 
Minister may dispose of Crown land 
11  (1) Subject to compliance with this Act and the regulations, the minister may dispose of 
surveyed or unsurveyed Crown land by any of the following means, as the minister considers 
advisable in the public interest, to a person entitled under this Act: 

(a) application; 

(b) public auction; 

(c) public notice of tender; 

(d) public drawing of lots; 

(e) public request for proposals; 

(f) listing with a brokerage licensed under the Real Estate Services Act; 
(g) land exchanges. 

(2) The minister may, under subsection (1), 

(a) sell Crown land, 

(b) lease Crown land, 

(c) grant a right of way or easement over Crown land, 

(d) grant a licence to occupy Crown land, or 

(e) transfer ownership of fossils located on Crown land, grant the right to remove fossils 
from Crown land, or both, if done in accordance with section 50 (3.1). 

(3) In a disposition of Crown land under this section, the minister may impose the terms, 
covenants, stipulations and reservations the minister considers advisable, and without limiting 
those powers, the minister may impose some or all of the following terms: 

(a) the applicant must personally occupy and reside on the Crown land for a period set by 
the minister; 

(b) the applicant must do that work and spend that money for permanent improvement of 
the Crown land within that period the minister requires; 

(c) the consideration that must be paid for a disposition of Crown land. 

(4) Subsection (3) does not apply to a disposition under section 51 (1) or an exchange of Crown 
land under section 95. 

  

http://www.bclaws.ca/civix/document/id/complete/statreg/96245_01#section11
http://www.bclaws.ca/civix/document/id/complete/statreg/96245_01#section11
http://www.bclaws.ca/civix/document/id/complete/statreg/04042_01
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Ministry of Lands, Parks and Housing Act, R.S.B.C. 1996, Ch. 307, s. 5(a), (b) 

Purpose and functions of ministry 
5  The purposes and functions of the ministry are as follows: 

(a) to administer the Crown land resource of British Columbia; 

(b) to encourage outdoor recreation, establish parks and conserve the natural scenic 
and historic features of British Columbia; 

  

http://www.bclaws.ca/civix/document/id/complete/statreg/96307_01#section5
http://www.bclaws.ca/civix/document/id/complete/statreg/96307_01#section5
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United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN GAOR, 
61st Sess., Supp. No. 49 Vol. III, UN Doc. A/61/49 (2007), Articles 11, 12, 13, 19, 25 
 
Article 11  
1. Indigenous peoples have the right to 
practise and revitalize their cultural 
traditions and customs. This includes the 
right to maintain, protect and develop the 
past, present and future manifestations of 
their cultures, such as archaeological and 
historical sites, artefacts, designs, 
ceremonies, technologies and visual and 
performing arts and literature.  

2. States shall provide redress through 
effective mechanisms, which may include 
restitution, developed in conjunction with 
indigenous peoples, with respect to their 
cultural, intellectual, religious and spiritual 
property taken without their free, prior and 
informed consent or in violation of their 
laws, traditions and customs. 

Article 11  
1. Les peuples autochtones ont le droit 
d’observer et de revivifier leurs traditions 
culturelles et leurs coutumes. Ils ont 
notamment le droit de conserver, de protéger et 
de développer les manifestations passées, 
présentes et futures de leur culture, telles que 
les sites archéologiques et historiques, 
l’artisanat, les dessins et modèles, les rites, les 
techniques, les arts visuels et du spectacle et la 
littérature.  

2. Les États doivent accorder réparation par le 
biais de mécanismes efficaces — qui peuvent 
comprendre la restitution — mis au point en 
concertation avec les peuples autochtones, en 
ce qui concerne les biens culturels, 
intellectuels, religieux et spirituels qui leur ont 
été pris sans leur consentement préalable, 
donné librement et en connaissance de cause, 
ou en violation de leurs lois, traditions et 
coutumes. 

Article 12  
1. Indigenous peoples have the right to 
manifest, practise, develop and teach their 
spiritual and religious traditions, customs 
and ceremonies; the right to maintain, 
protect, and have access in privacy to their 
religious and cultural sites; the right to the 
use and control of their ceremonial objects; 
and the right to the repatriation of their 
human remains.  

2. States shall seek to enable the access 
and/or repatriation of ceremonial objects and 
human remains in their possession through 
fair, transparent and effective mechanisms 
developed in conjunction with indigenous 
peoples concerned. 

Article 12  
1. Les peuples autochtones ont le droit de 
manifester, de pratiquer, de promouvoir et 
d’enseigner leurs traditions, coutumes et rites 
religieux et spirituels; le droit d’entretenir et de 
protéger leurs sites religieux et culturels et d’y 
avoir accès en privé ; le droit d’utiliser leurs 
objets rituels et d’en disposer; et le droit au 
rapatriement de leurs restes humains.  

2. Les États veillent à permettre l’accès aux 
objets de culte et aux restes humains en leur 
possession et/ou leur rapatriement, par le biais 
de mécanismes justes, transparents et efficaces 
mis au point en concertation avec les peuples 
autochtones concernés. 

Article 13  
1. Indigenous peoples have the right to 
revitalize, use, develop and transmit to 

Article 13 
1. Les peuples autochtones ont le droit de 
revivifier, d’utiliser, de développer et de 

http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf
http://www.un.org/esa/socdev/unpfii/documents/DRIPS_fr.pdf
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future generations their histories, languages, 
oral traditions, philosophies, writing systems 
and literatures, and to designate and retain 
their own names for communities, places 
and persons.  

2. States shall take effective measures to 
ensure that this right is protected and also to 
ensure that indigenous peoples can 
understand and be understood in political, 
legal and administrative proceedings, where 
necessary through the provision of 
interpretation or by other appropriate means. 

transmettre aux générations futures leur 
histoire, leur langue, leurs traditions orales, 
leur philosophie, leur système d’écriture et leur 
littérature, ainsi que de choisir et de conserver 
leurs propres noms pour les communautés, les 
lieux et les personnes.  

2. Les États prennent des mesures efficaces 
pour protéger ce droit et faire en sorte que les 
peuples autochtones puissent comprendre et 
être compris dans les procédures politiques, 
juridiques et administratives, en fournissant, si 
nécessaire, des services d’interprétation ou 
d’autres moyens appropriés. 

Article 19  
States shall consult and cooperate in good 
faith with the indigenous peoples concerned 
through their own representative institutions 
in order to obtain their free, prior and 
informed consent before adopting and 
implementing legislative or administrative 
measures that may affect them. 

Article 19  
Les États se concertent et coopèrent de bonne 
foi avec les peuples autochtones intéressés — 
par l’intermédiaire de leurs propres institutions 
représentatives — avant d’adopter et 
d’appliquer des mesures législatives ou 
administratives susceptibles de concerner les 
peuples autochtones, afin d’obtenir leur 
consentement préalable, donné librement et en 
connaissance de cause 

Article 25  
Indigenous peoples have the right to 
maintain and strengthen their distinctive 
spiritual relationship with their traditionally 
owned or otherwise occupied and used 
lands, territories, waters and coastal seas and 
other resources and to uphold their 
responsibilities to future generations in this 
regard 

Article 25 
 Les peuples autochtones ont le droit de 
conserver et de renforcer leurs liens spirituels 
particuliers avec les terres, territoires, eaux et 
zones maritimes côtières et autres ressources 
qu’ils possèdent ou occupent et utilisent 
traditionnellement, et d’assumer leurs 
responsabilités en la matière à l’égard des 
générations futures 
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Ind'ian Act. R.S.C. 1927, c.98.
(See S.C. l95l , c.29, ss.ì23-24. )

CHAPTER 98.

A¡ .{ct respecting Indians.

SI{ORT TI:]ILE.

ffi

1. This
c.81, s.1.

Act may be citdd as the Indian Act. R.S.,strorttitle'

INTENPRETATION

'2. In this Act, unless the context otherwise requires, Deûnitious.

(a) " agent" or "Indi¿n agent" meâns and includes ai'.gcg,'t."' éomrn"issioner, assistant cõnimissioner, superintendent, il:Îpl
aE¡ent or other officer acting under the instructions of
the Superintendent General;

(b) t' band" meâns any tribe. band or body of Indians.T!and.,,
who orvn or are interested in a reserve or in Indian
lands in common, of vrhich the legal title is vested in
the Crown, or rvho shale alil<e in the distribution of
any annuities or interest moneys for which the Gov-
ernment of Canada is responsible; and, when. action
is being t¿.ken by the band as such, means the band
in council;

(c) * Department " means the Department of fndian "nepa.rü-
Eent."Affairs;

(d) " Indian " means "rndian''
(i) any male person of Indian blood reputed to be-

long to a particular band,
(ii) any child of such person,
(üi) any wom&n rvho is or was lawfully married to

such person;
(e) * India4 lands " means any reserve or portion of a "In<tian' 

reserve which has been surrendered to thó Crown; l¿ntls'"

( f ) " intoxicants " means and includes all spirits, strong "r'toxi-" ï'aters, spirituous liquors, wines, or fer.menta¿ o. ao*- cante'"

pounded liquors, or intoxicating drink of any kind
.n'hatsoever, and any intoxicating liquor or fluid, and
opium, and any preparation thereof, whether liquid
or solid, and any other intoxicating drug or substance,
and tobacco or tea mixed or corxpounded or impreg-
nated with opium or with other intoxicating drugs,
spirits or substances, and whether the samo or any bf
them are liquid or solid;

(g) " irregular band" means any tribe, hand or body
of persons of fndian blood.who own no interest in any
reserve or lands of which the legal title is vested in
the Crown, who pos,sæs no common fund managed
by the Government of Canada, and who have not hdd
any treaty relations with the Ctown;

t'frrcgular
l¡and."
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S.C
c.3

'¿46

. 1936,
3, s.ll(2).

R.S.c. 1927, c.98, cont'd.

Scotio¡r
¡epe¿led.
R.S., c.83.

R.s., c- 08. Ind;ían Act, cbapter
of Canada, L927, arc

Eoction¡
¡ope¡lcd.
R.8., c.83.

R.S., c.98.

ninety-eighü of the Revised Statutes
repea,Ied.

5. There shall be.a dep.artmgrt -!lf the govern-ment.of |:lf:iCanada which shall be calted the Departm"ent of Indian 1,,¿;u,,
Affairs, over which the Superintendeni General shall pre-.a.fiairs.
side. R.S., c. 81, s. 5.

(2) Sections three, six, seven ¿¡d nins of the Geology
and Mines Act, c}lapter eighty-three of the Revised Statutes
of Canada, 1927, and section five and paragrapb (ø) oî.
subsection one and subsection two of section seven of the

S.C
c.3

. ì936,
3, s.ll(2).

6. The Department of fndian Affairs shall have fþs Duties.

management, charge and direction of Indian affairs. R.S.,
c. 81, s. 6.

7. The Governor in Council may appoint Appgint-
(a) an officer who shall be called-{he Deputy of ttreffiij,"j

Superintendent General of fndian Affairs;
(b) a deputy governor.
2. Such other offi,cers, clerks and servants as are requisite

for the proper conduct of the business of the Deparlment
may be appointed in the manner authorized by larv. R.S,
o.81, s. 7; 1918, c. 12:

(2) Sections three, six, seven and nine of the Geology
anil Mines Act, cbapter eighty-three of the Revised Statutes
of Canada, L927, and section five and paragrryh (o) of
subsection one and subsection two of section seveu of the
Ind;iøn.r4.cú, chapter nins¡y-eight of the Revised Statutes
of Canada,1927, are repealed.

8. The Deputy Governor shall have the power, in the P:fy!--
absence of or'unáer instructions of the Goveinor General, uovernor'

to sign letters patent for fndian lands.
2. 

-The signäture of the Deputy Governor to such Sft{$r"
patents shall have the same force and virtue as if such pitu"i.
patents were signed by the Governor General. R.S., c. 81,
s. 8.

Schools.

9. The Governor in Council may establish Powerto

(ø) day r.rroòi. in any fndian rLr.rr" for the children åitl3lü}"r,- 
of such reserve; _ ._ Tf.fu"r.¡or

(b.) industrial or boarding schools for the Indian chil- ãi'i,J',iiäi'"r
drejn of any reserve or reserves or any district or tet'-
ritory cìesignated by the Superintenclent General.

2. Any school or institution the mauaging authorities or to declare

of which have entered into a written agre"enrãnt with the arv"school

Superintendent General to admit Indian children and pro- i*:.Jgql
vid-e them with board, lodging and instruction may be de- 

or ÞoardiDs

clared by the Governor in Council to be an industrial
school or a boarding school for the purposes of this Act.

i

L

z .:'

l:,'
i .'::
:'

j-'

i.
I

!..

I
i....
I
r :.
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DCa 19?7 , c. 98 , cont' d.

247

.c.1930,

.25, s.2

s.c. 1930,
c.25, s.3.

Tranuport
of children
to schools,

Regulations
to prescribe
¡tandards.

Inspection
of achoole by
chief and
council.

.A.nnuitics
and interest
applied to
rn¿inten-
ance.

.c.!'ld;ql 1O. Every Indian child between the ages of seven and
i!"iå iJr?* fifteen yeari who is physically able shall attend such clay,
¡chool. industrial or boarding school as may be designøted by the

Superintendent General for the full periods during which
such school is oPen each Year.

3. The Superintendent General mây provide f.or the l

transport of Ïndian children to and from the boarding. or
infusîrial schools io *tri.¡ they are assigned, incluiling í,
transportation to and from such schools for the annual '
vacations.

4. The Superintendent General shall hav-e PoYe.i to,
*^t" i.Àulations prescribing a standard for the buildings,
;q;ñ;;il;-i.à.t'i^"g and cìiscipline. of and in all schools,r*;

and iot the inspection of such schools.---n -Ctr" 
ãt iãi'a"d council of any band that has children

in a schoot shail have the right to inspect such -sch_ool. 
at

such reasonable times as may be agreed upon by the Indran
asent and the principal of the school':6: 

1t;S"p"iittt.nã"t,t General may applv the whole. or
any part of 

-the 
annuities and interest moneys of, Inclran

ct itdien attencling an industrial or boarding school to tlre
maintenance of such school or to the maintenance ol the
children themselves. 1920, c. 50, s. 1'

2. subsection six of section nine of the said Act is repealed s

and the follon'ing substituted therefor:- c--;1Oj-ttrã - 
S"p-.ti¡tunden t G eneral mav apply tn: yþpt. An¡uities

or oìij' ñ;1 ;aiùã*r"iii.. and interesi moñel's of rndian iå$riËfi,j"
.t ii¿r"ri attencting an industrial or boarding school to t¡e ñåi"t o"n"u.

maintenance of such children."

8. Sr¡bsection one of section ten of the said Act is repeâld
and the follov¡ins substituted therefor:-

"ld}. (1) Everf Indian child betrveen the fu4 ages of_sevèn öId,"n
and oixtien yqam who is.physi-call¡r able shall attend suc\ [ç;3'"*
day, industrial or boarding school as ma)r be 

- 
designated ø itti-"î

¡y ine Superintendent Geieral for the full periods ãuring echoot'

which súcb schoof is open each year; provided that where
it has been made to appear to the satisfaction of the Super-
intendent General that it would be detrimental to âny
particular India:r child to h¿ve it discharged fro:n scþool ';

ãn attaining the full age of sixteen ygars, the Superintendent :,

General mãy direct tlat zuch child be det¿ined at sc\ool
for'sueh fuither period a,s may seèm to. be advisable, but
not beyond the tull age of eighteen yeårs, and in such case

the provisions of this section rvith respect to .!nt4ncy
shall- apply to such child and its parents, guardians- or
personi with rvhom such child resides during such further
þeriod of school attendance."

I

t

I

l
I
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s,c.,l932-33,
c.42, s.10.

s.c. I 930,
c.25, s.16.

Celebrating
fegtiyities'
dance¡ or
ceretllonles
¿ü ç-hich
presents arc
marle, or
bodies
mutilated.

Penalty

Exception.

Rcstriction.
fndian.
dances, etc.

R.S.C. 1927, c.98, contrd.

LO. Subsection th¡ee of section one hundred and f
of the said Act is a¡nended by striking out the words
aborigina;l ccistume" in the fiftb line thereof;

lndian
westing
his time in a
poolroom.

r{,llowing
certai¡
Indians
tô enter a

L4O. Every Indian or other person who engages in, or
assists in.celebrating or encourages either directly or in-
direôtty â,nûther to celebrate any Indian festival, clance or
other ceremony of ¡vhich the giving a\ray or paying or
giving back of money, goods or articles of any sort forms
ã pait, or is a fealure, wheiher such gift of monéy, goods
or articles takes place before, at, or after the celebration of
the same, or wlìo engages or assists ip any celebration or
rl.ance of which the wounding or mutilation of ,the dead or
Ìiving body'qf any, human being or animal forms,a part
or is a feature, is guilty of an offence &nd is iiable on.sum-
*"ry oonvictión tã imþrisonment for a term nòt éxceeding'
six months and not less than two'nonths.

2. Nothins in thi¡ section shall be construed to p4event
the holding ãf any agricultural çhow or exhibiti,on ôr the
sivins of . prizes for exhibits thereat.
"'ä.:'îö'í;ffi;'à tn" province of Manitoba, Saskafche-
v¡än, Alberla, or British Columbia, or in the Teiritoriej v;ho
narticioates ín attv Indian dance outsicle the bounds of his
o*tt tei"t'ue, or who participates in any show, exhibition,
petforrnâhce, stampede or pageant in aboriginal ,costttme

iriithout thelconsedt of the Supeúntendtinü General or his
authorized agent, and any person.wþo ind-uces or -employs
any Indian to take pait in such dancg, show, exhiÞition,
performrince, starripede or pagea,nt, or induces a-ny lndian
to leave his ieservô or ernpioys any fndian for such'a pur-
pose, whether ihe dancef show, èxhibition, stampede .or
þageant has taken place or not, shall -on summary-qonvic-
iion ¡e liable to a penalty not exceeding tweriüy-five d-oi- penatty.

lars, or to imprisonment for one month, or to both penalty
and imprisonmenL R.S., c. 81, s. 149; 1914, c. 35,'s. 8;
1918, c. 26, s. 7.

ortv Re-.t.¡¡ction

"iä å".J"11:J*.

LG. The said Act is a¡¡rendedr by inserting therein section
1401 as follows:-íI40,r. 'Where it is made to appear in open court that
auy Indian, surnmoned before such cou¡t, by inordinate
frequenting of a poolroom either on or off an Indian ieserve,
misspends or wastes his time or meâ,ns to the detriment
of himself, his family or household, of rvhich he is a member,
the police magistrate, stipendiary magistrate, fndien agent,
or two justices of the peåce holding such cout't, shall, by
writing under his or their hand or hands forbid the owner
or person in charge of a poolroom rvhich such Indian.is in
the habit of frequenting to allow sucb Indian to enter such
poolroom for the space of one year from the date of such
notice.

Any orvner or person in charge of a poolroom who allorvs
an fndian to enter a poolroom in violation cif Such notice,
and any Indian who enters a poolroom where his admission
has been so forbidden, shall be liable on surnrnary conviction
to a penalty not exceeding trventy-five dollars and costs
or to imprisonment for a terrn not exceeding thirty days."

t

pool¡oom. .
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R.s C. 1927, c.98, cont'd.

L4L. Iìvery persor who, without the consent of the Receivi-ng

Superintendent 
-General 

expressed T -writing, reæives, monev for

obtains, solicits or requests from any India.n any pâyment prãseortion

or contribut.ion or p.oìnise of a.ny páyment or cóniributionoraclaim'
for the purpose of raising a fund or providing money for
t-Ìre prosecution of any claim which the tribe o,r band of
Indians to which such fndian belongs, or of which he is a
member, has or is represented to have for the recovery
of any claim or nìoney for the benefit of the said tri'be or
band, shali be guiìty of an offence and lia,ble upon sumrra.ry
conviction for each such offence to 'a. 

penaity not exceeding
two hundred dolìars and not less than ûfty dollars or to
i-rnprisonrnent for any term not exceeding two months.
7927, c.32, s. 6.

7-42. Every fine, penalty or forfeiture under this Act,,{-pptica-rion

except so muõh theíóf as is payable to an informer or per-orpenalties'
son suing thereifor, shall belong to His Majesty for the
benefit of the baud of Indians with respect to which or
to one or more members of rvhich the offence was commit-
ted, or to which the offender, if an Indian, belongs: Pro-
vided that the Governor in Council may from time toGovernorin
time direct that the same þe _pai{ tg any provinci¡.l, muni- |;;il:ltrf*
cipal or local authority rvhich n'holly or in part bears the aà;¿

e*perse of administering the law under which such fine, otherwise'

penalty or forfeiture is imposed, or that the same be ap-
ilie¿ in any other manner deerned best adapted to attain
the objects of such law or to secure its due adminiÈtration,
and may in case of doubt decide what band is entitled to
the benefit of any such fine, penalty or forfeiture. R.S.,
c. 81, s. 150. 

I

, Euídence and Procedure.

A43. Upon any inquest, or upon any inquþ into aúyEvidcnceor
matter involving a crimina.l chargè, or upon the trial of any uubelieviug

crime oq offence whatsoever or by whomsoever cqmrnitted, i:i'"X""#åi
any court, judge, polióe or stipendi?,ry magistiate,.reccirder, onhia

coroner, justice- of the peace or India4 agent, mriy recèive åäiååti"".
the evide4ce of any Indian or.non-treaty Indian, riho is
destitute of the knowledge of God.or of any fixed and clear
belief in religion, or in a.future state of rewards and punish-
ments, without administering the usual form of oath to any
such Indian or. non-treaty Indian, as afores¿id, upon his
solemn affirmation or declaration to teII the truth, the
whole truth, and nothing but the truth, or in zuch form as
is approved by such court, judge, magisfrate,. recorder,
coronér, justice,df the pea,ce or fndian agent, as most bind-
ing on the cons,cience of such Iirdian or non-treaty trndian.
R.S., c. 81, s. 151.

Subsüânce
oI evidence
o.f Indiau
to be
¡educed to
writing and
signed.

t44. In ttrre case of any inquest, or upgn any ihquiry
intb any matte¡ involving a crirninal Charge¡ or upon the
trial pf any crime or offence whatsoever, the subst¿nce of
the evidence or i.nformation of any such fndia,n or non-
treaty fndian, as aforesaid, shall be reduced to writing and
signed by the fndian, by mark if necqssary, givürg the same,
and veri-ûed by the signature or ¡na.rk qf the person acting
as interpreter, if any, and by the signalure of 1t¡e judge,
magistrate, recorder, coroner, justice of the peace, Indian
agent or p€rson before whom such evidence or informa-
tion is given. R.S., c. 81, s. 152.
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R.S.C. 1927, c.98, contrd.

fnilians ¡ot
capable of
acqurr¡ng
l¡omestead.

General.,

1l5io. No Indian or non-treaty Inclian resident in the
province of N{anitoba, Saskatchervan or Aiberta, or the
i'erritories, shall be held câp$ble of having acquired or of
acquiring a homestead or pre-ernption right uncler any
Act respecting Domiuion lands, to a quarter-section, or any
parcel õf tand in any surveyed or unsurveyed lands in the
Áaid,provinces or ,territories, or the right to share in the
dislribution of any lands allotted to half-breeds: Pro- Proviso.

vided that
(a) t e shail not be disturbed in the occupation of âr! occuparion' plot on which he had permanent improvements prior äiJrnlå.

to hisùecoming a party to any treaty witli the Crorvn;
(b,)' nothing in this section shall prevent the Superin- rray be' .iendent General, if found desirable, from cotnpensat- compensated

ing any fndian for his improvements ori such a plot iåp.ou"-
of land, without obtaining-a formal surrender thereof ments'

from the band; and
'- (")'nothing in this section shall apply to any person section' who witñdrew from any Indian treaty prior to.t" l';li:åü'"
'' firbt day of Octobêr, in the year one thousand eight iiãìå"".-

hundred and seventy-four. R.S., e. 81, s. 164.

1õ6. TVhere shooting privileges over a reserve or part shooting

of a reserve, or ûshing-piivüegõs thereon hâve, with-the;ll.fr:l'J"!
eonsent of the fndians of the band, been le¿sed or grantecl
tö any person, it shal not be lawÎul for any persón, not
under such lease or grant entitled so to do, or for any
Indian other than an lqdia.n of the band, to hunt, shoot,
kill or destroy any ga.mê animals or birds, or to fish for,
taki, catch or kill any fish to which such,exclusive privilege
extends, upon the rsserve or.p4rt of a reserve. RS., c. 81,
s. 165.

1.6'1. At the election of a chief or crhiefs, or at the sow and
granting of any ordinary consent required of a band unde" b-v rvhom

îttir p"it, thoJé entitteã to vote at the council or meeting il'f:""
thereof strall be the male members of the band, of the ¡oll electe<l.

age of twenty-one years; and the vote of a majority of
such members, at a council or rneeting of the band sum-
moned according to its,,rules, aud held in the presence of
the Superintendent General, or of an agent acting under
his instrustions, shall be sufficient to determine such elec-
tion or grant suoh consent. R.S., c. 81, s. 166.

X-58. If any band has a council of chiefs or councillors, rrow
any ordinary consent required of the band may be L",l.|i*
grantecl by a vote of a majority of such chiefs or council- c;";rsd,
lors, at a õouncil summoned accãrding to its rules, and held H'i"|,:
in the presence of the Superintendent General or his agent.
RS., c. 81, s. 167.
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Å.D. 1867.

Nota¡ies Public of
the l¡te Colony of
Vancouver Island,
entitleil to prrìctise
in British.Ooluøbia

Short, Titlo.

-A,uthorizes &mrma-
tion in lieu ol'o¿[h

F{o: 7,4.1 ,Euide¡tce¿ . [30 Yror.]

Civit Jústice of British Columbia, resident in the Colony of British
Colunibia.

4. All Notaries Public cluly appointecl in the said late C'olony,
ât the date of the said Proclamation, shall be deemed to have then
been and to be entitlecl to plactise.as suelì Notarigs,Ppblie in the
Colony of British Colurnbia.

5. This Ordinance rnay be ciüed as the (3legal Professions Orcli-
nance, 1867."

No.74.

a.D.1867.

preamble. IVIIEREAS 
it is expedient to provide for the taking of Oaths ancl'

admission of Evidence in certain cases, aucl to assimilate the
same in ail parts of the Colony of British Columbia:

Be it enactecl by the Governor of British Colu¡nbia, with the
advice and consent of the Legislative Council thereof, as follows:.-

Repeats {(oarhs Acr, 1. (( The Oaths Act, 1859," and. ', The Native lviclence Ordinance,

i,i1?;.åilr;iðr_ 1865," are hereby r.epealed: proviclecì, however, that such repeal
d.innnce., 1865,.".sa- shall not affect any rights acquiled under such Act and Orclinance
ving existingrights' 

or: either of them, of ãny tiauitities or penalties aìready incurrecl
under such Act and. Ordinance or eitlier of them, or arry remedies
or punishments prescribed by such Ac! and Ordinance or either of
them, for enf'orcing the same, but such remeclies ancl punishrnents
may st'ill fol the pulposes of such enfolcenrent, but not further or
otheri'vise, be helcl to be av¿ril¿Lble and. capabie of imposition as if
such Act and Ordinance .were stiil in force.

2, If any person callcd as a witness in any Court of Juclicatu'ro
or requirecì. or clesiring to take any oath or to make an afË.cÌavit or
cleposition, shall refuse or be unlr,illing from allegecl conscientious
motives to be srvorn, it sìrall be lawful for tlie Court or. Jucìge, or
other presiding offìcer or person cluaÌified to tal<e such oath, afrdavit,
or deposition, upon being satisfrecl of the sincelity of such ol-rjection,
to pelmit such person, irrstead of being sworn, to nrake his or her
solenrn affi.rmation or cleclaration in the 'worcls following, viz:-

(I. A. 8,, clo solemnly, sincerely, ancl tnrly a{Iìrm and cleclare that
the taking of any oath is, accorcìing to my religious belief,
unlawful ; anil I do solemnly, sincer.ely, and truly affirm
and declare, &c., &c.',
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[S0 Vron.-t Itruid'ence' [No' 74']

.:3. If any pêïson professing the Roman Catholic Religìon shall i..D. 1867.

lr" 
"uqoi""a 

ïy uny tu*ful authority, or shall be d'esirous fo1 a3I Removei-il-an
.rroo*u to tai<e tile oath of allegiance to Her Majesty, IIer heirs gatholic disability.

ãoa'.rr."urrors, it sli¿r,ll be sufrcietlt if he shall in lieu thereof take

thc oath in the form appointed and set fortir in the 2nd section of

inu e"t made and passed in the Parliament of the United. Kingdom,

held i' the tenth yãar of His late Majesty King George I\r. intituled
((,{n act for theielief of His Majesty',s Roman Catholic subjects."

4, If àny of the persuasion of the people called. Quakers, or anv Quaker'saffirmation

other persotr undel this or any other Law permitted. to mal<e his inlieu ofoath'

solentn declaration or affirmation in lieu of an oath, or any llersoù

professirrg the Jeu'ish Religion, shali at any time be required by any

iawfut authority, or shall be desilous firr any purpose to take the

oath of allegiance to Her l\4ajest¡, IIer heirs ancl succes¡orsr or.any

iorm of oath containing the words "And I make tbis cleclaration

upon the true faith of a christian," the said woÏcls " And" I make

túis ¿Ieclaration upon the true faitb of a Christian," shall be omitted

in the form of oath to be taken or the cleclaration or aff'rmatiou in

lieu of an oath to be made by such person. ancl the taking of every

such oath, or the makiug of such afrr'mation ancl declaration with

such omission as afbresaicl, shall have the same force aucl effect as

the taking antl subscribing by other p-ersons ofthe oath containing

the said. words (,And I mãte this declaration-upon the true faith of

a Christian."

5. In any civil action, or upon any inquest, oÏ upon any enquiry îli:äÏJåffir:1ï
inio any rnatter or complaint or otherwise, or upon the trial,of auy ü|'r"fr{;;;:""*
crime o"r ofieo"u whatsoever, or by whomsoever committed, it shall

be lawful for any Court, Judge, Coroner, Gold or other Commis-

sioner, or Justice of the Peace, in the discretion of such court,

Judge, Coroner, Golcl or other Commissioner, or Justice of the

P"uã", to l'eceive the evidence of any-Aboriginal Native, orNative

of mixecl blood, rof the Continent of North America, or the Islands

afljacent thereto, being an uucivilizecl person, destitute of the know-

leãge of God, and of any fixed and clear beljef in religion or in a

futãre state of rewards and punishment.l *ltt3ot administering the

usual foirn of oaïn to any srrch Aboriginal Native, or Nativg. of

mixed bloott as aforesaid, upon his solemu affirmation or cleclaration

to fell the.tiuth, the whole:tr.uth; and nothinþ but the truth, or in

sueh. other form as may be approùed by such Cburt, Judge, Coroner,

Gold or oth.er Commissiôner, or Justige of the Peace'

6. Provitled that in the case of aoy ploceeding in tle ¡ature of loåian information

" 
p;Uif*¡*t iqqoiry; the substanq"tf t¡" eViderrce or informatis* how taken'

of 4riy such Aborigiäal Native, qr Native of mixed blood as afore-

suid,ihrli be 'redicect to writing, and signed by a mark by th1

p"rron giving the saure, ancl verified by the' signattire or mark of

in" p.röo aúing as Interpreter (if dny), aud of the Coroner, Justice
219
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