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I. INTRODUCTION, OVERVIEW AND FACTS 

A. Introduction 

1. This is the response of Enbridge Pipelines Inc. ("Enbridge") to the application for leave 

to appeal ("Leave Application") to the Supreme Court of Canada made by Chippewas of 

the Thames First Nation ("Applicant") and dated December 18, 2015.  

2. The Applicant seeks leave to appeal the judgment of the Federal Court of Appeal ("FCA 

Decision") dismissing the Applicant's appeal of the decision ("NEB Decision") of the 

National Energy Board ("Board" or "NEB") to approve an application by Enbridge, under 

section 58 and other provisions of the National Energy Board Act
1
 ("NEB Act"), in 

relation to the Line 9B Reversal and Line 9 Capacity Expansion Project ("Project"). 

B. Overview 

3. Enbridge submits that the Leave Application does not raise issues of public importance 

for consideration by this Court and that leave to appeal should not be granted. 

4. The Leave Application opens with an invocation of the fear that the Crown may "evade" 

its duty under section 35 of the Constitution Act, 1982
2
 by "divesting" to an 

administrative tribunal its decision-making authority over projects with the potential to 

adversely affect the rights of Aboriginal peoples.
3
 

5. This precise concern was put to rest by Rio Tinto Alcan Inc. v Carrier Sekani Tribal 

Council,
4
 which removes any doubt that the Crown could ever successfully maneuver to 

avoid its duty to consult.  Simply stated, the relevant law is settled and no question of 

public importance arises in this case. 

6. The Applicant also argues that this case presents the question of whether the exercise of 

"final decision-making authority" by an administrative tribunal like the NEB amounts to 

                                                 
1 RSC 1985, c N-7. 
2 Being Schedule B to the Canada Act 1982 (UK), 1982, c 11. 
3 Memorandum of Argument of the Applicant at para 1. 
4 2010 SCC 43, [2010] 2 SCR 650 [Rio Tinto]. 

1
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"government conduct" sufficient to trigger the Crown's duty to consult and 

accommodate.
5
     

7. Specifically, the Applicant alleges that conflicting interpretations in the Court below as to 

"… whether or not the Crown's duty to consult is triggered by [an administrative tribunal] 

making a specific decision under the legislation …" raise a question of public importance 

requiring guidance and clarification from this Court.
6
 

8. The reality is that Rio Tinto clearly enunciated the applicable principles and this case 

does not demand further guidance from this Court regarding those principles or their 

application.  Moreover, the Court below did not decide the "government conduct" 

question and therefore neither a question of conflicting interpretations nor a related issue 

of public importance arises. 

9. Finally, and notwithstanding that there has been no decision in this case regarding either 

the existence or fulfillment of the Crown's duty to consult, the Applicant contends that 

this Court should take up the question of whether a tribunal's process can "rectify the 

absence or inadequacy of Crown consultation?"
7
 

10. The companion decisions of this Court in Haida Nation v British Columbia (Minister of 

Forests)
8
 and Taku River Tlingit First Nation v British Columbia (Project Assessment 

Director),
9
 as well as the decision of the Federal Court in Brokenhead Ojibway Nation v 

Canada (Attorney General),
10

 stand for the propositions that the Crown may establish, 

and rely upon, regulatory schemes to address procedural requirements in meeting its duty 

to consult and need not develop "special consultation measures" in order to do so.
11

  The 

                                                 
5 Memorandum of Argument of the Applicant at para 20. 
6 Ibid at para 50. 
7 Ibid at para 20. 
8 2004 SCC 73, [2004] 3 SCR 511 [Haida Nation]. 
9 2004 SCC 74, [2004] 3 SCR 550 [Taku River]. 
10 2009 FC 484, 44 CELR (3d) 1 [Brokenhead]. 
11 Haida Nation, supra note 8 at para 51; Taku River, supra note 9 at para 40; Brokenhead, ibid at para 25. 
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law is equally settled that, while adequate regulatory consultation may discharge the duty 

to consult, the duty remains that of the Crown and must be met.
12

 

11. The Applicant claims that the Court below held that the NEB consultation process can 

substitute for the Crown's consultation.
13

  In fact, the majority Reasons for Judgment  

include only an observation that the same concerns that arise when the Crown engages in 

consultation with Aboriginal peoples may very well be dealt with, and hopefully 

remediated if necessary, in the project approval process before the Board.
14

   

12. This is entirely consistent with the established law.  In any event, the Applicant's claim 

raises no question of public importance for consideration by this Court. 

C. Facts 

1. The Project 

13. Enbridge Line 9 is an existing pipeline that was originally constructed in 1975 and 

commissioned in mid-1976 to transport crude oil, including diluted bitumen, eastward 

from Sarnia, Ontario to Montréal, Québec.  The flow of the pipeline was reversed, to a 

westward direction, in 1999 pursuant to the decision of the NEB in the OH-2-97 

proceeding and the relevant Board order.  On July 27, 2012, the NEB approved an 

application for the re-reversal (to eastward flow) of the 194 km-long segment of Line 9 

from the Enbridge Sarnia Terminal to the Enbridge North Westover Pump Station near 

Hamilton, Ontario.
15

 

14. On November 29, 2012, Enbridge applied to the Board to reverse a 639 km-long section 

of Line 9 (referred to as "Line 9B"), between North Westover, Ontario, and Montréal, 

Québec, and to increase Line 9's annual capacity from 240,000 barrels per day to 300,000 

barrels per day.  Specifically, Enbridge requested:  

                                                 
12 Yellowknives Dene First Nation v Canada (Attorney General), 2010 FC 1139 at paras 93–94, 194 ACWS (3d) 1029; Haida 

Nation, supra note 8 at para 53. 
13 Memorandum of Argument of the Applicant at para 58. 
14 Chippewas of the Thames First Nation v Enbridge Pipelines Inc., 2015 FCA 222 at para 63, 390 DLR (4th) 735 [FCA 

Decision]. 
15 See National Energy Board, Letter Decision OH-005-2011, Enbridge Pipelines Inc. Line 9 Reversal Phase I Project (27 July 

2012), online: <https://docs.neb-one.gc.ca/ll-eng/llisapi.dll?func=ll&objId=834582&objAction=browse&viewType=1>. 
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(a) an order pursuant to section 58 of the NEB Act exempting the Project from the 

provisions of paragraph 30(1)(b) and sections 31, 33, and 47 of the NEB Act;  

(b) approval under Part IV of the NEB Act for a revised Line 9 Rules and Regulations 

Tariff to allow for the transportation of heavy crude oil; and 

(c) exemptions from certain filing requirements under the Oil Pipeline Uniform 

Accounting Regulations and the Board's Filing Manual.
16

 

15. Since the Project application was made under section 58 and not section 52 of the NEB 

Act, the NEB rather than the Governor in Council was empowered to approve the Project. 

16. With the exception of some temporary work space required to store construction 

infrastructure, Project construction involved only previously-disturbed land within the 

confines of existing and operating Enbridge facilities with no construction or ground 

disturbances along the pipeline right of way.
17

 

17. The Project has been completed and is now in service. 

2. The National Energy Board Public Hearing  

18. On December 19, 2012, the NEB decided to hold a public hearing for the Project, 

comprising written evidence and oral final argument, and issued Hearing Order OH-002-

2013 on February 19, 2013.  The Hearing Order indicated that the Board would consider 

consultation with Aboriginal groups and the potential impacts of the Project on 

Aboriginal interests.
18

 

19. The NEB approved the Applicant's intervention in the Board's Project hearing.  As part of 

its participation, the Applicant made information requests of Enbridge (to which 

                                                 
16 National Energy Board, Reasons for Decision OH-002-2013, Line 9B Reversal and Line 9 Capacity Expansion Project (March 

2014) at 9, online: <https://docs.neb-one.gc.ca/ll-eng/llisapi.dll?func=ll&objId=2431831&objAction=browse&viewType=1> 

[NEB Reasons]. 
17 NEB Reasons, ibid at 97. 
18 National Energy Board, Hearing Order OH-002-2013 (19 February 2013) at 14, online: <https://docs.neb-one.gc.ca/ll-

eng/llisapi.dll?func=ll&objId=2230562&objAction=Run&viewType=1>. 
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Enbridge responded), adduced written evidence of its own, and presented argument 

before the NEB.
19

 

20. The Board administered a Participant Funding Program ("PFP") to provide financial 

assistance to support the timely and meaningful engagement of intervenors in the NEB's 

oral hearing process.  Nearly $300,000 in total was awarded to PFP recipients.  The 

Applicant applied for, and was allocated, funding under the PFP.
20

 

3. The National Energy Board Decision 

21. The NEB Reasons include the statement that the Board interprets its responsibilities, 

including those outlined in section 58 of the NEB Act, in a manner consistent with the 

Constitution Act, 1982, including section 35. 

22. In relation to the Applicant, the NEB Reasons show that the Board considered that: 

(a) The Applicant submitted in its written evidence that Enbridge's efforts to engage 

the members of the Applicant about the Project did not meaningfully address their 

concerns about potential health impacts and impacts on the Applicant's Aboriginal 

and Treaty rights; and 

(b) The Applicant submitted a Traditional Land Use ("TLU") study identifying 

specific sites and hunting grounds throughout the Thames River watershed where 

the Applicant asserts that its members continue to harvest fish, birds, and 

mammals and gather medicine, maple sap, and other flora, including at sites that 

are directly adjacent to the Line 9 right of way.  Chief Miskokomon expressed 

concerns in his Affidavit filed in the NEB proceeding that spills, leaks, and 

discharges from Line 9 in the operational phase of the Project would have the 

                                                 
19 NEB Reasons, supra note 16 at 90; Enbridge Pipelines Inc., Enbridge Response to Aamjiwnaang First Nation and Chippewas 

of the Thames First Nation Information Request No. 1, Board Exhibit B18-8 (25 June 2013), online: <https://docs.neb-

one.gc.ca/ll-eng/llisapi.dll/fetch/2000/90464/90552/92263/790736/890819/918445/964899/B18-8_-

_Response_to_AFN_and_COTTFN_IR_No_1_-_A3I6Q3.pdf?nodeid=965005&vernum=-2>; Enbridge Pipelines Inc., Enbridge 

Response to Aamjiwnaang First Nation and Chippewas of the Thames First Nation Information Request No. 2, Board Exhibit 

B35-2 (23 July 2013), online: <https://docs.neb-one.gc.ca/ll-

eng/llisapi.dll/fetch/2000/90464/90552/92263/790736/890819/918445/976803/B35-2_-

_Response_to_AFN_and_COTTRN_IR_No__2_-_A3J3S6_.pdf?nodeid=977007&vernum=-2>. 
20 NEB Reasons, supra note 16 at 14. 
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potential to cause new adverse impacts on use by the Applicant's members of land 

and of the Thames River for traditional purposes.  The Applicant stated in its 

evidence before the Board that these activities are protected by its Aboriginal and 

Treaty rights, and that discharges from Line 9 would cause direct health impacts 

to its members, as well as destroy or severely and irreparably damage its 

traditional territory.
21

 

23. After considering the evidence and argument of the Applicant and others, the Board held 

that all Aboriginal groups were provided with sufficient information about the Project 

and that any potential Project impacts on the rights and interests of Aboriginal groups are 

likely to be minimal and will be appropriately mitigated: 

Aboriginal Participation and Engagement 

The Board's process is designed to be thorough and allow Participant 

Aboriginal groups to make their concerns known to the Board and to have 

those concerns considered before the Board's final decision. This is 

achieved, in part, by requiring proponents such as Enbridge to fulfill the 

requirements of the NEB Filing Manual. The Board requires applicants to 

initiate early discussions and consultation with Aboriginal groups 

potentially affected by a proposed project. This allows for early exchange 

of information and for matters of concern to be considered at the onset of 

the Project and throughout the lifecycle of the Project. The extent of 

engagement that needs to be carried out is determined, to a large extent, by 

the nature, scope and setting of a project. The Board also encourages 

Aboriginal participation through its [enhanced Aboriginal engagement].  

… 

The Board notes that no new permanent land rights, including new 

footprint or modified rights over the existing footprint, are required for the 

Project. All station and terminal modifications required for the Project 

would occur within the existing site boundaries on lands owned by 

Enbridge. The Project would require additional [temporary work space] 

lands for construction infrastructure such as stockpile sites, staging areas 

and vehicle parking at the [North Westover Station], [Hilton Station], 

[Cardinal Station] and at [Montreal Terminal]. At each of the Ontario 

Project Sites, the additional [temporary work space] lands would be 

located outside of and adjacent to the facility fence-lines, but within the 

legal boundaries of the Enbridge properties. Only at the [Montreal 

                                                 
21 Ibid at 94–95. 
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Terminal] Project Site would there be additional [temporary work space] 

lands located outside of the Enbridge property boundary. No Crown land 

is involved with this Project. 

Given the scope of the Project, the Board is satisfied that all Aboriginal 

groups potentially affected by the Project were provided with sufficient 

information about the Project. Enbridge's Aboriginal Engagement 

Activities Summaries, which were filed as evidence in this proceeding, 

and the participation by Aboriginal groups in the Board's process, 

demonstrate that potentially affected Aboriginal groups and individuals 

had an opportunity to make their views known to Enbridge and to the 

Board.  

... 

Impacts on Aboriginal Groups 

The Board considered all the relevant information before it, including 

information regarding the consultation undertaken by Enbridge with 

Aboriginal groups, the views of Aboriginal groups in their evidence and 

final arguments, Project impacts on the rights and interests of Aboriginal 

groups, and proposed mitigation measures. 

The Project occurs within Enbridge's existing [right of way] on 

previously-disturbed land and no Crown land is involved. The Board is not 

assessing the current operating Line 9 or its related ongoing [operations 

and maintenance] activities in this proceeding. Given the limited nature, 

scope, and setting of the current applied-for Project, and considering the 

mitigation proposed, commitments made by Enbridge and conditions 

imposed by the Board as described throughout these Reasons and reflected 

in the attached Order, the Board is of the view that impacts on TLU are 

unlikely to occur as a result of the Project.  

The Board notes that although the Project occurs on previously-disturbed 

lands and does not traverse any Indian Reserves or Crown land, it is on 

lands used by Aboriginal groups for traditional purposes. The Board notes 

the concerns of Mr. McCormick, Rising Tide Toronto and [Mississaugas 

of the New Credit First Nation] regarding the discovery of heritage 

resources during Project construction and operation and maintenance. 

Regarding these issues as they relate to the construction activities 

associated with the Project, the Board has imposed Condition 6 which 

requires Enbridge to file a Project-specific [Environmental Protection 

Plan] containing a Project-specific Archaeological Resource Contingency 

plan 30 days prior to commencing construction. 

… 

7
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The Board recognizes the potential for impacts on [traditional land use] if 

there is a spill on Line 9. Safety and environmental protection are of 

paramount importance to the Board, and the NEB's regulatory oversight is 

designed to proactively manage safety and environmental protection 

throughout the entire lifecycle of a pipeline, from design to construction, 

operation and through to abandonment. The Board is satisfied that, in light 

of Enbridge's commitments and the conditions imposed by the Board, 

Enbridge will continue to safely operate Line 9, protect the 

environment, and maintain comprehensive emergency response plans 

that are developed in consultation with regulatory agencies, 

appropriate stakeholders and communities and in accordance with 

the [National Energy Board Onshore Pipeline Regulations] and that 

address regional priorities and high consequence areas such as major 

water crossings and residential communities. Additionally, Condition 

26 directs Enbridge to include Aboriginal groups in Enbridge's continuing 

education program (including emergency management exercises), liaison 

program and consultation activities on emergency preparedness and 

response. 

As noted above, the Board is satisfied with the level of Aboriginal 

engagement Enbridge conducted for the Project given the nature and scope 

of its Application. The Board also notes the commitment from Enbridge to 

work with Aboriginal communities throughout the lifecycle of Line 9. The 

Board expects Enbridge to honour its commitments to build capacity and 

work with Aboriginal groups and their communities through the lifecycle 

of the Project. The result of these ongoing engagement activities should be 

included in the Ongoing Engagement Report which is described in the 

Order under Condition 24.  

In conclusion, the Board is of the view that given the nature and scope of 

the Project, and with the implementation of Enbridge's commitments and 

fulfillment of regulatory requirements such as its [Environmental 

Protection Plan] and [Emergency Management Program], as well as those 

mitigation measures committed to by Enbridge and discussed in these 

Reasons, particularly in Chapters 4 to 6, and the conditions imposed by the 

Board for the Project in the Order, any potential Project impacts on the 

rights and interests of Aboriginal groups are likely to be minimal and 

will be appropriately mitigated.
22

 

24. The NEB imposed 30 conditions on its approval of the Project, several of which 

addressed ongoing engagement with Aboriginal groups such as the Applicant.
23

 

                                                 
22 Ibid at 97–99 [emphasis added]. 
23 Ibid at 134–35 (Condition 14), 137–38 (Condition 24) and 139 (Condition 26). 
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4. The Federal Court of Appeal Decision (Ryer and Webb JJ.A., Rennie J.A. 

dissenting)  

25. The Applicant appealed the NEB Decision, arguing that the Board erred in failing to 

assess the existence and fulfillment of the Crown's duty to consult before approving the 

Project.  On October 20, 2015, the Federal Court of Appeal dismissed the appeal, Rennie 

J.A. dissenting.
24

 

II. QUESTIONS IN ISSUE 

26. The Leave Application enumerates the following issues: 

(A) What is the role and jurisdiction of an administrative tribunal, where it is the final 

decision maker, to ensure that the Crown's duty to consult is fulfilled?   

(B) Whether an administrative exercise of final decision-making authority amounts to 

"government conduct" triggering the Crown's duty to consult and accommodate? 

(C) Whether an administrative tribunal's regulatory process can rectify the absence or 

inadequacy of Crown consultation?
25

 

III. ARGUMENT 

A. What is the role and jurisdiction of an administrative tribunal, where it is the 

final decision maker, to ensure that the Crown's duty to consult is fulfilled?   

27. The Leave Application conjures the specter of the Crown "… evading its constitutional 

duty by divesting itself of decision-making authority to approve projects that clearly have 

the potential to adversely affect to [sic] the rights of Aboriginal Peoples."
26

  Rio Tinto put 

this concern to rest and no related issue arises in this case. 

                                                 
24 FCA Decision, supra note 14. 
25 Memorandum of Argument of the Applicant at para 20. 
26 Ibid at para 1. 
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28. In Rio Tinto, this Court explained that the Crown cannot shirk its duty to consult: 

… The fear is that if a tribunal is denied the power to consider 

consultation issues, or if the power to rule on consultation is split between 

tribunals so as to prevent any one from effectively dealing with 

consultation arising from particular government actions, the government 

might effectively be able to avoid its duty to consult. 

… [T]he duty to consult, triggered when government decisions have the 

potential to adversely affect Aboriginal interests, is a constitutional duty 

invoking the honour of the Crown.  It must be met.  If the tribunal 

structure set up by the legislature is incapable of dealing with a decision's 

adverse impacts on Aboriginal interests, then the Aboriginal peoples 

affected must seek appropriate remedies in the courts … .
27

 

29. Standing Buffalo Dakota First Nation v Enbridge Pipelines Inc.
28

 includes a similar 

assurance: 

[A] determination that the NEB was not required to determine whether the 

Crown was under, and had discharged, a Haida duty before making the 

Decisions does not preclude the adjudication of those matters by a court of 

competent jurisdiction. Indeed, the quotations from paragraphs 37 and 60 

of Haida and paragraph 47 of Paul point towards recourse to the courts in 

such circumstances.
29

 

30. If the Applicant seeks only to have this Court consider the role and jurisdiction of an 

administrative tribunal with respect to the duty to consult, Rio Tinto provides a complete 

answer.  In fact, the Leave Application cites, at paragraph 25, the very principles from 

Rio Tinto that do so.  If, as it would seem, the Applicant instead bases its case for leave to 

appeal on conflicting interpretations and applications of those principles, then it must be 

said that the discrepancies that the Applicant alleges
30

 simply do not exist. 

31. The Applicant's assertion of inconsistency muddles together decisions made in a variety 

of distinguishable contexts.
31

  Given the direction provided by Rio Tinto, it should not 

come as a surprise – let alone cause concern – that separate administrative bodies 

operating under distinct regimes should play different roles in relation to the Crown's 

                                                 
27 Rio Tinto, supra note 4 at paras 62–63 [emphasis added]. 
28 2009 FCA 308, 313 DLR (4th) 217 [Standing Buffalo]. 
29 Ibid at para 43. 
30 Memorandum of Argument of the Applicant at paras 7, 26. 
31 Ibid at para 7, n 9. 
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duty to consult.  There is no inherent inconsistency in individual court decisions 

concerning different statutory mandates resulting in varied outcomes.  That is to be 

expected under Rio Tinto. 

32. The Leave Application also places considerable reliance on the fact that there was a 

dissent in the Court below.
32

 

33. This Court does not, and cannot, review every case in which a judge has dissented.  Nor 

should it.  This is especially so here, where the decision of Ryer and Webb JJ.A. provides 

a predictable path forward for both the NEB and any future reviewing courts. 

34. The Applicant asserts that a comparison of the decisions of the Federal Court of Appeal 

in this case and in Clyde River (Hamlet) v TGS-NOPEC Geophysical Co. ASA (TGS)
33

 

implies inconsistency in the case law regarding the scope of the jurisdiction of the Board 

to discharge the Crown's duty to consult.
34

  In reality, there is no inconsistency between 

this case and Clyde River – which pertains to a different statutory mandate.  

35. With respect, the Applicant misreads Clyde River.  The Federal Court of Appeal made no 

finding there that the Crown's duty had been delegated to the Board.  To the contrary: 

When the Crown relies on a regulatory or environmental assessment 

process to fulfill the duty to consult, such reliance is not delegation of the 

Crown's duty.  Rather, it is a means by which the Crown can be satisfied 

that Aboriginal concerns have been heard and, where appropriate, 

accommodated.
35

 

36. Finally, the Applicant requests that if leave to appeal were to be granted from Clyde 

River, then leave to appeal should also be granted in this case. 

37. Enbridge is not a party to the Clyde River proceeding and therefore cannot properly 

address any argument that may have been made in it as to whether or not leave to appeal 

                                                 
32 Ibid at para 39. 
33 2015 FCA 179, 94 CELR (3d) 1 [Clyde River]. 
34 Memorandum of Argument of the Applicant at paras 40–44. 
35 Clyde River, supra note 33 at para 46 [emphasis added].  In fact, there was no divergence between the majority and the dissent 

in the Court below regarding the matter of Crown delegation in the present case:  see FCA Decision, supra note 14 at para 120. 
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should be granted.  In any event, the Leave Application must be decided on its own 

merits and the attempts of the Applicant to bootstrap upon Clyde River must be rejected.  

B. Whether an administrative exercise of final decision-making authority 

amounts to "government conduct" triggering the Crown's duty to consult 

and accommodate? 

38. The law is settled that "contemplated Crown conduct" is a precondition to triggering a 

Crown duty to consult.
36

  Nevertheless, the Applicant argues that conflicting 

interpretations on the question of "government conduct" in the Court below indicate a 

pressing need for this Court to address and clarify the matter.
37

 

39. A proper reading (i.e., one that looks past selective quotation by the Applicant) of the 

FCA Decision confirms that the matter of "government conduct" arose only in passing 

and even then as obiter dicta.  No decision on the question was made.  Therefore, there is 

no reason or requirement for this Court to adjudicate the issue in this case. 

40. It is clear that the relevant portion of the Reasons for Judgment of the Court below 

merely noted matters not determined in the NEB Decision: 

In my view, the existence of the Crown's Haida duty, if any, and the 

fulfillment of that duty, should it be found to exist, are issues that should 

not be taken to have been determined by the decision of the Board. It 

follows that the existence and fulfillment of any Haida duty on the part of 

the Crown in respect of the Project are matters in respect of which there 

has been no judicial pronouncement. For greater certainty, it is my view 

that the question of whether Parliament's enactment of the NEB Act, over 

20 years before the enactment of the Constitution Act and over 40 years 

before the decision in Haida Nation, could be said to constitute Crown 

conduct that is sufficient to trigger the Haida duty is not a matter that was 

decided by the Board. If the enactment of the NEB Act constitutes the 

impugned Crown conduct and that conduct occurred over 60 years before 

the Project application, one is presented with the logical impossibility that 

the Haida consultations in respect of the Project were required to have 

taken place prior to the enactment of that legislation.
38

 

                                                 
36 Rio Tinto, supra note 4 at para 31; Haida Nation, supra note 8 at para 35. 
37 Memorandum of Argument of the Applicant at para 46. 
38 FCA Decision, supra note 14 at para 69 [emphasis added]. 
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41. The obiter nature of Ryer J.A.'s comments is evident from the views he expressed as to 

the issues raised in the appeal before him: 

a) Whether the Board itself has been delegated the power to undertake the 

fulfilment of the Haida duty on behalf of the Crown in relation to the 

Project; and 

b) Whether the Board was required to determine, as a condition of 

undertaking its mandate with respect to Enbridge's application for 

approval of the Project, if the Crown, which was not a party to the 

application, was under a Haida duty and, if so, whether the Crown had 

discharged that duty.
39

 

42. For his part, Rennie J.A. was of the view that the "Crown conduct" criterion under Haida 

Nation was "… satisfied by the regulatory regime which makes the Board the final 

decision-maker."40 

43. With all due respect to the Applicant, no mystery remains in the duty to consult 

jurisprudence as to what conduct triggers the duty under Haida Nation.  Rio Tinto 

canvassed the applicable principles: 

(2)   Crown Conduct or Decision 

Second, for a duty to consult to arise, there must be Crown conduct or a 

Crown decision that engages a potential Aboriginal right.  What is 

required is conduct that may adversely impact on the claim or right in 

question.  

This raises the question of what government action engages the duty to 

consult.  It has been held that such action is not confined to government 

exercise of statutory powers: Huu-Ay-Aht First Nation v. British Columbia 

(Minister of Forests), 2005 BCSC 697, [2005] 3 C.N.L.R. 74, at paras. 94 

and 104; Wii'litswx v. British Columbia (Minister of Forests), 2008 BCSC 

1139, [2008] 4 C.N.L.R. 315, at paras. 11-15.  This accords with the 

generous, purposive approach that must be brought to the duty to consult.  

Further, government action is not confined to decisions or conduct which 

have an immediate impact on lands and resources.  A potential for adverse 

impact suffices. Thus, the duty to consult extends to "strategic, higher 

level decisions" that may have an impact on Aboriginal claims and rights 

(Woodward, at p. 5-41 (emphasis omitted)). Examples include the transfer 

                                                 
39 Ibid at para 20. 
40 Ibid at para 105. 
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of tree licences which would have permitted the cutting of old-growth 

forest (Haida Nation); the approval of a multi-year forest management 

plan for a large geographic area (Klahoose First Nation v. Sunshine Coast 

Forest District (District Manager), 2008 BCSC 1642, [2009] 1 C.N.L.R. 

110); the establishment of a review process for a major gas pipeline (Dene 

Tha' First Nation v. Canada (Minister of Environment), 2006 FC 1354, 

[2007] 1 C.N.L.R. 1, aff'd 2008 FCA 20, 35 C.E.L.R. (3d) 1); and the 

conduct of a comprehensive inquiry to determine a province's 

infrastructure and capacity needs for electricity transmission (An Inquiry 

into British Columbia's Electricity Transmission Infrastructure & 

Capacity Needs for the Next 30 Years, Re, 2009 CarswellBC 3637 

(B.C.U.C.)).  We leave for another day the question of whether 

government conduct includes legislative action: see R. v. Lefthand,  2007 

ABCA 206, 77 Alta. L.R. (4th) 203, at paras. 37-40.
41

 

44. In summary: the issue of what constitutes "government conduct" is not live in these 

proceedings; the relevant legal principles are settled; and, if there could be any argument 

that Ryer J.A. erred in his reading of those principles – which he did not – that error came 

in obiter dicta.  Leave to appeal ought not to be granted in the circumstances. 

C. Whether an administrative tribunal's regulatory process can rectify the 

absence or inadequacy of Crown consultation? 

45. It is readily apparent that the Applicant has improperly framed its third question.  Indeed, 

as mentioned above, the Applicant's fundamental argument before the Court below was 

that the Board had erred in failing to decide on the existence and fulfillment of the 

Crown's duty to consult before approving the Project.  The Applicant's presupposition 

that Crown consultation was either absent or inadequate is entirely unfounded. 

46. More than a decade ago, the decision of this Court in Haida Nation established that "[i]t 

is open to governments to set up regulatory schemes to address the procedural 

requirements [of the duty to consult] appropriate to different problems at different 

stages"
42

 and that the Crown may "… delegate procedural aspects of consultation to 

industry proponents seeking a particular development."
43

   

                                                 
41 Rio Tinto, supra note 4 at paras 42–44 [emphasis added]. 
42 Haida Nation, supra note 8 at para 51. 
43 Ibid at para 53 [emphasis added]. 
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47. Contemporaneously, Taku River stated that the Crown may rely on regulatory schemes 

without developing "special consultation measures" of its own.
44

 

48. Rio Tinto maintained these principles
45

 and their applicability to the Board was confirmed 

by the Federal Court in Brokenhead: 

In determining whether and to what extent the Crown has a duty to consult 

with Aboriginal peoples about projects or transactions that may affect their 

interests, the Crown may fairly consider the opportunities for Aboriginal 

consultation that are available within the existing processes for regulatory 

or environmental review: Hupacasath First Nation v. British Columbia 

(Minister of Forests), 2005 BCSC 1712, 51 B.C.L.R. (4th) 133 (B.C. S.C.) 

at para. 272. Those review processes may be sufficient to address 

Aboriginal concerns, subject always to the Crown's overriding duty to 

consider their adequacy in any particular situation. This is not a delegation 

of the Crown's duty to consult but only one means by which the Crown 

may be satisfied that Aboriginal concerns have been heard and, where 

appropriate, accommodated: see Haida, above, at para. 53 and Taku, 

above, at para. 40. 

The NEB process appears well-suited to address mitigation, avoidance and 

environmental issues that are site or project specific. The record before me 

establishes that the specific project concerns of the Aboriginal groups who 

were consulted by the corporate Respondents or who made representations 

to the NEB (including, to some extent, the Treaty One First Nations) were 

well-received and largely resolved.
46

 

49. Brokenhead also rejected the argument that the Crown must engage in parallel 

consultation when a competent regulatory process exists: 

The Treaty One First Nations maintain that there must always be an 

overarching consultation regardless of the validity of the mitigation 

measures that emerge from a relevant regulatory review. This duty is said 

to exist notwithstanding the fact that Aboriginal communities have been 

given an unfettered opportunity to be heard. This assertion seems to me to 

represent an impoverished view of the consultation obligation because it 

would involve a repetitive and essentially pointless exercise. Except to the 

extent that Aboriginal concerns cannot be dealt with, the appropriate place 

to deal with project-related matters is before the NEB and not in a 

                                                 
44 Taku River, supra note 9 at para 40. 
45 Rio Tinto, supra note 4 at para 56. 
46 Brokenhead, supra note 10 at paras 25–26. 
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collateral discussion with either the GIC or some arguably relevant 

Ministry.
47

 

50. Finally, although the Applicant claims otherwise,
48

 the Court below did not hold that the 

NEB consultation process can substitute for the Crown's consultation but only that: 

… as a practical matter, consultations with Aboriginal groups that arise in 

the Board's section 58 application process may very well deal with, and 

hopefully remediate if necessary, the same Aboriginal concerns that arise 

when the Crown engages in Haida duty consultations.  In other words, it 

should not matter whether a problem is solved in the Board's consultation 

process or the Crown's Haida duty consultation process.
49

   

51. This statement is fully consistent with the now trite law that (assuming a duty to consult 

is triggered):  the Crown may fairly consider the opportunities for Aboriginal consultation 

that are available within existing processes for regulatory review; those processes may be 

sufficient to address Aboriginal concerns; and, to the extent that regulatory processes are 

readily accessible to Aboriginal communities to address their concerns, there is a 

responsibility to use them.
50

 

52. The Leave Application cites the Affidavit of Chief Perry Bellegarde, the National Chief of 

the Assembly of First Nations.51  The Bellegarde Affidavit includes broad political 

commentary that ought not to have been brought before this Court and to which Enbridge 

should not be expected to respond in this context.  Chief Bellegarde says, among other 

things, that the issues to be decided here are of national importance.
52

  With respect, it is 

for this Court alone to decide that question. 

D. Conclusion 

53. For all of the foregoing reasons, it is submitted that the Leave Application fails to identify 

any question of public importance that would justify the granting of leave to appeal.   

                                                 
47 Ibid at para 37. 
48 Memorandum of Argument of the Applicant at paras 58, 62. 
49 FCA Decision, supra note 14 at para 63 [emphasis added]. 
50 Halfway River First Nation v British Columbia (Minister of Forests), 1999 BCCA 470 at paras 160–61, [1991] 4 CNLR 1; 

Haida Nation, supra note 8 at para 42. 
51 Affidavit of National Chief Perry Bellegarde (15 December 2015) in Application for Leave to Appeal of the Applicant, Vol II 

at 33–37. 
52 Ibid at para 18. 
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