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PART I: OVERVIEW 

1. The frequently negative experiences of the rising number of self-represented litigants 

(SRLs) in civil courts across Canada is eroding public confidence in the justice system. 

2. The National Self-Represented Litigants Project (NSRLP) has engaged with all 

stakeholders in the Canadian justice system affected by the rapid increase in the number of SRLs 

to facilitate a deeper understanding of the needs and challenges of SRLs, and to develop concrete 

assistance to enable those unable to afford full representation to function as well as possible 

(although rarely effectively) without counsel. Drawing upon the findings of its research and 

engagement work, and upon recent case law, NSRLP proposes a comprehensive framework to be 

applied by all judges in their interactions with SRLs. 

3. The framework can serve as a direction to judges across Canada on the scope of 

assistance they may provide to SRLs, while remaining impartial and fair to all parties. 

4. To foster access to justice, an understanding of an SRL's personal context should be a 

mandatory consideration for judges. This contextual approach would require that judges: (a) 

consider an SRL' s individual circumstances, including their legal knowledge and any other 

relevant factors (such as litigation history) that might clarify the type and amount of assistance 

they require, (b) provide neutral assistance to ensure that they understand their rights and 

responsibilities, and ( c) employ a flexible approach to ensure that SRLs are not unfairly 

penalized (including with negative costs awards) for lack of knowledge or understanding of 

procedural law. Sometimes described as "active adjudication", this approach is possible without 

affecting the judge's impartiality or causing unfairness to the other litigants. On the contrary, it 

enables judges to preside over processes that offer each party a realistic opportunity to fully 

participate. 

5. The outcome of this appeal will be felt by SRLs across the country who are regularly 

confronted with court rules that often serve as an impediment to justice-because of their lack of 

understanding-rather than as an aid. It will speak to the justice system's responsiveness to SRLs. 

SRLs face many hurdles in simply having their cases determined on their merits. As Chief 

Justice McLachlin said in an address to the legal profession: "We can draft the best rules in the 
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world and we can render the best decisions, but if people can't have access to our body oflaw to 

resolve their own legal difficulties, it is for naught."1 

PART II: STATEMENT OF POSITION 

6. The court should adopt a comprehensive framework to be applied by courts where an 

SRL is involved. Judges should have to consider an SRL's personal circumstances, provide 

neutral assistance when appropriate to ensure that SRLs understand their responsibilities, and be 

flexible to prevent SRLs from being unfairly penalized for lack of knowledge, while maintaining 

impartiality and fairness to all parties. NSRLP takes no position on the other issues in this 

appeal. 

PART III: LAW AND ARGUMENT 

A. Change is required to address difficulties and unfairness faced by SRLs 

7. There has been a dramatic increase in the number of people representing themselves in 

family and civil courts across Canada over the past decade. In certain courts the number of SRLs 

now reaches 80% of litigants, and is regularly above 60% at the time offiling.2 By far the most 

frequently cited reason for self-representation is the inability to afford to retain, or continue to 

retain, legal counsel. 3 

8. Self-representation is therefore rarely a choice. It is usually a last resort or necessity for 

this growing number of litigants in Canada.4 

9. SRLs face many obstacles and challenges as they attempt-out of necessity-to navigate 

the legal system by themselves. Self-representation has a psychological, social and financial 

impact on many individuals in Canada. Despite the high levels of education among respondents 

to the National SRL Study (more than half of whom have a university degree), virtually all 

1 Chief Justice Beverley McLachlin, quoted in Kirk Makin, "Access to justice becoming a privilege 
of the rich, judge warns", The Globe and Mail (10 February 2011). 

2 Dr. Julie Macfarlane, "Identifying and Meeting the Needs of Self-Represented Litigants, Final 
Report" (2013) at p. 15 (the National SRL Study). 

3 Ibid at p. 8. 
4 Ibid at p. 127. 
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complained that the system was complex, difficult to understand, and for many, its complexity 

and their lack of knowledge made it effectively inaccessible. 5 

10. The challenges faced by SRLs in accessing justice impacts all parts of the judicial 

system, including courts administration and staff, members of the legal profession and, notably, 

judges. Judges have not historically been trained to deal with SRLs. There is little consistency in 

how courts address the daily challenges. Some judges go out of their way to assist SRLs, others 

feel they must remain at a distance, and yet others are reluctant to engage with SRLs at all. 6 This 

is exacerbating the issues raised by the influx of SRLs into the courts, causing inconsistency and 

creating uncertainty in the Canadian judicial system. It is further undermining public confidence 

in the justice system. 

11. The unfamiliar language, procedures and customs of the court often leave SRLs feeling 

unable to participate properly. 7 As in the matter under appeal, a slight procedural misstep by an 

SRL may have dire consequences for their case, in relation to the outcome, next steps, and costs. 

Efforts by courts to mitigate the effect that unfamiliarity with the system can have on an SRL's 

ability to obtain substantive justice could help remove a significant access to justice barrier. 

B. The proposed framework requiring a contextual approach to dealing with SRLs 

12. In a speech on challenges facing the Canadian legal system, Chief Justice McLachlin 

described the challenges for SRLs: 

An unrepresented litigant may not know how to present his or her 
case. Putting the facts and the law before the court may be an 
insurmountable hurdle. The trial judge may try to assist, but this 
raises the possibility that the judge may be seen as "helping", or 
partial to, one of the parties. 8 

While commending existing efforts, Chief Justice McLachlin further observed that "much more 

needs to be done if access to justice is to become a reality for ordinary Canadians."9 

5 Ibid at p. 54. 
6 Ibid at p. 97. 
7 Ibid at p. 97. 
8 Chief Justice Beverley McLachlin, "'The Challenges We Face': Remarks of the Right 

Honourable Beverley McLachlin, P.C" (delivered at the Empire Club of Canada, Toronto, 
March 8, 2007) (McLachlin, CJC). 

9 Ibid. 
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13. This appeal goes to the core of a perceived tension between judicial assistance for SRLs 

and judicial impartiality. It is an opportunity for this Court to alleviate some of the fundamental 

issues SRLs face by facilitating "active adjudication". 10 

14. Judges should have to consider an SRL's personal circumstances, provide neutral 

assistance when appropriate to ensure that SRLs understand their responsibilities, and be flexible 

to prevent SRLs from being unfairly penalized for lack of knowledge. This approach would 

improve SRLs' access to justice, without affecting the judges' impartiality or causing unfairness 

to the other litigants. 11 

15. NSRLP submits that the following framework (the Proposed Framework) should be 

applied by courts where an SRL is involved: 

(a) At the outset and throughout the court hearing or appearance, the judge must 

consider the particular SRL's capabilities, and consider the level of assistance that 

the SRL may require to prevent an unfair disadvantage to that person. 

(b) Having regard for the SRL' s particular circumstances, if the judge determines that 

the SRL would benefit from assistance on a matter that is: 

(i) critical to ensure the protection of the SRL's procedural or 

substantive rights; 

(ii) likely to have a meaningful effect on the outcome of the case; or 

(iii) necessary to ensure the SRL's fair access to, and treatment by, the 

judicial system, 

the judge shall provide reasonable assistance to the SRL, so long as the assistance 

does not unfairly prejudice the interests of the other parties. 

10 Michelle Flaherty, "Self-Represented Litigants, Active Adjudication and the Perception of Bias: 
Issues in Administrative Law" (2015) 50 Dal LJ 119 (Flaherty). Instead of taking a passive 
role, active adjudicators provide assistive direction to litigants during proceedings 
(Flaherty at pp. 130-132). 

11 Ibid at pp. 134-142. 
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( c) "Reasonable assistance" is fact-dependent, requiring the judge to conduct a 

contextual analysis to determine what level of assistance is appropriate in the 

circumstances. The judge shall consider whether providing such assistance may 

cause direct harm to the other parties, and seek to prevent any unfairness or 

perception of partiality. 

( d) "Reasonable assistance" from the judge may include (but is not limited to): 

(i) inquiring whether an SRL knows of their procedural options, and 

directing them to available information if they are not; 

(ii) before an SRL makes critical choices, explaining the relevant law 

and its implications; 

(iii) ensuring that procedural and evidentiary rules are not used to unjustly 

hinder the legal interests of an SRL; 

(iv) providing an SRL with information to assist them in understanding 

and asserting their rights; 

(v) providing an SRL with information about the law and evidentiary 

requirements, and directing the SRL to available sources of legal 

information and assistance; and 

(vi) flexibly construing and applying rules and procedures to ensure that 

an SRL's unfamiliarity with the court process does not prevent them 

from effectively presenting their case, while at the same time 

respecting the rights of the other parties. 

16. A directive applicable to courts nationwide substantially in line with the Proposed 

Framework is an appropriate, and even necessary, step to foster access to justice for SRLs. 

17. This framework can help alleviate various issues raised by the altered judicial role due to 

the influx of SRLs. It can do so by providing clear and uniform instructions to courts throughout 

Canada (which approach this issue in many ways with little consistency) on the proper balancing 
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of interests to pursue in assisting SRLs without jeopardizing the judge's impartiality (real or 

perceived). 12 

18. The Proposed Framework builds upon NSRLP's research on the SRL phenomenon and 

the recommendations in the Canadian Judicial Council's "Statement of Principles on Self

Represented Litigants and Accused Persons", adopted in September 2006 (the CJC 

Principles). 13 

19. The CJC Principles implicitly recognize the need for a contextual approach to dealing 

with SRLs. The CJC Principles provide that: 

• "self-represented persons should not be denied relief on the basis of a minor or 

easily rectified deficiency in their case"; 

• "non-prejudicial and engaged case and courtroom management may be needed to 

protect the litigants' equal right to be heard"; and 

• depending on the circumstances and nature of the case, the presiding judge may 

provide information about the law and evidentiary requirements, modify the 

traditional order of taking evidence, and question witnesses. 14 

20. The commentary in the CJC Principles confirms that for a judge to engage in such 

affirmative steps is consistent with the requirements of judicial neutrality and impartiality. 15 

However, given the advisory nature of the CJC Principles, they have been inconsistently applied 

by courts in Canada. 

21. Certain judges have adopted and applied the CJC Principles with an effect consistent with 

the Proposed Framework. For example, in Sae-Bin Im v BMO Investorline Inc., the Ontario 

Superior Court of Justice relied on the CJC Principles to justify explaining the relevant law and 

its implications to the self-represented plaintiff, given he was about to make a critical choice 

12 Ibid at p. 146. 
13 See, for example, The National Self-Represented Litigants Project, "Working with Self

Represented Litigants: Ideas and Suggestions from the Bench" (2014). 
14 Canadian Judicial Council, "Statement of Principles on Self-Represented Litigants and Accused 

Persons" (2006) at p. 4. 
15 Ibid at p. 5. 
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based on an apparent misunderstanding of the legal and procedural repercussions. The court 

determined that providing the SRL with information about the law was necessary to help him 

understand and assert his rights, and resulted in no unfairness to the other party. 16 

22. Other courts have taken a similar approach. The British Columbia Court of Appeal in 

Cole v British Columbia Nurses' Union stated that "it is right and just to accommodate self

represented litigants on procedural matters, recognizing their relative disadvantage in an 

unfamiliar setting." The court reaffirmed that judges do and should "routinely extend some 

latitude to self-represented litigants on time limits", while trying to maintain a balance of 

interests and orderly process. 17 

23. The Ontario Divisional Court in Watterson v Canadian EMU determined that when 

procedural rules are not followed, "the trial judge must advise a self-represented litigant who is 

obviously unaware of his rights, where necessary, of the procedural options available to him."18 

The court further held that, having regard to the SRL's obvious lack of knowledge of his rights, 

it was incumbent on the trial judge in that matter to explain to him: (a) that he was entitled to 

request an adjournment and (b) that the court could not treat his statement of defence as evidence 

and therefore required testimony to support the pleaded facts. The court affirmed that "the trial 

judge had an obligation to assist the self-represented litigant, Mr. Watterson, to the extent 

necessary to ensure that he could present his case to the best of his abilities." By withholding 

from the SRL information he obviously needed, the trial judge gave the other party "an 

unnecessary and unfair advantage from having legal representation."19 

24. These decisions are consistent with the Ontario Court of Appeal's decision in Toronto-

Dominion Bank v Hylton, in which the court asserted that "as part of the court's obligation to 

ensure that all litigants have a fair opportunity to advance their positions, the court must assist 

self-represented parties so they can present their cases to the best of their abilities. "20 Ways to 

assist SRLs may include "directions on procedure, the nature of the evidence that can be 

16 Sae-Bin Im v BMO Investorline Inc., 2017 ONSC 95 at ~~6-7. 
17 Cole v British Columbia Nurses' Union, 2014 BCCA 2 at ~38. 
18 Watterson v Canadian EMU, 2016 ONSC 6744 at ~39. 
19 Ibid at ~44. 
20 Toronto-Dominion Bank v Hylton, 2010 ONCA 752 at ~39. 
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presented, the calling of witnesses, the form of questioning, requests for adjournments and even 

the raising of substantive and evidentiary issues."21 

25. The case law therefore recognizes the role judges should play in creating an environment 

in which SRLs can present their case on the merits to the best of their abilities. However, such 

protection is not provided to SRLs consistently or to the same degree in all courts across Canada. 

26. In Koerner v Capital Health Authority, for example, the Alberta Court of Appeal 

rejected the argument that the self-represented appellant was entitled to lenience on legal process 

issues. The court held that the "Rules of Court make it clear that the same rules apply to all 

litigants, even if self-represented."22 This reasoning echoed the Alberta Court of Appeal's 

previous finding in K(P.E.) v K(B. W.) that, "in the absence of special provisions, our courts will 

apply the same legal principles, rules of evidence, and standards of procedure regardless of 

whether litigants are represented by counsel or are self-represented."23 

27. As a further example, this same approach-of strictly applying rules of procedure without 

regard to a litigant's status as self-represented-was utilized in the decision under appeal here. 

The majority of the Alberta Court of Appeal specifically held that the fact that the appellant is a 

self-represented litigant does not excuse his failure to comply with the Rules of Court on 

providing notice of a change in service address.24 

28. The approach taken by the majority of the Alberta Court of Appeal in the decision below 

is not unusual. There are numerous cases in which an SRL is not afforded any protection or 

assistance, even when the SRLs' lack of knowledge or procedural understanding hampers their 

ability to present their case on the merits to the best of their abilities. 

29. In Carpenter v Carpenter, an SRL brought a motion in the Ontario Court of Appeal for 

an extension to appeal two orders in a matrimonial proceeding, one of which involved the 

striking of his pleading. Allegedly on the verge of bankruptcy, he was unable to retain counsel 

until nearly a year after the orders were made, after which time the motion for an extension was 

21 Ibid at i\39 (quoting from Kainz v Potter, [2006] OJ No 2441 (Ont Sup Ct J) at i\65). 
22 Koerner v Capital Health Authority, 2011 ABCA 289 at i\7. 
23 K(P.E.) v K(B. W), 2004 ABCA 135 at i\7. 
24 Pintea v Johns, 2016 ABCA 99 at i\20. 
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filed. The court refused to exercise its discretion to grant the extension, notwithstanding being 

"unable to say that [the applicant's] proposed appeal is entirely devoid of merit".25 The court 

dismissed the motion and held: 

The fact that Mr. Carpenter was self-represented does not excuse his 
failure to comply with the necessary time limit or, once he was 
aware of the Final Order, to move promptly for an extension of time. 
Any participant in litigation, including a self-represented party, has 
a responsibility to familiarize himself or herself with the procedures 
relevant to the case ... 26 

30. In Leigh v Belfast Mini-Mills Ltd., the self-represented plaintiffs had brought what the 

court characterized as "a series of ill-advised and poorly framed motions, applications and 

appeals" to advance their case.27 There is no indication that any assistance or information was 

provided to the SRLs by any of the presiding judges, despite the plaintiffs' "lack of 

understanding of procedural and substantive law" and the apparent ill-advised nature and poor 

framing of their legal proceedings. Nonetheless, the Nova Scotia Supreme Court held that the 

SRLs' lack of knowledge or understanding "does not excuse them from responsibility for the 

cost consequences of their actions" and ordered costs against them-a portion of which was made 

payable forthwith despite the acknowledged financial burden this could pose to them.28 

31. These decisions highlight again the need for a framework that judges can apply when 

dealing with SRLs. This is necessary to ensure both fairness and consistency in applying a 

contextual approach. Rather than, by way of example, the "significantly disproportionate 

consequence for failing to file a change of address with the court"29
, a flexible and contextual 

approach in this case may have prevented (a) the imposition of a significant costs award against 

the appellant and (b) the appellant's claim from being struck, or would have facilitated a reversal 

of this result by the Alberta Court of Appeal. The appellant's claim could therefore have 

25 Carpenter v Carpenter, 2016 ONCA 313 at 'i[21. 
26 Ibid at 'i[l 6. 
27 Leigh v Belfast Mini-Mills Ltd., 2011NSSC320 at 'i[31. 
28 Ibid at 'i['i[3 l, 41-42. 
29 Pintea v Johns, 2016 ABCA 99 at 'i[34. 



- 10 -

proceeded to a determination on the merits. And as this court has maintained, access to justice is 

about more than simply access to the system, but also access to a fair result.30 

PART IV: SUBMISSIONS CONCERNING COSTS 

32. NSRLP does not seek its costs of this appeal. NSRLP submits that it should not be 

ordered to pay the whole or any part of the costs of this appeal. 

PARTV: ORDER REQUESTED 

33. NSRLP takes no position on the outcome of this appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, THIS 5th DAY OF APRIL, 2017 

30 Hryniak v Mauldin, 2014 SCC 7 at ifif23-24. 

Ranjan K. Agarwal 
Han Ishai 

BENNETT JONES LLP 
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