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PART I – OVERVIEW OF POSITION AND FACTS 

Overview of position 

1. This case demonstrates the high moral and legal stakes when the justice system 

encounters self-represented litigants.  

2. The civil justice system, with all its complexities, was designed to be navigated by 

professionals. They are rightly expected to know and adhere to procedural requirements that 

permit the system to work fairly and efficiently.  

3. The question this appeal poses is whether it is fair to require the same knowledge of, and 

adherence to, procedural requirements when a litigant is self-represented. 

4. Pro Bono Ontario (“PBO”) and Access Pro Bono Society of British Columbia (“APB” 

and together “PBO/APB”) are charitable organizations whose mandate is to facilitate access to 

justice in Ontario and British Columbia, respectively. PBO/APB intervene in this appeal to argue 

that it is not appropriate to hold self-represented litigants to the same standards as lawyers with 

professional training and expertise. Rather, to be truly just, the justice system must approach 

self-represented litigants with an eye towards assisting them in navigating a system designed for 

lawyers, not by penalizing  them for their inability to afford one.  

5. PBO/APB therefore ask this Court to provide guidance to lower courts in the form of a 

proposed framework for how to work with self-represented litigants as legal system stakeholders. 

The framework will ensure that justice is done, without imposing an undue burden on the court 

system or parties who find themselves opposite someone who is self-represented. 

Self-represented litigants need assistance 

6. The civil justice system exists “to serve members of the public – whether represented or 

not.”1 Yet fewer and fewer Canadians have access to legal representation in civil matters. 

                                                 
1 Hon. Coulter A. Osborne, Q.C., Civil Justice Reform Project: Summary of Findings and 

Recommendations (2007).  

https://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/cjrp/080_unrepresented.php
https://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/cjrp/080_unrepresented.php
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7. Self-represented litigants (or “SRLs”) are often from marginalized sectors of society. 

They tend to be vulnerable in terms of their relative lack of education, income and assets.2 They 

often face social barriers and lack social resources.3  

8. SRLs’ unfamiliarity with the civil justice system pose significant obstacles in accessing 

and obtaining a fair hearing. The requirements of navigating the legal system – filling out forms, 

drafting documents, engaging in written and oral advocacy, and meeting deadlines – can pose a 

challenge to individuals who are self-represented.4  

9. The specific obstacles SRLs face range broadly, but can include: (i) struggling to orient 

themselves in the legal system, including understanding terms of art or legal jargon; 5 (ii) lack of 

awareness of procedural rights and when to assert these rights or fulfil procedural obligations; 6 

(iii) misunderstanding different forms of proceeding and the consequences of their choice; 7 (iv) 

failing to understand the requirement to adduce evidence or seeking to do so in an inadmissible 

or irregular manner; 8 or (v) putting forward far more evidence than necessary, unnecessarily 

prolonging the length of the hearing or trial.9 

                                                 
2 Trevor C.W. Farrow et al., Addressing the Needs of the Self-Represented Litigants in the 

Canadian Justice System: A White Paper Prepared for the Association of Canadian Court 

Administrators (2012) at p. 16 (“Farrow”); R. Roy McMurtry et al., Listening to Ontarians: 

Report of the Ontario Civil Legal Needs Project (2010) at p. 11 (“Listening to Ontarians”).  
3 Farrow at p. 16. 
4 Farrow at p. 17. 
5 Farrow at p. 18; see e.g., Barrett v. Layton (2004), 69 O.R. (3d) 384, [2003] O.J. No. 5572 

(QL) (Ont. Sup. Ct.) (“Barrett”). 
6 Watterson v. Canadian EMU, 2016 ONSC 6744 at paras. 2, 27-45 (“Watterson”); Patel v. 

Canada (Public Service Commission) (1994), 77 F.T.R. 86, [1994] F.C.J. No. 533 (QL) at para. 

29 (“Patel”); Yuill v. Alberta (Workers’ Compensation Appeals Commission), 2016 ABQB 369 

at paras. 63-67, 78-81; Ménard c. Gardner, 2012 QCCA 1546 at para. 58 (“Ménard”). 
7 Sae-Bin Im v. BMO Investorline Inc., 2017 ONSC 95 (“Sae-Bin Im”); Bretlyn v. Yukon Medical 

Council, 2015 YKSC 3 at paras. 17-20. 
8 S.V. v. M.A.V., 2002 BCSC 1352 at para. 11; Malaka v. Becker, 2000 BCSC 1449 at para. 28 

(“Malaka”); Crepnjak v. Crepnjak, 2011 BCCA 177 at para. 23; Dignard v. Dignard, 2014 

BCSC 1902 at para. 10; Extra Gift Exchange Inc. v. Chung, 2006 BCSC 526 at paras. 24-26; 

Griffin v. O’Brien (2006), 263 D.L.R. (4th) 412, 206 O.A.C. 121 (Ont. C.A.) (“Griffin”). See 

similarly Wilson v. Larocque, 2016 NWTSC 26 at paras. 8-20 (“Wilson”). 
9 Malaka at para. 29; Vilardell v. Dunham, 2012 BCSC 748 at para. 19, rev’d 2013 BCCA 65, 

aff’d 2014 SCC 59; C.A.J. v. N.J., 2014 BCSC 279 at para. 4; Borden & Elliot v. Deer Home 

http://www.cfcj-fcjc.org/sites/default/files/docs/2012/Addressing%20the%20Needs%20of%20SRLs%20ACCA%20White%20Paper%20March%202012%20Final%20Revised%20Version.pdf
http://www.cfcj-fcjc.org/sites/default/files/docs/2012/Addressing%20the%20Needs%20of%20SRLs%20ACCA%20White%20Paper%20March%202012%20Final%20Revised%20Version.pdf
http://www.cfcj-fcjc.org/sites/default/files/docs/2012/Addressing%20the%20Needs%20of%20SRLs%20ACCA%20White%20Paper%20March%202012%20Final%20Revised%20Version.pdf
http://www.lsuc.on.ca/media/may3110_oclnreport_final.pdf
http://www.lsuc.on.ca/media/may3110_oclnreport_final.pdf
http://www.cfcj-fcjc.org/sites/default/files/docs/2012/Addressing%20the%20Needs%20of%20SRLs%20ACCA%20White%20Paper%20March%202012%20Final%20Revised%20Version.pdf
http://www.cfcj-fcjc.org/sites/default/files/docs/2012/Addressing%20the%20Needs%20of%20SRLs%20ACCA%20White%20Paper%20March%202012%20Final%20Revised%20Version.pdf
http://www.cfcj-fcjc.org/sites/default/files/docs/2012/Addressing%20the%20Needs%20of%20SRLs%20ACCA%20White%20Paper%20March%202012%20Final%20Revised%20Version.pdf
http://www.lexisnexis.com/ca/legal/docview/getDocForCuiReq?lni=4JJD-HX70-TWVB-3106&csi=280717&oc=00240&perma=true
http://www.lexisnexis.com/ca/legal/docview/getDocForCuiReq?lni=4JJD-HX70-TWVB-3106&csi=280717&oc=00240&perma=true
http://www.canlii.org/t/gvcff
http://www.lexisnexis.com/ca/legal/docview/getDocForCuiReq?lni=4JH1-7X20-TWV9-P181&csi=281025&oc=00240&perma=true
http://www.canlii.org/t/gsc2t
http://www.canlii.org/fr/qc/qcca/doc/2012/2012qcca1546/2012qcca1546.html
http://www.canlii.org/t/gwq5n
http://www.canlii.org/t/gg57h
http://www.canlii.org/t/1pr05
http://www.canlii.org/t/1fmkl
http://www.canlii.org/t/fl41t
http://www.canlii.org/t/gdwq6
http://www.canlii.org/t/gdwq6
http://www.canlii.org/t/1mxts
http://www.canlii.org/t/1mbsf
http://www.canlii.org/t/grqk0
http://www.canlii.org/t/1fmkl
http://www.canlii.org/t/frfk7
http://www.canlii.org/t/g3rgd
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10. In short, it may be impossible for SRLs to meet the procedural demands of civil courts 

without assistance, advice and a certain degree of tolerance for non-compliance with procedure. 

11. Another potential problem – well-illustrated by this case – is the disconnect between 

small mistakes and large consequences. While lawyers are expected to understand the 

importance of strictly adhering to procedural requirements, and the potential consequences for 

failing to do so, self-represented litigants may not appreciate the future consequences of non-

compliance and may need to have this explained to them, possibly more than once.  

12. It is clear that there are many obstacles that undermine SRLs’ fair and effective recourse 

to civil courts. These obstacles undermine the integrity of the administration of justice. For 

example, nearly 80 percent of Ontarians believe that the legal system works better for the rich 

than for the poor. As the authors of Ontario’s Civil Legal Needs Project observed, “[i]n a society 

committed to the rule of law and the principles of equality and fairness, this perception risks 

eroding public confidence in the justice system.”10 

PART II – POSITION ON QUESTIONS RAISED 

13. PBO/APB address only the second issue raised by the appellant: what assistance and 

guidance should courts give to self-represented litigants to ensure that their legal rights are 

protected? PBO/APB submit that courts have an obligation to provide SRLs with reasonable 

accommodation and advice to protect their access to a fair trial.  

PART III – ARGUMENT 

14. When a self-represented, unemployed, disabled man finds himself “driven from the 

judgment seat” because of his failure to comply with procedural requirements, it is important to 

step back and ask two questions: first, what are the objectives of procedural requirements, and 

second, how does this Court ensure that these objectives are advanced, rather than undermined, 

when the civil justice system encounters SRLs. 

                                                 

Investments Ltd. (1992), 14 C.P.C. (3d) 269, [1992] O.J. No. 2152 (QL) (Ont. Ct. J. Gen. Div.) 

(“Borden & Elliot”). 
10 Listening to Ontarians at p. 9; See similarly Barrett at para. 30. 

http://www.lexisnexis.com/ca/legal/docview/getDocForCuiReq?lni=4JJD-NTB0-TWVB-31BS&csi=280717&oc=00240&perma=true
http://www.lsuc.on.ca/media/may3110_oclnreport_final.pdf
http://www.lexisnexis.com/ca/legal/docview/getDocForCuiReq?lni=4JJD-HX70-TWVB-3106&csi=280717&oc=00240&perma=true
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Procedure should advance, not undermine, substantive justice 

15. The primary purpose of having and enforcing procedural requirements is to serve 

substantive law – to ensure that cases are tried on their merits, fairly. They also have other 

purposes, including efficiency, i.e. ensuring disputes are resolved as quickly and inexpensively 

as possible.  

16. In Alberta, this is reflected in Rule 1.2(1), which expressly states “[t]he purposes of these 

rules is to provide a means by which claims can be fairly and justly resolved in or by a court 

process in a timely and cost-effective way.”11 Ontario’s Rule 1.04 states “these rules shall be 

liberally construed to secure the just, most expeditious and least expensive determination of 

every civil proceeding on its merits.”12 Other jurisdictions have similar statements of intention. 

17. Having procedural rules necessarily includes tools to enforce compliance. This requires 

giving the court the power, under the right circumstances, to impose deadlines, enforce penalties 

(such as costs) or even (in extreme situations of non-compliance or non-participation) strike a 

claim or defence. However, compliance is not an objective in and of itself. Rather, these tools 

exist to advance the overarching fairness and efficiency goals of the broader process. 

18. Conceptualizing procedure as the servant to, and not the master of, substantive justice, 

has significant consequences for how courts should employ these compliance tools when faced 

with SRLs. Because SRLs lack the skills and training to navigate the system, it is easy for them 

to either make small mistakes or fail to appreciate the consequences of oversights. But fairness 

and substantive justice are not served by letting those mistakes or oversights become a barrier to 

advancing a claim. 

Assistance for SRLs is a requirement of procedural fairness 

19. The question in this case is therefore how to ensure that the way in which procedural 

rules are applied enhances, rather than undermines, procedural fairness. The answer cannot be to 

                                                 
11 Alberta Rules of Court, Alta. Reg. 124/2010, r.1.2(1). 
12 Rules of Civil Procedure, R.R.O. 1990, Reg. 194, r.1.04(1); see also Andersen v. St. Jude 

Medical Inc., 2007 CarswellOnt 9436, 2007 CanLII 64140 at para. 19 (Ont. Sup. Ct.); Bank of 

Nova Scotia v. Liberty Mutual Insurance Co.(2003), 67 O.R. (3d) 699, 2003 CanLII 35171 at 

para. 10 (Div. Ct.); Queen West Building Corporation v. Bruce A. Brown Associates Ltd., 2004 

CanLII 32190, 2004 CarswellOnt 1679 at paras. 8, 23 (Ont. Sup. Ct.). 

 

http://www.canlii.org/t/52rh9#sec1.2
http://www.canlii.org/t/52vhq#sec1.04subsec1
http://www.canlii.org/t/1wcjb
http://www.canlii.org/t/fwn
http://www.canlii.org/t/1h09r
http://www.canlii.org/t/1h09r
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impose formal equality between represented and unrepresented parties, “which entitles all 

persons to an equal opportunity to appear before the court.” Instead, substantive and effective 

equality requires a solution “which addresses the specific barriers which impede a specific 

litigant’s pursuit of justice.” 13  

20. The Canadian Judicial Council advocates differential treatment for SRLs, noting that 

“treating all persons alike does not necessarily result in equal justice.”14 Its guidance to judges 

specifies that they “should ensure that procedural and evidentiary rules are not used to unjustly 

hinder the legal interests of self-represented persons.”15 

21. It has long been recognized for SRLs in the criminal context that “there is a minimum 

level of assistance that is required in order to ensure that the defendant obtains a fair trial.”16 

Courts have more recently acknowledged that the same applies in the civil context.17 Procedural 

fairness demands that an SRL “have a fair opportunity to present his case to the best of his 

ability” and requires that the trial judge “attempt to accommodate unrepresented litigants’ 

unfamiliarity with the process so as to permit them to present their case.”18 Such protections are 

not only necessary for the individual SRL but also for justice to be seen to be done, i.e., “the 

perception of fairness when the public is involved.”19 

22. As one court has said, “the Court cannot in good conscience hold [SRLs] to the same 

standard it would expect of counsel.”20  

23. Viewing the failure to accommodate an SRL as a matter of procedural fairness (and 

therefore reviewable and reversible for error by an appellate court) is consistent with thinking 

about procedure not simply as a “box to be checked” but rather as a tool of substantive fairness. 

Numerous courts have endorsed this approach, reversing and remitting decisions where an SRL 

                                                 
13 Barrett at para. 28. 
14 Canadian Judicial Council, Statement of Principles on Self-Represented Litigants and Accused 

Persons (2006) at p. 5 (“CJC Principles”). 
15 CJC Principles at p.7.  
16 R. v. Tran (2001), 55 O.R. (3d) 161, 156 C.C.C. (3d) 1 at para. 31 (Ont. C.A.). 
17 Barrett at para. 37. 
18 Davids v. Davids (1999), 125 O.A.C. 375, 1999 CanLII 9289 at para. 36 (Ont. C.A.).  
19 Borden & Elliott at p.16; Barrett at para. 30. 
20 Luhowy v. Government of Nunavut, 2013 NUCJ 21 at para. 5. 

http://www.lexisnexis.com/ca/legal/docview/getDocForCuiReq?lni=4JJD-HX70-TWVB-3106&csi=280717&oc=00240&perma=true
https://www.cjc-ccm.gc.ca/cmslib/general/news_pub_other_PrinciplesStatement_2006_en.pdf
https://www.cjc-ccm.gc.ca/cmslib/general/news_pub_other_PrinciplesStatement_2006_en.pdf
https://www.cjc-ccm.gc.ca/cmslib/general/news_pub_other_PrinciplesStatement_2006_en.pdf
http://www.canlii.org/t/1ffx1
http://www.lexisnexis.com/ca/legal/docview/getDocForCuiReq?lni=4JJD-HX70-TWVB-3106&csi=280717&oc=00240&perma=true
http://www.canlii.org/t/1f9rl
http://www.lexisnexis.com/ca/legal/docview/getDocForCuiReq?lni=4JJD-NTB0-TWVB-31BS&csi=280717&oc=00240&perma=true
http://www.lexisnexis.com/ca/legal/docview/getDocForCuiReq?lni=4JJD-HX70-TWVB-3106&csi=280717&oc=00240&perma=true
http://www.canlii.org/t/gdqr1
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had been denied court assistance that would have provided a fair hearing.21 The types of 

assistance provided (or contemplated by an appellate court after-the-fact) are discussed below. 

24. Accommodation regarding conduct of litigation. Courts have repeatedly acknowledged 

that fairness requires allowances to be made on behalf of SRLs, as they grapple with the 

complexities of procedural and evidentiary rules. As the Federal Court has noted, “it would be 

inappropriate to apply a strict interpretation of the Rules as a means of pre-emptively dismissing” 

an SRL’s case; instead, “every possible and reasonable leeway should be given to allow the 

[SRL] to present her case in its entirety.”22  

25. Courts have broadly applied this principle. Some examples include: (i) providing latitude 

on time limits under the rules of civil procedure; (ii) applying a liberal interpretation to strict 

pleadings rules; (iii) holding that a litigant’s status as self-represented is an important factor in 

determining a fresh evidence application; and (iv) holding that an SRL’s lack of representation 

must be taken into account when considering an adjournment request.23  

26. Guidance and assistance to SRLs. For SRLs to have equal access to the justice system, 

they require information and guidance regarding their cases: 

[N]umerous Court decisions have reiterated the principle again and again, that 

self-represented parties are entitled to receive assistance from an adjudicator to 

permit them to fairly present their case on the issues in question. This may include 

directions on procedure, the nature of the evidence that can be presented, the 

calling of witnesses, the form of questioning, requests for adjournments and even 

the raising of substantive and evidentiary issues.24 

                                                 
21 See e.g., Earthcraft v. Clayton, 2002 NSSC 259 at para. 28; Wiles Welding Ltd. v. Solutions 

Smith Engineering Inc., 2012 NSSC 255 at paras. 21-23; Griffin at paras. 7-9; Kainz v. Potter, 

(2006) 33 R.F.L. (6th) 62, [2006] O.J. No 2441 (QL) at paras. 65-73 (Ont. Sup. Ct.)(“Kainz”); 

Watterson at paras. 27-45; Ménard at paras. 60-62, 81-83. 
22 Patel at para. 29. 
23 Cole v. British Columbia Nurses Union, 2014 BCCA 2 at para. 38 (time limits); Arndt et al. v. 

Van. Int. Schl. et al., 2014 BCPC 104 at para. 36 (pleadings); Toronto-Dominion Bank v. Hylton, 

2010 ONCA 752 at paras. 24-27, 39 (“Hylton”) (fresh evidence, adjournment); Popular Shoe 

Store Ltd. v. Simoni, 163 Nfld. & P.E.I.R. 100, [1998] N.J. No. 57 (QL) at para. 24 (Nfld. C.A.) 

(pleadings); Coleman v. Patemen Farms Ltd., 2001 MBCA 75 at para. 15 (pleadings); Gallant v. 

Bembridge, 140 N.B.R. (2d) 119, 1993 CanLII 8224 at p.7 (N.B.Q.B.) (pleadings). 
24 Hylton at para. 39, citing Kainz at para. 65 [emphasis added].  

http://www.canlii.org/t/5fpv
http://www.canlii.org/t/fs192
http://www.canlii.org/t/1mbsf
http://www.canlii.org/t/1nm66
http://www.canlii.org/t/gvcff
http://www.canlii.org/fr/qc/qcca/doc/2012/2012qcca1546/2012qcca1546.html
http://www.lexisnexis.com/ca/legal/docview/getDocForCuiReq?lni=4JH1-7X20-TWV9-P181&csi=281025&oc=00240&perma=true
http://www.canlii.org/t/g2hmr
http://www.canlii.org/t/g75b3
http://www.canlii.org/t/2d7jc
http://www.lexisnexis.com/ca/legal/docview/getDocForCuiReq?lni=4JH4-61P0-TWV9-Y0RM&csi=281020&oc=00240&perma=true
http://www.canlii.org/t/1fk8v
http://www.canlii.org/t/fx3vt
http://www.canlii.org/t/2d7jc
http://www.canlii.org/t/1nm66
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The CJC Principles encourage judges to provide SRLs “with information to assist them in 

understanding and asserting their rights, or to raise arguments before the court.”25 

27. Some courts are practiced in giving helpful guidance, for example: (i) guidance with 

respect to procedural issues such as those patterned on preliminary instructions commonly given 

to juries; (ii) information on the rules of evidence, such as the conduct of cross-examinations; 

and (iii) information on substantive law, such as limitation periods and the consequences of 

discontinuing a proceeding.26  

28. Procedural fairness requires accommodation. The courts’ procedural allowances and 

informational guidance should not be seen as discretionary indulgences but rather a requirement 

of true procedural fairness. As discussed below, courts across the country should take a 

consistent, generous approach grounded in an appreciation of the barriers faced by SRLs in 

navigating the legal system as well as the rights and responsibilities of all stakeholders that flow 

from SRLs’ participation in the system. 

Proposed framework: a culture shift towards fairer access to justice for SRLs 

29. Access to justice is fundamental to the rule of law.27 In Hryniak v. Mauldin, this Court 

called for a culture shift to address timely and affordable access to the civil justice system.28 The 

Court now has a further opportunity to move the needle in favour of access by addressing the 

systemic difficulties faced by self-represented litigants and the challenges they in turn pose to 

legal system.  

30. Drawing on the jurisprudence grounding accommodation and guidance of SRLs as 

requirements of procedural fairness, PBO/APB propose the following framework: where a 

litigant’s failure to comply with a rule, or misunderstanding of the impact of a procedural choice, 

could result in a court order that would have significant adverse consequences for the self-

                                                 
25 CJC Principles at p. 8. 
26 Barrett at para. 9 (procedural guidance, cross-examination); Sae-Bin Im at paras. 6, 11 

(limitation periods); Vennard v. Scott, 2013 SKQB 275 at paras. 32, 38 (evidence, hearsay, 

general guidance); Denys v. Saskatchewan Government Insurance, 2012 SKQB 29 at paras. 14-

15 (procedure, legal terms, evidence); Jimenez v. Azizbaigi, 2008 BCSC 1465 at paras. 7-10 

(evidence, witnesses). 
27 Trial Lawyers Association of British Columbia v. British Columbia (Attorney General), [2014] 

3 S.C.R. 31 at para. 39. 
28 Hryniak v. Mauldin, [2014] 1 S.C.R. 87 at para. 2. 

https://www.cjc-ccm.gc.ca/cmslib/general/news_pub_other_PrinciplesStatement_2006_en.pdf
http://www.lexisnexis.com/ca/legal/docview/getDocForCuiReq?lni=4JJD-HX70-TWVB-3106&csi=280717&oc=00240&perma=true
http://www.canlii.org/t/gwq5n
http://www.canlii.org/t/fztsn
http://www.canlii.org/t/fq1g5
http://www.canlii.org/t/21cwb
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14375/index.do
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represented litigant, courts should: (i) notify the litigant of these consequences and assist him or 

her in understanding them; (ii) refer him or her to the appropriate court, legal aid or pro bono 

services; and, where appropriate, (iii) provide an opportunity for the litigant to fix procedural 

irregularities.  

31. As described above, such a framework should be considered crucial to procedural 

fairness. While courts will invariably retain discretion on precisely how to apply this framework 

in any particular case, PBO/APB submit that a lack of proportionality between the assistance 

provided and the potential consequences to the SRL should be a reversible error. Specifics of the 

framework are set out below. 

Notify self-represented litigants of potential consequences and provide guidance  

32. The obligation to provide guidance would arise when the proposed or current conduct of 

a SRL could have a significant effect on the SRL’s ability to continue to pursue her case or 

impugn a fair hearing in the proceedings. Examples include instances where an SRL’s failure to 

comply with a procedural rule is likely to result in the striking of her pleadings, or where there is 

a material procedural irregularity at trial. 

33. This principle can be observed in action in Sae-Bin Im v. BMO Investorline Inc., where 

the SRL’s desire to discontinue his action and commence an application would have given rise to 

limitation period issues. The motion judge held that it was her responsibility to explain the 

relevant law and the implications of the critical procedural choice that the SRL was making 

“based on a clear misunderstanding of the law and procedure.”29 

34. It is crucial that the court’s guidance actually reach the SRL. Where – as in this case – the 

SRL is not present before the court at these critical junctures, the court should take additional 

steps to provide notice and information to the SRL. The forms of service in the civil rules, such 

as mail and fax, may not be congruent with how many Canadians – especially SRLs – 

communicate. Courts should be encouraged to order additional service by alternative means, 

including email, text messaging or even social media if it will come to the SRL’s attention.  

35. The need for actual, rather than constructive notice (i.e., service according to the relevant 

rules), and the need to confirm the SRL’s understanding of what is required, is a key difference 

                                                 
29 Sae-Bin Im at para. 6. 

http://www.canlii.org/t/gwq5n
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between represented and self-represented litigants. Lawyers are assumed to monitor their 

inboxes, understand court forms, and recognize potential consequences. None of these 

assumptions can be fairly made in the case of SRLs. 

36. Finally, courts should recognize that this does not necessarily place an unfair or 

disproportionate burden on opposite parties. Counsel, as officers of the court, will have to adjust 

to occasional delays or administrative burdens as a necessary reality of participating in the 

modern court system. 

Refer the self-represented litigant to available legal resources, including pro bono services 

37. There are often legal resources available in the community to assist an SRL. In addition 

to legal aid entities, pro bono organizations such as PBO/APB offer legal assistance for self-

represented litigants, which include help centres, duty counsel programs and informational 

resources. The assistance of a Court is often necessary to guide self-represented litigants to the 

right resources.  

38. Where a court is of the opinion that legal advice – whether on a summary or unbundled 

basis - would assist the SRL, courts should expressly refer an SRL to community or pro bono 

legal resources. This is recognized by the CJC Principles, which recommend that judges and 

court administrators make “referrals to agencies able to assist the litigant.”30  

39. Such referrals are consistent with the current practice of some courts.31 Courts have also 

directly called on organizations such as PBO and APB to help appoint pro bono counsel or 

sought their assistance in the appointment of pro bono amicus curiae to assist an SRL.32 Some 

courts have partnered with pro bono organizations to create duty counsel programs designed to 

assist SRLs.  

                                                 
30 CJC Principles at p.4.  
31 See e.g., Sae-Bin Im at para. 19; Kulbacki v. Kulbacki, 2014 BCCA 82 at para. 37; Jalava v. 

Webster, 2016 BCCA 383 at paras. 13-14; John v. Canada (Citizenship and Immigration), 2016 

FC 572 at para. 59 (“John”). 
32 See e.g., Rosenthal v. Rosenthal, Court File No. CV-11-434627, Order dated October 15, 2013 

(Ont. Sup. Ct.), Intervenor’s Book of Authorities (“IBOA”), Tab 1; Gilmour v. Nottawasaga 

Valley Conservation Authority, Court File No. C61789, Endorsement dated October 7, 2016, 

Order dated November 8, 2016 (Ont. C.A.), IBOA, Tab 2.  

https://www.cjc-ccm.gc.ca/cmslib/general/news_pub_other_PrinciplesStatement_2006_en.pdf
http://www.canlii.org/t/gwq5n
http://www.canlii.org/t/g5xr0
http://www.canlii.org/t/gtwc8
http://www.canlii.org/t/gscrg
http://www.canlii.org/t/gscrg
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40. As referrals become the norm, it will require that courts actively engage with pro bono 

organizations to regularize the partnership and explore what other services may be needed. 

Courts should also be encouraged to indicate cases of particular need or complexity to assist pro 

bono agencies in triaging the needs of SRLs, and/or bring pro bono counsel into the courts 

themselves.  

Provide an opportunity to seek advice or rectify procedural errors 

41. The guidance and referrals provided by the court will only provide a benefit to self-

represented litigants (and thus to the justice system) if appropriate relief or accommodation is 

available to these litigants.  

42. Accommodation will be fact specific, but may include a more liberal interpretation of 

procedural rules or an adjournment to remedy a procedural/evidentiary defect or to obtain 

counsel or seek (pro bono) summary or unbundled legal advice.33  

43. While the interveners take no position on the merits of this case, they would note that the 

respondents’ legal position is premised protecting a benefit (dismissal of the case against them) 

that is unrelated to the merits of the underlying action. 

44. There will inevitably be times when opposite parties are genuinely prejudiced by the 

actions of SRLs. In those cases, the courts retain the right to impose the appropriate relief, 

including granting costs, an adjournment, or other consequential relief. Although those remedies 

are serious, they have far less of an impact on substantive rights than an outright dismissal, 

which should be reserved for situations of incurable prejudice, repeated willful neglect, or a clear 

intention to abandon. 

PART IV – COSTS 

45. PBO/APB does not seek costs and asks that no costs be awarded against it. 

  

                                                 
33 See e.g., CJC Principles at p.4; Griffin at paras. 7-9; See similarly Wilson at paras. 19-20; John 

at para. 59; See also Hylton at paras. 35-42; Watterson at paras. 41-42. 

https://www.cjc-ccm.gc.ca/cmslib/general/news_pub_other_PrinciplesStatement_2006_en.pdf
http://www.canlii.org/t/1mbsf
http://www.canlii.org/t/grqk0
http://www.canlii.org/t/gscrg
http://www.canlii.org/t/2d7jc
http://www.canlii.org/t/gvcff


April 6, 2017 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Jeremy Opolsky 

Leora Jackson 

Counsel for the Interveners, Pro Bono Ontario and 
Access Pro Bono Society of British Columbia 
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Alberta Rules of Court, Alta. Reg. 124/2010, r.1.2(1) 

 

      16 

 The purpose of these rules is to 

provide a means by which claims can 

be fairly and justly resolved in or by a 

court process in a timely and cost‑
effective way. 

  

 

Rules of Civil Procedure, R.R.O. 1990, Reg. 194, r.1.04(1) 

 

     16 

These rules shall be liberally 

construed to secure the just, most 

expeditious and least expensive 

determination of every civil 

proceeding on its merits. 

Les présentes règles doivent recevoir 

une interprétation large afin d’assurer 

la résolution équitable sur le fond de 

chaque instance civile, de la façon la 

plus expéditive et la moins onéreuse. 

 

 

http://www.canlii.org/t/52rh9#sec1.2
http://www.canlii.org/t/52vhq#sec1.04subsec1
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