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PART I - OVERVIEW AND STATEMENT OF FACTS 

Overview 

1. After a single, joint trial, the Applicant was convicted of a criminal offence and a 

provincial offence. The Court of Appeal found that the governing legislation – the Criminal 

Code
1
 and Ontario’s Provincial Offences Act

2
 – did not authorize the joint trial of a criminal 

offence and a provincial offence. The joint trial was a nullity. Despite this, the Court of Appeal 

dismissed the appeal from the convictions, using the curative provisos of subparagraph 

                                                 
1
 R.S.C., 1985, c. C-46 

2
 R.S.O. 1990, c. P.33 
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686(1)(b)(iv) of the Criminal Code and subparagraph 120(1)(b)(iii) of the Provincial Offences 

Act.  

2. This striking application of the curative proviso of s. 686(1)(b)(iv) – to confer jurisdiction 

on an improperly constituted trial court – is inconsistent with the text and purpose of the proviso. 

Moreover, it is the most recent example of the inconsistent interpretation of s. 686(1)(b)(iv) 

between and within provincial appellate courts since the proviso’s enactment in 1985. Given 

these persistent disagreements, a coherent, national framework for its application is a matter of 

public importance.   

3. This case offers the Court the opportunity to establish such a framework. If granted leave 

to appeal under s. 40(1) of the Supreme Court Act,
3
 the Applicant will argue that s. 686(1)(b)(iv) 

serves to protect properly constituted trial courts from losing jurisdiction through minor 

procedural irregularities. The proviso cannot, however, preserve the convictions of trial courts 

that were not properly constituted under the Criminal Code. 

Statement of Facts 

4. In an information sworn under the Criminal Code, the Applicant was charged with 

assaulting a peace officer with a weapon and dangerous operation of a motor vehicle. The Crown 

elected to proceed summarily.
4
  

5. In an information sworn under the Provincial Offences Act, the Applicant was charged 

with failing to stop for police and failing to report property damage caused by the operating of 

his motor vehicle.  

                                                 
33

 R.S.C., 1985, c. S-26 
4
 Decision of the Court of Appeal for Ontario dated May 30, 2016, Application for Leave to Appeal, tab 2F, at paras. 

6-13 [Sciascia ONCA]. 
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6. A judge of the Ontario Court of Justice presided over a single trial for all of the offences. 

The Applicant, through his trial counsel, consented to the joint trial of the criminal and 

provincial offences. The trial judge found the Applicant guilty of dangerous operation of a motor 

vehicle under the Criminal Code and failure to stop for police under the Highway Traffic Act.
5
 

The Applicant was acquitted of the other charges. 

7. The Applicant appealed to a judge of the Superior Court and subsequently, with leave, to 

the Court of Appeal.  

8. The Court of Appeal found that the trial judge lacked authority to try the two 

informations together. Following the decision of this Court in R v. Clunas,
6
 the Court of Appeal 

concluded that multiple informations can be tried together only where the offences could initially 

have been charged on a single information. However, the joinder provisions of the Criminal 

Code, read together with s. 34(2) of the Interpretation Act,
7
 do not permit provincial offences to 

be charged in an information sworn under the Criminal Code. Similarly, the Provincial Offences 

Act does not permit federal offences to be charged in an information sworn under that Act.  

9. The Court of Appeal also noted that the decision of this Court in R. v. S.J.L.
8
 suggests 

that it is impermissible to jointly try offences in the exclusive jurisdiction of different courts. In 

this case, summary conviction offences under the Criminal Code and provincial offences were, 

respectively, in the exclusive jurisdiction of the Summary Conviction Court and the Provincial 

Offences Court.  

                                                 
5
 R.S.O. 1990, c. H.8 

6
 [1992] 1 S.C.R. 595.  

7
 R.S.C., 1985, c. I-21 

8
 2009 SCC 14.  
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10. Accordingly, the trial judge lacked the authority to try the criminal and provincial 

offences together. Notwithstanding this lack of authority, the Court of Appeal found that 

s. 683(1)(b)(iv) of the Criminal Code could preserve the conviction for the summary conviction 

offence. The Court of Appeal found that the provincial court judge could concurrently exercise 

the jurisdiction of a summary conviction court, under the Criminal Code, and of a provincial 

offences court, under the Provincial Offences Act.
9
 The Court of Appeal similarly applied s. 

120(1)(b)(iii) of the Provincial Offences Act to preserve the conviction for the provincial 

offence.
10

 

PART II – QUESTIONS IN ISSUE 

11. The Applicant submits that the following questions raise issues of public importance such 

that leave to appeal from the judgment of the Court of Appeal ought to be granted:  

a) Can the curative proviso under paragraph 686(1)(b)(iv) cure a lack of jurisdiction 

when a trial court was not properly constituted?  

b) In particular, can paragraph 686(1)(b)(iv) apply where a trial court has, without 

jurisdiction, tried criminal and provincial offences together? 

PART III – STATEMENT OF ARGUMENT 

12. The Applicant seeks leave to appeal under s. 40(1) of the Supreme Court Act from a final 

judgment of the Court of Appeal for Ontario on an issue of public importance regarding the 

interpretation and application of paragraph 686(1)(b)(iv) of the Criminal Code. 

                                                 
9
 Sciascia ONCA, supra, at para. 92. 

10
 Ibid, at para. 96.  
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This Court has yet to determine the scope of s. 686(1)(b)(iv) 

13. Parliament enacted s. 686(1)(b)(iv) (then s. 613(1)(b)(iv)) in 1985. The proviso states that 

an appeal may be dismissed where:  

notwithstanding any procedural irregularity at trial, the trial court had jurisdiction 

over the class of offence of which the appellant was convicted and the court of appeal 

is of the opinion that the appellant suffered no prejudice thereby. 

 

14. Since that time, a majority of this Court has addressed s. 686(1)(b)(iv) in detail on only 

one occasion. In R. v. Khan, the majority decision of the Court (per Arbour J.) reviewed the 

history leading to the enactment of s. 686(1)(b)(iv). In brief, the proviso targeted procedural 

irregularities which courts had previously considered to cause a trial court to lose jurisdiction and 

which could not be cured on appeal.
11

 Examples of such irregularities include brief absences of 

an accused from his or her trial
12

 or the failure of a trial to proceed at the appropriate time.
13

  

15. In R. v. Khan, the reasons of the majority do not comment on whether s. 686(1)(b)(iv) can 

apply where a trial court was not properly constituted or lacked jurisdiction. Indeed, in the facts 

of R. v. Khan, it was unnecessary to apply s. 686(1)(b)(iv).
14

 However, the Ontario Court of 

Appeal decision of R. v. Cloutier – cited with approval by Arbour J. in R v. Khan – provides 

limited elaboration of the circumstances that cannot be cured by s. 686(1)(b)(iv), indicating that 

s. 686(1)(b)(iv) cannot cure “errors of substance such as exist in cases where the court has no 

jurisdiction over the class of offences charged and which are not procedural in nature at all…”
15

 

                                                 
11

 2001 SCC 82, at para. 12 [Khan].  
12

 La Reine c. Meunier, [1966] S.C.R. 399.   
13

 R. v. Krannenburg, [1980] 1 S.C.R. 1053.   
14

 There was no suggestion in Khan that the trial judge had lost jurisdiction over the person of the accused or the 

offence. Rather, the appeal was determined pursuant to s. 686(1)(b)(iii), by considering whether the trial judge had 

made an error of law and whether a substantial wrong or miscarriage of justice had occurred.  
15

 [1988] O.J. No 570, at page 23. 
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16. In his concurring reasons in R. v. Khan, Lebel J. adopted a somewhat broader definition 

of s. 686(1)(b)(iv), finding that it could apply to irregularities beyond those previously 

characterized as causing a loss of jurisdiction.
16

 Nevertheless, Lebel J. indicated that s. 

686(1)(b)(iv) cannot remedy an error of law or a failure of justice in the absence of jurisdiction.
17

 

17. In sum, the decision in R. v. Khan leaves unresolved the issue of whether s. 686(1)(b)(iv) 

applies where a trial court has not been properly constituted or lacks jurisdiction. Since Khan, the 

Court has not had the opportunity to address this issue. There are, however, earlier instances in 

which this Court considered the application of the proviso in s. 686(1)(b)(iv).  

18. In R v. Bain, the Crown alleged that the trial judge had improperly restricted the Crown’s 

rights in respect of jury selection.
18

 The majority found no error on the part of the trial judge. 

Gonthier J. (together with McLachlin J., as she then was, and Iacobucci J.) found the trial judge 

had improperly deprived the Crown of its rights in respect of jury selection. Subparagraph 

686(1)(b)(iv) could not cure such a mistake, as a jury “is more than an incident or procedural 

tool”.
19

 Rather, the jury is the court, and deviating from the rules of jury selection in the Criminal 

Code means a trial court has not been properly constituted.   

19. The minority reasons in Bain provide one example in which the absence of jurisdiction 

precludes the operation of s. 686(1)(b)(iv). The other decisions of this Court before R. v. Khan, 

which do not analyze s. 686(1)(b)(iv) in detail, suggest others. In R. v. Tran, the Court did not 

apply s. 686(1)(b)(iv) in respect of a breach of a Charter right to an interpreter, preferring to 

                                                 
16

 Khan¸ supra, at para. 97 (per Lebel J.).  
17

 Khan, supra, at para. 100 (per Lebel J.) 
18

 [1992] 1 S.C.R. 91 [Bain].  
19

 Ibid, at 136.  
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analyze the breach under s. 24(1) of the Charter.
20

 In R. v. Beaulac, the Court found that a 

breach of the right to a bilingual judge and jury under s. 530 of the Criminal Code is a 

substantive wrong, incapable of being cured by s. 686(1)(b)(iv).
21

 In contrast, in R. v. C.N, the 

Court substantially adopted the reasons of the dissenting opinion of the Quebec Court of Appeal, 

which held that s. 686(1)(b)(iv) could cure the failure to properly arraign an accused.
22

  

20. The present case offers the Court the opportunity to build upon the reasons of Gonthier J. 

in R v. Bain and establish a coherent framework that encompasses these and other examples. As 

will be demonstrated below, the need for such a framework is a matter of public importance.  

The scope of s. 686(1)(b)(iv) is a question of public importance 

21. Before and after R. v. Khan, provincial appellate courts have grappled with the 

application of s. 686(1)(b)(iv). There have been several disagreements, with respect to 

improperly joined trials and other foundational aspects of criminal procedure. Leave to appeal in 

this case provides the opportunity to establish a uniform, national framework for s. 686(1)(b)(iv) 

that resolves these numerous disagreements.   

Disagreement over s. 686(1)(b)(iv) and improperly joined trials 

22. Provincial appellate courts have reached inconsistent results when applying s. 

686(1)(b)(iv) to the improper joinder of two or more informations. These disagreements emerged 

prior to the landmark decision of this Court in R. v. Clunas and have persisted afterwards.  

23. In R. v. Pottinger, the Ontario Court of Appeal held that s. 686(1)(b)(iv) could not cure 

the improper joint trial of an accused in respect of two informations.
23

 The trial on two 

                                                 
20

 [1994] 2 S.C.R. 951. 
21

 [1999] 1 S.C.R.768. 
22

 [1992] 3 S.C.R. 471. 
23

 [1990] 54 C.C.C. (3d) 246 (ON CA).  
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informations was a “nullity and the proceedings void”. Therefore, the trial court was “never 

properly constituted in the first place.”
24

  

24. Shortly thereafter, in R v. Grant, the Ontario Court of Appeal applied s. 686(1)(b)(iv) to 

cure the joint trial of a summary and an indictable offence together on the same information.
25

 

The Court of Appeal distinguished this error from the joint trial of two informations in R. v. 

Pottinger, finding that the consequence was a “procedural irregularity” capable of being cured by 

either of s. 686(1)(b)(iii) or 686(1)(b)(iv).  

25. Contemporaneously, in R. v. Giovanni,
26

 the Newfoundland Court of Appeal similarly 

departed from R. v. Pottinger. In affirming a conviction where informations had been improperly 

tried together, the Court of Appeal held that the test under s. 686(1)(b)(iv) is “not whether the 

trial court had jurisdiction in the first place but whether the trial court had jurisdiction over the 

class of offence of which the appellant was convicted.”
27

 

26. The uncertainty in the case law is reflected in the decision of the Ontario Court of Appeal 

in R. v. Clunas (reversed in this Court on the main issue of the joint trial of two informations).  

The Court of Appeal issued three reasons for judgment, two of which addressed s. 686(1)(b)(iv). 

Goodman J., following Pottinger, found that s. 686(1)(b)(iv) could not cure the joint trial of two 

informations, while Grange J., in obiter, noted apparent inconsistencies in case law with respect 

to the proviso.
28

   

                                                 
24

 Ibid, at para. 22.  
25

 1992 CarswellOnt 1035 (ON CA).  
26

 1992 CanLII 7119 (NL CA).  
27

 Ibid, para. 12.  
28

 R. v. Clunas, 1991 CanLII 7218 (ON CA).  
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27. Following the decision of this Court in R. v. Clunas, more than one information laid 

under the Criminal Code could, in appropriate circumstances, be tried at one time. However, 

joint trials are not permitted in all circumstances.
29

 Accordingly, the disagreement and 

uncertainty over the application of the proviso continued. 

28. In R. v. A.M.G.,
30

 a judge ordered, at the outset of a youth court trial, that the evidence of 

the youth court trial be used in a preliminary inquiry to be held at the conclusion of the youth 

court trial (in respect of the same accused). The Nova Scotia Court of Appeal set aside the 

conviction of the youth court trial, finding the judge lacked jurisdiction to combine a youth court 

trial with a preliminary inquiry, particularly over the objection of defence counsel. In the absence 

of such jurisdiction, s. 686(1)(b)(iv) could not be used to salvage that conviction.  

29. In R. v. Paquet, the New Brunswick Court of Appeal found that a trial lacked jurisdiction 

to jointly try three informations involving four accused, and furthermore that the joint trial had 

prejudiced the accused.
31

 The Court of Appeal found that s. 686(1)(b)(iv) did not apply.  

30. Conversely, in this case, the Ontario Court of Appeal found that, although the joint trial 

of criminal and provincial offences is not authorized, the provincial court judge could wear two 

hats at once, acting both as a “summary conviction court” under the Criminal Code and as a 

“provincial offences court” under the Provincial Offences Act.
32

 The judge therefore had 

“jurisdiction over the class of offence” within the meaning of s. 686(1)(b)(iv). Although reaching 

the opposite outcome as R. v. Pottinger¸ the Court of Appeal did not distinguish this case from 

the facts of that decision.  

                                                 
29

 For example, a charge under the Youth Criminal Justice Act cannot be tried jointly with a charge under the 

Criminal Code. See R. v. S.J.L., supra. 
30

 2000 NSCA 6. 
31

 1999 CanLII 2259 (NB CA), at paras. 11, 20, 21. 
32

 Sciascia ONCA, supra, at para. 92.  
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31. Accordingly, the consequences of the improper joinder of two informations remain a live 

and unresolved issue, even after this Court’s decision in R. v. Clunas.  

Broader disagreement on s. 686(1)(b)(iv) 

32. In addition to misjoined trials, disagreements about s. 686(1)(b)(iv) have arisen in at least 

two other foundational elements of criminal procedure.   

33. Most notably, there is sharp disagreement over whether s. 686(1)(b)(iv) can cure the 

failure of a trial court to ask an accused – in the words required by the Criminal Code – for his 

election (or re-election) between trial by a provincial court judge, a superior court judge, or a 

superior court judge with a jury.  

34. The Ontario Court of Appeal has held that, absent a valid waiver of these requirements, 

s. 686(1)(b)(iv) cannot cure such an error.
33

 Under this interpretation, a proper election by the 

accused is a necessary ingredient of a court’s jurisdiction to try an offence. This approach has 

been followed in Saskatchewan,
34

 Nova Scotia,
35

 and New Brunswick.
36

  

35. The British Columbia Court of Appeal has reached the opposite conclusion,
37

 though it 

has recently suggested the potential need to revisit the issue.
38

 The approach of British Columbia 

has been followed in Alberta
39

 and Quebec.
40 

36. Provincial courts have also split on the failure of a court to properly arraign a defendant, 

with the Ontario Court of Appeal finding that s. 686(1)(b)(iv) cannot apply to such situation,
41

 

                                                 
33

 R. v. Mitchell, 1997 CanLII 6321 (ON CA), followed in R. v. Shia, 2015 ONCA 190.  
34

 R. v. Sewell, 2003 SKCA 52. 
35

 R. v. Paul-Marr, 2005 NSCA 73. 
36

 Trites v. R., 2011 NBCA 5.  
37

 R. v. Skin, [1988] B.C.J. No. 364 (BC CA), followed in R. v. Roy, 2010 BCCA 448.  
38

 R. v. Gould, 2014 BCCA 146, at para. 43.  
39

 R. v. Lamoureux, 2013 ABCA 85. 
40

 R. c. Durocher, 1988 CanLII 923 (QC CA), followed in R. c. Primeau, 2000 CanLII 11306 (QC CA).  
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and the Quebec Court of Appeal reaching the opposite conclusion.
42

 Meanwhile, the Ontario 

Court of Appeal has applied s. 686(1)(b)(iv) to some errors related to jury selection
43

 but not to 

others.
44

   

37. Collectively, these disagreements underscore the public importance of establishing a 

framework to define the circumstances in which s. 686(1)(b)(iv) cannot apply due to a lack of 

jurisdiction or the lack of a properly-constituted trial court. 

The proper framework for s. 686(1)(b)(iv) 

38. If granted leave to intervene, the Applicant will argue that the text, purpose, and 

treatment of s. 686(1)(b)(iv) demonstrate that the proviso can correct errors that cause a trial 

court to “lose jurisdiction” but cannot preserve the conviction of a trial court that has not been 

properly constituted in accordance with the Criminal Code. In such circumstances, the consent or 

objection of the accused to the trial is irrelevant, as jurisdiction cannot be conferred by consent.
45

 

39. Two elements of the proviso’s text underline the distinction between the loss of 

jurisdiction and the absence of jurisdiction. First, subparagraph 686(1)(b)(iv) requires the trial 

court to have jurisdiction over the class of offence for which the accused was convicted. 

Furthermore, as noted by Gonthier J. in R. v. Bain, the proviso speaks of a “trial court”. The 

proviso accordingly applies only if a trial court has been constituted in accordance with the 

Criminal Code.
46

 Applying this requirement, Gonthier J. reasoned that s. 686(1)(b)(iv) could not 

cure the use of improper rules for selecting a jury, finding that “[i]f the jury is not constituted 

                                                                                                                                                             
41

 R. v. Kalkhorany, 1994 CanLII 687 (ON CA) [Kalkhorany] 
42

 R. c. Primeau, 2000 CanLII 11306 (QC CA). 
43

 See e.g. R. v. Katoch, 2009 ONCA 621, where the Court used s. 686(1)(b)(iv) where a trial judge allowed a party 

to withdraw a challenge for cause, a procedure not authorized by the Criminal Code.  
44

 See e.g. R. v. Noureddine, 2015 ONCA 770, where Court declined to use s. 686(1)(b)(iv) to cure the improper use 

of “static” jurors to determine challenges for cause.     
45

 Phillips and Phillips v. The Queen, [1983] 2 S.C.R. 161, at 164 [Phillips].  
46

 Bain, supra, at 136.  
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according to the rules, the court exists no more than if the judge had been unlawfully 

appointed.”
47

  

40. Provincial appellate court decisions, including some of the decisions in the conflicting 

lines of jurisprudence discussed above, reflect these textual restrictions on s. 686(1)(b)(iv). Some 

provincial appellate courts have declined to apply s. 686(1)(b)(iv) where a judge has treated the 

trial of an indictable offence as the trial of a summary conviction offence,
48

 where judges have 

deviated from the Criminal Code procedures for selecting jurors,
49

 where a summary conviction 

offence has been tried in the Superior Court,
50

 or where a trial judge failed to obtain the Crown’s 

consent to an accused’s late re-election to trial by judge alone.
51

  

41. This distinction is also consistent with the purpose of the proviso. As explained in R. v. 

Khan, supra, Parliament enacted the proviso in response to case law finding that various 

irregularities caused properly-constituted trial courts to lose jurisdiction over the person of the 

accused.
52

 Examples of such irregularities included the brief absence of an accused from an 

insignificant portion of his or her trial, or errors in respect of adjournments and remands.  

42. In contrast to these examples, the case law preceding s. 686(1)(b)(iv) did not consistently 

treat errors in the creation and constitution of the trial court as causing the “loss” of jurisdiction. 

Rather, defects with the fundamental elements of a trial court, such as improper elections,
53

 or 

                                                 
47

 Ibid. 
48

 Kalkhorany, supra.  
49

 R. v. W.V., 2007 ONCA 546.  
50

 R. v. Allen, 2000 CanLII 16954 (ON CA) 
51

 R. v. L. E., 1994 CanLII 1785 (ON CA) 
52

 Khan, supra, at para. 16 (“I agree with Goodman J.A. in Cloutier that s. 686(1)(b)(iv) was enacted to cure serious 

procedural irregularities, otherwise amounting to errors of law, in cases where under the then existing case law, 

jurisdiction over the person, but not over the offence, had been lost.”) 
53

 Korponay v. Attorney General of Canada, [1982] 1 S.C.R. 41.  
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the joint trial of two informations,
54

  were considered through the lens of a “lack” or “absence” 

of jurisdiction. Accordingly, such defects were not the target of the enactment of s. 686(1)(b)(iv).  

43. In sum, the text, purpose, and treatment of s. 686(1)(b)(iv) demonstrate that the proviso 

applies only where a trial court with jurisdiction over the offence has properly been constituted 

under the Criminal Code.  

44. The Applicant will further argue that the trial of an information charging a criminal 

offence together with a provincial offence is a defect in the constitution of the trial court, akin to 

an improper election or an error in the selection of a jury. This is consistent with first principles 

and with jurisprudence prior to the enactment of s. 686(1)(b)(iv). The information is the 

“foundation” of the trial record,
55

 and neither the Criminal Code nor the Provincial Offences Act 

allows for a trial court to be constituted that can try both a criminal and provincial offence. 

Moreover, before the enactment of s. 686(1)(b)(iv), Canadian courts long viewed the improper 

joinder of two informations as outside the jurisdiction of the trial court, resulting in the outcome 

of a joint trial being considered a nullity.
56

 For the reasons explained above, these errors were not 

the focus of Parliament’s enactment of s. 686(1)(b)(iv).   

45. In this case, the trial was a nullity. If a summary conviction court was constituted, it 

lacked jurisdiction to try the provincial offence. If a provincial offences court was constituted, it 

lacked jurisdiction over the criminal offence. The fact that the same judicial officer was 

empowered to preside over both types of proceedings does not alter the fact that the two types of 

                                                 
54

 Phillips, supra. 
55

 Ibid, at 165.  
56

 Ibid, see also Rex v. Longo, 1941 CanLII 64 (ON CA) and Peterson v. Peterson, 1970 CanLII 346 (ON SC).  
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trials are 'jurisdictionally different". 57 The trial court lacked jurisdiction over either class of 

offence charged. Accordingly, s. 686(1)(b)(iv) had no application. 

PART IV - SUBMISSIONS ON COSTS 

46. The Applicant does not seek costs. 

PART V - ORDERSOUGlIT 
47. The Applicant seeks an order allowing the application and granting leave to appeal from 

the order of the Court of Appeal for Ontario under s. 40(1) ofthe Supreme Court Act. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 26th DAY OF AUGUST, 2016. 

CO 
401-1111 Prince of Wales Drive 
Ottawa, ON K2C 3T2 

Owen M. Rees LSUC No. 47910J 
orees@conway.pro 
Benjamin L. Grant LSUC No. 633900 
bgrant@conway.pro 
Tel: (613) 288-0149 
Fax: (613) 688-0271 

Counsel for the Applicant 

57 Kalkhorany, supra ("The fact that the same judicial officer is empowered to preside over both types of proceeding 
does not, in my view, alter the fact that the two types of trials are jurisdictionally different. The court which entered 
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Powers of the Court of Appeal Pouvoirs de la cour d’appel

Powers Pouvoir

686 (1) On the hearing of an appeal against a conviction
or against a verdict that the appellant is unfit to stand tri-
al or not criminally responsible on account of mental dis-
order, the court of appeal

(a) may allow the appeal where it is of the opinion
that

(i) the verdict should be set aside on the ground
that it is unreasonable or cannot be supported by
the evidence,

(ii) the judgment of the trial court should be set
aside on the ground of a wrong decision on a ques-
tion of law, or

(iii) on any ground there was a miscarriage of jus-
tice;

(b) may dismiss the appeal where

(i) the court is of the opinion that the appellant, al-
though he was not properly convicted on a count or
part of the indictment, was properly convicted on
another count or part of the indictment,

(ii) the appeal is not decided in favour of the appel-
lant on any ground mentioned in paragraph (a),

(iii) notwithstanding that the court is of the opin-
ion that on any ground mentioned in subparagraph
(a)(ii) the appeal might be decided in favour of the
appellant, it is of the opinion that no substantial
wrong or miscarriage of justice has occurred, or

(iv) notwithstanding any procedural irregularity at
trial, the trial court had jurisdiction over the class
of offence of which the appellant was convicted and
the court of appeal is of the opinion that the appel-
lant suffered no prejudice thereby;

(c) may refuse to allow the appeal where it is of the
opinion that the trial court arrived at a wrong conclu-
sion respecting the effect of a special verdict, may or-
der the conclusion to be recorded that appears to the
court to be required by the verdict and may pass a sen-
tence that is warranted in law in substitution for the
sentence passed by the trial court; or

(d) may set aside a conviction and find the appellant
unfit to stand trial or not criminally responsible on ac-
count of mental disorder and may exercise any of the
powers of the trial court conferred by or referred to in

686 (1) Lors de l’audition d’un appel d’une déclaration
de culpabilité ou d’un verdict d’inaptitude à subir son
procès ou de non-responsabilité criminelle pour cause de
troubles mentaux, la cour d’appel :

a) peut admettre l’appel, si elle est d’avis, selon le cas :

(i) que le verdict devrait être rejeté pour le motif
qu’il est déraisonnable ou ne peut pas s’appuyer sur
la preuve,

(ii) que le jugement du tribunal de première ins-
tance devrait être écarté pour le motif qu’il consti-
tue une décision erronée sur une question de droit,

(iii) que, pour un motif quelconque, il y a eu erreur
judiciaire;

b) peut rejeter l’appel, dans l’un ou l’autre des cas sui-
vants :

(i) elle est d’avis que l’appelant, bien qu’il n’ait pas
été régulièrement déclaré coupable sur un chef
d’accusation ou une partie de l’acte d’accusation, a
été régulièrement déclaré coupable sur un autre
chef ou une autre partie de l’acte d’accusation,

(ii) l’appel n’est pas décidé en faveur de l’appelant
pour l’un des motifs mentionnés à l’alinéa a),

(iii) bien qu’elle estime que, pour un motif men-
tionné au sous-alinéa a)(ii), l’appel pourrait être dé-
cidé en faveur de l’appelant, elle est d’avis qu’aucun
tort important ou aucune erreur judiciaire grave ne
s’est produit,

(iv) nonobstant une irrégularité de procédure au
procès, le tribunal de première instance était com-
pétent à l’égard de la catégorie d’infractions dont
fait partie celle dont l’appelant a été déclaré cou-
pable et elle est d’avis qu’aucun préjudice n’a été
causé à celui-ci par cette irrégularité;

c) peut refuser d’admettre l’appel lorsqu’elle est d’avis
que le tribunal de première instance en est venu à une
conclusion erronée quant à l’effet d’un verdict spécial,
et elle peut ordonner l’inscription de la conclusion que
lui semble exiger le verdict et prononcer, en remplace-
ment de la sentence rendue par le tribunal de pre-
mière instance, une sentence justifiée en droit;

d) peut écarter une déclaration de culpabilité et décla-
rer l’appelant inapte à subir son procès ou non
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section 672.45 in any manner deemed appropriate to
the court of appeal in the circumstances.

(e) [Repealed, 1991, c. 43, s. 9]

responsable criminellement pour cause de troubles
mentaux et peut exercer les pouvoirs d’un tribunal de
première instance que l’article 672.45 accorde à celui-
ci ou auxquels il fait renvoi, de la façon qu’elle juge in-
diquée dans les circonstances.

e) [Abrogé, 1991, ch. 43, art. 9]

Order to be made Ordonnance à rendre

(2) Where a court of appeal allows an appeal under para-
graph (1)(a), it shall quash the conviction and

(a) direct a judgment or verdict of acquittal to be en-
tered; or

(b) order a new trial.

(2) Lorsqu’une cour d’appel admet un appel en vertu de
l’alinéa (1)a), elle annule la condamnation et, selon le
cas :

a) ordonne l’inscription d’un jugement ou verdict
d’acquittement;

b) ordonne un nouveau procès.

Substituting verdict Substitution de verdict

(3) Where a court of appeal dismisses an appeal under
subparagraph (1)(b)(i), it may substitute the verdict that
in its opinion should have been found and

(a) affirm the sentence passed by the trial court; or

(b) impose a sentence that is warranted in law or re-
mit the matter to the trial court and direct the trial
court to impose a sentence that is warranted in law.

(3) Lorsqu’une cour d’appel rejette un appel aux termes
du sous-alinéa (1)b)(i), elle peut substituer le verdict qui,
à son avis, aurait dû être rendu et :

a) soit confirmer la peine prononcée par le tribunal de
première instance;

b) soit imposer une peine justifiée en droit ou ren-
voyer l’affaire au tribunal de première instance en lui
ordonnant d’infliger une peine justifiée en droit.

Appeal from acquittal Appel d’un acquittement

(4) If an appeal is from an acquittal or verdict that the
appellant or respondent was unfit to stand trial or not
criminally responsible on account of mental disorder, the
court of appeal may

(a) dismiss the appeal; or

(b) allow the appeal, set aside the verdict and

(i) order a new trial, or

(ii) except where the verdict is that of a court com-
posed of a judge and jury, enter a verdict of guilty
with respect to the offence of which, in its opinion,
the accused should have been found guilty but for
the error in law, and pass a sentence that is war-
ranted in law, or remit the matter to the trial court
and direct the trial court to impose a sentence that
is warranted in law.

(4) Lorsqu’un appel est interjeté d’un acquittement ou
d’un verdict d’inaptitude à subir un procès ou de non-
responsabilité criminelle pour cause de troubles mentaux
rendu à l’égard de l’appelant ou l’intimé, la cour d’appel
peut :

a) rejeter l’appel;

b) admettre l’appel, écarter le verdict et, selon le cas :

(i) ordonner un nouveau procès,

(ii) sauf dans le cas d’un verdict rendu par un tribu-
nal composé d’un juge et d’un jury, consigner un
verdict de culpabilité à l’égard de l’infraction dont,
à son avis, l’accusé aurait dû être déclaré coupable,
et prononcer une peine justifiée en droit ou ren-
voyer l’affaire au tribunal de première instance en
lui ordonnant d’infliger une peine justifiée en droit.

New trial under Part XIX Procès aux termes de la partie XIX

(5) Subject to subsection (5.01), if an appeal is taken in
respect of proceedings under Part XIX and the court of

(5) Sous réserve du paragraphe (5.01), lorsqu’un appel
est porté à l’égard de procédures prévues par la partie
XIX et que la cour d’appel ordonne un nouveau procès

93



Provincial Offences 

Act, R.S.O. 1990, c. 

P.33 

infractions provinciales 

(Loi sur les), L.R.O. 1990, 

chap. P.33 

… … 
Orders on appeal against conviction, etc. 

120. (1) On the hearing of an appeal against a 

conviction or against a finding as to the ability, 

because of mental disorder, to conduct a 

defence, the court by order, 

(a) may allow the appeal where it is of the 

opinion that, 

(i) the finding should be set aside on the 

ground that it is unreasonable or cannot be 

supported by the evidence, 

(ii) the judgment of the trial court should be 

set aside on the ground of a wrong decision 

on a question of law, or 

(iii) on any ground, there was a miscarriage 

of justice; or 

(b) may dismiss the appeal where, 

(i) the court is of the opinion that the 

appellant, although the appellant was not 

properly convicted on a count or part of an 

information, was properly convicted on 

another count or part of the information, 

(ii) the appeal is not decided in favour of the 

appellant on any ground mentioned in clause 

(a), or 

(iii) although the court is of the opinion that 

on any ground mentioned in subclause 

(a) (ii) the appeal might be decided in favour 

of the appellant, it is of the opinion that no 

substantial wrong or miscarriage of justice 

has occurred. 

Ordonnances lors d’un appel d’une déclaration 
de culpabilité 

120. (1) Lors de l’audition d’un appel d’une 

déclaration de culpabilité ou d’une conclusion quant à 

l’incapacité de l’appelant d’assurer sa défense en 

raison de troubles mentaux, le tribunal peut, par 

ordonnance : 

a) accueillir l’appel s’il est d’avis, selon le cas : 

(i) que la conclusion devrait être annulée pour le 

motif qu’elle est déraisonnable ou que la preuve ne 

l’appuie pas, 

(ii) que le jugement du tribunal de première 

instance devrait être annulé pour le motif qu’il y a 

eu une décision erronée sur une question de droit, 

(iii) que, pour un motif quelconque, il y a eu erreur 

judiciaire fondamentale; 

b) rejeter l’appel, dans l’un ou l’autre des cas suivants : 

(i) le tribunal est d’avis que l’appelant, bien qu’il 

n’ait pas été régulièrement déclaré coupable à 

l’égard d’un chef d’accusation ou d’une partie 

d’une dénonciation, a été régulièrement déclaré 

coupable à l’égard d’un autre chef ou d’une autre 

partie d’une dénonciation, 

(ii) l’appel n’est pas décidé en faveur de l’appelant 

pour un des motifs mentionnés à l’alinéa a), 

(iii) bien que le tribunal estime que, pour un motif 

mentionné au sous-alinéa a) (ii), l’appel pourrait 

être décidé en faveur de l’appelant, il est d’avis 

qu’aucun préjudice grave ou aucune erreur 

judiciaire fondamentale ne s’est produit. 
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Exceptions Exceptions

39 No appeal to the Court lies under section 37, 37.1 or
38 from a judgment in a criminal cause, in proceedings
for or on

(a) a writ of habeas corpus, certiorari or prohibition
arising out of a criminal charge; or

(b) a writ of habeas corpus arising out of a claim for
extradition made under a treaty.

R.S., 1985, c. S-26, s. 39; 1990, c. 8, s. 36.

39 Il ne peut être interjeté appel devant la Cour, au titre
des articles 37, 37.1 ou 38, d’un jugement rendu dans une
affaire pénale relativement à des procédures touchant à :

a) un bref d’habeas corpus, de certiorari ou de prohi-
bition découlant d’une accusation au pénal;

b) un bref d’habeas corpus résultant d’une demande
d’extradition fondée sur un traité.

L.R. (1985), ch. S-26, art. 39; 1990, ch. 8, art. 36.

Appeals with leave of Supreme Court Appel avec l’autorisation de la Cour

40 (1) Subject to subsection (3), an appeal lies to the
Supreme Court from any final or other judgment of the
Federal Court of Appeal or of the highest court of final re-
sort in a province, or a judge thereof, in which judgment
can be had in the particular case sought to be appealed to
the Supreme Court, whether or not leave to appeal to the
Supreme Court has been refused by any other court,
where, with respect to the particular case sought to be
appealed, the Supreme Court is of the opinion that any
question involved therein is, by reason of its public im-
portance or the importance of any issue of law or any is-
sue of mixed law and fact involved in that question, one
that ought to be decided by the Supreme Court or is, for
any other reason, of such a nature or significance as to
warrant decision by it, and leave to appeal from that
judgment is accordingly granted by the Supreme Court.

40 (1) Sous réserve du paragraphe (3), il peut être inter-
jeté appel devant la Cour de tout jugement, définitif ou
autre, rendu par la Cour d’appel fédérale ou par le plus
haut tribunal de dernier ressort habilité, dans une pro-
vince, à juger l’affaire en question, ou par l’un des juges
de ces juridictions inférieures, que l’autorisation d’en ap-
peler à la Cour ait ou non été refusée par une autre juri-
diction, lorsque la Cour estime, compte tenu de l’impor-
tance de l’affaire pour le public, ou de l’importance des
questions de droit ou des questions mixtes de droit et de
fait qu’elle comporte, ou de sa nature ou importance à
tout égard, qu’elle devrait en être saisie et lorsqu’elle ac-
corde en conséquence l’autorisation d’en appeler.

Application for leave Demandes d’autorisation d’appel

(2) An application for leave to appeal under this section
shall be brought in accordance with paragraph 58(1)(a).

(2) Les demandes d’autorisation d’appel présentées au
titre du présent article sont régies par l’alinéa 58(1)a).

Appeals in respect of offences Appels à l’égard d’infractions

(3) No appeal to the Court lies under this section from
the judgment of any court acquitting or convicting or set-
ting aside or affirming a conviction or acquittal of an in-
dictable offence or, except in respect of a question of law
or jurisdiction, of an offence other than an indictable of-
fence.

(3) Le présent article ne permet pas d’en appeler devant
la Cour d’un jugement prononçant un acquittement ou
une déclaration de culpabilité ou annulant ou confirmant
l’une ou l’autre de ces décisions dans le cas d’un acte cri-
minel ou, sauf s’il s’agit d’une question de droit ou de
compétence, d’une infraction autre qu’un acte criminel.

Extending time for allowing appeal Prorogation du délai d’appel

(4) Whenever the Court has granted leave to appeal, the
Court or a judge may, notwithstanding anything in this
Act, extend the time within which the appeal may be al-
lowed.
R.S., 1985, c. S-26, s. 40; R.S., 1985, c. 34 (3rd Supp.), s. 3; 1990, c. 8, s. 37.

(4) Dans tous les cas où elle accorde une autorisation
d’appel, la Cour ou l’un de ses juges peut, malgré les
autres dispositions de la présente loi, proroger le délai
d’appel.
L.R. (1985), ch. S-26, art. 40; L.R. (1985), ch. 34 (3e suppl.), art. 3; 1990, ch. 8, art. 37.

Appeals under other Acts Appels fondés sur d’autres lois

41 Notwithstanding anything in this Act, the Court has
jurisdiction as provided in any other Act conferring juris-
diction.
R.S., c. S-19, s. 42.

41 Malgré les autres dispositions de la présente loi, la
Cour a la compétence prévue par toute autre loi attribu-
tive de compétence.
S.R., ch. S-19, art. 42.
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