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RESPONDENT’S MEMORANDUM OF ARGUMENT 

 
 

PART I 

OVERVIEW OF RESPONDENT’S POSITION AND STATEMENT OF FACTS 

Overview of Respondent’s Position 

1. The respondent submits that the question raised by the circumstances of this case is: 

Can the curative proviso in paragraph 686(1)(b)(iv) of the Criminal Code  apply 

when a trial court has, on consent, tried a summary conviction criminal offence 

concurrently with a provincial offence? 

2. The respondent’s position is that the Honourable Justice Watt, writing for the unanimous 

Court of Appeal for Ontario,  correctly concluded in this case that it can, and the question 

raised by this case does not rise to the level of national importance such that leave to 

appeal should be granted. 
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3. Furthermore, the respondent contests the applicant’s assertion that the trial court in this 

case lacked jurisdiction or was not properly constituted. The respondent’s position is that 

the trial court in this case, by embarking on a trial concurrently of a summary conviction 

criminal offence and a provincial offence (over which there is no issue that it had 

jurisdiction to do separately), only committed an error that amounted to a procedural 

irregularity. The error it committed was in contravention of the common law rule 

established in this Court in R. v. Clunas, [1992] 1 S.C.R. 595. 

4. Should this Court grant leave to appeal, the respondent’s position is that this Court should 

then reconsider an aspect of its decision in Clunas concerning the circumstances under 

which offences on separate informations or indictments can be tried together, particularly 

whether the precondition – that the offences or accused could initially have been charged 

together – is necessary, if the accused consents. 

5. Should this Court not reconsider its earlier decision in Clunas, it is the respondent’s 

position that the proviso in s. 686(1)(b)(iv) does apply to the circumstances of this case. 

Earlier jurisprudence that treated trials conducted simultaneously on more than one 

information or indictment as being a nullity, or equivalent to courts that were improperly 

constituted, and thus could not be saved by s. 686(1)(b)(iv), is no longer applicable, given 

the decision in Clunas. The reasoning in Clunas has overtaken the earlier decision of this 

Court in Phillips and Phillips v. R., [1983] 2 S.C.R. 161. It was only on the basis of 

Phillips and its progeny that appellate courts have held that s. 686(1)(c)(iv) could not 

apply to trials conducted simultaneously on more than one information or indictment. 

 



 
 

3 

Statement of Facts 

6. The applicant was charged with dangerous operation of a motor vehicle, and assaulting a 

peace officer with a weapon, to wit a motor vehicle, contrary to ss. 249(2) and 270.01 of 

the Criminal Code; and with failing to stop for police, and failing to report property 

damage caused by his operation of a motor vehicle, contrary to ss. 216(2) and 201 of the 

Ontario Highway Traffic Act, R.S.O 1990, c. H.8 (HTA). These charges arose out of one 

continuous incident. 

7. At the outset of the trial in this matter, the following exchange took place between the 

presiding provincial judge, the trial Crown, defence counsel, and the clerk of the court, in 

the applicant’s presence: 

[CROWN]:  There are both Criminal Code and P.O.A. matters 
and apparently both informations are scheduled for 
trial today. So I think we should just take pleas to 
everything. 

[DEFENCE]:    I'm content with that. …. 

… 

CLERK OF THE COURT:  You'd like me to arraign on the P.O.A. as well then? 

[DEFENCE]:    Please. 

[arraignment on all charges and not guilty pleas entered] 

… 

[DEFENCE]:  If I may, Your Honour, just while the witness is 
approaching the witness stand, just for the sake of 
streamlining and focusing this, date, time, 
jurisdiction and identity of my client are not in 
dispute. And it would simply be a matter of whether 
the events that occurred are sufficient to prove the 
charges. 
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THE COURT:   Thank you. 

[the first witness began to testify] 

Tab 2: Transcript of Proceedings, November 2, 2012, pp. 1-3 

 

8. On appeal in the Court of Appeal for Ontario, Justice Watt found (at para. 63) that “the 

joint trial went ahead on consent and that nothing occurred that caused the appellant any 

substantive prejudice.” From defence counsel’s comments at trial it appears the accused 

had an interest in an efficient (more economical) trial. 

9. The provincial court trial judge found the applicant guilty of dangerous driving (Criminal 

Code s.249(2)) and failing to stop for police (HTA s. 216(2)); and dismissed the other 

charges. The applicant unsuccessfully appealed his convictions in the Ontario Superior 

Court of Justice, and again in the Court of Appeal for Ontario. 

PART II – QUESTIONS IN ISSUE 

10. The applicant proposes the following questions about which he seeks leave to appeal: 

a) Can the curative proviso under paragraph 686(1)(b)(iv) cure a lack of jurisdiction 

when a trial court was not properly constituted? 

b) In particular, can paragraph 686(1)(b)(iv) apply where a trial court has, without 

jurisdiction, tried criminal and provincial offences together? 

11. The respondent submits that the only question raised by the circumstances of this case is: 

Can the curative proviso in paragraph 686(1)(b)(iv) of the Criminal Code  apply 

where a trial court has tried a summary conviction criminal offence concurrently 

with a provincial offence? 
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PART III – ARGUMENT 

The Curative Proviso in s. 868(1)(b)(iv) – The Procedural Proviso  

12. The curative proviso in s. 686(1)(b)(iv), also known as the procedural proviso, was added 

to the Criminal Code in 1985. In his Memorandum of Argument, the applicant argues at 

length about many different circumstances in which the procedural proviso has been 

considered, and suggests that there is wide disagreement and uncertainty about the 

application of the procedural proviso. The respondent submits that there are two simple 

concepts that flow consistently through the jurisprudence that determine when the 

procedural proviso can apply and when it cannot. They relate to the function or 

composition of the court. Within that existing framework, the present case is clearly one 

in which the procedural proviso can apply, and Justice Watt decided correctly that it does. 

13. Two significant types of cases in which the application of the procedural proviso have 

been considered are: (1) when there was some irregularity in the election by the accused 

as to mode of trial,1 and (2) when there was some irregularity in the jury selection 

process.2 In these cases it has generally been held that such errors are beyond the reach of 

the procedural proviso because the procedural errors have affected the function or 

composition of the court. In another category of cases, when the accused has been absent 

or excluded for part of the trial, the procedural proviso has been held to apply, depending 

on the appellate court’s assessment of the prejudice in the particular case.3  

                                                           
1 See: Korponay v. Attorney General of Canada, [1982] 1 S.C.R. 41; R. c. Durocher, 1988 CanLII 923 (QC CA); R. 
v. Gould, 2014 BCCA 146; R. v. Lamoureux, 2013 ABCA 85; R. v. Shia, 2015 ONCA 190; R. v. Paul-Marr, 2005 
NSCA 73; R. v. Roy, 2010 BCCA 448; Trites v. R., 2011 NBCA 5. 
2 See: R v. Bain, [1992] 1 S.C.R. 91; R. v. Katoch, 2009 ONCA 621; R. v. Noureddine, 2015 ONCA 770; R. v. W.V., 
2007 ONCA 546. 
3 See: R. v. Cloutier, (1988) 43 C.C.C. (3d) 35 (Ont.C.A.). 
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14. There are other kinds of cases in which the procedural proviso has been considered, but 

the general rule that can be drawn from these different cases is that when a procedural 

irregularity affects the function of a court (e.g. to conduct a preliminary inquiry or a trial), 

or the composition of a court (i.e. the membership of a jury), the case will be beyond the 

reach of the procedural proviso. However, when the procedural irregularity has not 

affected the function or composition of the court, (such as when the accused was 

temporarily absent for part of the trial), the procedural proviso can apply, depending on 

an assessment of the prejudice suffered as a result of the irregularity.  

15. While the applicant suggests that the “proper” framework for the application of the 

procedural proviso should hinge on the loss vs. the absence of jurisdiction, the respondent 

submits that the framework that has emerged from the jurisprudence to determine 

whether the procedural proviso applies depends on whether the impugned procedural 

irregularity affects the function or composition of the court. If it does, the proviso cannot 

apply, if does not, the procedural proviso can apply, depending on the prejudice caused to 

the accused.  

The Procedural Proviso in the Present Case 

16. The respondent submits that in the present case the procedural irregularity, (conducting a 

trial of a summary conviction criminal offence at the same time as a provincial offence), 

did not affect the function or composition of the court. The trial judge’s function was to 

conduct a simple trial, which procedurally was practically identical for the summary 
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conviction criminal offences and the provincial offences, as charged.4 Moreover, the 

composition of the trial court, consisting of a provincial court judge who had jurisdiction 

to hold a trial with respect to summary conviction criminal offences or provincial 

offences, was unaffected by the impugned procedural irregularity. The court was properly 

constituted and had jurisdiction to conduct the trial of the offences in this case. 

17. The only authority on all fours suggesting otherwise is R. v. Pottinger, (1990) 54 C.C.C. 

(3d) 246 (Ont.C.A.). It is the only case cited by the applicant that stands for the 

proposition that the procedural proviso cannot apply to a case in which a trial was 

conducted for offences on two different informations. (See R v Giovanni, 1992 CanLII 

7119 (NLCA), per Goodridge, C.J.N., to the contrary.) In Pottinger, Justice Griffiths 

held, citing Crane5 in Phillips, “the trial of an accused on two or more informations or 

indictments was a nullity and the proceedings void.” Justice Griffihs then simply 

concluded, without any significant analysis, “As in Bain,6 the court here was never 

‘properly constituted in the first place’ as the trial was undertaken without jurisdiction.” 

However, two years later, in Clunas Chief Justice Lamer reconsidered Phillips, and came 

to the opposite conclusion, in part because Crane had been overtaken by Clayton7 in the 

House of Lords. If Pottinger were decided today, the opposite conclusion would have 

resulted from the binding authority in Clunas; that in the circumstances of that case a trial 

of offences on more than one information is permissible. 

 

                                                           
4 Note: The provincial offences in this case proceeded by information under Part III of the Provincial Offences Act, 
R.S.O. 1990, c. P.33 (POA). Under that Part a trial takes place before the Ontario Court of Justice, which is identical 
in its basic procedure to a summary conviction criminal trial under the Criminal Code. 
5 Crane v. Public Prosecutor, [1921] 2 A.C. 299 
6 R v. Bain, [1992] 1 S.C.R. 91, which was a jury selection case. 
7 In re Clayton, [1983] 2 W.L.R. 555 
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18. Thus, it was open to Justice Watt in the present case to consider whether the procedural 

proviso could apply to the circumstances of the present case. He did so having properly 

considered the appropriate guiding principles and authorities. Of particular note, 

consistent with the framework suggested above, he reviewed when courts have found that 

the procedural proviso could not apply (in paras. 81 & 82), and concluded: 

[83] These authorities and others make it clear that procedural irregularities that 
compromise the composition or selection of the trial court deprive that court of 
jurisdiction over the class of offence charged and are beyond the reach of s. 
686(1)(b)(iv). 

 

19. Applying the principles to the present case, and after concluding that no prejudice was 

incurred by the applicant or the due administration of justice, Justice Watt concluded that 

the procedural proviso should apply. 

20. The applicant has failed to identify a specific error of law or principle on which an appeal 

of this case in the Supreme Court of Canada is justified. The applicant states “the joint 

trial was a nullity” and implied that the trial court was “improperly constituted” without a 

solid legal foundation. The applicant asserts that the application of the procedural proviso 

in this case is “inconsistent with the text and purpose of the proviso”, and it is “the most 

recent example of the inconsistent interpretation of s. 686(1)(b)(iv) between and within 

provincial appellate courts since the proviso’s enactment in 1985.” The applicant then 

describes at great length seemingly every application of the proviso from across the 

country, no matter how unrelated and inapplicable to the basic circumstances of this case, 

to establish the “public importance of establishing a framework to define the 

circumstances in which s. 686(1)(b)(iv) cannot apply…” 
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21. It is respectfully submitted that the applicant has expanded the scope of the inquiry in his 

application for leave to appeal to such an extent because the circumstances of the present 

case and the decision from which an appeal is being sought are not of sufficient public or 

legal significance to justify an appeal in this Court. 

Reconsideration of Clunas 

22. Should leave to appeal be granted in this case, the respondent would argue that this Court 

should reconsider one aspect of its decision in Clunas. The issue would naturally and 

inevitably arise from the consideration of the appeal proposed by the applicant. 

23. The second issue Chief Justice Lamer addressed in Clunas was “Does a court have 

jurisdiction to try two separate informations in a single trial?” On this issue, after 

explaining why he rejected the reasoning in the Court’s earlier decisions in Phillips, 

Chief Justice Lamer concluded (at pp. 610-611): 

To conclude this portion of the judgment, I would say that when joinder of 
offences, or of accuseds for that matter, is being considered, the court should seek 
the consent of both the accused and the prosecution.  If consent is withheld, the 
reasons should be explored.  Whether the accused consents or not, joinder should 
only occur when, in the opinion of the court, it is in the interests of justice and the 
offences or accuseds could initially have been jointly charged. 

  
I would adopt the American federal Rules of Criminal Procedure 

formulation, which is as follows: 
  

The court may order two or more indictments or informations or 
both to be tried together if the offenses, and the defendants if there is 
more than one, could have been joined in a single indictment or 
information.  The procedure shall be the same as if the prosecution were 
under such single indictment or information. 

  
  [Emphasis added.] 
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24. It is only the words emphasized above that specifically prevent the joint trial of summary 

conviction criminal offences and provincial offences, even on consent. As Justice Watt 

described in the present case: 

[54] In this case, the appellant consented to the joint trial of the two informations. 
It was manifestly in the interests of justice that the allegations, all of which arose 
out of the same series of events, be tried at the same time. But the sticking point is 
the requirement that “the offences…could initially have been jointly charged”: 
Clunas, at p. 610. 

 
25. Criminal offences and provincial offences cannot be charged on the same information. It 

is also correct that no statutory provisions expressly allow for a concurrent trial of 

summary conviction criminal offences and provincial offences. However there are no 

statutory provisions that prohibit it. The respondent submits that there is no evidence 

properly understood of a parliamentary or legislative intent that summary conviction 

criminal proceedings and provincial offences proceedings should be kept separate. On the 

contrary, the fact that a provincial court judge sitting in the Ontario Court of Justice has 

explicit jurisdiction to deal with both, supports the opposite inference.  

26. While Justice Watt also held (at paras. 60-61) that the reasoning in R. v. S.J.L., 2009 SCC 

14, was an additional roadblock, this Court could clarify and restrict the application of 

S.J.L. to the separation required between the youth and adult criminal justice systems. A 

cornerstone of the reasons in S.J.L. was the explicit language in the Youth Criminal 

Justice Act indicating that  “the criminal justice system for young persons must be 

separate from that of adults, …” (s. 3(1)(b)). There is no similar statutory provision with 

respect to the criminal or provincial offences justice systems. 
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27. While the considerations that Chief Justice Lamer adopted in Clunas clearly included the 

precondition that offences or accuseds could initially have been jointly charged for there 

to be a joint trial of separate informations, nowhere else in his reasons does he explain the 

purpose or necessity of this. It is important to note that Clunas is also devoid of any 

comment about the affect this precondition has on a possible joint trial between criminal 

and provincial offences. This was prima facie an issue that was not considered. 

28. It is also worth noting that the reference to and quote from the American federal Rules of 

Criminal Procedure is taken directly from the Law Reform Commission’s Working 

Paper 55, in which the LRC also indicated: “In addition to the foregoing, we would 

favour joinder of offences or accused in any situation where the accused consents to such 

a procedure and the court concurs.” 8 

29. Should this Court reconsider this aspect of its decision in Clunas, and allow the joint trial 

of summary conviction criminal offences with provincial offences, the application of the 

procedural proviso would become moot. 

30. As Justice Watt indicated in this case, it would be manifestly in the interests of justice to 

allow an accused to consent to a joint trial of his summary conviction criminal charges 

and his provincial offences charges that arose out of the same series of events, if the trial 

court concurs. It is not just a matter of judicial economy; it is also a matter of improving 

access to justice.  

 

                                                           
8 Tab 3: Law Reform Commission of Canada, Working Paper 55, 1987, at p. 39 
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PART IV – COSTS 

31. The respondent does not seek costs. 

PART V – ORDER REQUESTED 

32. The respondent requests that the application for leave to appeal be dismissed. 

33. In the alternative, the respondent submits that if leave to appeal is granted the questions 

on this appeal be stated: 

a. Can a trial of a summary conviction criminal offence be held concurrently on consent 

with a provincial offence? 

b. If not, should the curative proviso in paragraph 686(1)(b)(iv) of the Criminal Code  

apply where a trial court has tried a summary conviction criminal offence 

concurrently with a provincial offence? 

ALL OF WHICH is respectfully submitted this 26th day of September, 2016. 

 

     ______________________________ 
     Christopher Chorney  
     Counsel for the Respondent 
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PART VII – RELEVANT STATUTORY PROVISIONS 

 

no additional provisions required by the respondent 
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