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PART I - OVERVIEW AND STATEMENT OF FACTS 

1. This case raises issues of national and international importance regarding the application 

of the test for jurisdiction in circumstances not yet addressed by this Court and left open in the 

2012 trilogy of Van Breda, Breeden and Banro.
1
 First, this Court must determine, in the context 

of a multi-jurisdictional defamation action, whether minimal publication of allegedly defamatory 

material solely on the internet properly gives rise to a presumption of jurisdiction, and how, if 

ever, that presumption can be rebutted. Second, this Court’s guidance is required as to the 

appropriate level of scrutiny to be applied in a forum non conveniens analysis, so as to “temper” 

the consequences of a strict test for assuming jurisdiction, an issue on which the Ontario Court of 

Appeal was divided. Third, this case raises the question explicitly left “for another day” in 

Banro, as to whether, in cases of defamation, the law of “most substantial harm”, rather than the 

traditional law of lex loci delicti, should apply to determine choice of law. Resolution of these 

issues - which have serious implications for freedom of expression and “libel chill” - is necessary 

to prevent unfairness to defendants in internet libel cases, over whom jurisdiction, as determined 

by the courts below, will be unlimited, automatic and irrebuttable, even when the subject matter 

of the litigation has little or nothing to do with the jurisdiction and the defendants are unable to 

defend themselves there.  

A. Overview 

2. In 2011, Israel’s oldest daily newspaper, Haaretz, published a column about the 

management of Israel’s most popular soccer team, Maccabi Tel Aviv, by its owner, a Canadian 

businessman named Mitchell Goldhar (the “Article”). Goldhar divides his time between his 

residences in Canada and Israel. He is a celebrity in Israel by virtue of his ownership of the team.  

Goldhar disliked the Article, which described his involvement in team management and his 

relationship with players, coaches and trainers.  

3. The Article, researched, written and edited in Israel, was read by tens of thousands of 

people there, where Haaretz has a weekday daily print circulation of over 70,000, and where it 

                                                

1
 Club Resorts Ltd v Van Breda, 2012 SCC 17, [2012] 1 SCR 572 [Van Breda], BA Tab 3; Éditions Écosociété Inc v 

Banro, 2012 SCC 18, [2012] 1 SCR 636 [Banro], BA Tab 6; Breeden v Black, 2012 SCC 19, [2012] 1 SCR 666 

[Breeden], BA Tab 1. 



- 2 - 

 

22989412.4 

operates Hebrew and English websites. Haaretz does not send any copies of its paper to Canada, 

nor does it have any subscribers or business presence in Canada. Not surprisingly, the 

overwhelming majority of people who read the column (in Hebrew, in English, in print and 

online) did so in Israel, where Goldhar and Maccabi Tel Aviv are matters of public interest. On 

the motion, Haaretz led evidence that it would call 22 witnesses at trial, almost all of whom are 

in Israel, none of whom are in Canada, and many of whom will not testify voluntarily and cannot 

be compelled to come to Canada. 

4. The plaintiff did not adduce any evidence of his reputation in Canada, nor any evidence 

of harm to his reputation in Canada, and identified no witnesses he would call, in Canada or 

Israel, at trial. The plaintiff’s only evidence of publication in Ontario was that a handful of 

employees in his office had read the article online as a result of receiving a “Google Alert” 

notification. None of them thought any less of Goldhar as a result.   

5. Yet, despite the overwhelming connection to Israel, the defendants’ motion to stay the 

action for lack of jurisdiction and forum non conveniens was dismissed by the Ontario Superior 

Court. Justice Faieta held that jurisdiction was presumed because the Article had been 

downloaded in Canada, and that this presumption could not be rebutted by showing only 

minimal publication and an absence of harm to the plaintiff’s reputation in Ontario. Faieta J. then 

applied a deficient forum non conveniens analysis, infected by serious legal errors, to conclude 

that Israel was not clearly the more appropriate forum. This conclusion was improperly and 

heavily influenced by the plaintiff’s “late breaking” and “on the fly” undertakings, including 

offers, made through counsel in oral submissions on the motion, to pay some of the travel 

expenses of Israeli witnesses and to not seek damages outside Ontario in the action. By accepting 

these so-called undertakings as factors favouring a trial in Canada, the motion judge effectively 

permitted the plaintiff to buy passage to a forum at the expense of Haaretz’s ability to have a fair 

trial, in which it cannot compel the attendance of witnesses necessary to its defence. Despite 

noting the motion judge’s serious legal errors, and ignoring this unfairness to Haaretz, two 

Justices of the Court of Appeal (Simmons and Cronk JJ.A.) deferred to the motion judge’s 

application of forum non conveniens and agreed that the action could proceed in Ontario.   
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6.   Pepall J.A. dissented.  With respect to jurisdiction simpliciter, Justice Pepall held that, 

“but for” this Court’s decisions in Banro and Breeden, she would have found the lack of 

connection between the subject matter of the action and Ontario to be sufficient to rebut the 

presumption of jurisdiction. She went on to find, however, that “given the ease with which 

jurisdiction simpliciter may be established in a defamation case… a motion judge must conduct a 

robust and carefully scrutinized review of the issue of forum non conveniens.”
2
 Conducting such 

a review, in which she considered the impact of the motion judge’s material legal errors and 

refused to blindly rely on the plaintiff’s “undertakings” to control the analysis, Pepall J.A. would 

have stayed the Ontario action. 

7. The competing decisions in the Court of Appeal raise issues of national and international 

importance. In particular, this Court must clarify how the framework for accepting jurisdiction 

simpliciter should be applied in cases where the defamation claim arises solely from the internet 

- an issue not addressed in Banro or Breeden:  

(a) should the tort of defamation be considered “committed in the jurisdiction”, so 

that jurisdiction is presumed, simply because a small number of people download 

material in Canada; and,  

(b) how, if ever, can the presumption of jurisdiction be rebutted in cases of internet 

defamation.  In particular, what is required to rebut the presumption in internet libel cases 

- which are inherently multi-jurisdictional - where only a “minor element of the tort” may 

have occurred in the jurisdiction, and/or where the presumptive connecting factor does 

not “point to any real relationship between the subject matter of the litigation and the 

forum or points only to a weak relationship between them”?
3
  

8. This case also raises two important issues relating to the forum non conveniens analysis 

specifically left open by the 2012 decisions: 

(a) given the ease with which jurisdiction simpliciter may be presumed in defamation 

cases (and particularly internet defamation), how and with what level of rigour, must a 

forum non conveniens analysis (if necessary) be applied, in order to “temper” the 

consequences of such rigid jurisdiction rules to ensure a fair and efficient outcome for the 

parties; and 

                                                

2
  Goldhar v Haaretz.com et al, 2016 ONCA 515 at paras 132, 137, 193, Pepall JA, dissenting [CA Dissent], Book 

of Authorities (“BA”) Tab 8. 
3
 Van Breda, supra note 1 at paras 95, 96, 98, BA Tab 3. 
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(b) whether the application of the lex loci delicti principle in multi-jurisdictional torts 

must give way in cases of defamation, including internet defamation, to the principle that 

the applicable law is that of the place of most substantial harm, an issue left “for another 

day” by this Court and squarely raised in this case.
4
 

9. Resolving these issues in transnational libel and internet defamation cases raise special 

challenges which have significant implications for freedom of expression and comity.
5
 The 

ability of Canadian courts to assume jurisdiction over cases of internet defamation where the 

subject matter of the litigation has only a fleeting connection to the forum and where the 

defendants have no connection to the forum and are unable to defend themselves as a result, 

chills freedom of expression and threatens the “principles of comity, order and fairness” – the 

very values underlying the test for jurisdiction.
6
 In particular, because principles of comity and 

reciprocity would require Canadian courts to recognize the jurisdiction of courts in other 

countries over Canadian defendants in similarly tenuous situations, Canadian media may be 

exposed to law suits in an unlimited number of jurisdictions, and Canadian-based speech may 

become subject to laws less friendly to free expression,
7
 creating “libel chill”.

8
 As this case 

shows, such a test is also vulnerable to manipulation by wealthy litigants who can purchase 

forums of their choosing, to the detriment of defendants who, as in this case, are unable to defend 

themselves there. In this regard, Canada’s laws unreasonably favour libel tourism and are out of 

step with the approaches adopted in England and the United States.
9
 

                                                

4
 Banro, supra note 1 at paras 56, 62, BA Tab 6: “In this case, nothing turns on the question of whether lex loci 

delicti ought to be abandoned as the choice of law rule in multijurisdictional defamation cases. For this reason, I 

believe it prudent to leave this issue for another day.” And CA Dissent, supra note 2 at paras 166-186, BA Tab 8.  
5
 CA Dissent, supra note 2 at paras 113, 179, BA Tab 8.  

6
 Van Breda, supra note 1 at para 92, BA Tab 3. 

7
 The “relationship between the subject matter of the litigation and the forum” should be such that “one would 

generally expect Canadian courts to recognize and enforce a foreign judgment on the basis of the presumptive 

connecting factor in question”: Van Breda, supra note 1 at paras 74, 92, BA Tab 3. And, “the goal of modern 

conflicts systems rests on the principle of comity, which, although a flexible concept, calls for the promotion of 

order and fairness, an attitude of respect and deference to other states, and a degree of stability and predictability in 

order to facilitate reciprocity…”: Chevron Corp v Yaiguaje, 2015 SCC 42 at para 52, [2015] 3 SCR 69 [Chevron], 

BA Tab 2.  
8
 This Court has specifically addressed the concern of libel chill in WIC Radio, where Binnie J, writing for the 

majority, wrote: “…chilling debate on matters of legitimate public interest raises issues of inappropriate censorship 

and self-censorship”: WIC Radio Ltd v Simpson, 2008 SCC 40 at para 15, [2008] 2 SCR 420, BA Tab 18.   
9
 Defamation Act, 2013 (UK), c 26, s 9. And see, e.g., Young v New Haven Advocate, 315 F 3d 256 (4

th
 cir, 2002) 

[Young], BA Tab 19; Israel v Dayan-Orbach (2015), 28 NYS3d 648 (NY Sup Ct) [Israel], BA Tab 10; SPCA of 

Upstate NY, Inc v American Working Collie Assn (2012), 18 NY3d 400 (NY CA) [SPCA], BA Tab 15. 
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B. Statement of Facts 

i. The parties are connected to Israel, not Ontario 

10. Haaretz is Israel’s oldest daily newspaper, founded in 1918, and is often described as the 

“newspaper of record”. None of its weekday daily print circulation of approximately 71,000 - 

most of which is in Hebrew and almost all of which is entirely in Israel - is distributed to Canada. 

Haaretz does not do any business in Canada, has no employees or bureau in Canada and does not 

engage in any marketing activities in or targeted at Canada. Similarly, the two individual 

defendants (former Haaretz employees), live and work in Israel and have no connection to 

Canada.
10

  

11. The plaintiff, Goldhar, is a billionaire who, in addition to owning Maccabi Tel Aviv, 

owns and operates shopping malls in Canada. Goldhar maintains residences in Canada as well as 

Israel, where he visits “every couple of months”, traveling on his private jet.
11

 Goldhar is a 

celebrity in Israel due to his ownership of Maccabi Tel Aviv - the most popular team in Israel’s 

most popular sport. Articles on Maccabi Tel Aviv often include reference to, or feature, 

Goldhar.
12

 In contrast, the plaintiff did not present any evidence of his reputation in Ontario or 

Canada, and there is no evidence that the plaintiff’s business or personal life has been the subject 

of any news stories or public attention in Canada.  

ii. The Article is about the plaintiff’s management of Maccabi Tel Aviv in Israel 

12. The Article, researched, written and edited in Israel, examines Goldhar’s management of 

Maccabi Tel Aviv, based on interviews with people close to the team, in Israel. While the Article 

contains a passing reference to the fact that Goldhar’s “management model was imported 

directly from his main business interest” in Canada,
13

 the Article actually says nothing about that 

                                                

10
 Goldhar v Haaretz.com et al, 2016 ONCA 515 at paras 11, 16, 17, 31 [CA Majority], BA Tab 8; CA Dissent, 

supra note 2 at paras 114, 116, 119, BA Tab 8;  Goldhar v Haaretz.com et al, 2015 ONSC 11298, Reasons for 

Judgment of Faieta J at para 2 [Motion Decision], BA Tab 7; Affidavit of Lior Kodner (“Kodner Affidavit”) at paras 

16, 18, 31-32, Tab 4A of the Application Record (“AR”); Kodner, cross-examination at p 58, line 8–p 59, line 4, AR 

Tab 4B.  
11

 CA Dissent, supra note 2 at para 116, BA Tab 8.   
12

 Ibid at paras 115-116, 184, BA Tab 8. Consistent with his celebrity status, Goldhar has been in the Israeli media. 
13

 CA Majority, supra note 10 at paras 38-41, BA Tab 8. 
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business or management model. As Pepall J.A. stated, the Article is “[a]t its heart… about one of 

the most popular soccer teams in Tel Aviv and how it is being managed by its owner.”
14

  

iii. Substantial publication in Israel and little or no publication in Canada 

13. Very few people looked at, let alone read, the Article in Canada. Two of Goldhar’s 

employees in Ontario said they read the Article after it came to their attention as a result of a 

“Google Alert” tracking references on the internet to “Goldhar”, and not because of any broader 

publication. They suggested that the Article was mentioned around the office, but they also said 

that none of those who read it thought less of Goldhar as a result.
15

   

14. Evidence from Haaretz showed the very limited interest in the Article in Canada.  During 

the 8-month period following the posting of the column online, there were just over 200 

“unique” visits (i.e. visits from different IP addresses on different days lasting more than one 

second) to the online English Article originating in Canada, only 79 of which occurred the day 

the Article was published.
16

 The actual number of people in Canada who viewed, let alone read, 

the Article online is likely even less than the number of unique visits would suggest.
17

 

Considered in context of the more than 200,000 daily website hits (in addition to the hard copy 

circulation), the unique visits originating from Canada to the online Article were properly 

described as being like a “piece of sand on the beach”.
18

   

iv. Most of the witnesses are in Israel and cannot be compelled to testify in Canada 

15. Haaretz identified 22 potential witnesses, 18 of whom live in Israel, and none of whom 

are in Canada. Goldhar, in contrast, did not identify any witnesses in Ontario, Canada or 

                                                

14
 CA Dissent, supra note 2 at para 11, BA Tab 8.  

15
 Ibid at paras 121-122, BA Tab 8.  

16
 In the 277 days between its posting on November 29, 2011 and August 31, 2012, there were between 208 and 216 

unique visits to the English version of the Article: see Motion Decision, supra note 10 at para 12, BA Tab 7. It is not 

known how much longer than one second any of the views lasted. There were only 19 unique visits to the online 

Hebrew Article originating in Canada during that time: Kodner Affidavit, paras 16, 18, 31-32, AR Tab 4A; Kodner 

cross-examination, p 43, line 5–p 47, line 18, AR Tab 4B. 
17

 The same people can view the Article on different days and/or from different IP addresses. For example, one 

viewer who views the Article on two different days or from two IP addresses on the same day, would be two views. 

It is unknown how many times Goldhar employees, Goldhar himself and his counsel, accessed the article from 

Canada during this time period: see Motion Decision, supra note 10 at para 12, BA Tab 7. 
18

 Kodner Affidavit at paras 16, 18, 31-32, AR Tab 4A; Kodner, cross-examination at p 58, line 8–p 59, line 4, AR 

Tab 4B.   



- 7 - 

 

22989412.4 

elsewhere, who he might call at trial. Goldhar was, as Pepall J.A. said, “scoreless”.
19

 This is not 

surprising, given that defamation trials focus on the defendants’ conduct (in Israel) and the truth 

of the facts in and underlying the Article, all of which relate to Goldhar’s management of 

Maccabi Tel Aviv in Israel.
20

   

16. Many of the potential witnesses identified by Haaretz are employees of Maccabi Tel 

Aviv or Goldhar, or are connected with him, and the uncontradicted evidence is that many of 

them - at least eight - will not testify voluntarily and so must be compelled to attend as witnesses 

at trial.
21

 And, contrary to the motion judge’s finding, as even the majority of the Court of 

Appeal conceded, those witnesses cannot be compelled to attend at a trial in Ontario. Although 

the motion judge relied on a suggestion made by Goldhar’s counsel in oral argument that 

uncooperative witnesses in Israel could be compelled to testify in Ontario through “letters 

rogatory”, this is, as the Court of Appeal held, wrong. Such letters cannot be used to compel the 

attendance of unwilling Israeli witnesses in Ontario - they “can only be used to compel a foreign 

witness to submit to an examination in the witness’s own jurisdiction”.
22

 

17. Nevertheless, the majority of the Court of Appeal relied solely on the plaintiff’s 

submission, made through counsel in oral argument, regarding the availability of 

videoconferencing,
23

 to conclude - without any authority (including authority in Israeli law) or 

evidence - that videoconferencing, in combination with letters of request, could be used to 

compel the evidence of uncooperative Israeli witnesses in Canada.
24

 In an extraordinary leap, the 

majority criticized Haaretz for not presenting evidence to rebut the plaintiff’s “submissions” 

regarding letters rogatory and videoconferencing, and held that “in the absence of evidence or 

                                                

19
 CA Dissent, supra note 2 at paras 153-155, BA Tab 8.   

20
 The focus of defamation trials is on the defences raised, such as responsible journalism, truth and fair comment. 

See, e.g., Grant v Torstar Corp, 2009 SCC 61 at paras 28-30, [2009] 3 SCR 640, BA Tab 9. 
21

 CA Majority, supra note 2 at para 63, BA Tab 8; CA Dissent, supra note 10 at para 147, BA Tab 8. 
22

 Motion Decision, supra note 10 at para 42, BA Tab 7; CA Majority, supra note 10 at para 62, BA Tab 8.  
23

 Ibid, Motion Decision at para 44, BA Tab 7.  
24

 CA Majority, supra note 10 at paras 69-71, BA Tab 8. The majority of the Court of Appeal went on to conclude 

that the motion judge “was entitled to accept that reluctant foreign witnesses could be compelled to provide evidence 

in Israel” through combined use of letters of request and videoconferencing, despite the fact that, as Justice Pepall 

pointed out, the motion judge made no such conclusion, and there was no evidence to support such a conclusion: CA 

Majority at paras 69-71, BA Tab 8; CA Dissent, supra note 2 at paras 145 -156, 191, BA Tab 8.  
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adverse judicial commentary, the use of technology and interpreters cannot be viewed as 

undermining the fairness of a civil trial”.
25

 Not only is this reasoning flawed because, as Pepall 

JA pointed out, one calls evidence to rebut evidence, not to rebut submissions made in 

argument,
26

 but it also ignores the inefficiency of such a process, and, moreover, the unfairness 

that Haaretz will suffer if it is forced to proceed in Canada, where it is unable to compel the 

attendance of numerous witnesses – something it can do at a trial in Israel.      

v. Goldhar’s so-called undertakings are attempts to purchase a forum 

18. At the hearing of the motion, and again before the Court of Appeal, Goldhar’s counsel 

made additional representations, which were improperly and unfairly relied on in the forum non 

conveniens analysis as rebutting Haaretz’s evidence in favour of a trial in Israel.   

19. First, counsel said that Goldhar would undertake to “fund the travel accommodation costs 

of these foreign witnesses in accordance with the rates provided in the Rules”.
27

 Without any 

regard to the implications for forum shopping or the inadequacy of the tariffs provided for in the 

Rules, as discussed by Pepall J.A. in her dissenting opinion,
28

 this undertaking was accepted by 

the motion judge and majority of the Court of Appeal as essentially nullifying Haaretz’s 

evidence of the unfair expense it would suffer if forced to have a trial thousands of miles away 

from Tel Aviv.
29

 It also completely ignored the fact that this “unique solution” proposed by 

Goldhar, gives wealthy plaintiffs an unfair - and discriminatory - advantage over ordinary 

plaintiffs, by allowing them to purchase a forum in which many of the witnesses necessary for 

the defendants’ case cannot be compelled to testify. 

20. Second, in relation to the choice of law factor in the forum non conveniens analysis 

(discussed in detail at paragraphs 40-46 below), through counsel, Goldhar undertook “not to seek 

at the trial of this action to recover damages for reputational harm in Israel or anywhere else 

                                                

25
 CA Majority, supra note 10 at para 71, BA Tab 8. 

26
 CA Dissent, supra note 2 at para 149, BA Tab 8. Goldhar had ample opportunity to raise these proposed 

“solutions” prior to the motion. Haaretz’s expert on Israeli law, Dr. Tamar Gidron, see Motion Decision, supra note 

10 at para 52, BA Tab 6, was not cross-examined by Goldhar on the issue, nor did Goldhar produce any evidence on 

either videoconferencing or letters rogatory. Yet, his counsel only suggested them in oral argument.  
27

 Motion Decision, supra note 10 at para 44, BA Tab 7. 
28

 CA Dissent, supra note 2 at paras 150-152, BA Tab 8.   
29

 Motion Decision, supra note 10 at para 44, BA Tab 7; CA Majority, supra note 10 at paras 72, 74, BA Tab 8. 
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outside of Canada.”
30

 Despite the absence of evidence of any reputational harm in Canada, and 

the overwhelming evidence of his reputation in Israel where damage, if any, would clearly have 

occurred, the motion judge unquestioningly relied on Goldhar’s undertaking as a “very 

significant factor” to conclude that “the most substantial harm to the plaintiff’s reputation is in 

Ontario”, and therefore Ontario law would apply.
31

 Justice Pepall, dissenting, quite rightly 

disagreed that this “late breaking undertaking” should be permitted to “control the choice of law 

analysis”, as to do so would condone forum shopping.
32

   

21. Finally, with respect to the issue of juridical advantage, in oral argument Goldhar’s 

counsel advised the court that Goldhar intended to serve a jury notice and argued that the lack of 

a jury trial in Israel constituted a loss of juridical advantage to the plaintiff, favouring a trial in 

Ontario.
33

 Although accepted by the motion judge, this was ultimately, and properly, dismissed 

by the Court of Appeal on the basis that a plaintiff cannot claim loss of juridical advantage 

relating to the availability of a jury trial where he has not served a jury notice
34

 - assuming the 

ability to be tried by a jury is a juridical advantage at all.
35

 Nevertheless, the majority was “not 

persuaded that this error was significant to the motion judge’s overall conclusion on forum non 

conveniens” because it was “confident” the motion judge would not have placed too much 

emphasis on this factor.
36

  

                                                

30
 Motion Decision, supra note 10 at para 50, BA Tab 7. The Statement of Claim claims damages everywhere: 

Israel, Canada, the United States and “elsewhere”: at para 12.  It does not, however, claim special damages or loss of 

income relating to Goldhar’s business in Ontario. See also CA Dissent, supra note 2 at para 158, BA Tab 8. 
31

 Motion Decision, supra note 10 at para 50, BA Tab 7; CA Dissent, supra note 2 at para 159, BA Tab 8. As this 

Court has specifically left open the issue of choice of law rules for multi-jurisdictional defamation, Justice Faieta 

conducted a lex loci delicti analysis and considered the “most substantial harm” test: Motion Decision at para 47, 

BA Tab 7.   
32

 As Pepall J.A. rightly pointed out, unlike Conrad Black’s undertaking in Breeden, Goldhar’s undertaking does not 

preclude him from commencing legal proceedings in other jurisdictions, potentially leading to multiplicity of 

actions: CA Dissent, supra note 2 at paras 161-165, 191, BA Tab 8.  
33

 Motion Decision, supra note 10 at para 55, BA Tab 7; CA Majority, supra note 10 at para 92, BA Tab 8. 
34

 CA Majority, supra note 10 at paras 90, 92-94, BA Tab 8; CA Dissent, supra note 2 at para 189, BA Tab 8. 
35

 The suggestion that Goldhar will only obtain a fair result from an Ontario jury is to suggest that the quality of 

justice in Israel – or any other modern democracy that does not have civil jury trials, such as the United Kingdom or 

Quebec – is inferior. Such an assertion must be supported by “positive and cogent evidence” and not “tenuous 

innuendoes”: Westec Aerospace Inc v Raytheon Aircraft Co, 1999 BCCA 243 at paras 51-52, aff’d 2001 SCC 26, 

BA at Tab 17. This is also inconsistent with the concept of comity which animates contemporary Canadian 

jurisprudence on this area: Chevron, supra note 7 at para 32, BA Tab 2. 
36

 CA Majority, supra note 10 at para 100, BA Tab 8. 
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PART II - QUESTIONS IN ISSUE 

22. This case raises the following issues of public importance: 

(a) What are the limits, if any, to a Court assuming jurisdiction over an alleged libel 

on the internet simply because it is downloaded by somebody in Canada. Further, under 

what circumstances, if any, can the presumption of jurisdiction be rebutted in cases of 

internet defamation? 

(b) How should the principle of forum non conveniens apply to internet libel, in order 

to “temper the consequences of a strict application of the rules governing the assumption 

of jurisdiction” and have proper regard for the impact of these rules on freedom of 

expression?  In addition, should the place of “most substantial harm” rather than lex loci 

delicti apply to determine the applicable law in defamation actions?  

PART III - STATEMENT OF ARGUMENT 

A. Issue #1: Limits on assuming jurisdiction over alleged internet libel  

23. This is not a case like Breeden, in which this Court held that jurisdiction was “easily 

resolved” because defamatory statements posted on a website in New York were, to no one’s 

surprise, republished by three major newspapers in Ontario.
37

 Nor is this a case like Banro, 

which did not involve the internet at all, but rather Quebec-based defendants who specifically 

and actively distributed its book to libraries and book stores in Ontario, where the plaintiff’s 

business, which was criticized in the book, was located.
38

  

24. The motion judge’s decision, upheld by the majority of the Court of Appeal, assuming 

jurisdiction over an action with such tenuous connections to Canada is unprecedented and 

inconsistent with this Court’s attempt to develop “a just and fair approach” to resolving 

jurisdictional disputes.
39

 Justice Pepall’s dissenting opinion highlights concerns regarding the 

                                                

37
 Breeden, supra note 1 at para 20, BA Tab 1. As Lebel J. stated: “In my view, the republication in the three 

newspapers of statements contained in press releases issued by the appellants clearly falls within the scope of [the 

republication] rule. In the circumstances, the appellants have not displaced the presumption of jurisdiction that 

results from this connecting factor.”: Breeden at para 20, BA Tab 1. 
38

 Banro, supra note 1 at paras 6-7, BA Tab 6. There was evidence that 2% of the books were distributed in Ontario, 

including distribution to book stores and libraries.  
39

 Van Breda, supra note 1 at para 73, BA Tab 3, referring to La Forest J.’s decision in Morguard Investments Ltd v 

De Savoye, [1990] 3 SCR 1077 [Morguard], BA Tab 11. In developing this framework, the Court recognized that 

the challenge in designing and implementing a conflict of laws system was the potential conflict between fairness 

and the need for certainty, security and predictability: Van Breda at para 73, BA Tab 3.  
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ease with which courts may find jurisdiction simpliciter, and the virtual impossibility of rebutting 

that presumption, “supposedly an important check on jurisdiction”, in cases of internet 

defamation.
40

 These concerns demonstrate the need for this Court to set out the limits, if any, on 

presuming jurisdiction in such cases, as well as the circumstances in which a defendant can rebut 

that presumption.
41

   

i. Commission of the tort as a presumptive connecting factor 

25. In Van Breda, this Court confirmed that jurisdiction is based on a “real and substantial 

connection” test “to ensure that claims are not prosecuted in a jurisdiction that has little or no 

connection with either the transactions or the parties.”
42

 To bring consistency to the test, the 

Court recognized some “presumptive connecting factors” which “generally point to a 

relationship between the subject matter of the litigation and the forum such that it would be 

reasonable to expect that the defendant would be called to answer legal proceedings in that 

forum.”
43

 One of the presumptive factors is when the tort is committed in the jurisdiction.
44

 

26. However, in Canada, because “a single instance of publication is sufficient for the tort [of 

defamation] to crystallize”, the threshold for establishing jurisdiction in such cases is very low.
45

 

And in cases of defamation on the internet, where publication occurs when the material is 

downloaded (i.e., viewed on the internet for more than one second), the commission of the tort of 

defamation is “virtually automatic”.
46

 Moreover, because the place of publication of internet 

defamation can, effectively, be everywhere, it does not provide a basis for presuming a “real and 

substantial” relationship between the subject matter of the litigation and a particular forum.   

                                                

40
 CA Dissent, supra note 2 at para 130, BA Tab 8. See also David Paulson, “Canada Update: A New Framework 

for Determining Jurisdiction, the Application of the Doctrine of Forum Non Conveniens and Limitations of the 

Solicitor-Client Privilege” (2012) 18 Law & Bus Rev Am 411, BA Tab 25; Tanya J. Monestier, “(Still) A ‘Real and 

Substantial’ Mess: The Law of Jurisdiction in Canada” (2013) 36 Fordham Int’l LJ 396, BA Tab 24. 
41

 CA Dissent, supra note 2 at para 131, BA Tab 8. 
42

 Van Breda, supra note 1 at para. 26, BA Tab 3. 
43

 Ibid at para. 92, emphasis added, BA Tab 3. “The plaintiff must establish that one or more of the listed factors 

exists. If the plaintiff succeeds in establishing this, the court might presume, absent indications to the contrary, that 

the claim is properly before it…”: Van Breda at para 80, BA Tab 3.  
44

 Ibid at paras 57-64, 86, 90, BA Tab 3; Morguard, supra note 39 at 1103, 1108, BA Tab 12; Tolofson v Jensen, 

[1994] 3 SCR 1022 [Tolofson], BA Tab 16; Breeden, supra note 1 at paras 19-20, BA Tab 1. 
45

 Banro, supra note 1 at para 55, BA Tab 6. 
46

 CA Dissent, supra note 2 at para 127, BA Tab 7. 
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27. As this Court pointed out in Van Breda in explaining why advertising by a defendant in 

Ontario is insufficient to establish a connecting factor:  

Advertising is often international, if not global. It is ubiquitous, crossing borders with 

ease. It does not, on its own, establish a connection between the claim and the forum.  If 

advertising sufficed to create a connection with a forum, commercial organizations of a 

certain size could be sued in courts everywhere and anywhere in the world. The courts of 

a victim’s place of residence would possess an almost universal jurisdiction over diverse 

and vast classes of consumer claims.
47

  

28. Concerns about the application of traditional publication rules to internet content are not 

new. In Crookes v. Newton, this Court warned that “[s]trict application of the publication rule in 

these circumstances would be like trying to fit a square archaic peg into the hexagonal hole of 

modernity”,
48

 and that doing so would seriously restrict the flow of information and, as a result, 

freedom of expression.
49

  

29. Other countries have also grappled with this issue, and to the extent Canadian law 

assumes jurisdiction solely on the basis of (even minimal) publication, it is out of step and 

inconsistent with laws in similar legal systems. For example, in the United Kingdom, the ease 

with which jurisdiction could be found in cases of defamation (including internet defamation) 

promoted “libel tourism”. This provoked legislative action to restrict jurisdiction of English 

courts over defamation cases for which, “of all the places in which the statement complained of 

has been published, England and Wales is clearly the most appropriate place in which to bring an 

action in respect of the statement.”
50

 Similarly, in the United States, there are specific carve-outs 

to exercising “long-arm jurisdiction” over defamation cases, so as to prevent “disproportionate 

restrictions on freedom of expression”,
51

 and U.S. courts have repeatedly held that placing 

                                                

47
 Van Breda, supra note 1 at para 114, BA Tab 3. 

48
 2011 SCC 47, [2011] 3 SCR 269 [Crookes] at para 36, BA Tab 4.  

49
 Ibid at para 36, BA Tab 4.   

50
 Defamation Act, supra note 9, s 9.  In the words of Deputy Prime Minister Clegg, English libel law has become “a 

legal farce where people and corporations with money can impose silence on others at will”: quoted in Andrew 

Klein, “Some Thoughts on Libel Tourism” (2011) 38:2 Pepp LR 375 at 385, BA Tab 22. Mr. Clegg described the 

English libel system as “a farce and an international embarrassment”: Jill Lawless, “Clegg pledges to change British 

libel law he calls an ‘embarrassment’”, The Toronto Star (7 January 2011) online: The Toronto Star 

<http://www.thestar.com/news/world/2011/01/07/clegg_pledges_to_change_british_libel_law_he_calls_an_embarra

ssment.html>, BA Tab 23. 
51

 See, e.g., Den Hollander v Shepherd, 2016 NY Slip Op 30042(U) (NY Sup Ct), appeal dismissed by New York 

Supreme Court Appellate Division (25 Aug 2016), currently under appeal [Hollander], at 5-6, BA Tab 5; Israel, 
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defamatory content on the internet, where it is generally accessible to the public and not targeted 

at the state in question, does not give rise to jurisdiction in that state.
52

 As the New York 

Supreme Court held in Israel v. Dayan-Orbach, that a report posted online was “viewed by a few 

hundred New Yorkers, is not a basis for conferring jurisdiction over Defendants in New York.”
53

  

30. A presumption of jurisdiction is, therefore, unjustified in cases of internet defamation, 

where the presumptive connecting factor points, at most, to a weak relationship between the 

subject matter of the litigation and the jurisdiction.
54

   

ii. Rebutting the presumption 

31. This Court has held that a presumptive connecting factor, if found, “will not be 

irrebuttable”.
55

 Yet, Justice Pepall’s statement that “but for” this Court’s decisions in Banro and 

Breeden she would have held that the presumption was rebutted, raises the concern that rebutting 

the presumption of jurisdiction in cases of internet defamation is virtually impossible.
56

   

32. This Court has held that the presumption can be rebutted by establishing that “a given 

connection is inappropriate in the circumstances of the case” because “the presumptive 

connecting factor does not point to any real relationship between the subject matter of the 

litigation and the forum or points only to a weak relationship between them,”
57

 such as where 

only a “relatively minor element” of a multi-jurisdictional tort has occurred in the jurisdiction.
58

  

While these principles developed in Van Breda were applied in Banro and Breeden, neither of 

those cases involved solely (or even mainly) internet publication, and in both cases the plaintiffs 

adduced “significant” or “compelling” evidence of reputation in Ontario and, therefore, at least 

                                                                                                                                                       

supra note 9 at 3, BA Tab 10. It has also been acknowledged that “care must be taken to make certain that non-

domiciliaries are not haled into court in a manner that potentially chills free speech”. See: SPCA, supra note 9 at 

405, BA Tab 15.  
52

 Hollander, supra note 51 at 8, BA Tab 5.  See also Young, supra note 9 at10, BA Tab 19. 
53

 Israel, supra note 9 at 4, BA Tab 10.  
54

 Van Breda, supra note 1 at para 97, BA Tab 3. 
55

 Ibid at para 81, BA Tab 3. See also Van Breda at para 95, BA Tab 3. 
56

 CA Dissent, supra note 2 at para 131, BA Tab 8. 
57

 Van Breda, supra note 1 at para 95, BA Tab 3.  
58

 Ibid at paras 96-97 (emphasis added), BA Tab 3. 
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potential reputational harm in that jurisdiction.
59

 As such, this case raises for the first time before 

this Court, the issue of whether a presumption of jurisdiction based solely on online publication 

can be rebutted where: 

(a) online publication - which on its own, does not point to a strong relationship with 

the jurisdiction - is minimal, both objectively and relatively (i.e., when compared to 

another jurisdiction), such that, only a “relatively minor element” of the tort was 

committed in Canada;
60

 and/or 

(b) there is an absence of evidence of reputation, and an absence of evidence of 

reputational harm in the jurisdiction, such that only a minor element of the tort was 

committed in Canada.
61

 In this respect, this Court must also determine, in the context of 

defamation actions where reputation and reputational harm are presumed, the appropriate 

balance between what is required of a plaintiff to support the existence of those elements 

in the chosen jurisdiction,
62

 and what evidence is required of a defendant to rebut them.
63

   

33. The resolution of these issues is important. In particular, because reputation and damages 

are presumed in defamation actions, a plaintiff’s presence in a jurisdiction can overtake the entire 

analysis - as was the case in the courts below.
64

 Effectively, it will never “come as a surprise” (as 

the motion judge and majority of the Court of Appeal said) that a plaintiff will seek to vindicate 

                                                

59
 For example, Banro Corporation, which was based in Ontario, adduced “compelling” evidence regarding its 

reputation, including that its reputation in Ontario is vital to conducting business, attracting investors and 

maintaining good relations with regulators such as the Ontario Securities Commission.”: Banro, supra note 1 at 

paras 10, 38, BA Tab 6.  See also Banro, at para 10, BA Tab 6.  Similarly, in Breeden, supra note 1, the plaintiff, 

Conrad Black, who did not live in Ontario, provided “significant” evidence of his reputation in Ontario: at para 33, 

BA Tab 1.   
60

 As noted in paragraph 23 above, the circumstances of publication in this case are very different than in Banro and 

Breeden.  
61

 The motion judge held that “harm to reputation” was irrelevant to this analysis because it was “not an element of 

the tort of defamation”: Motion Decision, supra note 10 at para 25, BA Tab 7. This is inconsistent with this Court’s 

acknowledgment that in torts like defamation, “sustaining damage completes the commission of the tort and often 

tends to locate the tort in the jurisdiction where the damage is sustained…”: Van Breda, supra note 1 at para 89, BA 

Tab 3. The Majority of the Court of Appeal acknowledged this finding but did not opine on it: CA Majority, supra 

note 10 at paras 29, 43, BA Tab 8.  
62

 Motion Decision, supra note 10 at paras 23-25, BA Tab 7, upheld in CA Majority, supra note 10 at paras 44-45, 

BA Tab 8.  
63

 CA Dissent, supra note 2 at para 122, BA Tab 8. In order to (possibly) rebut the presumption of jurisdiction, a 

defendant must prove a negative, i.e., an absence of harm, where such evidence is within the plaintiff’s knowledge. 

In this case, evidence from witnesses who read the article and did not think less of the plaintiff as a result was 

insufficient to rebut the presumption, or even to shift the onus to the plaintiff to provide some evidence of harm in 

the jurisdiction to establish that it has a “good arguable case” for a Canadian court to assume jurisdiction.  See, e.g., 

Shah v LG Chem Ltd, 2015 ONSC 2628 at paras 63-64, BA Tab 32; Ontario v Rothmans Inc, 2013 ONCA 353 at 

para 54, BA Tab 13.  
64

 Motion Decision, supra note 10 at para 39, BA Tab 7; CA Majority, supra note 10 at paras 42, 86, 104, 110, BA 

Tab 8. 



- 15 - 

 

22989412.4 

his reputation in a jurisdiction where he has a residence or business, even where the plaintiff 

does not adduce any evidence of his or her reputation, harm to that reputation or the importance 

of vindicating his reputation there, because that is automatically presumed to be the case.
65

 This 

is contrary to this Court’s statement in Van Breda, that “[a]bsent other considerations, the 

presence of the plaintiff in the jurisdiction will not create a presumptive relationship between the 

forum and either the subject matter of the litigation or the defendant”.
66

 

34. In short, this Court in Van Breda created rebuttable presumptions. The decisions in this 

case make the presumptions virtually irrebuttable. Leave should be granted to address this issue. 

B. Issue #2: Application of forum non conveniens to internet libel  

35. In Van Breda, Lebel J. warned that courts “must be mindful that jurisdiction may 

sometimes be established on a rather low threshold under the conflicts rules”. As a result, forum 

non conveniens has an important role to play in ensuring fairness to the parties and the efficient 

resolution of the litigation.
67

 As Lebel J. stated, this doctrine “tempers the consequences of a 

strict application of the rules governing the assumption of jurisdiction.”
68

   

36. However, the level of scrutiny required of a forum non conveniens analysis was not 

addressed in any of the 2012 decisions, and there is a clear divide between the majority and the 

dissenting opinions of the Ontario Court of Appeal on this issue, which needs to be resolved by 

this Court. The majority upheld the motion judge’s application of the forum non conveniens 

factors, and afforded his analysis substantial deference despite numerous legal errors. Justice 

Pepall held that a more “robust” and “carefully scrutinized” application of the doctrine is 

required, particularly where the threshold for accepting jurisdiction simpliciter is so low, and the 

                                                

65
 Unlike in this case, as noted by Justice Pepall, Conrad Black did adduce “detailed and extensive” evidence of his 

reputation in Ontario, and “his desire to vindicate it” there: CA Dissent, supra note 2 at para 163, BA Tab 8.  

However, despite the fact that Goldhar did not lead any such evidence, his residence in Ontario was relied on by the 

Court of Appeal in concluding that Haaretz had failed to rebut the presumption of jurisdiction on the basis that this 

was not a case of “libel tourism”: CA Majority, supra note 10 at para 42, BA Tab 8. It was also relied on in the 

context of the “substantial harm” analysis: at para 86, BA Tab 8; it governed the fairness analysis: at para 104, BA 

Tab 8; and it was considered in relation to abuse of process: at para 110, BA Tab 8. 
66

 Van Breda, supra note 1 at para 86, BA Tab 3.  
67

 Ibid note 1 at paras 104, 108-109, BA Tab 3; Breeden, supra note 1 at para 21, BA Tab 1.  The question at this 

stage is “whether the Ontario court should exercise jurisdiction over the actions”: Breeden at para 21, BA Tab 1. 
68

 Van Breda, supra note 1 at para 108, BA Tab 3. 
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right of freedom of expression and the potential for forum shopping are implicated.
69

 Given that 

the motion judge’s analysis was “infected by errors”, she further held that it was not entitled to 

deference.
70

 

i. Need for a robust and careful review 

37. In the absence of a carefully scrutinized review, the forum non conveniens analysis is 

vulnerable to manipulation in ways that are inconsistent with bringing order and fairness to 

disputes between parties, and which favour forum shopping.   

38. The reliance by the motion judge and majority of the Court of Appeal on the plaintiff’s 

“late breaking” and “on the fly” undertakings and representations (as discussed at paragraphs 18-

21 above), illustrate this concern. For example, counsel’s representations that Goldhar would pay 

the cost of Israeli witnesses attending in Ontario in accordance with the tariffs set out in the 

Rules, and his counsel’s unsupported assertion that there were means to compel uncooperative 

Israeli witnesses to testify in Ontario, led the motion judge (upheld by the majority) to conclude 

that comparative convenience and expense to witnesses only “slightly” favoured Israel.
71

 

However, this assessment, as pointed out by Justice Pepall, ignores reality, is unreasonable, and 

wrongly allows a plaintiff “due to his or her financial heft…to buy passage to a forum.”
72

 

Conducting a robust and careful analysis, and rejecting the “late breaking” representations and 

empty undertakings, Justice Pepall concluded this factor actually “overwhelmingly supported a 

trial in Israel”.
73

   

                                                

69
 CA Dissent, supra note 2 at paras 132, 137, BA Tab 8.   

70
 Ibid at paras 137, 193, BA Tab 8. The need for a forum non conveniens review to be careful and robust is 

particularly important given that the application of the doctrine “is an exercise of discretion” and therefore entitled 

to deference: Banro, supra note 1 at para 41, BA Tab 6. This case raises questions about when a motion judge’s 

decision not to exercise jurisdiction based on a forum non conveniens analysis will be subject to review by appellate 

courts. In particular, it is only “entitled to deference from higher courts, absent an error of law or a clear and serious 

error in the determination of relevant facts”: Van Breda, supra note 1 at para 112, BA Tab 3. Yet here, despite the 

Ontario Court of Appeal’s acknowledgement of at least two errors of law, the motion judge’s analysis and 

conclusion were afforded substantial deference and allowed to stand. 
71

 Motion Decision, supra note 10 at para 45, BA Tab 7; CA Majority, supra note 10 at para 74, BA Tab 8. 
72

 CA Dissent, supra note 2 at paras 151-152, BA Tab 8. Pepall J.A. observed that the actual cost of witnesses from 

Israel having to attend in Ontario was much greater than any tariff Goldhar agreed to pay, at para 151, BA Tab 8. 
73

 Ibid at paras 144-156, BA Tab 8.  
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39. Moreover, Goldhar’s undertakings do not address the unfairness to Haaretz of being 

unable to compel the attendance of necessary witnesses at a trial in Canada.
74

 While the Court of 

Appeal held that the motion judge was incorrect to conclude that letters rogatory could be used to 

bring unwilling witnesses to testify in Ontario, the majority nevertheless concluded that the error 

was not significant because, in its view, letters of request could be used in conjunction with 

videoconferencing to obtain this evidence.
75

 This conclusion, arrived at without evidence or 

authority, highlights the low level of scrutiny given to the forum non conveniens analysis by the 

motion judge and two judges of the Court of Appeal.
76

 This issue, which was not addressed in 

the 2012 decisions, cries out for guidance from this Court.  

ii. Choice of law 

40. This Court in Banro specifically left “for another day” the determination of whether the 

“general rule” of lex loci delicti, set out in Tolofson, or the “alternative” test of “most substantial 

harm” should govern the determination of applicable law in cases of multi-jurisdictional 

defamation.
77

 This is that day. This case squarely raises the issue explicitly left open by this 

Court, and also demonstrates the need to clarify whether an undertaking to forego damages in 

other jurisdictions should be permitted to control the “most substantial harm” analysis.  

41. In Tolofson, this Court established lex loci delicti - the law of the place where the tort 

occurred - “as a general principle for determining choice of law for torts.” The rationale for this 

principle is that, for most torts, the injury arising from the commission of the tort is generally felt 

in the same place as is the wrong constituting the tort.
78

 However, in Tolofson, La Forest J. also 

noted that difficulties may arise where “an act occurs in one place but the consequences are 

directly felt elsewhere, when the issue of where the tort takes place itself raises thorny 

                                                

74
 Motion Decision, supra note 10 at para 42, BA Tab 7. 

75
 CA Majority, supra note 10 at paras 69-71, Tab 8; CA Dissent, supra note 2 at paras 148-149, BA Tab 8.     

76
 Curiously, one area in which the motion judge did take a skeptical view in the forum non conveniens analysis, was 

with respect to Haaretz’s proposed witnesses. As discussed above, while the plaintiff did not indicate any proposed 

witnesses, Haaretz presented evidence of 22 potential witnesses who could be called at trial, none of whom were in 

Canada. Given the early stage in litigation, it is not at all surprising that the witness list was not finalized. See, e.g., 

Van Breda, supra note 1 at para 72, BA Tab 3. Yet, somehow, the motion judge concluded that the relevance of 

Haaretz’s witnesses should be “viewed with skepticism”: Motion Decision, supra note 10 at paras 36, 38.  
77

 Banro, supra note 1 at para 62, BA Tab 6. 
78

 See Ibid at para 50, BA Tab 6.  
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issues…[and] where the wrong directly arises out of some transnational or interprovincial 

activity”.
79

 As a result, La Forest J. opined that “[i]t could well be argued…that…the tort of libel 

should be held to take place where its effects are felt”.
80

  

42. As the Court noted in Banro, La Forest J.’s comments “left room for the creation of 

exceptions to the general rule of lex loci delicti for torts such as defamation.”
81

 Although Lebel J. 

held that he “need not decide the question”,
82

 he noted that a possible alternative to the lex loci 

delicti in defamation cases, which had “gained some significant support” and had been adopted 

in Australia, was “the place of most substantial harm to reputation.”
83

 Lebel J. also noted that, 

due to increased concerns of forum shopping, there were calls in countries, like Canada, to adopt 

an approach similar to Australia, in which “the applicable law is that of the jurisdictional area 

most closely connected to the harm occasioned by the publication as a whole.”
84

   

43. Justice Pepall took a similar view, concluding that, “in an Internet age…lex loci delicti is 

too thin a strand on which to anchor choice of law in an Internet defamation case such as this 

one”, while the “most substantial harm test incorporates considerations of freedom of speech, 

comity and reputation”.
85

 In the absence of “clear guidance on how it should be applied”, Justice 

                                                

79
 Tolofson, supra note 44 at 1050, BA Tab 16. 

80
 Ibid at 1042, BA Tab 16. 

81
 Banro, supra note 1 at para 51, BA Tab 6. 

82
 Ibid at para 56, BA Tab 6. 

83
 Ibid at para 56, BA Tab 6. This is because, although defamation occurs upon publication to a third party, “the 

harm occasioned by the publication of a defamatory statement is not the publication itself, but rather injury to the 

plaintiff’s reputation.”: ibid at para 57, BA Tab 6. 
84

 Ibid at para 59, BA Tab 6 (emphasis added). This is consistent with Professor J.-G. Castel’s suggestion, that “the 

tort of defamation should be deemed to be committed where the plaintiff suffered the most injury to his or her 

reputation, that is, where substantial damage occurred.”: J-G Castel, “Multistate Defamation: Should the Place of 

Publication Rule be Abandoned for Jurisdiction and Choice of Law Purposes?” (1990) 28 Osgoode Hall LJ 153 at 

177, BA Tab 20, as discussed in Banro, supra note 1 at paras 59-60, BA Tab 6. It is also consistent with Matthew 

Castel’s statement that “a choice of law rule which would apply the law of the place of most substantial harm to the 

plaintiff’s reputation, rather than the law of the place of publication” would help to reduce concerns of libel tourism 

arising from assumption of jurisdiction based on place of publication, and that it would maintain “a proper balance 

between the reputational interests of the plaintiff and the freedom of speech concerns of the defendant in addition to 

respecting comity as the organizing principle of the conflict of laws.”: Matthew Castel, “Jurisdiction and Choice of 

Law Issues in Multistate Defamation on the Internet” (2013) 51:1 Alberta L Rev 153 at 162, BA Tab 21, as 

discussed by Pepall JA in her reasons, CA Dissent, supra note 2 at para 175, BA Tab 8. 
85

 CA Dissent, supra note 2 at para 179, BA Tab 8.  
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Pepall considered the factors adopted in Australia to conclude that the place of most substantial 

harm to Goldhar’s reputation was Israel.
86

 

44. However, the motion judge and majority of the Court of Appeal relied on the plaintiff’s 

“late breaking” undertaking limiting his damages to Ontario to conclude that the place of most 

substantial harm was in Ontario, not Israel. This result ignores - indeed denies - reality. The 

place of “most substantial harm” (if not all harm) is clearly Israel, where Goldhar enjoyed 

celebrity status and where readership was substantial. On the plaintiff’s own evidence, he has 

suffered no damage to his reputation in Canada, and, given the tiny readership in Canada, any 

damages would, in any event, be small, if not nominal.
87

 As a result, the plaintiff was effectively 

permitted to purchase a forum by agreeing to forego damages in the jurisdiction of most 

substantial harm, in favour of a jurisdiction where he is likely to recover little or no damages.
88

 

45. This conclusion also ignores the “special challenges” noted by this Court (and cited by 

Justice Pepall) in determining jurisdiction over multi-jurisdictional defamation cases, as well as 

concerns about “the well-known problem of ‘forum shopping’ or ‘libel tourism’”.
89

 In her 

dissenting opinion, after pointing out that this Court in Breeden did not rely on Black’s 

undertaking alone to determine the choice of law analysis,
90

 Justice Pepall concluded:   

Lastly, in Banro, it would appear Lebel J. considered the most substantial harm test at 

least in part so as to discourage forum shopping in defamation cases.  That objective 

would be defeated if the mere fact of a late breaking undertaking could control the choice 

of law analysis. In my view, his commentary in this regard should not be interpreted as 

permitting a damages limitation undertaking as being enough on its own to dictate the 

governing law.  The motion judge treated the respondent’s undertaking in essence as 

determinative of his choice of law analysis and in my view, erred in this regard.
91

  

                                                

86
 Ibid at paras 180-186, BA Tab 8.  

87
 As the English courts have said, “[t]he game will not merely not have been worth the candle, it will not have been 

worth the wick.”: Jameel (Yousef) v Dow Jones & Co, [2005] EWCA Civ 75 at para 69, BA Tab 11.   
88

 CA Dissent, supra note 2 at paras 161-165, 183, 191, BA Tab 8.  
89

 Banro, supra note 1 at paras 34-36, BA Tab 6.   
90

 “Second, in relying on the Supreme Court’s acceptance of Lord Black’s undertaking in Breeden, the motion judge 

failed to recognize that the court did not rely on that undertaking in isolation. Rather, the court emphasized the 

evidence establishing Lord Black’s reputation in Ontario as being significant. That evidence was detailed and 

extensive.  Lord Black also led evidence of the importance to him of his reputation in Ontario and his desire to 

vindicate it here.”: CA Dissent, supra note 2 at para 163, BA Tab 8. 
91

 CA Dissent, supra note 2 at para 165, BA Tab 8.  



- 20 - 

 

22989412.4 

46. Unlike the majority of the Court of Appeal who readily implied, without evidence, that 

this damages undertaking confirmed the importance to Goldhar of vindicating his reputation in 

Ontario,
92

 Justice Pepall held that “[t]he ‘on the fly’ undertakings made at the hearing of the 

motion itself” offered some confirmation of “the competing theory” ignored by the motion judge, 

“that this lawsuit was instituted in Ontario with a view not to protect a reputation, but…to 

muzzle the newspaper from commentary on the respondent’s actions in Israel”.
93

 Should our 

courts permit Canadian plaintiffs to do this to foreign media, we must accept the same impact on 

our media in foreign courts. This is wrong, and leave to appeal should be granted to address this 

issue. 

PART IV - COST SUBMISSIONS 

47. The Applicants request their costs of this application in any event of the cause. 

PART V - ORDER SOUGHT 

48.  The Applicants respectfully request leave to appeal the decision of the Ontario Court of 

Appeal, dated June 28, 2016, and that they be granted costs of this Application in any event of 

the cause. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 27
th

 day of September, 2016. 

____________________________ 

Paul Schabas 

____________________________ 

Kaley Pulfer 

Blake, Cassels & Graydon LLP 

      Counsel for the Applicants, 

Haaretz.com, Haaretz Daily Newspaper Ltd., 

Haaretz Group, Haaretz.Co.ll, Shlomi Barzel and 

David Marouani
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 CA Majority, supra note 10 at para 88, BA Tab 8.  

93
 CA Dissent, supra note 2 at para 191, BA Tab 8. 



- 21 - 

22989412.4 

PART VI - TABLE OF AUTHORITIES 

 

No. Authority Paragraph(s) 

Authorities  

1.  Breeden v Black, 2012 SCC 19 1, 23, 32, 25, 

35 

2.  Chevron Corp v Yaiguaje, 2015 SCC 42 9, 21 

3.  Club Resorts Ltd. v. Van Breda, 2012 SCC 17 1, 7, 9, 24, 25, 

27, 30-33, 35, 

36, 39 

4.  Crookes v. Newton, 2011 SCC 47 28 

5.  Den Hollander v Shepherd, 2016 NY Slip Op 30042(U) (NY Sup Ct) 9, 29 

6.  Éditions Écosociété Inc v Banro, 2012 SCC 18 8, 23, 32, 40-

42, 45, 46 

7.  Goldhar v Haaretz.com et al, 2015 ONSC 11298 10, 14, 16, 17, 

19, 20, 

21,  32, 33, 

38, 39 

8.  Goldhar v Haaretz.com et al, 2016 ONCA 515 8-13, 15-17, 

19-21, 24, 26, 

31-33, 36, 38, 

39, 42-46 

9.  Grant v. Torstar Corp, 2009 SCC 61, [2009] 3 SCR 640 15 

10.  Israel v Dayan-Orbach (2015), 28 NYS3d 648 (NY Sup Ct) 9, 29 

11.  Jameel (Yousef) v Dow Jones & Co, [2005] EWCA Civ 75 44 

12.  Morguard Investments Ltd v De Savoye, [1990] 3 SCR 1077 25 

13.  Ontario v Rothmans Inc, 2013 ONCA 353 32 

14.  Shah v LG Chem Ltd, 2015 ONSC 2628 32 

15.  SPCA of Upstate NY, Inc v American Working Collie Assn (2012), 18 

NY3d 400 (NY CA) 

9, 29 

16.  Tolofson v. Jensen, [1994] 3 S.C.R. 1022 25, 40, 41 



- 22 - 

22989412.4 

No. Authority Paragraph(s) 

17.  Westec Aerospace Inc v Raytheon Aircraft Co, 1999 BCCA 243, aff’d 

2001 SCC 26 

21 

18.  WIC Radio Ltd v Simpson, 2008 SCC 9 

19.  Young v New Haven Advocate, 315 F 3d 256 (4th cir, 2002) 29 

Texts  

20.  Castel, J-G “Multistate Defamation: Should the Place of Publication Rule 

be Abandoned for Jurisdiction and Choice of Law Purposes?” (1990) 28 

Osgoode Hall LJ 153 

42 

21.  Castel, Matthew “Jurisdiction and Choice of Law Issues in Multistate 

Defamation on the Internet” (2013) 51:1 Alberta L Rev 153 

42 

22.  Klein, Andrew “Some Thoughts on Libel Tourism” (2011) 38:2 Pepp LR 

375 

29 

23.  Jill Lawless, “Clegg pledges to change British libel law he calls an 

‘embarrassment’”, The Toronto Star (7 January 2011) online: The 

Toronto Star  

<http://www.thestar.com/news/world/2011/01/07/clegg_pledges_to_chan

ge_british_libel_law_he_calls_an_embarrassment.html> 

29 

24.  Monestier, Tanya J. “(Still) A ‘Real and Substantial’ Mess: The Law of 

Jurisdiction in Canada” (2013) 36 Fordham Int’l LJ 396 

24 

25.  Paulson, David “Canada Update: A New Framework for Determining 

Jurisdiction, the Application of the Doctrine of Forum Non Conveniens 

and Limitations of the Solicitor-Client Privilege” (2012) 18 Law & Bus 

Rev Am 411 

24 

 

 

  



- 23 - 

22989412.4 

PART VII - RELEVANT STATUTES 

 

Defamation Act, 2013 c. 26 (UK), s. 9  

Action against a person not domiciled in the UK or a Member State etc 

(1) This section applies to an action for defamation against a person who is not domiciled— 

(a) in the United Kingdom; 

(b) in another Member State; or 

(c) in a state which is for the time being a contracting party to the Lugano Convention. 

(2) A court does not have jurisdiction to hear and determine an action to which this section 

applies unless the court is satisfied that, of all the places in which the statement complained of 

has been published, England and Wales is clearly the most appropriate place in which to bring an 

action in respect of the statement. 

(3) The references in subsection (2) to the statement complained of include references to any 

statement which conveys the same, or substantially the same, imputation as the statement 

complained of. 

(4) For the purposes of this section— 

(a) a person is domiciled in the United Kingdom or in another Member State if the person 

is domiciled there for the purposes of the Brussels Regulation; 

(b) a person is domiciled in a state which is a contracting party to the Lugano Convention 

if the person is domiciled in the state for the purposes of that Convention. 

(5) In this section— 

“the Brussels Regulation” means Council Regulation (EC) No 44/2001 of 22nd 

December 2000 on jurisdiction and the recognition and enforcement of judgments in civil 

and commercial matters, as amended from time to time and as applied by the Agreement 

made on 19th October 2005 between the European Community and the Kingdom of 

Denmark on jurisdiction and the recognition and enforcement of judgments in civil and 

commercial matters (OJ No L299 16.11.2005 at p 62); 

“the Lugano Convention” means the Convention on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters, between the European Community 

and the Republic of Iceland, the Kingdom of Norway, the Swiss Confederation and the Kingdom 

of Denmark signed on behalf of the European Community on 30th October 2007. 

 


