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PART I — OVERVIEW AND FACTS

A. OVERVIEW

1. This Application arises from a straightforward cross-border libel action. The Applicants,

an Israeli newspaper and its writer and editor, published on their website, in English, an article

defamatory of a prominent Canadian businessman, Mitchell Goldhar. They expressly targeted

Mr. Goldhar's Canadian reputation when they criticized the manner in which he ran his

Canadian business. The Applicants suggested Mr. Goldhar had imported that management style

into his operation of an Israeli soccer team, which he owns. Between 200 and 300 Canadians

read the article. Mr. Goldhar only claims damages for harm to his reputation in Canada.

2. The Motions Judge considered the evidence and, relying on recent binding precedents of

this Court, determined that the Ontario Court had jurisdiction over this action and that the

Applicants had not demonstrated that Israel was clearly the more appropriate forum. All three

judges of the Court of Appeal, again relying on this Court's recent precedent, held that Ontario

had jurisdiction over this claim. The majority in the Court of Appeal appropriately deferred to

the Motions Judge's forum non conveniens analysis

3. On these facts, the law governing the Defendants' jurisdictional challenge is settled in

Canada. As to the specific issues raised by the Applicants:

(a) The Applicants conceded, and all four judges below agreed, that there was a

presumption of jurisdiction;

(b) The Applicants' complaint about the treatment of forum non conveniens below is

nothing more than an argument that those Courts should have come to a different

conclusion in the exercise of their discretion to stay the action; and

(c) The applicability of the lex loci delicti rule to multi-jurisdictional cases remains a

question best left "for another day", on a full record, at trial. In any event, the

courts below concluded that a "most substantial harm" choice of law rule would



not change the outcome on these facts — the same conclusion as this Court in

Mack v. Breeden.1

4. In short, this case does not raise any issues of national importance. The Application

should be rejected.

B. FACTS

The Respondent, Mr. Goldhar, is a Prominent Canadian with a Reputation in Ontario

5. The Plaintiff, Mr. Goldhar, is a resident of Toronto. He is a business owner and operator,

having founded the commercial real estate developer Smart Centres. He is also an instructor at

the University of Toronto and a member of the board of several entities in Ontario, including a

member (emeritus) of the Board of Directors of Toronto's Sick Children's Hospita1.2

6. Contrary to the Applicants' assertions before this Court, Mr. Goldhar has a significant

reputation in Canada.3 He is a prominent Canadian businessman with strong social and other ties

to the Province of Ontario. The Applicants did not lead any evidence that would contradict these

conclusions.

7. Mr. Goldhar has, since 2009, been the owner of the Israeli soccer team, Maccabi Tel

Aviv ("MTA").4

The Article Was About Mr. Goldhar's Character and Business Practices in Canada

8. The Applicants, Ha'aretz Daily Newspaper Ltd., Haaretz.com, Haaretz.co.il and Ha'aretz

Group (collectively "Ha'aretz") publish a newspaper in Israel. They also run an English-

language website.5 The Applicants David Marouni and Shlomi Barzel were, respectively, a

writer and editor for Ha' aretz.6

I 2012 SCC 19, [2012] 1 S.C.R. 666 at para. 33, ["Black"], Respondent's Book of Authorities, Tab 1,
["Respondent's BOA"].

2 Reasons for Decision of Justice Faieta, dated March 6, 2015 at para. 10, Applicants' Record, Tab 2A ["Motion
Reasons"].
Applicants' Memorandum at para. 4, Applicants' Record, Tab 3 ["Applicants' Memorandum"].

4 Motion Reasons, at para. 4, Applicants' Record, Tab 2A.
5 Motion Reasons, at para. 6, Applicants' Record, Tab 2A.
6 Motion Reasons, at para. '7, Applicants' Record, Tab 2A.
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9. On November 29, 2011, Ha' aretz published, and the other Applicants wrote and edited, a

defamatory article titled "Long-Distance Operator" (the "Article" ).7 The Article was published in

several forms, including on the Ha'aretz website in English.8

10. The Article contains unfair and untrue statements about the "way that Canadian owner

Mitch Goldhar" manages the MTA soccer club. It asserted that Mr. Goldhar suffers from

borderline "megalomania", "penny-pinching", and a chronic lack of "long-term planning".9 In

short, the article defamed Mr. Goldhar by suggesting that he behaves irrationally and has some

form of personality disorder.

11. But the Article does not merely address itself to the way in which Mr. Goldhar manages

MTA in Israel. It noted that Mr. Goldhar "spends most of his time in Canada" and claims that his

management style was "imported directly from his main business interest — a partnership with

Wal-Mart to operate shopping centers in Canada".1° On its face, the article impugns the way in

which Mr. Goldhar conducts his affairs in Canada and so directly targets his reputation in this

country.

The Article Was Published in Ontario

12. The Applicants published four versions of the Article: English print, and English online,

Hebrew print and Hebrew online. The Article was made available online, to Canadians, and the

Applicants took no steps to limit the geographic availability of the Article outside of Israel." The

Article has never been removed from Ha'aretz's website.

13. On the basis of the Applicants' own evidence, the Motions Judge found that the Article

was published and read in Canada on hundreds of occasions:

Information provided by the corporate defendants reveals that there were
216 unique visits to the Article in its online form in Canada. This does
not mean that 216 people viewed the Article online. A unique visit means
a visit to the Haaretz website from a unique IP address on a particular
day. Accordingly, there could have been a single visit to view the Article
online by the same person each day for several days. As a result there

Motion Reasons, at paras. 8-9, Applicants' Record, Tab 2A.
Motion Reasons, at para. 12, Applicants' Record, Tab 2A.

9 Motion Reasons, at para. 9, Applicants' Record, Tab 2A.
l° Motion Reasons, at para. 9, Applicants' Record, Tab 2A.
'1 Motion Reasons, at para. 12, Applicants' Record, Tab 2A.
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could have been far fewer than 216 people who viewed the Article
online. Similarly, the data provided by the corporate defendants cannot be
dissected to determine how many of the views of the Article occurred in
Ontario, rather than across Canada. On the other hand, since more than
one computer may share an IP address, one unique visit might have
represented many people viewing the Article from one or more computers 
that share a single IP address.

In any event, the evidence of Lior Kodner, the Head of Digital Group at
the Haaretz Companies (whose duties include serving as editor in chief
for all of Haartez's websites) was that, based on his assessment of the
internet traffic to the Haaretz website, it is likely that 200 to 300 people
in Canada read the Article online. [Emphasis added.]12

14. This is not a case of incidental or unexpected publication into the Canadian jurisdiction.

To the Applicants' knowledge (as reflected in the Article itself), Mr. Goldhar is a prominent

Canadian businessman who "spends most of his time in Canada". It should have been no surprise

that, as the Applicants' own records showed, Canada was the single largest source of readers for

the online, English version of the Article.13

15. The article was not only published directly in Ontario, but also republished, as news of it

spread. Two witnesses gave evidence that they personally received and read the Article in

Ontario, and that they knew of other Ontarians who had done the same. The Motions Judge

accepted their uncontested evidence, which established that the "Article came to the attention of

most of the approximately 200 people that work at SmartCentre's office," and that the "Article

would have 'gotten around' to most of the 200 people in the office."14

The Proceedings Below

16. Mr. Goldhar served the Applicants with a libel notice and issued his claim on

December 31, 2011, shortly after the Article was published. A copy of the Amended Statement

of Claim, enclosing as Schedule "A" a copy of the Article, is attached at Tab 2A. The Applicants

responded with a motion challenging the action on the basis of lack of jurisdiction and forum non

conveniens. It has taken nearly five years to reach this stage in the proceedings.

12 Motion Reasons, at paras. 12-13, Applicants' Record, Tab 2A.
13 Motion Reasons, at paras. 62-63, Applicants' Record, Tab 2A.
14 Motion Reasons, at paras. 14-15, Applicants' Record, Tab 2A.
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17. Mr. Justice Faieta dismissed the Applicants' motion. His Honour instructed himself

correctly as to the relevant law from this Court on the issue of jurisdiction, referring not only to

the Court's leading decision in Van Breda v. Club Resorts Ltd.,15 but also to this Court's most

recent decisions applying Van Breda to the context of interjurisdictional defamation: Editions

Ecosociete Inc. v. Banro Corp.16 and Black v. Breeden.

18. On the issue of jurisdiction, the Applicants conceded and Justice Faieta found that there

was a presumption of jurisdiction.17 His Honour also found that the Applicants had not

discharged their burden to rebut that presumption.18 Justice Faieta went on to consider correctly

the factors relevant to whether the Court should decline to exercise its jurisdiction in favour of

Israel.

19. Just as in Black, Mr. Goldhar specifically undertook to seek damages at trial only for

damage to his reputation in Ontario, and not in Israel or anywhere else outside of Canada.2°

20. The Applicants appealed Justice Faieta's decision to the Court of Appeal for Ontario. A

majority of that Court upheld Justice Faieta's decision on all issues.21 Justice Pepall did dissent,

but only on the issue of forum non conveniens.22

21. Following the Court of Appeal's dismissal of the appeal below, Mr. Goldhar delivered a

jury notice, at copy of which is attached as Tab 2B.

PART II — QUESTIONS IN ISSUE

22. The question before the Court is whether the Applicants have raised issues of sufficient

national importance that leave to appeal should be granted. The two issues raised at paragraph 22

of the Applicants' Memorandum of Argument can be summarized as follows:

15 2012 SCC 17, [2012] 1 S.C.R. 572, Respondent's BOA, Tab 2.
16 2012 SCC 18, [2012] 1 S.C.R. 636, Respondent's BOA, Tab 3.
17 Motion Reasons, at para. 20, Applicants' Record, Tab 2A.
18 Motion Reasons, at paras. 23-26, Applicants' Record, Tab 2A.
19 Motion Reasons, at paras. 31-68, Applicants' Record, Tab 2A.
20 Motion Reasons, at para. 50, Applicants' Record, Tab 2A.
21 Reasons for Decision of Simmons J.A., dated June 28, 2016, Applicants' Record, Tab 2D, ["CA Majority"].
22 Reasons for Decision of Pepall J.A., dated June 28, 2016, Applicants' Record, Tab 2D ["CA Dissent].
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(a) Should the Van Breda test be modified in the way it applies to cases of

transnational defamation over the internet?

(b) Should the application of the forum non conveniens test be modified in the way it

applies to cases of transnational defamation over the internet? Should the place of

"most substantial harm" rather than lex loci delicti apply to the choice of law

question in defamation actions?

PART III — STATEMENT OF ARGUMENT

Issue No. I: The Application of the Van Breda Test to Internet Defamation

23. The Applicants contend that this case is an opportunity for the Court to address what they

say are deficiencies in the application of the Van Breda test to cases of cross-border internet

defamation.

24. As set out below, the Van Breda test, and its applicability to defamation actions is clear.

The arguments raised by the Applicants in relation to both the presumption and rebuttal stages of

that test were settled by this Court in Black and Banro, as it relates to transnational defamation.

The mere fact that the primary method of publication in this action was via the internet is no

basis to revisit that issue, and certainly not on the record in this case.

Publication: A Rebuttable Presumption of Jurisdiction

25. The Applicants argue that the Court should grant leave to change the way in which the

first stage of the Van Breda test should be applied to interjurisdictional defamation actions. They

argue, citing foreign law, that it is unfair to presume jurisdiction where there is "minimal"

publication within the jurisdiction.

26. As a preliminary matter, the Court should not take up this issue because the Applicants

conceded (and all four judges below agreed) that publication gave rise to a rebuttable

presumption of jurisdiction in accordance with the -first stage of the Van Breda test. As the

Motions Judge put it:

"Two witnesses provided sworn evidence that they read the Article.
These same witnesses testified that many more people, perhaps as many
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as 200, whether employees or former employees, had also read the
Article. Further, according to the sworn evidence of Mr. Kodner, it is
likely that 200-300 people in Canada read the Article online. As a 
result, the defendants acknowledge that a tort was committed in Ontario
and thus a presumptive connecting factor exists."23

27. This result was confirmed by both the majority24 and the dissents in the Court of Appeal.

28. In any event, this Court considered this very issue in Banro. That case concerned the

publication by Quebec residents of a book, only 93 out of 5,000 copies of which were distributed

in Ontario, 15 of which went to libraries, and only one of which had been checked out.26. The

Court there held, per Van Breda, that "commission of a tort in Ontario is a recognized

presumptive connecting factor that prima .facie entitles the Ontario court to assume jurisdiction

over this dispute" and that presumption arose even on that minimal level of publication.27

29. As Justice LeBel (and Justice Pepall in dissent, below) put it:

The tort of defamation presents an interesting challenge for the principles
underlying the assumption of jurisdiction. At common law, the tort of
defamation crystallizes upon publication of the libellous material ... This
also raises difficult issues when publication occurs through the Internet.

But the court must be mindful that jurisdiction may sometimes be
established on a rather low threshold under the conflicts rules.28

30. The fact that Banro was not an internet defamation case does not undermine these

conclusions. The Applicants have presented no serious argument for the Court to grant leave in

order to "carve out" some special exemption from the first stage of the Van Breda test for

internet libel. The medium of the internet does not change the fundamental nature of the tort of

defamation in Canadian common law: it is complete upon publication. Publication over the

internet occurs when an article is downloaded in the jurisdiction.29

23 Motion Reasons, at para. 20 (emphasis added), Applicants' Record, Tab 2A.
24 CA Majority, at para. 124, Applicants' Record, Tab 2D.
25 CA Dissent, at para. 128, 131, Applicants' Record, Tab 2D.
26 Banro at paras. 7, 38, Respondent's BOA, Tab 3
27 Banro, at para. 39, Respondent's BOA, Tab 3.
28 Banro, at paras. 3 and 109, Respondent's BOA, Tab 3; CA Dissent at para. 128, Respondent's BOA, Tab 3.
29 Banro, at para. 57, Respondent's BOA, Tab 3.
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31. The U.K and U.S. precedents cited by the Defendants may reflect judgments of the U.K.

Parliament and U.S. courts to restrict access to those jurisdictions in international defamation

actions.30 However, it does not follow from these examples that the concerns underlying them

are a reason to create any kind of exception to the first (presumption) stage of the Van Breda test,

as the Applicants apparently contend.

32. To do so would undermine one important effect of Van Breda: harmonizing the approach

to the assumption of jurisdiction across the common law provinces and territories of Canada. The

legislatures of B.C.,31 Saskatchewan,32 Nova Scotia,33 and the Yukon,34 all adopted a two-stage

presumption and rebuttal approach to jurisdiction when they enacted the model Uniform Court

Jurisdiction and Proceedings Transfer Act ("CJPTA" ).3s

33. While the Court in Van Breda did make clear that the precise rules governing the

assumption of jurisdiction across Canada need not be uniform as between provinces,36 it did

confirm that "the framework for the assumption of jurisdiction cannot be an unstable, ad hoc

system made up "on the fly" on a case-by-case basis" and that justice and fairness "cannot be

attained without a system of principles and rules that ensures security and predictability in the

law governing the assumption of jurisdiction by a court".37

34. The carving out of a specific exception in the common law Van Breda test for inter-

jurisdictional Internet defamation would undermine these goals of security and predictability.

Such a ruling by this Court would create a patchwork approach across Canada and leave

untouched the place of tort (and so the place of publication in all defamation actions) as a

presumptive connecting factor enshrined in the CJPTA statutory schemes in four provinces and

territories.38

30 Applicants' Memorandum, at para. 29, Applicants' Record, Tab 3.
31 Court Jurisdiction and Proceedings Transfer Act, S.B.C. 2003, c. 28, ss. 10-11, ("B.C. CJPTA").

32 Court Jurisdiction and Proceedings Transfer Act, S.S. 1997, c. C-41.1 ("Sask. CJPTA").
33 Court Jurisdiction and Proceedings Transfer Act, S.N.S. 2003 (2nd Sess.), c. 2 ("N.S. CJPTA").
34 Court Jurisdiction and Proceedings Transfer Act, S.Y. 2000, c. 7 ("Yukon CJPTA"). The act is to come into force
on a date to be proclaimed.

35 Van Breda, at paras. 40-43, Respondent's BOA, Tab 2.
36 Van Breda, at para. 71, Respondent's BOA, Tab 2.
37 Van Breda, at para. 73, Respondent's BOA, Tab 2.
38 B.C. CJPTA, s. 10(g); Sask. CJPTA, s. 9(g); N.S. CJPTA, s. 11(g); Yukon CJPTA, s. 10(1)(g).



35. Ultimately, the policy concerns raised by the Applicants related to the volume or relative

share of publication or reputational harm in multi-jurisdictional defamation cases, are issues that

should be (and were, in the Courts below) considered under the second, rebuttal, stage of Van

Breda and the CJPTA.

The Presumption of Publication Can be Rebutted (But Not in This Case)

36. The Applicants contend that, where publication is "minimal" in relation to that in other

jurisdictions, and there is weak evidence of reputation and reputational harm in the jurisdiction,

defendants should be able to easily rebut the presumption of jurisdiction. However, the exercise

of rebutting the presumption is not a mechanical one, and every court must assess each case on

its own facts.

37. The Applicants' arguments on the extent to which jurisdiction is rebuttable do not raise

some systemic issue with the adjudication of jurisdiction in defamation cases. Instead, they are

complaints about the way in which the Courts below addressed the specific facts of this case:

(a) Extent of Publication: There may very well be cases in which a presumption of

jurisdiction can be easily rebutted, for example where there is a single instance of

publication in the jurisdiction. But this is simply not a case of "minimal" online

publication as the Applicants contend.39 The Motions Judge concluded that the

English-language article at issue was read, at a minimum, between 200 and 300

times, and came to the attention of far more individuals. Ultimately, this was far

in excess of the extent of publication in Ontario in Banro (97 books distributed,

15 within libraries, only one checked out), in which this Court concluded that the

presumption could not be rebutted."

(b) Presence and Reputation in Ontario: The Applicants complain that

Mr. Goldhar also has a reputation and ties to Israel and that his presence and

reputation in Ontario "overwhelmed" the jurisdictional analysis.41 Mr. Goldhar is

resident in Ontario, with extensive community ties, and is not claiming damages

in any jurisdiction outside of Canada. The courts below and this Court in Black

39 Applicants' Memorandum, at paras. 1, 5, Applicants' Record, Tab 3.

40 Banro at para. 38, Respondent's BOA, Tab 3.

41 Applicants' Memorandum, at paras. 32-34, Applicants' Record, Tab 3.
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recognized that, where a Plaintiff only seeks damages for loss to reputation in a

jurisdiction, "only harm resulting from publication in [that jurisdiction] need be

considered".42

(c) Evidence of Reputation: The Applicants' suggestion that Mr. Goldhar led

insufficient evidence of his reputation in Ontario is not accurate.43 The summary

of Mr. Goldhar's ties and reputation, above,44 accepted by the Motions Judge and

not contradicted by the Applicants, is similar to that accepted by this Court as a

sufficient basis to conclude that Lord Black had a reputation in Ontario.45 Indeed,

unlike Lord Black, the Motions Judge below and the Applicants (in the Article

itself) recognized that Mr. Goldhar usually resides in Canada, and not Israel. Even

Lord Black, whose action was allowed to proceed, was "no longer ordinarily

resident in Ontario" at the time he brought his claim.46

38. On this record, to use the Applicants' words, it should never "come as a surprise"47 that a

Plaintiff such as Mr. Goldhar will seek to vindicate his reputation in Canada where he is not only

ordinarily resident and clearly has a reputation, but the Applicants specifically write about and

malign that reputation in particular.

39. Ultimately, the Applicants' complaint on the issue of jurisdiction should be understood as

one of dissatisfaction with the way in which the Courts below addressed the facts of this case.

This is hardly a matter of national importance that this Court should take up.

Issue No. 2: The Application of Forum Non Conveniens to Internet Libel

The Forum Non Conveniens Analysis is Clear and Was Applied Correctly Below

40. Before this Court, the Applicants contend for an endorsement of the dissenting judge's

exhortation that forum non conveniens calls for a "robust" and "careful" review, particularly in

cases of internet defamation. This submission is difficult to understand.

42 CA Majority, at paras. 87-88, Applicants' Record, Tab 2D; Black, at para. 33, Respondent's BOA, Tab 1.
4' Applicants' Memorandum, at paras. 4, 11, 32(b), 33, Applicants' Record, Tab 3.
44 See paras. 5-6, supra.
45 Black, at para. 33, Respondent's BOA, Tab 1.
46 Black, at para. 33, Respondent's BOA, Tab 1.
47 Applicants' Memorandum, at para.. 33, Applicants' Record, Tab 3.
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41. To the extent that the Applicants' submission is that there should be a special (lower) bar

for defendants' to meet the forum non conveniens test in internet defamation actions, it is

unsupported by any precedent and unworkable. Carving out narrow categories of specific torts

for different levels of scrutiny is inconsistent with the discretionary and fact-specific nature of

the forum analysis.

42. The Applicants' onus was clear: they had to establish that Israel was clearly a more

appropriate forum than Ontario for the prosecution of this action. This is a heavy burden, and one

which this Court has repeatedly endorsed, including in the context of interjurisdictional

defamation actions.48

43. To the extent that the Applicants' submission is that appeal courts should scrutinize

forum non conveniens decisions more closely in internet defamation cases than in others, this too

is contrary to this Court's recent precedent. Where a Court determines that it has jurisdiction

over the subject matter of an action, it is a matter of the Court's discretion whether to decline to

exercise it. As this Court said in Van Breda:

In the end, the court must engage in a contextual analysis, but refrain
from leaning too instinctively in favour of its own jurisdiction. At this
point, the decision falls within the reasoned discretion of the trial court.
The exercise of discretion will be entitled to deference from higher
courts, absent an error of law or a clear and serious error in the
determination of relevant facts, which, as I emphasized above, takes
place at an interlocutory or preliminary stage.49

44. This has been repeatedly endorsed by this Court since Van Breda, including in

interjurisdictional defamation actions.50 As it was put in Banro:

The application of forum non conveniens is an exercise of discretion
reviewable in accordance with the principle of deference to discretionary
decisions: an appeal court should intervene only if the motion judge

48 Van Breda, at paras. 108-109, Respondent's BOA, Tab 2; Black, at para. 37, Respondent's BOA, Tab 1 ("The
.forum non conveniens analysis ... does require that one forum ultimately emerge as clearly more appropriate. The
party raising forum non conveniens has the burden of showing that his or her forum is clearly more appropriate.);
Banro, at para. 64, Respondent's BOA, Tab 3.

49 Van Breda, at para. 112, Respondent's BOA, Tab 2.
50 Banro, at para. 41, Respondent's BOA, Tab 3; Black, at para. 37, Respondent's BOA, Tab 1; See also Lapointe

Rosenstein Marchand Melancon LLP v. Cassels Brock & Blackwell LLP, [2016] SCC 30 at para. 54,
Respondent's BOA, Tab 5.
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erred in principle, misapprehended or failed to take account of material
evidence, or reached an unreasonable decision.5'

45. Ultimately, the arguments raised on this proposed appeal are the same ones that were

considered and rejected by the majority of the Court of Appeal below.52 The majority carefully

weighed the relevant /bruin non conveniens factors and concluded that any legal errors that the

Motions Judge made were incidental and did not merit interfering in the Motions Judge's

discretion.

46. However it is framed, the Applicants' submission on this issue is nothing more than an

argument that the dissent in the Court of Appeal was right and the majority, wrong. This alone

cannot give rise to an issue of national importance that this Court need deal with.

This is Not the Case in Which to Change the Defamation Choice of Law Rule

47. The Applicants argue that this is the case in which the Court should take up an issue that

Justice LeBel suggested in Banro should be left "for another day", namely what choice of law

rule should apply in cases of interjurisdictional defamation.53 The Applicants contend for "the

place of most substantial harm to reputation" as the appropriate choice of law rule.54

48. The Court should not take this issue up now because:

(a) Choice of law is ultimately an issue of substantive law in the action and should be

developed and argued at trial on a full record, following discovery; and

(b) As the Courts below concluded, on the existing factual record, the Applicants

could not show that the "substantial publication" rule actually led to a different

result.

49. The default choice of law rule in tort is, of course, that set out in TololSon v. Jensen, the

place of tort or lex loci delicti.55 In that case, Justice La Forest specifically left open the

51 Banro at para. 41, Respondent's BOA, Tab 3.
52 CA Majority, at paras. 61-66, Applicants' BOA, Tab 2D.
5' Banro at para. 62, Respondent's BOA, Tab 3.
54 Applicants' Memorandum at para. 43, Applicants' Record, Tab 3.
55 [1994] 3 S.C.R. 1022, Respondent's BOA, Tab 5.
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possibility that a different choice of law rule might apply to cases such as interjurisdictional libel

which would take into account the location of the harm, i.e. damage to reputation.56

50. The Appellants in Banro contended for the adoption of the "most substantial publication"

rule. Justice LeBel expressed skepticism about that proposed rule.5 7 While he was more

sympathetic to the "place of most substantial harm" approach, he was inclined to endorse the

views of Professor Castel, who suggested that place of publication need not always be used for

both jurisdiction and choice of law purposes.58

51. Because of the different purposes behind jurisdictional and choice of law analysis, the

Court should be skeptical about creating an exception to the lex loci delicti choice of law rule on

a preliminary jurisdiction and forum motion such as this. Whatever choice of law rule is applied,

that is ultimately an issue of substantive law, to be determined by the trier of fact. The

determination of choice of law on an interlocutory motion such as jurisdiction and forum would

not finally determine that issue and so bind the trier of fact.59

52. This makes good sense given that choice of law is so often dependent on an appreciation

of all the applicable facts. It is submitted that, before considering a "place of most substantial

harm" exception in choice of law for internet libel, the Court should have the benefit of a full

exploration of all of the relevant evidence, following discovery, which the litigation process

would provide.

53. In any event, the viability of a rule like "most substantial harm to reputation" should not

be tested on the existing record on the underlying motion because there is no claim by

Mr. Goldhar to damage to his reputation outside of Ontario.6° This is exactly the same basis on

which this Court refused to consider a change in the choice of law rule in Black.61 The Motions

Judge accepted, and the Applicants did not challenge, the fact that Mr. Goldhar had extensive

56 Ibid. at pp. 1042, 1050, Respondent's BOA, Tab 5.
57 Banro at para. 55, Respondent's BOA, Tab 3.
58 Banro at paras. 60-61, Respondent's BOA, Tab 3.
59 Sydney Steel Corp. v. Canadian National Railway Co., [1998] N.S.J. No. 277 at para. 19 (C.A.), Respondent's
BOA, Tab 6.

60 Motion Reasons, at para. 50, Applicants' Record, Tab 2A; CA majority, at paras. 87-88, Applicants' Record, Tab
2D.

61 Black at para. 33, Respondent's BOA, Tab 1; CA majority at para. 87, Applicants' Record, Tab 2D.
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business and personal ties to Ontario.62 There is no compelling reason to revisit that issue on this

record.

54. The Applicants and the dissenting judge below invoke the bogeymen of "forum

shopping" and "libel tourism", suggesting that Mr. Goldhar has somehow been able to

"purchase" for himself a forum in which to litigate this claim.63 The facts are to the contrary: he

is an Ontario resident, with a reputation and deep ties to this community, and has given up (not

paid) something in undertaking to limit the geographic scope of his damages claim.

55. If the Court wishes to revisit the choice of law rule in internet defamation, it should only

do so in a case where it can gain an understanding of a full factual record, following discovery

and, if necessary, trial.

PART IV — SUBMISSIONS REGARDING COSTS

56. The Respondent requests his costs of this application in any event of the cause.

PART V — ORDER REQUESTED

57. The Respondent requests that this Application be dismissed and that he be awarded costs

in any event of the cause.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 2..7.-!..ty of October, 2016.
WILLIAM C. MCD ELL

62 See paras. 5-6, above.
63 Applicants' Memorandum, at paras. 45-46, Applicants' Record, Tab 3; CA dissent, at paras. 163, 165, 191,

Applicants' Record, Tab 2D.
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PART VII — TEXT OF STATUTES, REGULATIONS AND BY-LAWS

Court Jurisdiction and Proceedings Transfer Act, S.B.C. 2003, c. 28 (British Columbia)

Real and substantial connection

10. Without limiting the right of the plaintiff to prove other circumstances that constitute a real

and substantial connection between British Columbia and the facts on which a proceeding is

based, a real and substantial connection between British Columbia and those facts is presumed to

exist if the proceeding

(a) is brought to enforce, assert, declare or determine proprietary or possessory rights or a

security interest in property in British Columbia that is immovable or movable property,

(b) concerns the administration of the estate of a deceased person in relation to

(i) immovable property in British Columbia of the deceased person, or

(ii) movable property anywhere of the deceased person if at the time of death he or she

was ordinarily resident in British Columbia,

(c) is brought to interpret, rectify, set aside or enforce any deed, will, contract or other

instrument in relation to

(i) property in British Columbia that is immovable or movable property, or

(ii) movable property anywhere of a deceased person who at the time of death was

ordinarily resident in British Columbia,

(d) is brought against a trustee in relation to the carrying out of a trust in any of the following

circumstances:

(i) the trust assets include property in British Columbia that is immovable or movable

property and the relief claimed is only as to that property;

(ii) that trustee is ordinarily resident in British Columbia;
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(iii) the administration of the trust is principally carried on in British Columbia;

(iv) by the express terms of a trust document, the trust is governed by the law of British

Columbia,

(e) concerns contractual obligations, and

(i) the contractual obligations, to a substantial extent, were to be performed in British

Columbia,

(ii) by its express terms, the contract is governed by the law of British Columbia, or

(iii) the contract

(A) is for the purchase of property, services or both, for use other than in the course

of the purchaser's trade or profession, and

(B) resulted from a solicitation of business in British Columbia by or on behalf of

the seller,

(f) concerns restitutionary obligations that, to a substantial extent, arose in British Columbia,

(g) concerns a tort committed in British Columbia,

(h) concerns a business carried on in British Columbia,

(i) is a claim for an injunction ordering a party to do or refrain from doing anything

(i) in British Columbia, or

(ii) in relation to property in British Columbia that is immovable or movable property,

(j) is for a determination of the personal status or capacity of a person who is ordinarily

resident in British Columbia,

(k) is for enforcement of a judgment of a court made in or outside British Columbia or an

arbitral award made in or outside British Columbia, or
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(1) is for the recovery of taxes or other indebtedness and is brought by the government of

British Columbia or by a local authority in British Columbia.

Discretion as to the exercise of territorial competence

11. (1) After considering the interests of the parties to a proceeding and the ends of justice, a

court may decline to exercise its territorial competence in the proceeding on the ground that a

court of another state is a more appropriate forum in which to hear the proceeding.

(2) A court, in deciding the question of whether it or a court outside British Columbia is the more

appropriate forum in which to hear a proceeding, must consider the circumstances relevant to the

proceeding, including

(a) the comparative convenience and expense for the parties to the proceeding and for their

witnesses, in litigating in the court or in any alternative forum,

(b) the law to be applied to issues in the proceeding,

(c) the desirability of avoiding multiplicity of legal proceedings,

(d) the desirability of avoiding conflicting decisions in different courts,

(e) the enforcement of an eventual judgment, and

(f) the fair and efficient working of the Canadian legal system as a whole.
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The Court Jurisdiction and Proceedings Transfer Act, SS 1997, c C-41.1 (Saskatchewan)

Real and substantial connection

9. Without limiting the right of the plaintiff to prove other circumstances that constitute a real

and substantial connection between Saskatchewan and the facts on which a proceeding is based,

a real and substantial connection between Saskatchewan and those facts is presumed to exist if

the proceeding:

(a) is brought to enforce, assert, declare or determine proprietary or possessory rights or a

security interest in immovable or movable property in Saskatchewan;

(b) concerns the administration of the estate of a deceased person in relation to:

(i) immovable property, in Saskatchewan, of the deceased person; or

(ii) movable property, anywhere, of the deceased person if at the time of death he or she

was ordinarily resident in Saskatchewan;

(c) is brought to interpret, rectify, set aside or enforce any deed, will, contract or other

instrument in relation to:

(i) immovable property in Saskatchewan; or

(ii) movable property anywhere of a deceased person who at the time of death was

ordinarily resident in Saskatchewan;

(d) is brought against a trustee in relation to the carrying out of a trust in any of the following

circumstances:

(i) the trust assets include immovable or movable property in Saskatchewan and the

relief claimed is only as to that property;

(ii) that trustee is ordinarily resident in Saskatchewan;

(iii) the administration of the trust is principally carried on in Saskatchewan;
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(iv) by the express terms of a trust document, the trust is governed by the law of

Saskatchewan;

(e) concerns contractual obligations and:

(i) the contractual obligations were to be performed, to a substantial extent, in

Saskatchewan;

(ii) the contract was made in Saskatchewan;

(iii) by its express terms, the contract is governed by the law of Saskatchewan; or

(iv) the contract:

(A) is for the purchase of property, services or both, for use other than in the course

of the purchaser's trade or profession; and

(B) resulted from a solicitation of business in Saskatchewan by or on behalf of the

seller;

(f) concerns restitutionary obligations that, to a substantial extent, arose in Saskatchewan;

(g) is brought for a tort committed in Saskatchewan;

(h) concerns a business carried on in Saskatchewan;

(i) is a claim for an injunction ordering a party to do or refrain from doing anything:

(i) in Saskatchewan; or

(ii) in relation to immovable or movable property in Saskatchewan;

(j) is for a determination of the personal status or capacity of a person who is ordinarily

resident in Saskatchewan;

(k) is for enforcement of a judgment of a court made in or outside Saskatchewan or an

arbitral award made in or outside Saskatchewan; or
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(1) is for the recovery of taxes or other indebtedness and is brought by the Crown in right of

Saskatchewan or by a local authority of Saskatchewan.

Discretion as to the exercise of territorial competence

10.(1) After considering the interests of the parties to a proceeding and the ends of justice, a

court may decline to exercise its territorial competence in the proceeding on the ground that a

court of another state is a more appropriate forum in which to try the proceeding.

(2) A court, in deciding the question of whether it or a court outside Saskatchewan is the more

appropriate forum in which to try a proceeding, shall consider the circumstances relevant to the

proceeding, including:

(a) the comparative convenience and expense for the parties to the proceeding

and for their witnesses, in litigating in the court or in any alternative forum;

(b) the law to be applied to issues in the proceeding;

(c) the desirability of avoiding multiplicity of legal proceedings;

(d) the desirability of avoiding conflicting decisions in different courts;

(e) the enforcement of an eventual judgment; and

(f) the fair and efficient working of the Canadian legal system as a whole.
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Court Jurisdiction and Proceedings Transfer Act, S.N.S. 2003 (2nd Sess.), c. 2 (Nova Scotia)

Presumption of real and substantial connection

11. Without limiting the right of the plaintiff to prove other circumstances that constitute a real

and substantial connection between the Province and the facts on which a proceeding is based, a

real and substantial connection between the Province and those facts is presumed to exist if the

proceeding

(a) is brought to enforce, assert, declare or determine proprietary or possessory rights or a

security interest in immovable or movable property in the Province;

(b) concerns the administration of the estate of a deceased person in relation to

(i) immovable property of the deceased person in the Province, or

(ii) movable property anywhere of the deceased person if, at the time of death, the

person was ordinarily resident in the Province;

(c) is brought to interpret, rectify, set aside or enforce any deed, will, contract or other

instrument in relation to

(i) immovable or movable property in the Province, or

(ii) movable property anywhere of a deceased person who, at the time of death, was

ordinarily resident in the Province;

(d) is brought against a trustee in relation to the carrying out of a trust in any of the

following circumstances:

(i) the trust assets include immovable or movable property in the Province and the relief

claimed is only as to that property,

(ii) that trustee is ordinarily resident in the Province,

(iii) the administration of the trust is principally carried on in the Province,
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(iv) by the express terms of a trust document, the trust is governed by the law of the

Province;

(e) concerns contractual obligations, and

(i) the contractual obligations, to a substantial extent, were to be performed in the

Province,

(ii) by its express terms, the contract is governed by the law of the Province, or

(iii) the contract

(A) is for the purchase of property, services or both, for use other than in the course

of the purchaser's trade or profession, and

(B) resulted from a solicitation of business in the Province by or on behalf of the

seller;

(f) concerns restitutionary obligations that, to a substantial extent, arose in the Province;

(g) concerns a tort committed in the Province;

(h) concerns a business carried on in the Province;

(i) is a claim for an injunction ordering a party to do or refrain from doing anything

(i) in the Province, or

(ii) in relation to immovable or movable property in the Province;

(j) is for a determination of the personal status or capacity of a person who is ordinarily

resident in the Province;

(k) is for enforcement of a judgment of a court made in or outside the Province or an

arbitral award made in or outside the Province; or

(1) is for the recovery of taxes or other indebtedness and is brought by Her Majesty in right

of the Province or of Canada or by a municipality or other local authority of the Province.
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Court may decline territorial competence

12.(1) After considering the interests of the parties to a proceeding and the ends of justice, a

court may decline to exercise its territorial competence in the proceeding on the ground that a

court of another state is a more appropriate forum in which to hear the proceeding.

(2) A court, in deciding the question of whether it or a court outside the Province is the more

appropriate forum in which to hear a proceeding, must consider the circumstances relevant to the

proceeding, including

(a) the comparative convenience and expense for the parties to the proceeding and for their

witnesses, in litigating in the court or in any alternative forum;

(b) the law to be applied to issues in the proceeding;

(c) the desirability of avoiding multiplicity of legal proceedings;

(d) the desirability of avoiding conflicting decisions in different courts;

(e) the enforcement of an eventual judgment; and

(f) the fair and efficient working of the Canadian legal system as a whole.
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Court Jurisdiction and Proceedings Transfer Act, S.Y. 2000, c. 7 (Yukon) [Not yet in force]

Real and substantial connection

10.(1) Without limiting the right of the plaintiff to prove other circumstances that constitute a

real and substantial connection between the Yukon and the facts on which a proceeding is based,

a real and substantial connection between the Yukon and those facts is presumed to exist if the

proceeding

(a) is brought to enforce, assert, declare, or determine proprietary or possessory rights or a

security interest in immovable or movable property in the Yukon;

(b) concerns the administration of the estate of a deceased person in relation to

(i) immovable property of the deceased person in the Yukon, or

(ii) movable property anywhere of the deceased person if at the time of death he or she

was ordinarily resident in the Yukon;

(c) is brought to interpret, rectify, set aside, or enforce any deed, will, contract, or other

instrument in relation to

(i) immovable or movable property in the Yukon, or

(ii) movable property anywhere of a deceased person who at the time of death was

ordinarily resident in the Yukon;

(d) is brought against a trustee in relation to the carrying out of a trust in any of the

following circumstances

(i) the trust assets include immovable or movable property in the Yukon and the relief

claimed is only as to that property,

(ii) that trustee is ordinarily resident in the Yukon,

(iii) the administration of the trust is principally carried on in the Yukon,
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(iv) by the express terms of a trust document, the trust is governed by the law of the

Yukon;

(e) concerns contractual obligations, and

(i) the contractual obligations, to a substantial extent, were to be performed in the

Yukon,

(ii) by its express terms, the contract is governed by the law of the Yukon, or

(iii) the contract

(A) is for the purchase of property, services or both, for use other than in the course

of the purchaser's trade or profession, and

(B) resulted from a solicitation of business in the Yukon by or on behalf of the

seller;

(f) concerns restitutionary obligations that, to a substantial extent, arose in the Yukon;

(g) concerns a tort committed in the Yukon;

(h) concerns a business carried on in the Yukon;

(i) is a claim for an injunction ordering a party to do or refrain from doing anything

(i) in the Yukon, or

(ii) in relation to immovable or movable property in the Yukon;

(j) is for a determination of the personal status or capacity of a person who is ordinarily

resident in the Yukon;

(k) is for enforcement of a judgement of a court made in or outside the Yukon or an

arbitral award made in or outside the Yukon; or

(1) is for the recovery of taxes or other indebtedness and is brought by the Commissioner or

a municipality.
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(2) Despite the presumption established by subsection (1) a party may prove that there is no real

and substantial connection between the Yukon and the facts on which the proceeding is based.

Discretion as to the exercise of territorial competence

11.(1) After considering the interests of the parties to a proceeding and the ends of justice, a

court may decline to exercise its territorial competence in the proceeding on the ground that a

court of another state is a more appropriate forum in which to hear the proceeding.

(2) A court, in deciding the question of whether it or a court outside the Yukon is the more

appropriate forum in which to hear a proceeding, must consider the circumstances relevant to the

proceeding, including

(a) the comparative convenience and expense for the parties to the proceeding and for their

witnesses, in litigating in the court or in any alternative forum;

(b) the law to be applied to issues in the proceeding;

(c) the desirability of avoiding multiplicity of legal proceedings;

(d) the desirability of avoiding conflicting decisions in different courts;

(e) the enforcement of an eventual judgement; and

(f) the fair and efficient working of the Canadian legal system as a whole.

Lien réel et substantiel

10. (1) Sans limiter le droit du demandeur d'établir d'autres circonstances qui constituent un lien

réel et substantiel entre le Yukon et les faits sur lesquels une instance est fondée, un lien réel et

substantiel est réputé exister entre le Yukon et ces faits dans les cas suivants:
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a) l'instance est introduite dans le but de faire respecter, de revendiquer ou de déclarer des

droits de propriété, des droits possessoires ou un droit de sûreté sur un bien meuble ou

immeuble au Yukon ou de faire statuer le tribunal à leur égard;

b) l'instance porte sur l'administration d'un bien immeuble de la succession d'une

personne décédée, lequel est situé au Yukon, ou sur un bien meuble de la succession d'une

personne décédée qui, au moment de son décès, avait sa résidence habituelle au Yukon,

sans égard à l'emplacement du bien meuble;

c) l'instance porte sur l'interprétation, la rectification, l'annulation ou l'exécutionnd'un

acte, testament, contrat ou autre instrument relatif à un bien meuble ou immeuble situé au

Yukon ou à un bien meuble de la succession d'une personne décédée qui, au moment de

son décès, avait sa résidence habituelle au Yukon, sans égard à l'emplacement du bien

meuble;

d) l'instance est introduite contre un fiduciaire, relativement à l'exercice de ses fonctions

de fiduciaire, dans l'une des circonstances suivantes:

(i) l'actif de la fiducie comprend des biens immeubles ou des biens meubles situés au

Yukon et le redressement demandé vise seulement ces biens,

(ii) le fiduciaire a sa résidence habituelle au Yukon,

(iii) l'administration de la fiducie se fait principalement au Yukon,

(iv) en vertu des modalités stipulées dans l'acte constitutif, la fiducie est régie par les

lois du Yukon;

e) l'instance introduite porte:

(i) sur des obligations contractuelles qui, dans une large mesure, devaient être exécutées

au Yukon,
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(ii) sur un contrat où il est expressément stipulé que celui-ci est régi par les lois du

Yukon,

(iii) sur un contrat d'achat de biens ou de services qui ne sont utilisés ni dans le cours

des affaires de l'acquéreur ni dans l'exercice de sa profession; ou sur un contrat

découlant d'une sollicitation commerciale au Yukon par le vendeur ou en son nom;

f) l'instance introduite porte sur des obligations de restitution qui, dans une large mesure,

ont pris naissance au Yukon;

g) l'instance introduite porte sur un délit commis au Yukon;

h) l'instance introduite concerne une entreprise exploitée au Yukon;

i) l'instance introduite est une demande d'injonction enjoignant une partie de faire ou de ne

pas faire quelque chose au Yukon ou en rapport avec des biens meubles ou des biens

immeubles situés au Yukon;

j) l'instance introduite vise à établir le statut personnel ou la capacité d'une personne qui a

sa résidence habituelle au Yukon;

k) l'instance introduite porte sur l'exécution d'un jugement rendu par un tribunal

l'intérieur ou à l'extérieur du Yukon ou sur l'exécution d'une décision rendue par un

arbitre à l'intérieur ou à l'extérieur du Yukon;

1) l'instance introduite porte sur le recouvrement de taxes ou d'autres dettes et est introduit

par le Commissaire ou une municipalité.

(2) Malgré la présomption créée par le paragraphe (1), une partie peut démontrer qu'il n'y a

aucun lien réel et substantiel entre le Yukon et les faits sur lesquels une instance est fondée.
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Exercice discrétionnaire de la compétence territoriale

11.(1) Après avoir pris en considération l'intérêt des parties à une instance et les fins

de la justice, le tribunal peut refuser d'exercer sa compétence territoriale à l'égard d'une instance

si, à son avis, il conviendrait mieux qu'un tribunal d'un autre état soit saisi de l'affaire.

(2) Lorsqu'il détermine si un tribunal à l'intérieur ou à l'extérieur du Yukon constitue le ressort

approprié pour entendre l'instance, le tribunal doit prendre en considération les circonstances

pertinentes à l'instance, notamment:

a) le coût et la commodité pour les parties à l'instance et leurs témoins d'être entendus dans

ce ressort ou dans un autre;

b) la loi à appliquer aux questions en litige;

e) la possibilité d'éviter la multiplicité des instances;

d) la possibilité d'éviter que des décisions contradictoires soient rendues par différents

tribunaux;

e) l'exécution d'un jugement éventuel;

f) le fonctionnement juste et efficace du système juridique canadien dans son

ensemble.
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AMENDED 

STATEMENT OF CLAIM

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by
the plaintiff. The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer
acting for you must prepare a statement of defence in Faun 18A prescribed by the Rules of Civil
Procedure, serve it on the plaintiffs lawyer, or where the plaintiff does not have a lawyer, serve
it on the plaintiff and file it, with proof of service, in this court office, WITHIN TWENTY
DAYS after this statement of claim is served on you, if you axe served in Ontario.

If you are served in another province or territory of Canada or in the United States
of America, the period for serving and filing your statement of defence is forty days. If you are
served outside Canada and the United States of America, the period is sixty days.

Instead of serving and filing a statement of defence, you may serve and file a
notice of intent. to defend in Form 18B prescribed by the Rules of Civil Procedure. This will
entitle you to ten more clays within which to serve and file your statement of defence.

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE
GIVEN AGAINST YOU /N YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO
YOU.

IF YOU WISH T(3 DEFEND TITIS PROCEEDING BUT ARE UNABLE TO
PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A



LEGAL AID OFFICE.
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TO: IIAARETZ.COIVI
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Zalrnan Shocicen st. 21
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66532

AND TO: HAARETZ DAILY NEWSPAPER LTD.
Za1m-cm Shocken st. 21
Tel Aviv-Jaffa
66532

AND TO: HAAR.ETZ GROUP
c/o Haaretz Daily Newspaper Ltd.
Zalman Shooken st, 21
Tel Aviv-Jaffa
66532

AND TO: HAARETZ.CO.IL
c/o Haaretz Daily Newspaper Ltd.
Zalrnan Shocicen st. 21
Tel Aviv-Jaffa
66532

AND TO: SHLOMI BARZEL
c/o Haaretz Daily Newspaper Ltd.
Zalrnan Shocken st. 21
Tel Aviv-Jaffa
66532

AND TO: DAVID MAROUANI
c/o Haaretz Daily Newspaper Ltd.
Zalman Shocken st. 21
Tel Aviv-Jaffa
66532

Address of court office:
393 University Avenue

10th Floor
Toronto, Ontario M5G 1E6
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CLAIM

1. The plaintiff claims:

(a) general damages for libel in the amount of $600,00.0.00;

(b) punitive damages in the amount of $100,000.00;

(c) pre-judgment and post judgment interest on the said sums pursuant to s. 128 of

the Courts of Justice Act, RS.O. 1990, c. C.43;

(d) his costs of this action on a substantial indemnity basis, inclusive of H.S.T.; and

(e) such further and other relief as to this Honourable Court seems just.

2. The plaintiff is a business owner and operator, an instructor at the University of Toronto,

a member of the board of several entities, including a member (emeritus) of the Board of

Directors of Sick Children's Hospital in Toronto, a philanthropist and an active member of the

community, who resides in the City of Toronto, in the Province of Ontario. One of the plaintiff's

business enterprises is an ownership interest in the Ivlaccabi Tel Aviv soccer team.

3. The defendants, Haaretz.com and Haaretz.co.il are web sites owned and operated by

Haaretz Daily Newspaper Ltd., all of which form part of the Haaretz Group (hereafter referred to

collectively as "Haaretz"). The Haaretz Daily Newspaper Ltd. is a company incorporated

pursuant to the laws of Israel and is in the business of publishing newspapers and news on the

internet in Israel and abroad.

4. The defendant, Shlomi Barzel ("Balzer) is an employee of Haaretz and is its sports

editor.

5. The defendant, David Marouani ("Marouani"), was at all material times a reporter

employed by Haaretz. Mr. Marouani is the author of an article entitled "S'occer / Profile / Long-

distance Operator". The article also contained a sub-heading: "Though he spends most of his

time in Canada, Maccabi Tel Aviv owner Mitch Goldhar runs his club down to every detail. But

could his penny pinching and lack of long term planning doom the team."

6. On or about November 30, 2011 the defendants published the aforesaid article entitled

"Soccer / Profile / Long-distance Operator" (hereafter "the article") in Israel and abroad. The
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article was published in Hebrew and in English on the internet and distributed throughout

Ontario and Canada, as well as internationally. Haaretz claims in its English online edition of

the paper that it has a readership of "2.5 million unique users per month".

7. The plaintiff will rely on the internet story in its entirety as set out in the English

translation, a copy of which is annexed hereto as Schedule "A", as being libellous of him

personally and in the way of his occupation as an active business owner and business operator.

8. The plaintiff pleads that the defendants have acted maliciously in publishing the article

intended to discredit him.

9. The plaintiff pleads that the natural and ordinary meaning of the aforesaid article is that

the plaintiff:

(a)

(b)

displays behavioural characteristics of megalomania;

displays behavioral characteristics of a form of personality disorder or mental

illness;

(e) as a result of (a) and (b) above, is compelled to involve himself in all daily

activities of the Maccabi Tel Aviv soccer club;

(d) as a result of (a) and (b) above, makes irrational business decisions;

(e) treats employees in an offensive manner;

(f) is irrationally thrifty concerning benefits to employees;

(g) was reached for comment, and was given an opportunity to refute the libellous

allegations but declined to do so, suggesting that he was aware of the article, had

no interest in commenting on the article and implied that he concurred with the

article.

10. The plaintiff pleads that in publishing the article, Haaretz, Barzcl and Marottani each

failed to meet the basic standards of responsible journalism, including to conduct proper research

or to corroborate the factual assertions contained in the article. The article contains significant

factual errors, and fabrications including, but not limited to the following (which are listed in

bold):



_g_

(a) To get a car, Mr. Angelides had to go to a team sponsor, behind Mr.

Goldhar's back.

Mr. Angelides did not go behind Mr. Goldhar's back to get a car, Mr. Goldhar,

not a team sponsor, supplied Mr. Angelides with his car.

(b) "Goldhar boasts to his business contacts in 'Toronto that he is not only the

owner of Maccabi Tel Aviv but also its soccer director."

Mr. Goldhar has made no such assertions to business contacts in Toronto.

(c) "He related a dingy apartment for himself and drives nothing more than a

Hyundai Getz."

The apartment referred to has a value olmore than $2 million. He does not drive

a Hyundai Getz.

(d) "[Goldhar.] cut out a cartoon of him that appeared in one paper [in the Greek

press], asking all his employees whether it was flattering."

This event never occurred.

(e) "Goldhar plays soccer at least once a week in Toronto with Ilan Sa'adi, a

former professional player and close friend."

Mr. Goldhar does not play soccer and he has no knowledge of Ilan Sa'adi.

(0 "Goldhar does not have a long term plan for the team."
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Mr. Goldhar has, since taking ownership of the team, developed his own long

term plan for the organization,

11. The plaintiff pleads that by reason of the publication of the .article he has suffered damage

to his reputation in his business and personal life.

12. The plaintiff will continue to suffer damage, and in particular financial loss, having

regard to the permanent availability of the article on .Google News and other worldwide search

engines, The plaintiff conducts business in Israel, Canada and the United States, and will

continue to suffer damages in these countries and elsewhere.

13. The plaintiff pleads and relies upon Rule 17.02(g) and (h) of the Rules of Civil Procedure

made under the courts of Justice Act, R,R.0, 1990, Reg. 194.

The plaintiff proposes that this action be tried in Toronto, Ontario.

DATE: December 29 , 2011 JULIAN PORTER, Q.C.
Suite 1600, 1 First Canadian Place
100 King Street West
Toronto, Ontario
M5X 1G5

LSUC No. 10104E
"Telephone: 416-862-4297
Facsimile: 416-862-7661

and —

LENCZNER, SLAGHT, ROYCE, SMITH,
GRIFFIN LLP
130 Adelaide Street West
Suite 2600
Toronto, Ontario
M5H 3P5

William C. McDowell (LSUC No. 28554G)
Telephone: 416-869-2949
Facsimile: 416-865-2850

Counsel for the Plaintiff
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Soccer / Profile / Long-distance operator
Though he spends most of his time in Canada, Maccabi Tel Aviv owner Mitch Goldhar runs his club down to every

detail. But could his penny pinching and lack of long term planning doom the team.

By David Marouani

CrISeS are•par for the course at Maccabl Tel Aviv, even when the club .appears to be on an even keel. Must Of the triSes don't Make it

onto the public's radar, but they'have one thing in common:. their connection to way that Canadian owner Mitch Goldhar runs the chit).

Just over a year ago, Glair:titer's repreSentatIve lit Israel, Jack Angelidas, complained ab.out the job that Clarke Zadikov,.the long-time
CFO of the team, wai doing. Goldhar's immedlato response was to suggest appointing Someone to do an ldentical ]bh, with a Slightly.

different title - bUt.reporting back to the owner. So Tomer Sham& was appointed commercial manager and ZadIkov's authority was

slowly eroded: Two months ago, the Pollcy had the desired, affect and Zadikov reached an agreement with Angelldes over her retirement.

"filtch'sgameplan Is to wear down.anybody who he wants to get rid of, until they've had enough and decide to leave of their own

accord," one club Insider told Haaret.z this week.

The departure of CEO Uzi Shays, following the gradual erosion of his pourers, is a case In point, 'The dismissal of Avi tiimni is.the

exception that proves the rule," the same insider said, 'For the most part, (Goldlior is) supremely patient. One could even saY he's cold

and calculated,"

Gold/lei-is also playing with time In the battle between coach tloti Ivanlr and star striker Barak Yitzhak]. Goldhar landed In Israel On

Friday, but he opted not to address the spat until Monday evening.

According to club sources, the 'owner Is currently observing the situation and has not yet decided how he will handle this latest crisis,

"Whatever happens," one source said,.-he will be remembered as the knight In shining armor who came in and saved the day,"

Soldhar's management model MS Imported directly fronl his main buSineSS Interest - a partnership with Wal-Mart to operate shopping
centershr Canada. He even spelled out his managerial vision in a leaflet distributed to lans'ohead Of Sunday night's derby against

Magoel Tel Aviv.

"By dealing with dlscipiinary Matters, commitment and the right approach," he wrote, ''we ere now at the dawn of a cultural revolution -

a' process of building a new Sporting culture.'

Within the club, however, there Oro those ,who behove that Goldhar's managerial culture la based on overconcenn-ation bordering on
megalomania, penny•pinching and a lack of long-term planning.

'With ail due reSpect to 'cultural revolutions, the nog between Maccabl Tel Aviv and tgaccabl Italia getting wider Since he arrived.' said

one team insider.

And wIth.oll due respect to Angelides, everyone at Maceabi knows that It's a one-man show, Anything that Goldhar's Cypriot lieutenant

says to the players or to the coaching stall is prefike.d by the words 'Mitch says...*

When IvanIr read the riot act to hls players at a rneaing in Caesarea last week, almost every Sentence included the. phrase "the owner

told me that..."

Despite running the club from afar, decisions are only made once Goldner has given them the green light. lie was even involved In the

minute details Of the search for a location for the [WS TICW souvenir shop.

"I want to Invest in branding the store," he told his employees over a year ago. For months, he Wail presented with dOyenS of potential

locations for the Store In north Tel Aviv, but rejected them all. in the end, lie decided torenovate the mobile home in the south of the

city where the store is currently located.

Do as your boss says

Goldhar boasts to his business contacts in Toronto that he is not only the owner of Maccabl Tel Aviv but also its soccer director. The last

time he was in Israel, he brought TvanIr into his office and tried to tell him how the team should be playing, 'Maris] Medunjanin 'should

be playing in the same position that he plays for the ItIosnion] national team," Goidhar reportedly told his coach. In fact, It was at

Goldner's suggestion that Medunjonin was returned to tile starting line•up at the expense 01 Gal Albermen. "Ivanir doesn't know how to

respond In these situations,' says a club source. "But he believes that he really should do as his boss suggested - even if that boss

knows nothing about soccer,"

This week, too, In the aftermath of the detest In Sunday's derby match, Goldner got Involved. •

"You shewesittrat you've got the ability," ite told the players, 'but you scorn to have misplaced the character that you showed at the

start of the season. I am convinced that you All have that character and now's Um time that you have to show It."

http://wWw.haaretz.com/rnisc/article-print-page/soccer-profile-long-distartc... 12/12/2011
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Goldhar has Invested hendredSof Millions of shekels in Maccabi since he arrived on scene some two and a half years ago, but Club

SourCeS Say that he borders on•the frugal when It comes to themanagerial side of the club. When Angefides -vme first offered•a job, for

example, Goldhar did not see llt to 'offer Men a company cat. Angelidos complained bitterly but silently about this, until he eventually

perstraded•onn of the team's sponsors to provide hint with o vehicle • without Goldhar's knowledge.

In an interview with iMdioth Ahronoth's Nahum P,arnea,Goldhar Spoke about how much he values the work done behind the scenes by

the club's equipment•manager, David Zooid, who earns a fraction of the salary of the players, What he Palled to.polnt uut, however, is

that he has steadfastly refused to false Zachl's measly pay by just a few hundred shekels, Tn. llnildhar's credit, it should he 
noted that,

when it comes to frugality, he practices what he preaches: he rented n dingy apartment•for himself hi Tel Aviv and he drives nothing

more fancy than a Hyundai Getz,

Goldhar, according to club Insiders, thrives on the media attention that maccabl brlOgs him. Despite the fact that he planned his latest

visit to Israel well In advance, for example, and -the crew aboard hls private jet was briefed a week Imadvance, he made sure that the

media were kept in the dark, In order to create an aura of expectation.

when Maccabl played agaInst.Panatillhalkos earlier this:seasoN he reed everything that was ',Witten about him the Greek press and:even

cut out a cartoon of hint that appeared In one the paper, asking all his: employees whether it was flattering. He also has articles In which

his name appears translated into English.

Despite his many statements,- GOldhar•does riot have atopg"term plan fur the team. The only plan he haS presented:so far has been-to

upgrade the. club's training facilities, but that still hasn't happened. The only changes he has Made have been to-the youth team set-up,

and he often boasts about that team's accomPlishmentS.

This has become a sure point With former owner Alex Shnaider, who Complained that Goldhar was taking credit fora fiVe•year plan that

was implemented before he even arrived-at the club.

As for his longterm future, Goldhar says that lie's here to stay. 'He Is so keen to prove to everybody that his business model can work

that he won't leave unlit he's won at least a league championship,' according to one of his close associates.

There are those, however, who see things differently. Goldhar plays soccer at leas: once a week in Toronto with Ilan. Sa'adl, a former

profeSsional player end close friend. (Me of the people who plays with themsays that, between the lines, there are clear signs that
Goldhar is getting frustrated with fifaccabl.

"He's verydisiressed utile way the team Is playing,' the source says. "lf t Understand .him correctly, he will give the team until the end

of this season to win the championship and then he'll start looking for someone to take elaccabi off hls hands.*

Goldhar deelined to comment for this article.

http://www.haaretz.com/misc/article-print-page/soccer-profile-long-distanc... 1.2/12/201 1
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