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PART I – STATEMENT OF FACTS 
 
 
A. Overview 

1. The appellant’s Charter claim is based on speculative evidence concerning the reliability 

and validity of certain psychological assessment tools (actuarial tools). These tools are used 

regularly by psychologists in the private and public sectors worldwide to provide expert 

assessments of the risk of violence. At trial, the experts agreed that there was a large body of 

empirical research evaluating and supporting the reliability and validity of the tools for 

heterogeneous groups of offenders within the federal correctional system, comprising both 

Indigenous and non-Indigenous offenders. There are no empirical studies concluding that these 

tools are unreliable or invalid for use with Indigenous offenders.    

2. The Federal Court of Appeal properly overturned the trial judgment because the appellant 

failed to establish that the tools generate or are likely to generate unreliable results for Indigenous 

offenders. Alleging, as the appellant does, that the tools are of “unknown reliability” does not meet 

the burden of proof for either statutory or Charter infringements. Having found the appellant failed 

to satisfy the evidentiary burden, the Court of Appeal did not consider the merits of either the 

statutory or Charter breaches found by the trial judge.   

3. This Court has emphasized the importance of contextual analysis in Charter litigation. 

Were this Court to consider the merits of the trial judgment, the trial judge’s singular focus on the 

actuarial tools in his s. 7 Charter analysis ignores the context in which the tools are used in the 

federal correctional system. Psychologists conducting psychological risk assessments exercise 

judgment in accordance with professional standards to select methodologies appropriate to the 

particular circumstances. Actuarial tools, when used, are not determinative of an offender’s risk 

level, but are part of a multi-faceted approach to psychological risk assessment. These assessments 

are then considered by various decision-makers in the corrections process, including by courts, the 

Parole Board of Canada (the Parole Board) and provincial and federal corrections officials. In 

making decisions about an offender’s incarceration, decision-makers are required to balance a 

number of considerations relevant to an assessment of risk.    
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4. In recognition of the unique circumstances of Indigenous offenders and their over-

representation within the correctional system, all Correctional Service of Canada (CSC) decisions 

require consideration of the impact of Indigenous social history on an offender’s criminal 

behaviour. In the context of risk assessment, this consideration informs the development of 

culturally appropriate mitigation strategies.  

5. This Court’s case law provides no support for the proposition that the use of these actuarial 

tools deprives the appellant of his liberty or security of the person. Further, the trial judge 

misconstrued the object and purpose of risk assessment. The use of these tools, as part of a multi-

faceted approach to risk assessment, supports the dual aim of the federal correctional system: the 

protection of society and the rehabilitation of offenders. There is no s. 7 infringement. 

B. The Appellant and the Correctional Service of Canada 

6. The appellant identifies as Métis and was adopted as an infant and raised by a non-

Indigenous family.1 He has been incarcerated for more than thirty years2 and is serving two life 

sentences for second degree murder, attempted murder and escape of lawful custody.3 The life 

sentences were imposed for brutal, violent, sexually motivated crimes. In the two separate offenses, 

the appellant sexually assaulted and strangled the young female victims – one victim was murdered 

and the other was permanently disabled and severely impaired.4 

7. The appellant commenced an action in Federal Court alleging that certain actuarial tools 

used to assess the risk of criminal recidivism are unreliable when administered to Indigenous 

offenders. He claimed that the CSC’s use of these tools in decision-making unjustifiably infringed 

his section 7 and 15 Charter rights and sought injunctive and declaratory relief.5  

8. The CSC is the federal government agency responsible for managing offenders with court- 

imposed sentences of two years or more. The CSC is governed primarily by the Corrections and 

                                                 
1 Reasons for Judgment of the Federal Court dated September 18, 2015 (FC Reasons), para 2, 
Appellant’s Record (AR), p 2. 
2 FC Reasons, para 4, AR, p 3. 
3 Record of Convictions, AB, Vol 12, p 3755.  
4 FC Reasons, para 5, AR p 3; Dr. Nadeau report, AB, Vol 5, pp 1369-1370. 
5 Reasons for Judgment of the Federal Court of Appeal dated August 3, 2016 (FCA Reasons), para 
1, AR, pp 39-40; Third Amended Statement of Claim, para 9, AB, Vol 1, pp 91-92. 



3 
 

 
 

Conditional Release Act (CCRA)6 and the Corrections and Conditional Release Regulations 

(CCRR).7 The CSC is also guided by Commissioner Directives, made pursuant to sections 97-98 

of the CCRA.  

9. The purpose of the federal correctional system is to contribute to the maintenance of a just, 

peaceful and safe society by carrying out court-imposed sentences and assisting in the rehabilitation 

of offenders and their reintegration into the community through the provision of programs in 

penitentiaries and in the community.8 The paramount consideration for the CSC in this process is 

the protection of society.9 

10. Section 4 of the CCRA sets out a number of guiding principles, including the principle that 

the CSC’s correctional policies, programs and practices be responsive to the special needs of 

Indigenous offenders.10 The CCRA, the CCRR and the Commissioner Directives incorporate 

specific policies and programs that respond to the specific needs of Indigenous offenders.11 These 

include, for example, consideration of an Indigenous offender’s social history12, ensuring that an 

inmate who has expressed an interest in following a healing path is referred to an Elder, and that 

the knowledge and guidance of an Elder, Spiritual Advisor or Indigenous Liaison Officer are taken 

into account when the CSC assesses an inmate.13 

 

 

                                                 
6 SC 1992, c 20.  
7 SOR/92-620.  
8 CCRA, supra, s 3. 
9 Ibid, s 3.1; Library of Parliament, Publication No. 41-1-C10-E, Legislative Summary of Bill C-
10, section 6.2.1.1, p 78.  
10 CCRA, supra, s 4(g).  
11 CDs 702 “Aboriginal Offenders” and 702-1 “Establishment and Operation of Pathways 
Initiative”; AB, Vol 11, pp 3516-3529, 3533-3539.  
12 CD 702, supra, definition of “Aboriginal social history”, AB, Vol 11, p 3521. 
13 CCRA, supra, ss 80, 81(3), 82, 83, 84, 84.1; CCRR, supra, 9(f), 114; CD 702, supra, paras 14-
18, AB, Vol 11, p 3519; See also CD 705-3 “Immediate Needs and Admission Interviews”, para 
1(c), AB, Vol 11, p 3563; CD 705-5 “Supplementary Intake Assessments”, paras 20-22, AB, Vol 
11, p 3573; CD 712-1 “Pre-Release Decision Making”, paras 7-8, AB, Vol 12, p 3683; Annex E 
and F, AB, Vol 12, pp 3693-3966; Dr. Motiuk testimony AB, Vol 20, pp 6940:10-6941:16. 
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C. Psychological Risk Assessment and the Use of Actuarial Tools 

11. Decision-makers in the correctional context are required to consider the risk posed by an 

offender in making decisions under the CCRA, CCRR and pursuant to Commissioner Directives.14 

As part of this process, the CSC refers offenders who meet specific criteria,15 such as the appellant, 

for a psychological risk assessment.16 A psychological risk assessment is conducted by a forensic 

or clinical psychologist and presented in an assessment report.17  

12. Psychological risk assessments are relied on by courts (in determining a dangerous offender 

designation),18 the CSC, and the Parole Board. The CSC may weigh and consider such 

psychological risk assessments as part of the overall evidence in their decision-making and 

supervision of a sentence. A psychological risk assessment may be considered as part of a multi-

stage, multi-faceted decision-making process to, inter alia, approve or deny temporary absences, 

programming, and determine an offender’s security classification.19 

13. The purpose of a psychological risk assessment is to evaluate and to assist in the 

management of the risk of criminal behaviour by the offender and must consider the offender’s risk 

of recidivism; provide an evaluation of the level of the offender’s risk; suggest options for the 

management of that risk; and identify factors that would affect this risk.20  

                                                 
14 CCRA, supra, ss 17(1-2), 17.1, 18(2), 28, 30, 102, 116(1), 132(1-1.1), 133(3), 133(4.1); CCRR, 
supra, ss 17, 18; CD 712-1, “Pre-Release Decision Making”, paras 34-38, AB, Vol 12, p 3681; CD 
705-7, “Security Classification and Penitentiary Placement”, AB Vol 12, pp 3634-3657. 
15 See for example: CD 705-5, supra, paras 9-16, AB, Vol 11, pp 3572-3573; CD 712-1, supra 
paras 34-38, AB, Vol 12, pp 3685-3686.  
16 Dr. Motiuk testimony, AB, Vol 20, pp 6934:24-6935:22; CD 712-1, supra, paras 34-38, AB, 
Vol 12, pp 3685-3686.  
17 Psychological risk assessments may also be conducted by psychiatrists.  
18 See for example: R v Awasis, 2016 BCPC 219; R v Haley, 2016 BCSC 1144. 
19 CCRA, supra, s 17.1; CD 712-1, supra, paras 34-38, AB, Vol 12, p 3681. See also: CD 705-7, 
supra, AB Vol 12, p 3654.  
20 CD 840, “Psychological Services”, para 20(c), AB, Vol 12, p 3747 (revoked as of April 27, 
2015); CD 710-6, “Review of Inmate Security Classification”, definition of “psychological risk 
assessment”.  
 

http://www.csc-scc.gc.ca/politiques-et-lois/710-6-cd-eng.shtml
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14. Empirical research establishes that relying solely on clinical judgment is unreliable.21 

Consistent with professional standards and obligations, psychologists conducting a psychological 

risk assessment for the CSC must use scientifically validated methodologies in an integrated 

manner.22 One methodology involves the use of assessment tools based on actuarial methodology 

(actuarial tools), which assist psychologists in providing their expert opinions about the extent and 

management of an offender’s risk of recidivism.23 In actuarial methodology, risk factors are 

prescribed and assigned a weight based on their statistical association with an outcome, and the 

factors are combined to produce a score. This score is linked to a probability that the offender will 

commit a particular act in the future.24  

15. The appellant challenges the use of five such actuarial tools administered during his 

incarceration: (1) Hare Psychopathy Checklist Revised (PCL-R); (2) Violence Risk Appraisal 

Guide (VRAG); (3) Sex Offender Appraisal Guide (SORAG); (4) Static 99; and (5) Violence Risk 

Scale – Sex Offender (VRS-SO).25 None of these actuarial tools are mandated by the CSC’s 

policies or practices. Psychologists use their professional judgment to select appropriate 

methodologies in completing an offender’s psychological risk assessment.26 The tools are not  

determinative of a psychologist’s conclusion on an offender’s risk. Rather, psychologists weigh 

and consider the information provided by the tool as part of an overall professional, expert 

assessment as to risk.  

16. The impugned actuarial tools assist in the prediction of an offender’s risk of recidivism. 

The PCL-R, VRAG, and SORAG measure the risk of violent and criminal recidivism.27 The PCL-

R can also be used to assess psychopathy (a clinical construct) without using actuarial 

                                                 
21 Forth, Adele, Risk Assessment Tools: A Guide, (Ottawa: Parole Board of Canada, 2009), AB, 
Vol 13, p 4247.  See also: Dr. Hart testimony, AB, Vol 19, pp 6693:22-6694:2. 
22 See for example: The College of Psychologists of British Columbia (CPBC), Code of Conduct, 
sections 11.15, 11.32. See also: CD 840, supra, paras 2, 20, AB, Vol 12, pp 3745, 3747; CD 710-
6, supra, definition of “psychological risk assessment”.  
23 CD 712-1, supra, AB, Vol 12, p 3681; CD 705-8, supra, Vol 12, p 3663; CD 840, supra, AB, 
Vol 12, p 3744. 
24 Forth, Adele Risk Assessment Tools: A Guide, supra, AB, Vol 13, p 4248.  
25 FC Reasons, para 12, AR, p 4. 
26 CD 840 paras 18, 20, AB, Vol 12, p 3747; Dr. Motiuk testimony, AB, Vol 20 pp 6932:22-
6933:7.  
27 FC Reasons, paras 12-23, AR, pp 4-7. 

http://www.csc-scc.gc.ca/politiques-et-lois/710-6-cd-eng.shtml
http://www.csc-scc.gc.ca/politiques-et-lois/710-6-cd-eng.shtml
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methodology.28 The Static-99 and VRS-SO measure sexual and criminal recidivism. The VRS-SO 

can also measure the impact of treatment programs on an offender’s risk.29  

17. These actuarial tools have been well-established to be reliable (test scores are consistent 

across test administrators) and valid (the ability of the tools to forecast or predict future violence).30 

The tools are used worldwide by forensic psychologists and psychiatrists in both the public and 

private sectors and across a variety of cultural groups.31 In an earlier judicial review proceeding 

brought by the appellant, the Federal Court accepted the respondent’s evidence that the VRAG and 

SORAG were predictive in a wide variety of populations.32    

18. Actuarial tool results provide a numerical result or point of comparison, but this result alone 

does not determine the assessment of an offender’s risk of recidivism. A psychologist must 

consider and interpret the results of an actuarial tool alongside other factors to provide an opinion 

as to an offender’s risk. These factors can vary, but psychological risk assessments generally 

include the offender’s psychosocial and criminal history, current mental status and mental health 

history, behaviour while incarcerated, identification of areas of strength and need, treatment 

programs attended, clinical impressions based on offender interviews, the results of any risk 

assessment tools used and any prior psychological assessments.33 After considering these factors, 

psychologists then provide their conclusions regarding the offender’s risk, factors that increase or 

decrease this risk, and recommendations for managing the risk.34  

D. Psychological Assessments - Only One Piece of Evidence Before a Decision-Maker  

19. There were three types of decisions and recommendations referenced at the trial level where 

the use of actuarial tools allegedly had a negative impact on the appellant: parole recommendations 

                                                 
28 Dr. Hart testimony, AB, Vol 19, pp 6649:20-6650:23.  
29 FC Reasons, paras 22-23, AR, p 7. 
30 Dr. Hart affidavit, para 16, AB, Vol 17, p 5705.  
31 Dr. Rice testimony, AB, Vol 20, p 6768:9-11; Dr. Hart testimony, AB Vol 19, p 6702:4-12.   
32 See infra paras 23-24; Ewert v Canada (Attorney General), 2007 FC 13 (Ewert v Canada 2007) 
at para 58. 
33 See for example: Dr. Brinks report, AB, Vol 16, pp 5356-5367; Dr. Nadeau report, AB, Vol 5, 
pp 1368-1381.  
34 See for example: Dr. Nadeau report, AB, Vol 5, p 1378-1381. 
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and decisions in respect of escorted temporary absences (ETAs) and security classification.35 The 

appellant has not challenged any particular CSC recommendation or decision. 

20. To assist a CSC decision-maker, an offender’s CSC case management team prepares an 

“assessment for decision” setting out the team’s recommendation. The case management team’s 

recommendation is not binding - the decision-maker may consider other information in addition to 

the assessment for decision.36 Commissioner Directives detail the procedures the CSC follows in 

making decisions.37   

21. The decisions and assessment for decision reports in the record are illustrative of the many 

factors considered by the CSC in making recommendations and decisions about an offender.38 

Such reports consider psychological risk assessments, but also consider the appellant’s institutional 

behaviour, treatment programs recommended or completed, mental health assessments, the 

appellant’s correctional plan, the nature of the appellant’s crimes and considerations related to the 

appellant’s identification as Indigenous. A psychological risk assessment is just one piece of 

information that is considered by CSC officials in conjunction with other assessment reports when 

making recommendations or decisions.  

22. Pursuant to CSC Directives, the unique circumstances of Indigenous offenders 

(characterized as “Aboriginal social history”), as well as culturally appropriate/restorative options 

must be considered in the decision-making process.39 These unique circumstances include: effects 

of the residential school system, family or community history of substance abuse, level or lack of 

                                                 
35 FC Reasons, paras 60-62; 64-65, AR, pp 17-18. 
36 See for example: AB, Vol 3, pp 826-832; AB, Vol 4, pp 882-883.  
37 CD 705-7, supra, AB, Vol 12, pp 3634-3657; CD 710-6, supra, AB, Vol 12, pp 3669-3675; CD 
712-1, supra, AB, Vol 12, pp 3681-3699; CD 710-3, “Temporary Absences”. 
38 ETA Assessment for Decision, Referral Decisions and related documents: AB, Vol 5, pp 1173-
1231; Security Classification assessments, decisions and related documents: AB, Vol 3, 697-757; 
770-869; AB, Vol 4, pp 870-893; AB, Vol 13, pp 3992-3994; AB, Vol 16, pp 5461-5463; 5551-
5560; Parole assessment for decision and waiver related documents: AB, Vol 4, pp 1128-1138; 
AB, Vol 5, pp 1141-1162. 
39 CD 702, supra, para 6(e), AB, Vol 11, p 3517. 

http://www.csc-scc.gc.ca/acts-and-regulations/710-3-cd-eng.shtml
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formal education, experience in the child welfare system and loss or struggle with cultural/spiritual 

identity.40          

E. Procedural History of the Appellant’s Claim 

1. The Judicial Review Decision 

23. The appellant previously challenged the CSC intake assessment tools - Custody Rating 

Scale (CRS) and Security Reclassification Scale (SRS) - used in security classification decisions, 

as well as four of the five impugned actuarial tools (PCL-R; VRAG; SORAG; and VRS-SO) in a 

judicial review before the Federal Court.41 He argued that these tools should not be applied to him 

as an Indigenous person42 and commenced this action in 2005, which was stayed pending 

disposition of the appellant’s judicial review proceedings.43  

24. In January 2007, the Federal Court dismissed the appellant’s application for judicial 

review,44 accepting Canada’s submission that the scientific research supports the use of these 

actuarial tools with respect to Indigenous offenders, and that there was no evidence the appellant 

would have been classified at a lower level in the absence of these actuarial tools.45 The Court 

further noted that the CSC was researching its intake assessment tools.46 Research later confirmed 

that the intake assessment tools – the CRS and SRS - were predictive for Indigenous offenders.47  

  

                                                 
40 Ibid, definition of “Aboriginal social history”, AB, Vol 11, p 3521.  
41 Ewert v Canada 2007, supra at para 5.  
42 AB, Vol 6, p 1477-1600. 
43 Order dated September 30, 2005, AB Vol 1, p 120.  
44 Ewert v Canada 2007, supra. 
45 Ibid at paras 58-59. 
46 Ibid at para 66. 
47Gorbeil, Renée, “Assessing Security Re-Classification with Male Aboriginal and Non-Aboriginal 
Offenders” (CSC, September 2008), AB, Vol 7, pp 1940-1970; Gorbeil, Renée, “Using the 
Custody Rating Scale with Male Offenders” (CSC, December 2011), AB, Vol 16, pp 4854-4920; 
Barnum, Geoffrey and Gorbeil, Renée, “Revalidation of the Custody Rating Scale for Aboriginal 
and Non-Aboriginal Women Offenders” (CSC, May 2012), AB, Vol 16, pp 4921-4986; Helmus, 
Leslie-Maaike and Forrester, Tina, “Construct Validity of the Static Factors Assessment in the 
Offender Intake Assessment Process” (CSC, May 2014), AB, Vol 16, pp 5040-5098. 
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2. The Federal Court Trial  

25. The appellant’s third amended statement of claim alleged that the actuarial tools are of 

unknown reliability or generate false results and false conclusions or are unreliable when applied 

to Indigenous offenders.48 He alleged the CSC improperly relied on such actuarial results causing 

him significant adverse impact and violating his section 7 and 15 Charter rights.49 The trial judge, 

Justice Phelan, noted that there was a “thin record” to determine whether the actuarial tools 

infringed the appellant’s rights, and that the appellant stood in place for himself and all Indigenous 

offenders.50 

26. The respondent’s expert (Dr. Rice) cited uncontested evidence confirming the reliability 

and predictive validity of the actuarial tools with mixed populations, comprising both Indigenous 

and non-Indigenous offenders.51 This was a point upon which both experts agreed. On the specific 

question of studies in respect of the use of these tools on Canadian Indigenous offenders, there was 

no scientific evidence that the actuarial tools are biased in respect of Indigenous offenders.52 In 

contrast, there was recent scientific evidence that the PCL-R and Static 99 tests did make valid 

predictions for Indigenous offenders.53 There was also evidence confirming the validity of the tools 

with respect to different racial groups.54 The trial judge did not accept Dr. Rice’s expert opinion 

that the actuarial tools were reliable and valid in respect of Indigenous offenders, characterizing 

her views as “absolutist”.55  

                                                 
48 Third Amended Statement of Claim, paras 14-16, 18, AB, Vol 1, pp 91-95. 
49 FC Reasons, para 1, AR, p 2. 
50 Ibid, paras 3-4, AR, p 2. 
51 Dr. Rice affidavit, paras 8-15, AB, Vol 18, pp 6029-6032.  See also: Dr. Hart affidavit, para 16, 
AB, Vol 17, p 5705.  
52 Dr. Hart affidavit, para 17, AB, Vol 17, p 5705. 
53 FC Reasons, para 38, AR, p 11; Babchisin, Kelly M, Blais, Julie & Helmus, Leslie, “Do static 
risk factors predict differently for aboriginal offenders? A multi-site comparison using the original 
and revised Static-99 and Static 2002 scales” (2012), 54:1 CJCCJ 1, AB, Vol 16, pp 5563-5607. 
54 Cooke, David J, Kosson, David S, & Michie, Christine, “Psychopathy and ethnicity: structural, 
item and test generalizability of the psychopathy checklist revised (PCL-R) in Caucasian and 
African American participants, (2001), 13:4 Psychological Assessment 531,  AB, Vol 16, pp 5608-
5619; Smallbone, Stephen and Rallings, Mark, “Short-term predictive validity of the Static-99 and 
Static 99-R for indigenous and non-indigenous Australian sexual offenders, online (2013) 25:302, 
AB, Vol 16, pp 5662-5678.  
55 FC Reasons, para 48, AR, p 13. See also: FC Reasons, paras 46-47, 52, AR, pp 12-13, 14.   
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27. At the hearing, the appellant’s expert Dr. Hart was asked his opinion on the probability that 

the tests were biased. Dr. Hart testified that he could not quantify the probability, but that, in 

“natural language”, one would assume bias existed: 

[…] any professional who works in this field is alive to the distinct possibility that 
there is bias, and furthermore we would assume that there is some from [sic] of bias. 
Now, it may be relatively small and it may be tolerable. But it could actually be large 
and it might be intolerable. The only question is really how big it is, and how big that 
bias is, and what impact it has. But I would say that, you know, my own professional 
opinion would be, it would be more likely than not that there is some kind of bias. 
It’s just a matter of how big and what impact it has.56 [emphases added] 
 

28. The trial judge accepted Dr. Hart’s speculation57 and found it sufficient that the appellant 

raised a “reasonable challenge” to the reliability of the actuarial tools.58 The trial judge used the 

term “reliable” but later paragraphs indicate that he used the term “reliable” interchangeably with 

predictive validity (i.e. whether the tests accurately predict the risk of recidivism).59  

29. Although no experts testified the tools were demonstrably unreliable or made invalid 

predictions, the trial judge concluded the actuarial tools suffered from cultural bias and were not 

good predictors of recidivism in Indigenous offenders.60 The trial judge further found that the 

results of the tools were used by the CSC in making decisions and were a “contributing” factor in 

decisions that had an adverse impact on the appellant during his incarceration.61 The trial judge 

concluded that the CSC had breached its statutory obligations and that the use of the actuarial tools 

violates the appellant’s s. 7 Charter rights.62  

30. The trial judge dismissed the appellant’s s. 15 Charter claim because the facts were “not 

sufficiently developed.”63 He stated that “[t]he Court intends to issue a final order enjoining the 

use of the assessment tools in respect of the Plaintiff and other Aboriginal inmates until, at 

                                                 
56 Dr. Hart testimony, AB, Vol 19, pp 6644:23-6645:5. See also: FCA Reasons, para 25, AR p 50.  
57 FC Reasons, paras 26-41, 53, AR, pp 8-11, and 14.  
58 Ibid, para 82, AR, p 26. 
59 Ibid, paras 53, 75, 82, 99, AR, pp 14, 21, 26, 30.  
60 Ibid, para 53, AR, p 14. 
61 Ibid, paras 8, 56-58, 60, 62-66, 75, AR, pp 3, 15-18, 21.   
62 Ibid, para 113, AR, p 33. 
63 Ibid, para 109, AR, pp 32-33. 
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minimum, the Defendant conducts or has conducted a study that confirms the reliability of the tools 

for adult Aboriginal offenders”.64   

31. The trial judge made an order (i) enjoining the use of the actuarial tools in respect of the 

appellant; and (ii) providing a process for a further “remedies hearing” to determine a final order.65   

3. The Federal Court of Appeal Granted the Appeal and Dismissed the Action 

32. The Federal Court of Appeal granted the appeal and dismissed the appellant’s action on the 

basis that the appellant had failed to meet his evidentiary burden.66 The Court of Appeal held that 

the trial judge erred in failing to apply the correct burden of proof.  

33. After assessing the evidence against the proper standard, the Court of Appeal determined 

the evidence did not demonstrate, on a balance of probabilities, that the tools produce or were likely 

to produce false results and conclusions for Indigenous offenders.67 The Court further concluded 

that the absence of research evaluating reliability and validity for Indigenous offenders was 

insufficient to ground Charter or statutory breach claims.68 In light of the “unequivocal evidentiary 

record”, the Court of Appeal held that the trial judge erred in granting the remedy ordered.69 

Finally, the Court of Appeal affirmed the trial judge’s dismissal of the section 15 claim.70   

  

                                                 
64 Ibid, para 114, AR, pp 33-34. 
65 Ibid, paras 114-115, AR, pp 33-34.  
66 FCA Reasons, para 4, AR, p 41. 
67 Ibid, paras 19, 21, 29, AR, pp 46-47, 51. 
68 Ibid, paras 24, 31, AR, pp 48, 52. 
69 Ibid, para 28, AR, p 51. 
70 Ibid, paras 33-34, AR, pp 52-53. 
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PART II – ISSUES 

34. This appeal raises the following issues: 

(a) Whether the appellant satisfied the evidentiary burden of proof in respect of  

statutory breaches and Charter infringements;   

(b) Whether the use of actuarial tools as part of psychological risk assessment infringes  

the appellant’s section 7 and 15 Charter rights; and 

(c) Whether any Charter violations are justified under section 1. 

PART III – ARGUMENT 

A. Failure to Satisfy Evidentiary Burden 

35. The Federal Court of Appeal properly overturned the trial judgment because the appellant 

failed to satisfy the burden of proof in relation to both statutory breaches and Charter infringements 

on a balance of probabilities. The appellant’s entire case was premised on his expert’s speculation 

that the actuarial tools may not be reliable and valid in respect of Indigenous offenders. His opinion 

was not supported by any empirical studies. In the absence of evidence demonstrating that cultural 

bias affected or likely affected the reliability or validity of the actuarial tools, the trial judge should 

have dismissed the appellant’s action.71  

36. The trial judge erred in law in failing to apply the civil standard of proof, and instead 

concluded it was sufficient to raise “a reasonable challenge” to the reliability of the actuarial 

tools.72 Given that the trial judge did not address the correct burden of proof, the Court of Appeal 

assessed the evidence to determine whether the appellant had met the burden. The Court accepted 

the trial judge’s characterization of Dr. Rice’s evidence (the respondent’s expert) and did not rely 

on it. The Court of Appeal therefore only considered the evidence of the appellant’s expert, Dr. 

Hart.73  

                                                 
71 Ibid, paras 27, 31, AR pp 51-52. 
72 Ibid, paras 4, 20, AR, pp 41, 47. 
73 Ibid, para 22, AR, p 47. 
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37. After a careful and thorough review of the appellant’s expert evidence,74 the Court of 

Appeal determined that the evidence fell short, in that there was “an absence of evidence 

demonstrating that cultural bias affected or is more likely than not to affect test usage or the 

reliability and validity of test scores in a material way” 75 (emphasis added). Dr. Hart’s evidence at 

trial was that cultural bias may only have a “subtle effect”76 on the tools’ reliability and validity - 

the bias “may be relatively small and tolerable”.77  

38. The Court of Appeal’s application of the balance of probabilities standard is consistent with 

this Court’s jurisprudence. In F.H. v McDougall, the Court concluded that the evidence must be 

assessed with care “to determine whether it is more likely than not that an alleged event 

occurred”.78 In Sharbern Holding Inc v Vancouver Airport Centre Ltd. et al, the Court 

characterized the evidentiary burden as requiring proof of “substantial likelihood”.79 As determined 

by this Court, a Charter violation must also be established on a balance of probabilities.80  

39. The appellant does not dispute the Court of Appeal’s characterization of Dr. Hart’s expert 

evidence. Indeed, he acknowledges that Dr. Hart’s evidence was “exclusively oriented to the 

appellant’s primary position” that the results and conclusions in relation to Indigenous persons are 

of “unknown reliability” in terms of predicting risk.81 The appellant argues that simply alleging the 

tests are of “unknown reliability” meets the threshold.82 The Court of Appeal rejected that 

argument, concluding that the “absence of research evaluating the cross-cultural bias in reliability 

or validity of the assessment tools” is insufficient to discharge the burden of proof.83  

                                                 
74 Ibid, paras 23-26, AR, pp 47-50. 
75 Ibid, para 27, AR, p 51. See also: para 31, AR, p 52.  
76 Ibid, para 26, AR, p 50.  
77 Dr. Hart testimony, AB, Vol 19, pp 6644:23-6645:5. See also: FCA Reasons, para 25, AR, pp 
48-50.   
78 2008 SCC 53 at para 49. 
79 2011 SCC 23 at paras 86, 90. 
80 Canada (Attorney General) v Bedford, 2013 SCC 72 at para 76; Canada (Prime Minister) v 
Khadr, 2010 SCC 3 at para 21. 
81 Appellant’s factum, para 35. 
82 Ibid, paras 8, 70. 
83 FCA Reasons, para 24, AR, p 48. See also: FCA Reasons, para 31, AR, p 52. 
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40. Prohibiting the continued use of these actuarial tools as part of risk assessment for 

Indigenous offenders based solely on the speculative opinion of one psychologist is contrary to the 

balance of probabilities standard. The trial judge acknowledged that it was a “thin record” on which 

to determine whether the tools infringe prisoner rights.84 Given the “unequivocal evidentiary 

record”, the Federal Court of Appeal properly concluded that the action should have been 

dismissed.85    

41.  The issue concerning the reliability and validity of actuarial tools vis-a-vis Indigenous 

offenders was recently litigated in the context of two dangerous offender sentencing cases. The 

same expert (Dr. Hart) testified that the actuarial tools as applied to Indigenous offenders are 

susceptible to cultural bias.86 As in this case, Dr. Hart testified that he was not aware of any 

“research that would support the conclusion that bias is actually inherent in the tests”.87 Ultimately, 

in both cases, the Court determined that Dr. Hart’s evidence was insufficient to preclude a 

sentencing judge from considering actuarial tool results as evidence in determining whether an 

offender poses a serious risk to public safety.88 The Court preferred the Crown’s evidence (which 

included evidence updating the respondent’s trial evidence in this case) that the actuarial tools were 

adequately tested and found to be reliable.89  

B. No Limit of Section 7 Charter Rights 

42. There is no CSC policy or practice mandating the use of or reliance on the actuarial tools 

as part of risk assessment within the federal correctional system. The tools must be situated in the 

context of the decisions which are alleged to have restricted the appellant’s liberty and security 

interests. The context is a two stage process. At the first stage, psychologists are tasked with 

conducting a psychological risk assessment. As part of that assessment, actuarial tools may be used 

in conjunction with other methodologies, including interviewing the offender and clinical 

assessment, to provide an opinion on an inmate’s risk level. At the second stage, decision-makers 

may rely on psychological risk assessments, along with other information, in making various 

                                                 
84 FC Reasons, para 3, AR, p 2. 
85 FCA Reasons, para 28, AR, p 51. 
86 R v Awasis, supra at paras 100-109; R v Haley, supra at paras 225-232. 
87 R v Awasis, supra at para 102; See also: R v Haley, supra at para 226.  
88R v Awasis, supra at para 120; R v Haley, supra at paras 259-263. 
89R v Awasis, supra at para 121; R v Haley, supra at para 264. 
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decisions and recommendations about an offender’s incarceration, including parole 

recommendations, security classifications and ETA decisions. CSC decisions may be grieved and 

are ultimately subject to judicial review.  

43. In the circumstances, the appellant’s action was not the appropriate vehicle for a Charter 

challenge. Indeed, the appellant acknowledges that this case is about “the exercise of administrative 

discretion”.90 The proper subject of Charter scrutiny is the CSC decisions, not the tools themselves. 

In accordance with the framework established by this Court in Doré v Barreau du Québec, each 

decision should be assessed on its merits to determine whether the decision-maker exercised his or 

her discretion in compliance with the Charter by weighing relevant factors in a culturally-sensitive 

manner.91  

44. Given the manner in which this action was framed92 and the trial judge’s conclusion that 

the CSC’s use of the actuarial tools violated the appellant’s s. 7 Charter rights,93 the respondent 

addresses the errors in the trial judge’s analysis below.     

1. Insufficient Causal Connection  

45. The trial judge erred in law in concluding that there was a sufficient causal connection 

between the use of the actuarial tools and the alleged deprivation of the appellant’s liberty and 

security interests through adverse parole, security classification and ETA decisions.94  

46. This Court has made clear that context is critical in determining what constitutes a 

“sufficient causal connection” for the purposes of section 7.95 Based on the context in this appeal, 

where the tools may be used as part of a comprehensive psychological risk assessment which is 

then considered by a decision-maker, the degree of connection between the use of the tools and a 

decision is insufficient to ground a Charter claim. This two staged process demonstrates the de 

minimus impact of the actuarial tools on the ultimate decision.  

                                                 
90 Appellant’s factum, para 72. 
91 2012 SCC 12. 
92 FC Reasons, para 76, AR, p 21. 
93 Ibid, para 113(b), AR, p 33. 
94 Ibid, paras 56-65, 87-91, AR, pp 15-18, 27-28. 
95Bedford, supra at paras 75, 76 and 78.  
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47. With respect to the degree or level of connection required, this Court has said that the state 

action need not be “the only or the dominant cause” of the deprivation of liberty.96 The trial judge 

interpreted this to mean that demonstrating the tools played a “contributing role” in the context of 

the “adverse” decisions met the threshold.97 Accepting that any level of “contribution” is enough 

sets the threshold too low and is not “fair and workable”.98 It is unclear in law what would constitute 

a “contributing role” or, put differently, what level of “contribution” would be necessary to 

establish a “sufficient causal connection” for the purposes of section 7.  

48. While the trial judge noted the two stage process, he extracted the tools from the broader 

context in which they are used and failed to assess the impact, if any, the tools actually had on the 

ultimate decisions in his assessment of causal connection. The trial judge further erred in 

considering only the impact of the tools on “adverse decisions”.99 To the extent the tools informed 

the CSC’s decisions, all such decisions, “adverse” or not, are relevant in assessing the appellant’s 

contention that the CSC’s reliance on the tools infringe his Charter rights.  

(a) First Stage - a Multi-Faceted Approach to Psychological Risk Assessment 

49. The actuarial tool results (as part of a psychological risk assessment) are but one of several 

pieces of evidence that a psychologist may use in assessing an offender’s risk. In conducting a 

psychological risk assessment for the CSC, psychologists use a variety of scientifically validated 

tools to assess risk.100 This is consistent with psychologists’ codes of conduct, which require that 

psychologists use “multi-method, multi-trait procedures when conducting assessments”101, 

including interviewing the individual.102   

50. This comprehensive approach to risk assessment was recently recognized in two British 

Columbia decisions. In R v Haley, the judge concluded that the psychological risk assessment as a 

                                                 
96 Ibid at para 76. 
97 FC Reasons, paras 59, 66, 75, 90-91, AR, pp 17-18, 21, 28. 
98 Bedford, supra at para 78.  
99 FC Reasons, paras 66, 75, 91, AR, pp 18, 21, 28. 
100 CD 840, supra, para 20(b), AB, Vol 12, p 3747; CD 710-6, supra, definition of “psychological 
risk assessment”.  
101 See for example: CPBC, Code of Conduct, supra, s 11.32(b).  
102 Ibid, s 11.22. 

http://www.csc-scc.gc.ca/politiques-et-lois/710-6-cd-eng.shtml
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whole was “the product of a broad-based and comprehensive reflection on all the information 

before her [the psychologist] that might reasonably inform this issue”.103 In R v Awasis, the Court 

similarly found that the actuarial tool results were part of “a contextual and individual review of 

Mr. Awasis’ risk level”,104 which included interviewing the inmate and reading material respecting 

his background.105  

51. In contrast, the trial judge here failed to analyze the role played by the actuarial tools in the 

appellant’s particular case. In assessing “reliance” on the scores in psychological risk assessments, 

the trial judge only considered the references to the appellant’s PCL-R scores in a select number 

of “salient psychological reports”.106  This singular focus on the actuarial tool scores creates a false 

impression. A careful review of the various psychological risk assessments demonstrate that any 

use of the actuarial tools was part of a comprehensive assessment process.107  

52. The most recent psychological risk assessment conducted in 2003 by Dr. Nadeau is a 14 

page report which thoroughly sets out information about the appellant, including social history, 

index offences, institutional behaviour, content of prior psychological assessments, assessment of 

risk, clinical impressions and her conclusions and recommendations.108 In addition to reviewing 

prior risk assessments, Dr. Nadeau reviewed the appellant’s institutional files109 and interviewed 

him for a total of 6.5 hours over two days.110 Dr. Nadeau was aware of the appellant’s Indigenous 

identification and attributed the appellant’s tendency to make limited eye contact during his 

interviews to his Indigenous background.111      

53. Dr. Nadeau’s conclusion that the appellant was a moderate to high risk of re-offending was 

not based only on his high PCL-R scores.112 Her ultimate conclusion was based on a careful 

                                                 
103 R v Haley, supra at para 256. 
104 R v Awasis, supra at para 97. 
105 Ibid at para 116. 
106 FC Reasons, para 57, AR, pp 15-16.  
107 See for example: Dr. Brink report AB, Vol 16, pp 5356-5367. 
108 Dr. Nadeau report, AB, Vol 5, pp 1368-1381. 
109 Ibid, AB, Vol 5, p 1368. 
110 Ibid, AB, Vol 5, p 1369. 
111 Ibid, AB, Vol 5, p 1376. 
112 FC Reasons, para 57(e), AR, p 16.  
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balancing of factors that increased the appellant’s risk level, as well as those that decreased his risk 

level. Dr. Nadeau concluded that the following factors increased his risk:   

1) his failure to understand and address how sex entered into his offences; 2) his 
tendency to excuse his negative behaviours instead of addressing them and relating 
them to his behaviour cycle; 3) his insistence that there is no way that he will ever re-
offend again (this is similar to experiencing superman feelings, where he feels like he 
has complete control of his behaviour at all times and has nothing to worry about); 4) 
his lack of knowledge about interventions for his behaviour cycle, other than vague 
references to staying away from substances, seeking help from others, and staying in 
touch with his feelings.113        

54. Despite finding that the appellant was a moderate to high risk for re-offending, Dr. Nadeau 

recommended an ETA for his baptism because he would benefit from spiritual activities.114 

Ultimately, the CSC approved this ETA request.115  

55. A review of the other five reports referred to by the trial judge demonstrates that the 

psychologists similarly thoroughly considered numerous factors.116 In each assessment, the 

psychologist formed clinical impressions after interviewing the appellant.117 The appellant’s 

Indigenous and psychosocial background was also considered in recommending treatment plans, 

participation in a healing path, assessing past experiences and drawing conclusions about his 

institutional behaviour.118 

56. While the appellant’s expert has criticized the use of the actuarial tools for Indigenous 

offenders, Dr. Hart did approve of the manner in which the tools were used by the psychologists in 

both R v Awasis and R v Haley as part of a contextualized and individualized decision.119 In this 

case, the record similarly demonstrates that psychologists used the actuarial tools taking into 

consideration appropriate cultural and contextual factors to risk assessment. This is in line with the 

                                                 
113 Dr. Nadeau report, AB, Vol 5, p 1380. 
114 Ibid. 
115 AB, Vol 5, p 1219. 
116 FC Reasons, para 57, AR, pp 15-16; Dr. O’Mahony report, AB Vol 5, pp 1270-1273; Kim/Dr. 
Boer report, AB, Vol 5, pp 1283-1284; Dr. Brink report, AB, Vol 16, pp 5356-5367; Dr. 
Alexander report, AB, Vol 5, pp 1294-1340; Dr. Nadeau report, AB, Vol 5, pp 1368-1381. 
117 AB Vol 5, pp 1270-1271, 1283-1284, 1309-1310, 1369; AB, Vol 16, pp 5356-5367.  
118 AB Vol 5 pp 1283-1284; 1309, 1315; 1369; 1376; AB, Vol 16, p 5358. 
119 R v Awasis, supra at paras 97, 103; R v Haley, supra at para 227. 
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approach recommended by Dr. Hart at trial: that psychologists consider “the information derived 

from the actuarial tests in the totality of the circumstances of what is known about the offender.”120 

Notably, Dr. Hart never opined on any of the psychological risk assessments and CSC decisions in 

the record.        

(b) Second Stage – Decision-Makers Balance Relevant Considerations  

57. Pursuant to relevant CSC directives, parole recommendations, ETA decisions and security 

classifications are made by officials balancing a number of considerations relevant to an assessment 

of risk in the given context.121 The record discloses that any referenced psychological risk 

assessments (which incorporated actuarial tool results) were but one factor considered by CSC 

decision-makers in exercising their discretion.  

58. In purporting to review the “impact” the actuarial tools had on the adverse decisions, the 

trial judge focused solely on any reference to results. While he acknowledged that the “weight” 

attributed to the actuarial tools “varies from situation to situation”122, he failed to consider the other 

factors affecting the decisions in assessing causal connection.123   

(i) Parole 

59. The appellant has waived his parole hearings since 1999.124 As a result, there are no Parole 

Board parole review decisions in the record. The trial judge’s conclusion that the actuarial tools 

make “parole virtually impossible to obtain”125 is purely speculative and cannot establish causation 

under section 7 of the Charter.126   

60. In support of his conclusion that the appellant’s actuarial tool scores would negatively 

impact any parole applications, the trial judge relied on the appellant’s explanation: 

                                                 
120 FC Reasons, para 32, AR, p 9. 
121 CD 705-7, supra, AB, Vol 12, pp 3634-3657; CD 710-6, supra, AB, Vol 12, pp 3669-3675; 
CD 712-1, supra, AB, Vol 12, pp 3681-3699; CD 710-3. 
122 FC Reasons, para 59, AR, p 17. 
123 Ibid, paras 59-66, AR, pp 17-18. 
124 Parole Waivers, AB, Vol 5, pp 1139-1162; FC Reasons, para 7, AR, p 3.  
125 FC Reasons, para 89, AR, p 28.  
126 Bedford, supra at paras 76, 78. 

http://www.csc-scc.gc.ca/acts-and-regulations/710-3-cd-eng.shtml
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Ewert explained that he waived parole hearings because his high score meant likely 
rejection and once rejected, subsequent parole applications would be difficult, if not 
impossible. That explanation makes sense in the circumstances.127 

61. The trial judge further refers to an Assessment for Decision prepared by the appellant’s 

case management team for parole purposes and finds that the appellant’s PCL-R score was relied 

on to conclude he was an undue risk to society.128 While the report referenced the appellant’s scores 

on four different actuarial tools, the author noted the “significant discrepancy” between the 

estimation of the appellant’s risk depending on which actuarial tool was used.129 The various risk 

estimates were considered alongside the author’s concern that “many aspects of the subject’s 

personality and interactive style which he has identified as contributing to his offending continue 

to be observed today.”130     

62. In his comprehensive report131, the author relied on a variety of factors in recommending 

that parole be denied: 

Given the nature of his offence, the current estimation of the subject’s risk of re-
offense needs to be cautiously balanced against previous estimations and changes in 
observed behaviour. In consideration of stress associated with reintegration after an 
extensive period of incarceration, limited pro-social experience, an unknown build-
up to offending time-frame, past history of substance abuse, behavioural/attitudinal 
improvement which has only recently been observed, and the nature of the subject’s 
offenses, the subject is viewed by this writer as presenting an undue risk to society.132  

(ii) Security Classification 

63. With respect to the impact on adverse security classification decisions, the trial judge failed 

to assess the actual impact (if any) the tools had on the ultimate security classification decisions. 

He simply assumed that any reference to a psychological risk assessment and/or actuarial tool 

scores adversely impacted the appellant’s liberty. The trial judge’s analysis was limited to this:  

Ewert has been rated either a medium or maximum public safety risk. The constant 
in all these ratings has been the psychological assessment which relies in part on the 

                                                 
127 FC Reasons, para 60, AR, p 17.  
128 Ibid. 
129 AB, Vol 4, p 1136. 
130 AB, Vol 4, p 1136. 
131 AB, Vol 4, pp 1130-1138. 
132 AB, Vol 4, p 1136. 
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actuarial test scores. This is true, for example, of the 2003, 2005, 2010(2), 2012 and 
2014 security classifications.133 (emphasis added)    

64. While the trial judge refers to six security classification decisions, the record discloses at 

least 15 decisions. A careful review demonstrates that not all of those decisions reference the 

actuarial tests and/or a psychological risk assessment. Even where they do, the reports are clear 

that multiple other factors, including institutional behaviour and the refusal to attend programming, 

affected the security classification decision. 

65. In 2005, for example, the CSC increased the appellant’s security classification and 

transferred the appellant to a maximum security institution. While the recommendation adopted by 

the decision-maker refers to the appellant’s PCL-R, VRAG and Static-99 results under “public 

safety”134, it also clearly states that the overall assessment and recommendation to transfer the 

appellant was based on his institutional behaviour in the preceding six months.135  

Accumulated information in relation to Mr. Ewert’s deteriorating behaviour, 
specifically: his borderline harassment of staff; his use of threatening and intimidating 
behaviour towards other inmates; his refusal to work with staff; and reports that he 
manipulates inmates to commit assault on his behalf, have resulted in a need to re-
assess his security classification. In addition is the CMT’s [Case Management 
Team’s] concern in relation to the significant deterioration of Mr. Ewert’s behaviour 
within a relatively short period of time. Information gathered indicates that Mr. Ewert 
is not able to be managed successfully at a medium security correctional setting that 
is Mission Institution.136 

66. The numerous security classification decisions disclose that the appellant’s ratings on both 

“institutional adjustment” and “public safety” were consistently the same – either rated as “high” 

or as “moderate”.137 In addition, there are no instances in the record where the appellant received 

a “low” rating for institutional adjustment and escape risk, but a “moderate” or “high” rating for 

public safety. This establishes that it was not the appellant’s public safety rating (and any reliance 

                                                 
133 FC Reasons, para 62, AR, pp 17-18. 
134 AB, Vol 3, p 816. Assessment for decision found at AB, Vol 3, pp 808-825. 
135 AB, Vol 3, pp 808-809, 824.  
136 AB, Vol 3, p 824. Related decisions found in AB, Vol 4, pp 880-881, 986-988. 
137 Decisions: AB, Vol 3, pp 860-869; AB, Vol 4, pp 870-893. Assessments for decisions: AB, 
Vol 3 pp 747-859.  
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on actuarial tool scores) that held him back from being transferred to minimum security, as implied 

by the trial judge.138 

(iii) Escorted Temporary Absence Requests 

67. Finally, the trial judge refers to the denial of ETA requests on three occasions and concluded 

that actuarial tool scores “formed the basis of the refusal to grant the ETA”.139 He further found 

that the tools “negatively” impacted ETA requests.140 In total there are eight ETA decisions on the 

record – four denying, three approving and one approving the appellant’s ETA request in part. A 

review of these CSC decisions and their underlying assessments demonstrates that any refusals 

were based on a variety of factors and some did not even mention a psychological risk assessment, 

let alone actuarial tool scores.141  

68. In 2002, an ETA for personal development was denied. While the decision referenced the 

appellant’s most recent psychological risk assessments, it referred to the psychologist’s conclusion 

about his risk level and not actuarial tool scores.142 Considerations supporting the denial included 

concerns about the appellant’s inability to recognize professional boundaries with staff, that his 

case management team did not support the request and his failure to complete sex offender training. 

Ultimately, it was decided that the appellant’s risk was not manageable and that there was a need 

for a very gradual release plan, not a “one-off” request.143           

69. Despite being assessed as a moderate to high risk by the psychologist who conducted the 

appellant’s risk assessment, in 2003 the CSC approved a request for an ETA in part so that the 

appellant could attend his baptism.144 The appellant was encouraged to complete this ETA, 

successfully continue to build credibility and then pursue another series of ETA requests.145   

                                                 
138 FC Reasons, paras 61-62, AR, pp 17-18. See: CCRA, supra, ss 30(1); CCRR, supra, ss 17, 18; 
CD 705-7, supra, paras 22-27 and Annex E, AB, Vol 12, pp 3637-3638, 3651-3654; CD 710-6, 
supra, Annex B, AB, Vol 12, pp 3671-3675.  
139 FC Reasons, para 65, AR, p 18.  
140 Ibid, para 89, AR, p 28. 
141 Decisions: AB, Vol 5, pp 1211-1229. Assessments for decisions: AB, Vol 5, pp 1163-1210. 
142 AB, Vol 5, pp 1213-1214. 
143 AB, Vol 5, p 1214. 
144 AB, Vol 5, pp 1217-1219.  
145 AB, Vol 5, p 1219.  
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70. A 2005 decision refusing an ETA for spiritual development was wholly based on the 

appellant’s institutional behaviour, including recent activities that resulted in a suspension of visits, 

refusal to attend sex offender programming, not showing an understanding of his risk factors and 

an unwillingness to work with his case management team. This refusal did not reference any 

psychological risk assessments or actuarial tool scores.146   

71. Based on the foregoing, the trial judge erred in law in concluding there was a sufficient 

causal connection between the use of the tools and any “adverse” decisions and recommendations 

concerning parole, security classification or ETAs such that the appellant’s liberty and security 

interests were deprived.   

2. Liberty and Security Interests Not Engaged  

72. The Court of Appeal was clear that it did not endorse the trial judge’s “analysis of the liberty 

and security interests said to be engaged”.147 The trial judge’s analysis was flawed on both counts. 

(a) No Deprivation of Liberty 

73. The trial judge erred in law in concluding that any use of the actuarial tools restricted or 

deprived the appellant’s liberty.148 In the correctional context, not all decisions result in a 

“deprivation of liberty”. This Court has held that “qualification of a prisoner’s expectation of 

liberty does not necessarily bring the matter within the purview of s. 7 of the Charter”.149     

74. Habeas corpus jurisprudence is informative in considering whether an inmate’s liberty has 

been limited under section 7 of the Charter. In Cunningham v Canada, this Court relied on its  

habeas corpus jurisprudence in determining that not all changes to the manner in which an inmate’s 

sentence is served constitute a deprivation of liberty in accordance with s. 7 of the Charter:  

The qualification must be significant enough to warrant constitutional protection. To 
require that all changes to the manner in which a sentence is served be in accordance 
with the principles of fundamental justice would trivialize the protections under the 

                                                 
146 AB, Vol 5, pp 1222-1223. 
147 FCA Reasons, para 32, AR, p 52. 
148 FC Reasons, para 88, AR, pp 27-28. 
149 Cunningham v Canada, [1993] 2 SCR 143 at 151. 
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Charter. To quote Lamer J. in Dumas, supra, at p. 464, there must be a “substantial 
change in conditions amounting to a further deprivation of liberty”.150      

75. The link between the remedy of habeas corpus and section 7 is undeniable. This Court 

characterized habeas corpus as a “crucial remedy in the pursuit of two fundamental rights” - 

sections 7 and 9.151 Furthermore, subsection 10(c) of the Charter specifically guarantees the right 

to habeas corpus and, as held by this Court, the rights guaranteed in sections 8 through 14 are 

“illustrative” of the rights guaranteed in section 7.152 

76. In terms of habeas corpus, this Court has said that a deprivation of an inmate’s liberty only 

occurs where state action results in subjecting an inmate to a more restrictive form of 

confinement.153 Thus, it has been determined that denying parole154, denying an ETA155 and 

denying access to less restrictive conditions156 does not constitute a “deprivation of liberty”. A 

decision to transfer an inmate to a more restrictive form of custody, however, has been held to 

result in a “deprivation of liberty”.157 In Khela, the Court provided the following examples: 

administrative segregation, confinement in a special handling unit and transfer to a higher security 

institution.158  

77. Applying this reasoning, the only decision in this case that may engage the appellant’s 

“liberty interests” would be one where a security classification decision resulted in his transfer 

from a medium to a maximum correctional facility.159  

                                                 
150 Ibid. 
151 May v Ferndale Institution et al, 2005 SCC 82 at para 22. 
152 Reference re s 94(2) of Motor Vehicle Act (British Columbia), [1985] 2 SCR 486 at para 35.  
153 R v Miller, [1985] 2 SCR 613 at para 35; Dumas v Leclerc Institute, [1986] 2 SCR 459 at 464; 
May v Ferndale, supra at para 76. 
154 Dumas, supra at 464. 
155 Mapara v Ferndale Institution 2012 BCCA 127 at para 22. 
156 LVR v Mountain Institution (Warden), 2016 BCCA 467 at paras 34-35. 
157 R v Miller, supra at para 35; May v Ferndale, supra at paras 27-28; Mission Institution v Khela 
2014 SCC 24 at para 34. 
158 Khela, supra at para 34. 
159 There are four such security classification decisions: AB, Vol 3, pp 866-867; AB, Vol 4, pp 
880-881, 884-885, 888-890. 
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(b) Security of the Person Interest not Engaged 

78. The trial judge further erred in law in concluding that the appellant’s security of the person 

interest was engaged because he was labelled “psychopathic”.160 In support of his conclusion that 

being labelled a psychopath resulted in adverse treatment, the trial judge gave the following 

example: 

At the Clearwater program, Ewert was accused of inappropriate behaviour by a co-
patient. It later turned out that the accusations were false. Ewert was not believed by 
CSC staff because of his PCL-R score. This had an adverse impact on his success in 
the program. The high PCL-R score coloured CSC staff’s view of Ewert, leading 
them to conclude that he was manipulative, controlling, callous and deceitful – 
hallmarks of a psychopath.161    

79. Security of the person will be engaged where the state interferes with an individual’s 

personal autonomy and a person’s ability to control his or her own physical and psychological 

integrity.162 This Court has held, however, that to establish state action engages an individual’s 

psychological security of the person under s. 7, the action must have had a “serious and profound 

effect on an individual’s psychological integrity”.163  

80. Here, the alleged effect of the state action does not rise to the requisite level of “serious 

psychological suffering”.164 Simply alleging that the appellant’s test scores affected his credibility 

with CSC officials and “coloured” their views of him does not constitute the level of adverse impact 

required to engage his security of the person interest.165 Accepting the appellant’s approach would 

result in an expansion of the concept as presently known and understood.  

81. Further, the psychologist who documented the Clearwater incident referred to by the trial 

judge explicitly noted that the appellant’s “less than perfect institutional history demanded that the 

                                                 
160 FC Reasons, para 92, AR, p 28. 
161 Ibid, para 57(d), AR, p 16. 
162 NB (Minister of Health) v G(J), [1999] 3 SCR 46 at paras 59-62; Carter v Canada (Attorney 
General), 2015 SCC 5 at para 64. 
163 NB (Minister of Health), supra at para 60. 
164 Ibid at para 58. 
165 FC Reasons, para 57(d), AR, p 16. 
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treatment team query his complaints.”166 Thus, it was not solely attributable to his high PCL-R 

scores as found by the trial judge. 

3. Erroneous Analysis of Overbreadth and Arbitrariness 

82. The trial judge erred in law in concluding that any deprivation of the appellant’s liberty and 

security interests was not in accordance with the principles of fundamental justice. More 

particularly, in concluding that the use of the actuarial tools was overbroad and arbitrary, the trial 

judge made the following errors: (i) misconstrued the object and purpose of psychological risk 

assessments within the corrections context;167 (ii) failed to consider that the use of these tools is 

just one aspect of a comprehensive psychological risk assessment and (iii) relied on “an absence 

of evidence”.168   

(a) Failed to Identify the Purpose of Risk Assessment 

83. Identifying the objective of the impugned law or state action is the first step in an 

overbreadth/arbitrariness analysis.169 According to CSC Directives, the purpose of a psychological 

risk assessment is not only to evaluate and assist in the management of the risk of criminal 

behaviour, but also to assess offender needs in terms of treatment aimed at modifying criminal 

behaviour.170  

84. The trial judge failed to apply this broad policy objective and instead characterized the 

purpose more narrowly as to “reliably predict an offender’s risk of reoffending as accurately as 

possible in the interest of public safety”.171 The trial judge further reasoned that this objective is 

“buttressed” by the statutory obligation in s. 24(1) of the CCRA which provides that the CSC must 

not use inaccurate information.172 As explained in paragraphs 95-107, a proper interpretation of s. 

                                                 
166 Dr. Alexander report, AB, Vol 5, p 1324.  
167 FC Reasons, para 96, AR, p 29. 
168 Ibid, paras 99, 103, AR, pp 30-31. 
169 R v Moriarity, 2015 SCC 55 at para 24. 
170 CD 840, supra, para 2 and definition of “psychological risk assessment”, AB, Vol 12, pp 3745, 
3750; CD 710-6, supra, definition of “psychological risk assessment”.  
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24(1) does not impose a duty on the CSC to ensure the reliability and validity of external assessment 

tools used by psychologists.  

85. Contrary to the trial judge’s conclusions, risk assessment not only fulfills the objective of 

ensuring public safety, but also serves the important purpose of rehabilitation by recommending 

appropriate programming for the individual inmate. A review of the risk assessments demonstrates 

that psychologists did indeed provide opinions concerning recommended treatment for the 

appellant.173 Of particular note is that one of the actuarial tools being challenged – the VRS-SO – 

is specifically used to assess the success of sex offender treatment.174      

(b) Failed to Consider the Tests as Part of a Multi-Faceted Approach  

86. The trial judge’s singular focus on the actuarial tools and failure to consider their use in the 

proper context as part of a multi-faceted approach to risk assessment coloured his analysis of both 

overbreadth and arbitrariness.  

87. In terms of overbreadth, the trial judge found that the actuarial tools were used “without 

qualification”175 and with respect to arbitrariness he relied on CSC’s “unqualified reliance”.176  

These conclusions are undermined when the tools are situated in their proper context. As fully 

explained in paragraphs 49-56, the tools, when used, are part of a comprehensive and holistic 

assessment of risk. Psychologists who conduct these assessments do so in accordance with 

professional standards and ethics using a range of methodologies, including interviewing the 

inmate and forming clinical impressions. In fact, codes of conduct require psychologists to use 

multiple assessment methods in conducting assessments.177 Further, risk assessments are 

conducted in a manner sensitive to the special needs of Indigenous offenders and take into 

consideration Indigenous social histories and relevant cultural factors.178   

                                                 
173 See for example: Dr. Sherwood report, AB Vol 5, p 1258; Dr. O’Mahoney Report AB, Vol 5 p 
1273; Kim/Dr. Boer report, AB, Vol 5, p 1291; Dr. Brink’s report, AB, Vol 16, p 5366.  
174 FC Reasons, para 23, AR, p 7. 
175 Ibid, para 101, AR, p  31. 
176 Ibid, para 103, AR, p 31.  
177 See for example: CPBC, Code of Conduct, supra, sections 11.22, 11.32. 
178 CD 840, supra, para 12, AB, Vol 12, p 3746; CD 800, “Health Services”, para 10(b); CD 702, 
para 6(e), supra, AB, Vol 11, p 3517. 
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(c) Absence of Evidence - Insufficient Basis   

88. The trial judge’s determination that the continued use of the actuarial tools is both 

overbroad and arbitrary is wholly based on Dr. Hart’s speculative evidence that cultural bias “may” 

have an impact on the reliability and validity of the tools.179 There was no evidence tendered 

demonstrating they were either unreliable or invalid in respect of Indigenous offenders.     

89. A law or state action is overbroad when it captures some conduct that is unrelated to its 

objective.180 This is a qualitative analysis. In this case, in the absence of evidence about the 

reliability and validity of the actuarial tools, it cannot be concluded that their use is overbroad by 

“overshooting” the objectives of risk assessment.    

90. Arbitrariness is concerned with whether there is any “rational connection” between the 

objective of the state action and the limits it imposes on the individual.181 The trial judge’s reliance 

on the absence of evidence of “predictive validity”182 is insufficient to support the conclusion that 

the use of these tools is not rationally connected to the objectives of risk assessment.   

91. In contrast, there is evidence that supports a rational connection. The appellant’s expert 

acknowledged the large body of research evaluating and supporting the reliability and validity of 

the actuarial tools in heterogeneous groups of offenders within the federal correctional system.183 

In addition, his evidence supports that the use of a multi-method approach for the assessment and 

management of risk is a general standard of professional conduct in the clinical and forensic 

psychology field.184 Dr. Hart further acknowledged that risk assessment conducted with assessment 

tools is more reliable and valid than clinical judgment alone.185  

                                                 
179 FC Reasons, paras 98-100, 103, AR, pp 30-31. 
180 Bedford, supra at para 112; Carter, supra at para 85. 
181 Bedford, supra at para 111; Carter, supra at para 83. 
182 FC Reasons, para 103, AR, p 31.  
183 Dr. Hart affidavit, para 16, AB, Vol 17, p 5705.  
184 Dr. Hart testimony, AB, Vol 19, p 6697:6-16. See also: CPBC, Code of Conduct, supra,  
s 11.32(b). 
185 Dr. Hart testimony, AB, Vol 19, pp 6693:22-6697:16. See also: Dr. Rice testimony, AB, Vol 
20, pp 6754:9-6756:9, 6789:1-16; Forth, Adele, Risk Assessment Tools: A Guide, supra, AB, Vol 
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4. Statutory Breach as a Principle of Fundamental Justice 

92. The appellant argues that the principles of fundamental justice are infringed in this case 

because the CSC’s reliance on the actuarial tools breaches ss. 4(g) and 24(1) of the CCRA.186 As 

such, the appellant advocates for a new principle of fundamental justice – state compliance with 

the law.187 There is no support for this proposition in law or in principle, and its acceptance would 

serve to trivialize the Charter. It is, in any event, an issue that does not need to be addressed since 

the statute was not breached.  

(a) Fails to Address Legal Test  

93. The appellant fails to address the relevant legal test to determine whether a new principle 

should be recognized as a “principle of fundamental justice”.188 Rather, the appellant takes the 

position that a breach of statute automatically amounts to a breach of a principle of fundamental 

justice.189 The appellant cannot discharge his legal burden through mere assertion.  

94. Such a broad principle of fundamental justice is inconsistent with this Court’s 

jurisprudence. More particularly, this Court has said that to constitute a principle of fundamental 

justice, a rule or principle must be identified with sufficient precision to yield a manageable 

standard against which to measure deprivations of life, liberty and security of the person.190   

(b) No Breach of Subsection 24(1) of the CCRA 

95. In setting aside the trial judgment on the basis of burden of proof, the Federal Court of 

Appeal did not address the respondent’s argument that the trial judge had misinterpreted the 

purpose and scope of s. 24(1) of the CCRA. The Court of Appeal made clear, however, that their 

reasons “should not be seen as endorsing the Federal Court’s interpretation”.191  

                                                 
186Appellant’s factum, para 95. 
187 Ibid. 
188 R v Malmo-Levine; R v Caine, 2003 SCC 74 at para 113. 
189 Appellant’s factum, paras 95-99. 
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96. Pursuant to this Court’s jurisprudence, subsection 24(1) should be construed in accordance 

with the modern principle of statutory interpretation: “The words of an Act are to be read in their 

entire context and in their grammatical and ordinary sense harmoniously with the scheme of the 

Act, the object of the Act, and the intention of Parliament”.192 The trial judge misconstrued the 

intent and purpose of subsection 24(1) in concluding that the CSC had a statutory obligation to 

ensure the “reliability” and “validity” of actuarial tools used by psychologists in risk 

assessments.193  

(i) Comprehensive Scheme Regarding the CSC and Information About an Offender 

97. Parliament’s intent when enacting s. 24 has been described as ensuring that the “information 

banks reflected in various reports maintained about offenders should contain the best information 

possible: exact, correct information without relevant omissions”.194 As explained by the Federal 

Court, section 24 is concerned with “primary facts” and not “inferences or assessments drawn by 

the Service”.195  

98. This interpretation is supported by reading subsection 24(1) as part of a “complete and 

coherent legal regime”.196 The appellant, however, simply interprets the provision in isolation. 

Read in context with the other statutory provisions under the same heading, s. 24(1) only relates to 

factual information about an offender and cannot be interpreted as imposing an onus on the CSC 

to test the reliability or validity of any tools employed by psychologists in psychological risk 

assessment.   

99. Through sections 23-27 of the CCRA, Parliament created a comprehensive scheme about 

CSC’s attainment (s. 23), use (s. 24) and disclosure (ss. 24-27) of information about an offender. 

It further provides offenders with the ability to obtain certain information and challenge any 

                                                 
192Rizzo & Rizzo Shoes Ltd, [1998] 1 SCR 27 at para 21; BC Freedom of Information and Privacy 
Association v British Columbia (Attorney General), 2017 SCC 6 at para 21; Canadian National 
Railway Co v Canada (Attorney General), 2014 SCC 40 at para 36. 
193 FC Reasons, paras 81-82, AR, p 26.  
194Tehrankari v Canada (Correctional Service),(2000) 188 FTR 206 at para 41. 
195Ibid. See also: Charalambous v Canada (Attorney General), 2015 FC 1045 at para 15; aff’g 
2016 FCA 177 at para 4; leave to appeal to SCC refused, 2017 CanLII 1337 (SCC). 
196 Wilson v Atomic Energy of Canada Ltd, 2016 SCC 29 at para 112. See also: Rizzo & Rizzo 
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inaccuracies (s. 24(2)). It is within this context that the CSC’s obligation under s. 24(1) is properly 

understood.197 Together these provisions are found under the heading entitled “Information”.    

100. Subsection 23(1) specifically enumerates the type of information the CSC must obtain in 

relation to an offender: the offence, relevant information about the person’s personal history, the 

sentence, the committal, reports relevant to the conviction, sentence or committal and victim 

information. Subsection 23(2) provides that an offender may make a request for the information 

referred to in s. 23(1). Sections 25 and 26 mandate the disclosure of certain information about an 

offender to the Parole Board, the police, other bodies with supervisory responsibility of offenders, 

and victims. Section 27 concerns the disclosure of information to an offender. 

101. Section 24 is under the subheading entitled “Accuracy of Information”. Subsection 24(1) 

sets out the CSC’s obligation to “take all reasonable steps to ensure that any information it uses 

about an offender is as accurate, complete and up-to-date as possible”. Subsection 24(2) sets out 

the process whereby an offender may request that information he believes is inaccurate be 

corrected.  

102. Viewed in its immediate and broader context, s. 24(1) cannot properly be interpreted as 

requiring the CSC to question a psychologist’s selection of appropriate methodologies. CSC may 

accept the information contained in psychological risk assessments at face value as long as the 

information contained therein is accurate, complete and up-to-date. If a psychologist refers to or 

relies on inaccurate information, such as an inaccurate description of the offender’s background, 

then the CSC would have an obligation to require the psychologist to amend his or her assessment 

to provide an accurate description.     

(ii) Deliberate Choice of Words 

103. This Court has recognized the importance of the ordinary meaning of words used by the 

legislature “as a baseline for the subsequent analysis”.198 The legislature’s use of the words 

“accurate”, “complete” and “up to date” to describe “information” in s. 24(1) supports that the 

statutory obligation therein only relates to the good gathering of information and record-keeping. 

                                                 
197 Tehrankari, supra at paras 47-48. 
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As found by the Federal Court, the ordinary meaning of these words is as follows: “accurate” is 

“exact or correct” and “confirming exactly to the fact, errorless”; “complete” is defined as “entire, 

full, total”; and “up to date” is defined as “right up to the present time, contemporary”.199  

104. The use of these adjectives does not suggest a requirement for further investigation or an 

analytical assessment of the information at issue. The obligation is to take reasonable steps to 

ensure file information is recorded correctly. The Federal Court has concluded that if the 

information is in the nature of an allegation or opinion, provided the file notes as much, there is 

nothing to correct under s. 24. The CSC is not obliged to investigate the allegation or opinion.200 

Applying this reasoning, there is nothing to “correct” on the appellant’s file. The risk assessments 

are professional opinions which are identified as such in his file. In the context of s. 24, there is no 

obligation on the CSC to question the professional views expressed, including the choice of 

assessment methodologies. 

105. Moreover, this case is about test bias. As explained by the appellant’s expert, in the field of 

clinical and forensic psychology, the evaluation of test bias centers on the “reliability” and 

“validity” of assessment instruments.201 Reliability is concerned with whether one test 

administrator will obtain the same score from the same inmate as another test administrator.202 

Validity is concerned with how well or meaningfully the tool predicts risk – often referred to as 

“predictive validity”.203 These “terms of art” are not synonymous with the ordinary meaning of the 

word “accuracy” as the appellant suggests.204    

106. Indeed, in the context of actuarial science, results or scores are not understood in terms of 

“accuracy” or “correctness”. Rather, they provide a point of comparison to a sample group. With 

respect to the sample group, the scores are not “accurate” or “inaccurate”. They may have different 

levels of predictive validity, in the sense that they predict poorly, moderately well or strongly. They 
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may also be reliable or unreliable in the sense that different assessors may score the same people 

differently.205 Reliability and validity must be assessed through empirical research.   

107. Parliament did not intend for s. 24(1) to apply to the risk predictions generated by actuarial 

tools. The CSC’s obligations to ensure offender information is “accurate, complete and up-to-date” 

does not extend to ensuring either the “reliability” or “validity” of assessment tools employed by 

psychologists in providing expert opinions about an offender’s risk. The trial judge therefore erred 

in concluding that the CSC had failed to “fulfil the legislated standard”206 and ordering the CSC to 

conduct a study confirming the reliability and validity of these tools in respect of Indigenous 

offenders.207     

(c) Subsection 4(g) of the CCRA Expresses Guiding Principles 

108. Section 4 of the CCRA expresses governing principles that guide the CSC in achieving the 

purpose of the federal correctional system. Subsection 4(g) of the CCRA recognizes the unique 

circumstances of Indigenous offenders as an important consideration in the corrections process: 

“correctional policies, programs and practices respect gender, ethnic, cultural and linguistic 

differences and are responsive to the needs of women, aboriginal peoples, persons requiring mental 

health care and other groups”.    

109. In line with this guiding principle, the CSC’s policies, programs and practices are respectful 

of the unique circumstances of Indigenous offenders.208 A specific Commissioner’s Directive was 

developed to respond to the specific needs of Indigenous offenders. The Directive requires that all 

CSC decisions concerning Indigenous offenders consider Indigenous social history, as well as 

culturally appropriate/restorative options. Among other things, it also sets out procedures for 

culturally specific interventions, the requirement of designated spaces for the conduct of traditional 

ceremonies and spiritual activities and an “Aboriginal Corrections Continuum of Care” which 

provides approaches to address Indigenous offender needs.209 In addition, another Directive 

                                                 
205 Dr. Hart’s affidavit, para 11, AB, Vol 17, p 5703.  
206 FC Reasons, para 82, AR, p 26. 
207 Ibid, para 114, AR, pp 33-34. 
208 See: paragraphs 10, 22 supra. 
209 CD 702, supra, AB, Vol 11, pp 3516-3529. 
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established a Pathways initiative to provide a path of healing within correctional institutions for 

offenders who are committed to following traditional healing as a way of life.210        

110.  The principles set out in s. 4(g) guide the CSC with respect to decision-making that engages 

risk assessment, and as such, are explicitly considered in the specific context of psychological risk 

assessments. As a matter of CSC policy, psychologists providing a psychological risk assessment 

for the CSC must consider Indigenous social histories and cultural factors.211 An offender’s 

Indigenous background is also considered when decisions are made within the corrections process 

concerning an offender’s risk – in parole recommendations, ETA and security classification 

decisions.212 The CCRA further requires that the Parole Board take Indigenous social history into 

account when making decisions about an Indigenous offender.213 When a judge considers a risk 

assessment in a dangerous offender sentencing, an offender’s Indigenous background is factored 

in as well.214 At various junctures, therefore, within the corrections process, an Indigenous 

offender’s social history is considered.  

111. Contrary to the appellant’s assertions, however, the guiding principles under s. 4 do not 

confer substantive rights on offenders or create any binding obligations on the CSC.215 Rather, 

these principles provide context for the legislation and guide the CSC’s exercise of discretion: 

Purpose statements typically take one (or both) of the following forms: they set out the 
goals the legislature hopes to achieve, or they set out the policies and principles that are to 
guide any discretion conferred on officials, tribunals or courts in applying the legislation. 
As the Supreme Court of Canada points out in Council of Canadians with Disabilities v. 
Via Rail Canada Inc., a purpose statement, whether a statement of goals, principles or 
policies, “gives context for the entire Act”.216   

                                                 
210 CD 702-1, supra, AB, Vol 11, pp 3533-3538. 
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112.  As explicitly recognized by the Federal Court, s. 4(g) does not impose on the CSC “any 

particular outcome” with regards to its decisions. The CSC is instead afforded a degree of deference 

in decision-making that will necessarily balance a number of often competing considerations.217 

This legislative provision cannot therefore be relied on to ground a breach of statutory duty.   

C. Insufficient Record for Section 15 Analysis  

113. Because the evidentiary record was insufficient for the purposes of considering a s. 15 

Charter claim, the trial judge and the Federal Court of Appeal properly concluded that the 

appellant’s s. 15 claim could not succeed.218 A substantive equality claim must be analyzed in two 

steps: (i) whether the law creates a distinction based on an enumerated or analogous ground; and 

(ii) whether the distinction is discriminatory.219       

114. The appellant failed to establish that the use of the actuarial tools makes a distinction based 

on an enumerated or analogous ground. Where the law or state action is facially neutral, the 

claimant must establish that the law or action has a “disproportionately negative impact on a group 

or individual that can be identified by factors relating to enumerated or analogous grounds”.220 

While the evidentiary burden is not onerous, this Court has been clear that “the evidence must 

amount to more than a web of instinct”.221  

115. This evidentiary burden is not met in this case. The appellant’s claim is based on speculative 

expert evidence that the actuarial tools “may” not be as reliable in risk assessment of Indigenous 

offenders, but this view is not supported by any empirical studies. Furthermore, in asserting that 

cultural bias “may” have an impact, the expert acknowledged that it may only have “a subtle effect 

on the way a test is used and on the reliability and validity of the resulting test scores – the bias 
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may be relatively small and tolerable”.222 This evidence does not demonstrate the required 

“disproportionate negative effect”.223 

116. The second stage focuses on arbitrary disadvantage – whether the tools fail to respond to 

the actual capacities and needs of the members of the affected group, but rather impose burdens or 

deny a benefit “in a manner that has the effect of reinforcing, perpetuating or exacerbating their 

disadvantage”.224  

117. The context in which the actuarial tools are used is an important consideration at this stage 

of the s. 15 analysis. As demonstrated, the tools, if used, are part of a multi-faceted psychological 

risk assessment, which includes consideration of Indigenous social history, as well as other 

factors.225 In turn, the CSC decision-makers who refer to psychological risk assessments in making 

recommendations or decisions about security classification, parole and ETAs also rely on a 

multiplicity of additional factors and are similarly required to consider an offender’s Indigenous 

status in exercising their discretionary decision-making authority.226  

118. With respect to the factual context described by the appellant,227 the respondent 

acknowledges the overrepresentation of Indigenous offenders in the Canadian correctional system 

and is committed to reviewing changes in the criminal justice system to reduce the rate of 

incarceration amongst Indigenous Canadians. Further, in recognition of the unique circumstances 

of Indigenous offenders, CSC has established policies, programs and practices that are responsive 

to the specific needs of Indigenous offenders, including culturally appropriate treatment and 

programs. A link, however, between the use of the actuarial tests and overrepresentation has not 

been established. 
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D. Any Infringement Justified Under Section 1  

119. The trial judge’s cursory analysis228 fails to properly assess “whether the broader public 

interest justifies the infringement of individual rights”.229 While the protection of society is the 

paramount consideration in the corrections process,230 the rehabilitation of offenders is also an 

important purpose of the federal correctional system.231 Any alleged infringement of Charter rights 

is justified under section 1 in light of the overriding importance of managing an offender’s risk to 

ensure the protection of society, as well as the objective of offender rehabilitation.  

1. Prescribed By Law 

120. Without any jurisprudential support, the appellant asserts that section 1 is not relevant 

because at issue is the exercise of state action and not a challenge to legislation.232 The 

jurisprudence is clear, however, that where a state action is itself prescribed by law, section 1 is 

applicable. This Court has emphasized that a flexible and inclusive approach must be taken to the 

“prescribed by law” requirement in both form and substance.233 Furthermore, a limit may result by 

necessary implication from the terms of a statute, regulation or from its operating requirements.234  

121. In this case, any limits to the appellant’s Charter rights through the use of the actuarial tools 

as part of psychological risk assessment follow by necessary implication from the express terms of 

the CCRA and the CCRR. Both the Act and the Regulations contain provisions concerning the 

requirement to assess whether an offender presents an “undue risk to society” in a variety of 

different contexts,235 as well as the requirement to assess an offender’s needs in terms of treatment 

and rehabilitation.236 Psychological risk assessment fulfills both these objectives. Although not 
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explicitly authorized by law, the use of the tools as part of psychological risk assessment is 

implicitly authorized by these provisions. 

2. Demonstrably Justifiable 

122. The context of this case calls for a deferential approach in the section 1 analysis.237 In order 

to fulfill its statutory mandate, the CSC must undertake risk assessments in a manner that reconciles 

the competing policy objectives of protecting the public and protecting the rights of inmates. Risk 

assessment, by its very nature, cannot be an exact science, and where technical experts have 

divergent views on “countervailing risks in situations of uncertainty”, a court ought to defer to the 

regulator to determine where the lines should be drawn.238  

123. Any use of the actuarial tools pursues a pressing and substantial objective: to assist 

psychologists in risk assessment in order to achieve the paramount objective of the corrections 

process – the protection of public safety.239 Risk assessment further pursues another pressing and 

substantial objective, namely the rehabilitation of offenders through appropriate correctional 

programming, including options for behavioural and mental health interventions and risk 

management strategies for the offender.240 As evidenced by the record, the appellant’s 

psychological risk assessments fulfilled both these important objectives at different junctures.241 

In addition, the actuarial tools were designed and developed for different purposes.242           

124. Proportionality, in terms of rational connection, minimal impairment and proportionality 

between the deleterious and salutary effects, is demonstrated in this case. The CSC defers to 

psychologists to use appropriate assessment tools in accordance with their professional standards 

and ethics.243 It would be inappropriate for the CSC to require a professional to provide an opinion 

but preclude them from relying on established and evidence-based tools that are standard in the 

                                                 
237 Carter, supra at para 98; Canada (Attorney General) v JTI –Macdonald, 2007 SCC 30 at paras 
41, 43. 
238 R v Michaud, 2015 ONCA 585 at para 127. 
239 CCRA, supra, s. 3.1; Hansard House of Commons Debates: Vol 146, No 18, 1st Session, 41st 
Parliament at 1020 (22/9/2011). 
240 CCRA, supra, s 3(b). 
241 See for example: Dr. Brink’s report, AB, Vol 16, p 5366-5367.  
242 FC Reasons, paras 13-23, AR, pp 5-7. See also: paragraph 15 supra. 
243 CD 840, supra, para 12(a), AB, Vol 12, p 3746; CD 800, supra, para 10(a).  

http://www.csc-scc.gc.ca/acts-and-regulations/800-cd-eng.shtml
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profession. In addition, CSC Directives establish guidelines to ensure that Indigenous social history 

and relevant cultural factors are considered in risk assessments.244         

125. In terms of rational connection, the issue is whether there is a reasonable prospect that the 

limit on the relevant right may assist in achieving the objectives.245 Conclusive proof of a 

relationship between the infringing measures and its objectives is not required. The rational 

connection between the protection of society and the use of the actuarial tests as part of 

psychological risk assessment is self-evident. The use of the actuarial tests, as part of a multi-

faceted risk assessment process, is a rational way to pursue the legislature’s objective. It ensures 

that no one assessment methodology is determinative of an offender’s risk. Moreover, a rational 

connection between the use of the tools to assess an offender’s needs in terms of treatment is 

established.        

126. The essential question in terms of minimal impairment is “whether the limit on the right is 

reasonably tailored” to the pressing and substantial objective.246 Or put another way - whether there 

are less rights-impairing means of achieving the legislative goal.247            

127. The use of the actuarial tools in overall risk assessment is not only a reasonable alternative 

open to the CSC, but it is also the least rights-impairing means of achieving the above-described 

objectives in a real and substantial manner. At trial, both experts testified that the accepted view in 

the forensic psychology field is that assessment tools overall improve the reliability of 

psychological risk assessments, as compared to relying on clinical judgment alone.248 Furthermore, 

there was no evidence tendered that the alternative methodology (structured professional judgment 

tests) proposed by the appellant’s expert has been validated for use with Indigenous offenders.  

                                                 
244 CD 840, supra, para 12(e), AB, Vol 12, p 3746; CD 800, supra, para 10(b); CD 702, para 6(e), 
supra, AB, Vol 11, p 3517. 
245 Alberta v Hutterian Brethren of Wilson Colony, 2009 SCC 37 at para 48; JTI –Macdonald, 
supra at para 40. 
246 Carter, supra, at para 102. 
247 Alberta v Hutterian, supra at para 53. 
248 Dr. Hart testimony, AB, Vol 19, pp 6693:22-6697:16; Dr. Rice testimony, AB, Vol 20, pp 
6754:9-6756:9. See also: Forth, Adele, Risk Assessment Tools: A Guide, supra, AB, Vol 13, pp 
4250.    

http://www.csc-scc.gc.ca/acts-and-regulations/800-cd-eng.shtml


40 
 

 
 

128. Finally, the manner in which the tools are used as part of a multi-faceted approach supports 

minimal impairment. Using this approach, psychologists are able to tailor the assessment process 

to the particular offender, as well as for the purpose or objective of the specific psychological risk 

assessment.  

129. The last step in the proportionality analysis concerns whether the limit on the right is 

proportionate to the public benefit.249 In this case, the public benefit of the protection of society far 

outweighs any deleterious effects on inmates given the unsubstantiated nature of the deleterious 

effects in this case – the appellant’s claims of “unknown reliability” and the absence of any 

empirical research supporting any cross-cultural bias. In addition, the tools assist in the selection 

of appropriate treatments and programs for individual offenders. The use of actuarial tools as part 

of psychological risk assessment therefore furthers the legislative objective of offender 

rehabilitation and outweighs any deleterious effects.              

      PART IV – COSTS 

130. The respondent does not seek costs. 

PART V – ORDER SOUGHT 

131. The respondent asks that this appeal be dismissed without costs. 

Dated at Ottawa, this     day of July, 2017 

       ___________________________ 
       Anne M. Turley 
       Banafsheh Sokhansanj 
       Tara DiBenedetto 
 
       Counsel for the Respondent 
 
  

                                                 
249 Alberta v Hutterian, supra at para 73. 
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270 Sullivan 011 the Construction of Statutes 

odds with one another and they are inevitably incomplete. The descriptions of 
purpose found in sources like commission reports or academic texts tend to be 
more detailed and therefore more helpful; however, they are less authoritative. 
And all descriptions of purpose, whether vague or precise, are themselves sub
ject to interpretation. 

The second way of establishing purpose is indirect in that it relies on infer
ences drawn by interpreters based on reading the legislation in context. Inter
preters who wish to approximate the historical intentions of the enacting 
legislature base their inferences on the beliefs and values prevalent at the time of 
enactment. Interpreters who wish to establish intentions that are appropriate for 
local and current conditions base their inferences on currently shared beliefs and 
assumptions. 

The advantage of establishing purpose through inference is that it is more 
likely to reveal the complex mix of policies, principles and mate1ial outcomes 
that legislatures typically wish to accomplish. In drawing inferences, interpreters 
rely on a range of assumptions and values which they implicitly attribute to the 
legislature and which they hope are shared by their audience. In a fully reasoned 
analysis, these underlying values and assumptions are exposed and, when neces
sary, they are justified.48 This way of establishing purpose can be highly persua
sive, particularly if the analysis is tied to features of the legislative scheme. The 
disadvantage is that a fully developed analysis is often hard to do and may prove 
inconclusive in the end. 

Ideally, any analysis of purpose will rely on both direct and indirect ap
proaches and draw on as many sources and techniques as possible.49 

Legislative statements of purpose. The most direct and auth01itative evidence of 
legislative purpose is found in formal purpose statements appearing in the body 
of legislation. Such statements are often placed at the beginning of the Act or a 
subdivision of the Act along with other interpretation provisioi1s;50 they also ap
pear in conjunction with provisions that confer discretion. 51 In recent years, pur
pose statements have also been included in delegated legislation.52 If two or 
more Acts are closely related, the purpose statement of one of them may be re-

48 

49 

50 

51 

52 

Justification is necessary if the values and assumptions are not self-evident to the interpreter's 
audience. For discussion of the role of nom1s in inference drawing; see infra at pp. 273-75. 
For a good example of the preferred approach, see R. v. Chartrand, [1994] S.C.J. No. 67, 
[1994] 2 S.C.R. 864, especially at 875ff (S.C.,C.). 
Standard interpretation provisions include not only purpose statements but also definitions, 
provisions governing the temporal or territorial application of the legislation and provisions in
dicating the relation of the Act to other legislation. 
See, for example, Hickey v. Hickey, [1999] S.C.J. No. 9, [1999] 2 S.C.R. 518 (S.C.C.) and the 
cases cited by L'Heureux-Dube J. at 529, interpreting s. 15.2(6) of the Divorce Act, "These ob
jectives set out the principles and values that must be considered by judges in exercising their 
discretion when making or revising support orders." 
See, for example, Francis v. Baker, [1999] S.C.J. No. 52, [ 1999) 3 S.C.R. 250, at 269 (S.C.C.), 
where the Court relied on a purpose statement in the Federal Child Support Guidelines made 
under the Divorce Act. 
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lied on in interpreting the others. 53 Purpose statements typically lake one (or 
both) of the following forms: they set out the goals the legislature hopes to 
achieve, or they set out the policies and principles that are to guide any discre
tion conferred on officials, tribunals or courts in applying the legislation.54 As 
the Supreme Court of Canada points out in Council of Canadians with Disabili
ties v. Via Rail Canada Inc., a purpose statement, whether a statement of goals, 
principles or policies, "gives context for the entire Act."55 

Preambles may also contain direct descriptions of purpose or descriptions of 
the circumstances giving rise to the enactment - the mischief the legislature 
intended to cure, the social problems it wished to address. For a time legislative 
drafters resisted including preambles in legislation on the ground that the Act 
should speak for itself or alternatively on the ground that preambles are "too 
political". However, preambles never entirely disappeared and in recent years 
they have become more common. Parliament sometimes includes preambles in 
amending legislation, even though upon consolidation the preambles disappear.56 

Although purpose statements and preambles offer the most authoritative evi
dence of purpose and draw attention to the presence of mixed or competing pur
poses, the assistance they offer is often quite limited. They typically recite the 
primary objects of legislation, which are apt to be obvious in any event, while 
failing to mention secondary purposes. Even purpose statements or preambles 
that are relatively specific rarely indicate how multiple purposes sh()uld be 
weighed or how competing purposes should be balanced.57 It is left to the courts 
to work out the relationship between purposes declared in preambles or purpose 
statements and the purposes of individual provisions within the legislation; gen
erally through scheme analysis.58 

Non-legislative statements of purpose. The reports of Law Reform Comin.is
sions, Parliamentary Commissions and other similar studies have long been ad-

53 

54 

55 

56 

57 

58 

See, for example, Bell ExpressVu Limited Partnership v. Rex, (2002] S.C.J. No.43;[2002] 2 
S.C.R. 559, at paras. 45-46 (S.C.C.). 
For a survey of the uses to which purpose statements may be put, see Chapter 13;.at pp. 387ff. 
[2007] S.C.J. No. 15, [2007] 1 S.C.R. 650, at para. 287 (S.C.C.). A similar point is made with 
respect to preambles in Alberta Union of Provincial Employees v. Lethbridge Conununity Col
lege, [2004] S.C.J. No. 24, (2004] 1 S.C.R. 727, at para. 32 (S.C.C.): "The Preamble to the 
[Labour].Code provides insight into the purposes of the.statute as a whole. The primary:object 
.of .the legislation is the promotion of an 'effective relationship between. employees and em
ployers' through the 'fair and equitable resolution of matters arising in respect of terms and 
conditions of employment' .. When the Code was introduced in the Alberta legislature, these 
two tenets of the legislation were described as 'philosophical statement(s]' that 'must be kept 
in mind when reading every section of the statute.'" 
See R. v. Mills, [1999] S.C.J. No. 68, [1999] 3 S.C.R. 668 (S.C.C.), where the Court.relied on a 
preamble to a bill amending the Criminal Code:See generally Kent Roach, "The Uses and Au
diences of Preambles in Legislation"(2001), 47 McGillL.J. 129. 
There are, of course, exceptions to this general statement. See, for example, the preamble to the 
Youth Criminal Justice Act, as interpreted by Bastarache J. in R. v. C.D., (2005] S.C.J. No. 79, 
(2005] 3 S.C.R. 668, at paras. 34-35 (S.C.C.). 
For further discussion of preambles, see infra, Chapter 13, at pp. 38 lff. 
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appropriate in the circumstances. In keeping with the modern emphasis on pur
posive analysis, heavy reliance on the preamble is often judged appropriate. An 
example is found in the Supreme Court of Canada's judgment in Rawluk v. 
Rawluk.60 The question was whether by enacting the Family Law Act, I 986, the 
Ontario legislature had precluded spouses in a marriage breakdown from claim
ing a common law constructive trust Speaking for the majority, Cory J. wrote: 

At the outset, the Act's preamble recognizes not only the need for the "orderly 
and equitable settlement of the affairs of the spouses", but also "the equal posi
tion of spouses as individuals within marriage" and the fact that marriage is a 
"fonn of partnership". These fundamental objectives are furthered by the use of 
the constructive trust remedy in appropriate circumstances. It provides a measure 
of individualized justice and fairness which is essential for the protection of mar
riage as a partnership of equals. Thus the preamble itself is sufficient to warrant 
the retention and application of this remedy. 61 

Because resort to the remedial constructive trust would tend to promote the leg
islatively approved conception of marriage, its retention was considered justi
fied. 

Sometimes the weight of a preamble is affected by provisions in the Act 
which expressly or implicitly invoke it. Under s. 56 of the, Official Languages 
Act, for example, the Commissioner of Official Languages has jurisdiction to 
determine whether a federal institution has complied with "the spirit and intent" 
of the Act. In St-Onge v. Canada (Commissioner of Official Languages),62 in 
reviewing a decision of the Commissioner under s. 56, the Federal Court of Ap
peal relied heavily on the preamble to tl~e Act to give meaning to the words 
"spirit and intent". 

PURPOSE STATEMENTS 

Definition of purpose statement. Strictly speaking a purpose statement is not a 
descriptive component, but rather is a type of interpretation provision. I~s func
tion is to set out the principles or policies the legislation is meant to implement 
or the objectives it is meant to achieve. Purpose statements are found near the 
beginning of Acts and at the beginning of Parts or particular provisions within 
Acts. Some are explicit and begin with the words "The purposes of this Act are 
... " or The following principles shall be applied in interpreting this Act.'' Others 
simply recite the principles or policies that the legislature wishes to decl~re 
without introductory fanfare. Purpose statements are a relatively recent innova-

60 

61 

62 

(1990] S.C.J. No. 4, (1990] 1 S.C.R. 70, at 339-40 (S.C.C.). 
Ibid., at 339-40. In R. v. C.D., Bastarache J. also gives considerable weight to the preamble in 
justifying his view that an important purpose of the Youth Criminal Justice Act was to reduce 
the incidence of custodial sentences for young offenders: see supra, note 42, at para. 691. See 
also Re Vancouver Sun, (2004] S.C.J. No. 41, [2004] 2 S.C.R. 332, at para. 3 (S.C.C.). 
(1992] F.C.J. No. 567, 3 F.C. 287 (F.C.A.). 
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tion in Canadian statutes and are not mentioned in either the federal or provin
cial Interpretation Acts. 

Purpose statements may reveal the puq)ose of legislation either by describing 
the goals to be achieved or by setting out governing principles or norms. Unlike 
preambles, they come after the enacting clause of the statute and are part of what 
is enacted into law. This makes them binding in the sense that they carry the 
authority and weight of duly enacted law. However, like definitions and applica
tion provisions, purpose statements do not apply directly to facts but rather give 
direction on how the substantive provisions of the legislation are to be inter
preted and applied. 

Function of pwpose statement. Purpose statements play an important role in 
modern "program" legislation.63 Such legislation establishes a general framework 
within which administrative and legislative powers are conferred to achieve par
ticular goals or to give effect to particular policies. Purpose statements expressly 
set out these policies and goals. They give context for the entire Act. 64 

In some cases purpose statements point in a single direction and guide inter
preters toward a particular outcome. In LeBlanc v. LeBlanc,65 for example, the 
Supreme Court of Canada considered s. 2 of New Brunswick's Marital Property 
Act. La Forest J. wrote: 

Section 2 is an interpretative provision in the nature of a preamble announcing 
the general framework and philosophy of the legislation .... The provisions of 
ss. 3 and 7, inter alia, work this framework out in detail.. .. 

In common with similar provisions in other jurisdictions, s. 2 establishes the 
general principle that each spouse is entitled to an equal share of marital prop
erty .... The principle must be respected. In applying that principle, courts are not 
permitted to engage in measurements of the relative contributions of spouses to a 
marriage .... 66 

The Court here understands the legislature to have used the purpose statement to 
introduce a new approach to the definition and distribution of matrimonial prop
erty, one that it was bound to adopt in interpreting and applying the provisions 
of the Act. 

In Medovarski v. Canada (Minister of Citizenship and lrnmigration), the pur
pose statement relied on by the Court mentioned a number of concerns and ob
jectives, not all of them complementary. However, the court was able to discern 

63 

64 

65 

66 

For discussion of the distinctive features of modern program legislation, see supra Chapter 8, 
at pp. 262-63. As Gonthier J. wrote in Westbank First Nation v. British Columbia Hydro and 
Power Authority, [1999] S.C.J. No. 38, [1999] 3 S.C.R. 134, at para. 26 (S.C.C.): "A regulatory 
scheme will have a defmed regulatory purpose. A purpose statement contained in the legisla
tion may provide assistance to the com1 in this regard." 
Council of Canadians with Disabilities v. Via Rail Canada Inc., [2007] S.C.J. No. 15, [2007] 1 
S.C.R. 650, at para. 287 (S.C.C.). 
[1988] S.C.J. No. 6, [1988] I S.C.R. 217 (S.C.C.). 
Ibid., at 221-22. 
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dimensional character of the problems addressed by the Act. She quoted the 
follc?wing text with approval: 

While the [s. 3] declaration as a whole defines the parameters for juvenile justice 
in Canada, each principle is not necessmily relevant to every situation. The 
weight to be attached to a particular principle will be determined in large meas
ure by the nature of the decision being made and the specific provisions of the 
YOA that govern the situation.70 

L'Heureux-Dube J. concluded that because the declaration set out con1peting 
principles, as opposed to a single clear philosophy, it did not constitute persua
sive evidence of Parliament's intention to change a long~standing common law 
rule. 

Pw7Jose statements define limits of discretion. Another important function of 
purpose statements is to define the limits of discretion conferred by legislation. 
This function is evident when purpose statements are contained in provisions 
that confer discretion on administrative boards and tribunals. Such provisions 
may confer powers to be exercised generally "for the purposes of this Act" or 
for particular purposes mentioned in the text of the provision. 

This function of purpose statements was discussed by L'Heureux-Dube J. in 
Canadian Assn. of Industrial, Mechm1ical & Allied Workers, Local 14 v. Paccar 
of Canada Ltd.11 The issue in the case was whether the Labour Relations Board 
of British Columbia had exceeded its jurisdiction under the provincial Labour 
Code. Section 27(1) of the Code contained a purpose statement which instructed 
the board to exercise its powers and duties "so as to develop effective industrial 
relations" having regard to a number of specific purposes and objects set out in 
the section. L'Heureux.:.Dube J. found that because the Board had ignored the 
goals of its mandate as set out in its purpose clause, it had reached a patently 
unreasonable solution and so exceeded its jurisdiction. She wrote: 

70 

71 

72 

General purpose clauses such as s. 27(1) of the Labour Code not only aim to 
provide guidance to the administrative agency; they also identify the limits of the 
discretion it enjoys in the exercise of its statuto1y powers .... 

Purposes and objects clauses find their historical roots in the common law. In 
Padfield v. Minister of Agriculture, Fisheries and Food, Lord Reid explained 
why the fundamental objects of the enabling legislation restrict the delegation of 
discretionary powers:72 

.. . Parliament must I1ave conferred the discretion with the intention that it 
should be used to promote the policy and objects of the Act; the policy and ob-

Bala and Kir:van, The Young Offenders Act: A Revolution in Canadian Juvenile Justice (1991), 
pp. 80-81, quoted in R. v. T. (V.), supra note 68, at 766. 
(1989) S.C.J. No. 107, (1989] 2 S.C.R. 983 (S.C.C.). 
[ 1968) l All E.R. 694, [ 1968) A.C. 997, at 1030 (H.L). 
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jects or the Act must be determined by construing the /\ct as a whole ancl con
struction is always a matter or law for tllc court.. .. 73 

L'I-Ieureux-Dube J. then reviewed Canadian cases establishing lhe same 
point, namely, the purpose for which discretion is conferred defines the limits of 
the discretion. She concluded: 

... [G Jenera! purposes ancl objects clauses such ass. 27( l) of the Labour Code arc 
not enacted in a juridical vacuum. Such clauses codify the common law cluty to 
exercise delegated powers in strict accordance with the fundamental dictates of 
the enabling statute. In this historical context, s. 27( I) amounts to more than a 
simple guide to the board; it constitutes a statutory direction to carefully consider 
the goal of developing effective industrial relations having regard to certain spe
cific purposes and objects.74 

Because the purpose clause considered in the Paccar case was specific and ex
plicitly addressed ~o the board, its role in limiting discretion was evident. How
ever, the reasoning relied on by L'Heureux-Dube J. applies to all purpose 
statements and justifies a purposive approach to all statutory discretion. 

Weight of pw71ose statements. In R. v. T (V.) 75 the Supreme Court of Canada 
suggested that it was prepared to take purpose statements seriously. It rejected 
the suggestion that a purpose statement is nierely a preamble that does not carry 
the same force as a substantive provision. However, the weight given to a pur
pose statement depends on a number of considerations: how specific the goals, 
principles or policies are, their relation to one another, what directives (if any) 
are given by the legislature respecting their use, whether there are other indica
tors of legislative purpose and so on. Because purpose statements are enacted as 
a provision: of the legislation, they carry significant weight. However, because 
they are interpretive in character, they carry less weight than a substantive pro
vision. 

A striking illustration of this last point is found in National Farmers Union v. 
Prince Edward Island (Potato Marketing Council).76 In 1988, the legislature of 
Prince Edward Island enacted the Judicial Review Act. The court was asked to 
determine whether it was still possible after the coming into force of the Act to 
apply for an order in the nature of certiorari. Section 2 of the Act provided: 

2. The purpose of this Act is to substitute an application for judicial review for 
the following existing proceedings: · 

(a) proceedings by way of application for an order in the nature of mandamus, 
prohibition or certiorari; 

The only other section to mention certiorari was s. 10 which provided: 

.73 

74 

75 

76 

Supra note 71, at 465-66. 
Ibid., at 467. 
See R. v. T. (V.), supra note 68, at 765. 
[1989] P.E.LJ. No. 14, 56 D.L.R. (4th) 753 (P.E.LS.C.). 
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