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PART I - OVERVIEW AND STATEMENT OF FACTS 

Overview 

1. This case deals with actuarial risk assessment tools, including the PCL-R, 

VRAG, SORAG, Static-99 and VRS-SO, that are commonly used to assess inmate risk 

to determine security classification and eligibility for parole, including escorted and 

unescorted temporary absences.  The Correctional Service of Canada ("CSC") relies on 

the scores resulting from the application of these tools on Aboriginal prisoners even 

though the tools have not been statistically validated for use on Aboriginal prisoners.  

2. The trial judge found as a fact that, given the cultural divergence between 

Aboriginal and non-Aboriginal Canadians, the tools are susceptible to cultural bias and 

therefore are unreliable when applied to Aboriginal persons.  The judge also found that 

the tools are a contributing factor in decisions that have had an adverse impact on the 

plaintiff's incarceration (including security classification and denials of Escorted 

Temporary Absences) (see paragraph 75), and that CSC has been aware of the need to 

conduct research to validate the tools on Aboriginal prisoners for 15 years but has not 

conducted that research.  The trial judge made an interim order restricting the CSC from 

using the tools on the plaintiff and convened a remedies hearing to address a broader 

remedy respecting the use of the tools on all Aboriginal prisoners.   

3. Legal issues of national importance on this proposed appeal include the 

interpretation of two sections of the Corrections and Conditional Release Act, S.C. 

1992, c. 20 ("CCRA") that have never been considered by this Court.  Firstly, s.4(g) of 

the CCRA states that CSC is to be guided by the principle that correctional policies, 

programs and practices are to be responsive to the special needs of Aboriginal peoples.  

Secondly, s.24(1) of the CCRA provides that CSC shall take all reasonable steps to 

ensure that information about an offender is as accurate, up to date and complete as 

possible. 

4. The Federal Court of Appeal provided no analysis of the legislative purpose or 

intent of ss.4(g) or 24(1) of the CCRA, and took a restrictive approach that was 

unmoored from the actual wording of ss.4(g) and 24(1) of the CCRA and subverted 

Parliament's remedial intent.  The Court of Appeal's approach should not stand as a 

precedent to precedent to guide Canada's prison system. 
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5. Of further national importance is the correction of the Federal Court of Appeal's 

approach to s.7 of the Charter.  In respect of s.7, the Federal Court of Appeal, in 

rejecting (at paras.30-32) the approach taken by the trial judge, manifests no awareness 

of the longstanding two-phase approach to s.7 reaffirmed by this Court in Bedford and 

Carter.  Instead, the Court of Appeal states that Mr. Ewert was required to "establish on 

a balance of probabilities that the scores and conclusion generated by the assessment 

tools were inaccurate and unreliable when the assessment tools were administered to 

Aboriginal persons".  The Court of Appeal erroneously blends the two phases of s.7 

analysis into a single-step analysis that increases the burden on Aboriginal prisoners to 

establish an infringement of s.7 rights to liberty and security of the person.  The 

correction of this error alone is of national importance, because this approach, unique to 

this case, itself discriminates against Aboriginal prisoners. 

6. The application of s.15 of the Charter to the trial judge's findings of fact at 

paragraphs 28, 70 and 98-100 are also of national importance.  The trial judge found it 

unnecessary to engage in s.15 analysis and commented at paragraph 109 that the facts 

were insufficiently developed to engage in s.15 analysis, and the Court of Appeal at 

paragraph 34 found no error with that characterization.  Mr. Ewert would raise the s.15 

arguments before this Court, as s.15 allows for a compelling expression of the 

discriminatory effect of CSC's reliance on actuarial tools for all inmates, even though 

those tools have only been proven valid for general Caucasian inmates. 

7. The legal issues in this case are bonded to Canada's over-incarceration of 

Aboriginal people, the national importance of which is beyond dispute.  This case 

represents an opportunity to extend the principles set out for criminal sentencing in R. v. 

Gladue and R. v. Ipeelee to the sentence management context.  The factual backdrop is 

well suited to interpreting CSC's statutory duties under the CCRA and the principles of 

fundamental justice and equality that apply during sentence management.  Outside the 

immediate factual context of this case, ss.4(g) and 24(1) of the CCRA have much wider 

legal implications for sentence management and CSC policies and practices as they 

apply to Aboriginal prisoners, in respect of which this Court may wish to offer guidance. 

8. These are matters of national importance that deserve this Court’s attention and 

leave to appeal should be granted.  
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Statement of Facts 

Statutory Provisions 

9. Sections 3 and 4(g) of the CCRA are as follows: 

  3.  The purpose of the federal correctional system is to contribute to the  
  maintenance of a just, peaceful and safe society by 

   (a) carrying out sentences imposed by the courts through the safe  
   and humane custody and supervision of offenders; and 

   (b) assisting the rehabilitation of offenders and their reintegration  
   into the community as law-abiding citizens through the provision of  
   programs in penitentiaries and in the community. 

  4.  The principles that guide the Service in achieving the purpose referred  
  to in section 3 are as follows: 

   (g)  correctional policies, programs and practices respect gender,  
   ethnic, cultural and linguistic differences and are responsive to the  
   special needs of women, aboriginal peoples, persons requiring  
   mental health care and other groups;  

10. Section 24(1) of the CCRA provides as follows: 

  24(1)  The Service shall take all reasonable steps to ensure that any  
  information about an offender that it uses is as accurate, up to date and  
  complete as possible. 

Federal Court (Trial) 

11. Mr. Justice Phelan made the following findings of fact with respect to the 

reliability of the actuarial tools and CSC's reliance on those tools to the detriment of the 

plaintiff and other Aboriginal persons: 

  [4]  Ewert stands in place for himself and all Aboriginal prisoners, but he is  
  no poster person for Aboriginal people.  Ewert is serving two life   
  sentences for second degree murder and attempted murder, and was  
  sentenced to 15 months' imprisonment to be served concurrently for an  
  escape from lawful custody conviction.  He has spent 30 years in various  
  federal correctional facilities - over half of that time has been spent in  
  maximum security institutions; the remainder of the time has been spent in 
  medium security institutions. 

  [12]  The assessment tools are the psychological tests (sometimes   
  referred to in the evidence as actuarial tests).  At issue are the Hare  
  Psychopathy Checklist Revised [PCL-R] - a most important test; the  
  Violence Risk Appraisal Guide [VRAG]; the Sex Offender Risk Appraisal  
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  Guide [SORAG]; the Static 99; and the Violence Risk Scale - Sex Offender 
  [VRS-SO].  It was common practice at CSC to use the VRAG, SORAG,  
  Static 99 and VRS-SO to assess risk of violence in Aboriginal inmates and 
  other prisoners, and to use the PCL-R to assess psychopathic personality  
  disorder. 

  [28]  Because of the significant cultural differences between Aboriginal and 
  non-Aboriginal Canadians, the actuarial tests at issue in this action are  
  more likely than not to be "cross-culturally variant". 

  [34]  Dr. Hart testified that there were three ways to establish that an  
  actuarial test was free from cross-cultural bias, which is important in  
  addressing the reliability concerns of the Plaintiff and the remedy that the  
  Court could order: 

   1)  confirmatory factor analysis (which confirms whether the factors  
   look the same in different groups) 

   2)  metric analysis or Item Response Theory (which assesses  
   whether the same things are measured in the same way); and 

   3)  predictive analysis (statistical regression analysis to examine  
   the slopes and intercepts of statistical relationships). 

  [35] It is hardly practical for an individual litigant to engage in this type of  
  analysis.  Given CSC's legislated mandate, discussed later, it is an activity 
  more appropriately commissioned by CSC. 

  [36]  None of these types of analysis have been completed on the subject  
  of actuarial tests. 

  [41]  The conclusion from Dr. Hart's expert report is that the actuarial tests  
  are not sufficiently predictably reliable for Aboriginals because of the  
  cultural variance or bias of the tests. 

  [53]   In summary, Dr. Hart's evidence that the actuarial tests are not good  
  predictors of recidivism in Aboriginals - that they suffer from cultural bias -  
  is preferred and accepted. 

  [56]  The expert evidence establishes that the test scores, in and of   
  themselves, ought not to be relied upon.  The next question is what   
  reliance and impact those actuarial tests had on Ewert's situation. 

  [70]  While Dr. Motiuk attempted to de-emphasize the role of actuarial  
  tests, his viewpoint was at odds with Dr. Hart's evidence that it was   
  common practice within CSC to use actuarial results on Aboriginal inmates 
  to assess risk of violence and psychopathy.  I prefer Dr. Hart's evidence  
  because Dr. Hart is closer to the actual experience at institutions and is  
  more objective. 

  [71]  Dr. Motiuk also addressed the research function at CSC and the  
  absence of any research into the specific assessment tools at issue.  He  
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  shifted responsibility in regard to these tools to the psychologists retained  
  by CSC - a shifting of responsibility not countenanced by the legislation.   
  He acknowledged that CSC had conducted research on CSC's tools,  
  including the SIR (Statistical Information for Recidivism Scale) and the  
  CRS and SRS (referred to earlier). He indicated that research on the  
  assessment tools was feasible but posed some difficulties.  Dr. Motiuk  
  seemed to suggest that the loss of use of these actuarial tests would not  
  be a great problem for prison administrators. 

  [72]  In regards to research, Dr. Motiuk spoke of unfulfilled research plans  
  impacted by budgetary concerns.  There was no evidence that CSC had  
  completed the research referred to by Justice Beaudry in Ewert v. Canada  
  (Attorney General), 2007 FC 13 (CanLII), 306 FTR 234, and anticipated by 
  the Federal Court of Appeal in the appeal of Justice Beaudry's decision  
  (Ewert v. Canada (Attorney General), 2008 FCA 285 (CanLII), 382 NR  
  370). 

  [73]  Dr. Motiuk was aware of concerns about cultural bias in assessment  
  tools.  CSC does not use its GSIR (General Statistical Information on  
  Recidivism Scale) in respect to Aboriginal offenders for this reason. 

  [74]  In the context of research, since 2000, the reliability of these   
  assessment tools has been in issue with respect to Aboriginal offenders.   
  The prohibition against the use of the GSIR is an acknowledgement of the  
  existence of cultural bias.  Other countries, including the UK, the USA and  
  Australia, have all conducted research to ensure that their psychological  
  assessment tools are reliable in respect to cultural minorities. 

  [84]  This is not an issue which CSC missed inadvertently.  It has been a  
  live issue since 2000, has been on CSC's "radar screen", and the subject  
  of past court decisions where the Court contemplated that some similar  
  type of confirmatory research was being conducted.  It is time for the  
  matter to be resolved. 

  [98]  While there is no evidence that CSC's use of these tools is   
  unreasonable in respect to non-Aboriginal inmates, their use in respect to  
  Aboriginal inmates overshoots the objective because unreliable tests likely 
  result in unreliable public safety risk assessments. 

  [99]  The evidence, particularly from Dr. Hart, is that there was no   
  evidence that the scores and conclusion flowing from the assessment  
  tools (especially the PCL-R) as accurately or predict recidivism in   
  Aboriginal offenders as they do in non-Aboriginal offenders.  Even Dr. Rice 
  concurred that there was sufficient reason to conclude that the actuarial  
  scores were less reliable for Aboriginal inmates. 

  [100]  The Plaintiff has established that PCL-R scores for Aboriginal  
  offenders ought not to be relied upon because: 

 the likelihood of cross-cultural bias; 
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 the absence of evidence or research that the PCL-R scores are 
valid for Aboriginals; and 

 The PCL-R test was developed based on a predominantly 
Caucasian population and is vulnerable to conceptual variance.  
Even Dr. Rice's reliance on PCL-R was based on her 
assumption that because the PCL-R sampled a wide population, 
some Aboriginal content was inherent in the test. 

Federal Court (Trial):  Analysis of CCRA ss.4(g) and 21(4) 

12. After setting out ss.4(g) and 24(1) of the Act, and after remarking at para.77 that 

he sees this case "more simply as firstly a breach of statutory duty" rather than a 

Charter case, Mr. Justice Phelan sets out the following analysis: 

 [81]  In relying on questionable steps and in failing to ensure that the tests 
 are reliable, CSC has not taken "all reasonable steps" to ensure that the 
 information about Ewert (or potentially other Aboriginal prisoners) is 
 accurate, up-to-date and as complete as possible. 

 [82]  It is not necessary, on this issue, for the Plaintiff to establish 
 definitively that the tests are biased; it is sufficient if he raises a 
 reasonable challenge to their reliability pursuant to the aforementioned 
 statutory requirements.  The question is  whether CSC's lack of action is 
 sufficient to fulfil the legislated standard of all reasonable steps to ensure 
 accuracy, currency and completeness, particularly in the fact of Ewert's 
 challenge, the actions of other countries and CSC's own actions in 
 deciding not to use a similar test. 

 [83]  That question must be answered in the negative.  The issue has 
 been a long-standing one; it has not been addressed, and the 
 Defendant's evidence in this case does nothing to confirm that it has taken 
 the required reasonable steps. 

 [84]  This is not an issue which CSC missed inadvertently.  It has been a 
 live issue since 2000, has been on CSC's "radar screen", and the subject 
 of past court decisions where the Court contemplated that some similar 
 type of confirmatory research was being conducted.  It is time for the 
 matter to be resolved. 

 [85]  Therefore, the Court concludes that CSC has failed to meet its 
 statutory obligation under s.24(1) of the Act.  The remedy shall address 
 this breach. 
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Federal Court (Trial): Charter Analysis 

13. Consistent with long-established jurisprudence, and relying primarily on Bedford1 

and Carter2, the trial judge divided his analysis into two phases (para.87) and found 

that the use of the tools infringed the right to liberty and security of the person 

(paras.88 to 92) and that the infringement was inconsistent with the principles of 

overbreadth (paras.97-102) and arbitrariness (paras.103-105). 

14. In the above-noted s.7 analysis, the trial judge made additional findings of fact 

dealing with CSC's reliance on the tools to the detriment of Mr. Ewert's liberty and 

security of the person, which include restrictions on residual liberty and decisions 

regarding parole and escorted temporary absences.  In particular, the trial judge found 

at paragraph 89 that CSC's reliance on the tools made parole "virtually impossible to 

obtain".  

15. The plaintiff also argued, relying on R. v. Chambers, 2014 YKCA 13 (CanLII), 

that because CSC's use of the tools is contrary to the express statutory duties set out 

in s.4(g) and 24(1) of the CCRA, CSC's actions are contrary to the rule of law and 

hence contrary to fundamental justice.  The trial judge stated that this argument "may 

well be correct", but determined that it was unnecessary to decide this issue as the 

remedy is the same for statutory breach as for a Charter violation. 

Federal Court (Trial) Decision and Order 

16. Mr. Justice Phelan concluded at paragraph 113 of his reasons (2015 FC 1093) 

that: 

   [113]  The Court concludes: 

  (a)  that the use of these assessment tools is both inconsistent with  
  the principles in s.4(g) of the Act by not being responsive to the  
  special needs of Aboriginal people and further such use breaches  
  s.24(1) of the Act; and further 

  (b) violates the Plaintiff's s.7 Charter rights without s.1 justification. 

17. The trial judge issued the following order: 

                                                            
1 Canada (Attorney General) v. Bedford, 2013 SCC 72  
2 Carter v. Canada (Attorney General), 2015 SCC 5 
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   For the Reasons given, THIS COURT ORDERS that: 

   1.  The Defendant is enjoined, until further order, from using in respect of  
   the Plaintiff, the assessment tools' results of any and all PCL-R, VRAG,  
   SORAG, Static 99 and VRS-SO; and 

   2.  The parties shall, within 30 days of this Order, file written briefs in  
   respect of the type, methodology and other relevant matters in respect of  
   the study to be conducted to assess the reliability of these psychological  
   tests in respect to adult Aboriginal offenders.  Such written briefs shall also 
   address the timing, place and nature of evidence to be considered at a  
   hearing to finalize the order in this matter. 

Federal Court of Appeal:  CCRA ss.4(g) and 24(1) 

18. In rejecting the trial judge's analysis of ss.4(g) and 24(1) of the CCRA, the 

Federal Court of Appeal wrote the following: 

   [15]  My concern with the Federal Court's analysis of this issue arises from 
   the legal test it applied when considering whether Mr. Ewert met the  
   burden upon him to establish his cause of action. 

   [16]  As noted above, the Federal Court found that Mr. Ewert, the plaintiff,  
   did not have to "establish definitively" that the assessment tools were  
   culturally biased.  In light of the statutory obligation on the Correctional  
   Service to respect the special need of Aboriginal persons in its policies,  
   programs and practices and the statutory obligation on it to take all   
   reasonable steps to ensure that any information about an offender that the 
   Correctional Service uses is as accurate, up-to-date and complete as  
   possible, it was sufficient that Mr. Ewert raise a "reasonable challenge" to  
   the reliability of the assessment tools.  Thus, for the Federal Court, the  
   question was whether the Correctional Service's "lack of action is   
   sufficient to fulfil the legislated standard of all reasonable steps to ensure  
   accuracy, currency and completeness" of information (reasons, at   
   paragraph 82). 

   [17]  This was a question that the Federal Court answered in the negative. 

   [18]  The Federal Court cited not authority for the proposition that Mr.  
   Ewert was not required "to establish definitively" that the assessment tools 
   were biased. 

   [19]  However, a plaintiff bears the burden of establishing on a balance of  
   probabilities the existence of each constituent element of the cause of  
   action asserted by the plaintiff. 

   [20]  In his third amended statement of claim, Mr. Ewert allege that the  
   assessment tools "generate false results and false conclusions when used 
   on Aboriginal persons" (Third Amended Statement of Claim, at paragraph  
   14).  Thus, Mr. Ewert bore the burden of establishing these facts on a  
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   balance of probabilities.  The Federal Court erred in law when it required  
   that Mr. Ewert establish only a reasonable challenge to the reliability of the 
   results and conclusions generated by the use of the assessment tools in  
   respect of Aboriginal persons. 

   [21]  In the absence of evidence establishing, on a balance of   
   probabilities, that the assessment tools produce or are likely to produce  
   false results and conclusions, the Federal Court could not find that the  
   Correctional Service failed to take all reasonable steps to ensure that  
   information about Aboriginal offenders was as accurate as possible. 

19. The reasons for judgment of the Federal Court of Appeal make no reference to 

the purpose and intent of ss.4(g) and 24(1) of the CCRA and does not engage in 

textual analysis of the plain wording of the Act or analysis of its statutory context. 

20. Rather than quashing the order of the trial judge and remitting the claim for 

reconsideration at trial level, the Court of Appeal then proceeds to make findings of fact 

on the basis of selections of Dr. Hart's testimony3.  Without identifying a palpable or 

overriding error, the Court of Appeal makes its own findings of fact at paragraphs 24, 

26 and 27: 

   [24]  I pause to note that the absence of research evaluating the cross- 
   cultural bias in reliability or validity of the assessment tools does not  
   establish on a balance of probabilities that the assessment tools generate, 
   or are more likely than not to generate, false results and conclusions when 
   administered to Aboriginal people. 

   [26]  Read fairly, this evidence falls short of establishing that the   
   assessment tools generate, or are more likely to generate, false results  
   and conclusions when administered to Aboriginal persons.  This is   
   because Dr. Hart acknowledges that cultural bias may have only a subtle  
   effect on the way a test is used and on the reliability and validity of the  
   resulting test scores - the bias may be relatively small and tolerable.   
   Notwithstanding this acknowledgement, Dr. Hart did not opine as to the  
   magnitude of the impact caused by any cultural bias.  Nor was any   
   evidence led on this point. 

   [27]  In the absence of evidence demonstrating that cultural bias affected  
   or is more likely than not to affect test usage or the reliability or validity of  
   the resulting test scores in a material way, Mr. Ewert failed to establish on  
   a balance of probabilities that the assessment tools generate or are more  
   likely to generate false results and conclusions and failed to establish on a 
   balance of probabilities any breach of statutory duty on the part of the  
                                                            

3  Although not an issue of national importance, it bears remarking that the Court of Appeal remakes the 
trial judge's findings of fact after conducting a "fair reading" and "entire reading" of the evidence, without 
identifying a palpable or overriding error. 
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   Correctional Service. 

21. The plaintiff says that the Court of Appeal found that ss.4(g) and 24(1) of the 

CCRA are not breached unless a plaintiff can demonstrate on a balance of probabilities 

that the information used by CSC is inaccurate.  In this sense, the Court of Appeal 

determined that ss.4(g) and 24(1) provide only that CSC has a duty not to use 

information proven to be inaccurate. 

Federal Court of Appeal:  Charter Analysis s.7 

22. The s.7 Charter analysis of the Court of Appeal was brief.  In rejecting the trial 

judge's two-phase analysis, the Court of Appeal used its own single-phase analysis: 

   [30]  The Federal Court did not expressly consider whether Mr. Ewert had  
   established on a balance of probabilities that the scores and conclusions  
   generated by the assessment tools were inaccurate and unreliable when  
   the assessment tools were administered to Aboriginal persons.  Instead, it  
   cited Dr. Hart's testimony that there was no evidence that the scores and  
   conclusion predicted recidivism in Aboriginal offenders as accurately or  
   reliably as they do when administered to non-Aboriginal offenders   
   (reasons, at paragraph 99). 

   [31]  In my respectful view, by relying on the absence of evidence proving  
   the reliability of the assessment tools, the Federal Court erred in law by  
   failing to require Mr. Ewert to establish his claim on a balance of   
   probabilities.  Moreover, as explained above, when the expert evidence of  
   Dr. Hart is read in its entirety it is, as a matter of law, insufficient to   
   establish on a balance of probabilities that the assessment tools generate  
   results that are inaccurate or unreliable in a material way. 

   [32]  It follows that the Federal Court erred by failing to conclude that Mr.  
   Ewert had failed to establish a violation of his section 7 rights on a balance 
   of probabilities.  It further follows that I need not consider the other errors  
   in the section 7 analysis alleged by the Correctional Service.  It is   
   sufficient to say that these reasons should not be seen to endorse the  
   Federal Court's analysis of the liberty and security interests said to be  
   engaged. 

23. No authority is cited for the Court of Appeal's single-phase analysis.  The Court 

of Appeal makes no reference to infringement of the right to liberty or infringement of 

the right to security of the person and makes no reference to any principles of 

fundamental justice. 
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PART II – STATEMENT OF QUESTIONS IN ISSUE 

24. The applicant seeks leave to appeal on the following issues: 

1) Do ss.4(g) and 24(1) of the Corrections and Conditional Release Act, S.C. 

1992, c. 20 require the Correctional Service of Canada to establish the 

reliability of the risk  assessment tools it uses to evaluate aboriginal 

prisoners? 

2) Should the Court of Appeal's novel and restrictive single-phase approach 

to s.7 of the Charter be corrected? 

3) Are the findings of fact sufficient to adjudicate the claim that CSC's 

reliance on the tools breaches the right to equal treatment under s.15 of 

the Charter, and, if so, has there been a breach of s.15 of the Charter? 

25. The applicant submits that these are issues of national importance and that leave 

to appeal should be granted. 

PART III – STATEMENT OF ARGUMENT 

ISSUE 1 – Do ss.4(g) and 24(1) of the Corrections and Conditional Release Act,  
S.C. 1992, c. 20 require the Correctional Service of Canada to establish the 
reliability of the risk assessment tools it uses to evaluate aboriginal prisoners? 

26. It is of national importance for this Court to elaborate and explain the purpose 

and effect of ss.4(g) and 24(1) of the CCRA. 

Section 4(g) of the CCRA 

27. This Court recognized in R. v. Gladue4 and R. v. Ipeelee5 that over-incarceration 

of Aboriginal peoples in Canada is a growing crisis.  Affirming sentencing to be among 

the contributing causes of Aboriginal over-incarceration, this Court fashioned a 

purposive interpretation of s.718.2(e) of the Criminal Code, which provides that 

sanctions should be considered "with particular attention to the circumstances of 

Aboriginal offenders", in an effort to alleviate the crisis.  Section 718.2(e) calls upon 

sentencing judges to use different methods of analysis in determining a fit sentence for 

Aboriginal offenders, because "those circumstances are unique and different from those 

of non-Aboriginal offenders" and to ensure that criminal sanctions do not operate in a 

                                                            
4 R. v. Gladue, [1999] 1 S.C.R. 688 
5 R. v. Ipeelee, 2012 SCC 13 
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racially discriminatory fashion. 

  R. v. Ipeelee, at paras.56-63 

28. In Ipeelee, at paragraph 60, this Court held that sentencing judges must take 

judicial notice of such matters as the history of colonialism, displacement, and 

residential schools and how that history continues to translate into lower educational 

attainment, lower incomes, higher unemployment, higher rates of substance abuse and 

suicide, and of course higher levels of incarceration for Aboriginal peoples.  These 

matters, on their own, do not necessarily justify a different sentence for Aboriginal 

offenders.  Rather they provide the necessary context for understanding and evaluating 

the case-specific information presented by counsel. 

29. The proposed appellant would argue that the purpose and meaning of s.718.2(e) 

of the Code in the sentencing context is the analogue of s.4(g) of the CCRA in the 

context of sentence management and parole.  The appellant proposes to argue that 

s.4(g) of the CCRA imposes a duty on decision-makers within CSC to take notice of the 

unique and different circumstances of Aboriginal offenders, address how those matters 

provide the necessary context for understanding the case-specific information available 

to the decision-maker, and ensure that the practices, procedures and policies of CSC 

reliably predict the risk posed by Aboriginal offenders and do not operate in a 

discriminatory fashion against the interests of Aboriginal offenders.  

30. The evidence of Dr. Hart, accepted by the trial judge at paragraph 28, that the 

actuarial tests are more likely than not to be cross-culturally variant because of the 

significant cultural differences between Aboriginal and non-Aboriginal Canadians, 

dovetails with the requirement under s.4(g) to take judicial notice of these significant 

cultural differences.  The findings of fact at paragraph 28 of the trial decision are 

reminiscent of paragraph 59 of Ipeelee, which finds that the circumstances of Aboriginal 

people are "unique and different" from those of non-Aboriginal people. 

31. This Court has acknowledged that s.718.2(e) of the Criminal Code is not a 

complete answer to the problem of overrepresentation of Aboriginal persons in 

Canadian prisons, because sentencing practices are only part of the problem.  

Paragraph 65 of the Gladue decision, reiterated at paragraph 61 of Ipeelee, states the 
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following: 

  It is clear that sentencing innovation by itself cannot remove the causes of  
  aboriginal offending and the greater problem of aboriginal alienation from  
  the criminal justice system. The unbalanced ratio of imprisonment for  
  aboriginal offenders flows from a number of sources, including poverty,  
  substance abuse, lack of education, and the lack of employment   
  opportunities for aboriginal people. It arises also from bias against   
  aboriginal people and from an unfortunate institutional approach that is  
  more inclined to refuse bail and to impose more and longer prison terms  
  for aboriginal offenders. There are many aspects of this sad situation  
  which cannot be addressed in these reasons... 

32. This case presents this Court with an opportunity to import the approach taken in 

Gladue and Ipeelee to decision-making in other parts of the criminal justice system, 

including sentence management and parole eligibility.  Reliance on non-validated 

actuarial tools contributes to the problem of Aboriginal over-incarceration by stiffening 

conditions of confinement and lengthening sentences by placing parole and conditional 

release out of reach.  CSC's failure to address cultural variance in actuarial risk 

assessments of Aboriginal persons is an "unfortunate institutional approach" that is 

inconsistent with a purposive interpretation of s.4(g) of the CCRA; it constitutes a 

breach of CSC's duty to consider the special circumstances of Aboriginal inmates. 

33. The Court of Appeal elected not to assign any meaning to s.4(g) of the CCRA, 

which suggests that the Court of Appeal was itself not prepared to address the special 

needs of Aboriginal persons. 

34. Some Courts have commenced the process of broadly applying the teachings of 

Gladue to the criminal justice arena.  For example, in United States of America v. 

Leonard, 2012 ONCA 622, leave to appeal refused, [2013] 1 S.C.R. v, Sharpe J.A. held 

that the Gladue factors should be considered pursuant to s.44(1)(a) of the Extradition 

Act, S.C. 1999, c. 18, in the surrender phase of extradition: para.85. Frontenac 

Ventures Corporation v. Ardoch Algonquin First Nation, 2008 ONCA 534 extended 

Gladue principles in the non-statutory context of sentencing for civil contempt.  Hamm v. 

Attorney General of Canada (Edmonton Institution), 2016 ABQB 440 at para.106 is 

prepared to extend Gladue principles to the decision to impose administrative 

segregation under s.31 of the CCRA (without making reference to s.4(g) of the CCRA).  

Rich v. Her Majesty the Queen, 2009 NLTD 69 extended in obiter the Gladue principles 
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to the bail context (at least under CCC s.515(10)(b)). 

35. In R. v. Sim, 2005 CanLII 37586 (ON CA), Sharpe J.A. concluded that where 

factors (iii) and (iv) of s.672.54 of Part XX.1 of the Criminal Code are live issues in 

adjudicating the release of an accused declared not criminally responsible by reason of 

mental disorder, a review board (there the ORB) has a positive legal duty to obtain and 

consider the unique circumstances of an aboriginal person to enable the board to 

assess the reintegration of the accused into society and the accused's other needs 

pursuant to s.672.54.  

  R. v. Sim, 2005 CanLII 37586 (ON CA) at paras.23, 24 and 29 

36. Twins v. Canada (Attorney General), 2016 FC 537 at paras.58-60 extends 

Gladue principles into the adjudication of parole revocation under s.135(5) of the CCRA.  

In Twins it was confirmed that policies of the Parole Board must be responsive to the 

special needs of Aboriginal people pursuant to s.151(3) of the CCRA. 

37. The applicant has taken note that this Court in R. v. Anderson, 2014 SCC 41 

(CanLII) found that the Ontario Court of Appeal decision in Leonard did not go so far as 

to require Gladue factors to be considered every time an Aboriginal person is deprived 

of liberty, as the Minister on surrender would be required under s.44(1)(a) of the 

Extradition Act to consider whether a surrender is "unjust or oppressive having regard to 

all the relevant circumstances".  Because s.44(1)(a) incorporated Gladue factors into 

decision-making on surrender by way of a statutory obligation, it was not necessary to 

find that the approach in Gladue is a principle of fundamental justice under the Charter.  

The applicant wishes to clarify that he does not intend to re-argue, contra R. v. 

Anderson, that consideration of Gladue factors is a principle of fundamental justice; he 

says that in this case, s.4(g) of the CCRA creates the statutory duty to consider Gladue-

type factors in decision-making under the CCRA. 

Section 24(1) of the CCRA 

38. This case provides this Court with an opportunity to interpret the content of the 

statutory obligation in s.24(1) of the CCRA.  Broadly speaking, s.24(1) imposes a 

statutory obligation on the part of the correctional service to “take all reasonable steps” 

to ensure that the information that it uses is “accurate, up to date and complete as 
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possible”; it ensures that liberty is not restricted except on the basis of reasonably 

accurate, up to date and complete information.   

39. Case law from the Federal Court has engaged in purposive analysis of s.24(1), 

although the cases are not factually on point.  Tehrankari v. Canada (Correctional 

Service), 2000 188 F.T.R. 206, concludes that s. 24(1) reflected Parliament’s concern 

that the correctional service’s reliance on potentially erroneous or faulty information 

about an offender is “contrary to proper prison administration, incarceration and 

rehabilitation” (para.51) and that better information will better achieve the purposes of 

the CCRA.  In McMaster v. Canada, 2008 FC 647, Dawson J. (as she then was) 

emphasized the role of s.24(1) in meeting the correctional service’s statutory obligation 

to provide the Parole Board of Canada and other related bodies with all information 

under its control that is relevant to release decision-making or to the supervision or 

surveillance of offenders (at para.40).  The Federal Court of Appeal made no reference 

to these cases and did not articulate its own understanding of the purpose of the 

section. 

40. The Court of Appeal decision in respect of Mr. Ewert creates an unfortunately 

restrictive line of authority that requires a claimant to prove on a balance of probabilities 

that information is inaccurate before the Court will find a breach of s.24(1).  The 

reasoning of the Court of Appeal suggests that CSC's duty to ensure that information is 

accurate, up-to-date and complete can be triggered only by proof by the inmate that the 

information is inaccurate. 

41. The approach taken by the Court of Appeal is unmoored from the actual words of 

s.24(1) and s.4(g) of the CCRA; there is nothing in either provision to suggest that 

CSC's obligations are only triggered by proof by an inmate of CSC's reliance on 

inaccurate information.  The Court of Appeal's reasoning is contrary to the basic 

principle that the words of a statute are to be read in their grammatical and ordinary 

sense.  Here, the Court of Appeal felt itself constrained by the words of the statute. 

42. In addition to the Court of Appeal's seeming disregard for the actual words of 

ss.4(g) and 24(1) of the CCRA, the Court of Appeal declines to analyze the legislative 

purpose or intention of those provisions.  One would expect the Court of Appeal to 
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speak to the meaning of s.4(g) when the trial court specifically found at paragraph 113 

of its reasons that the use of the assessment tools was not responsive to the special 

needs of Aboriginal people contrary to s.4(g) of the Act. 

43. The Court of Appeal's approach is not only bereft of meaningful analysis.  It also 

blunts the force of Parliament's true intention and dilutes the informational obligation of 

CSC under s.24(1) and practically eliminates CSC's obligation to respond to the special 

needs of Aboriginal persons under s.4(g) in light of CSC's awareness of cross-cultural 

variation and the need to conduct research on the validity of the actuarial tools as 

applied to Aboriginal inmates.  Only this Court can correct this interpretive misstep and 

implement the intention of Parliament. 

ISSUE 2:  Should the Court of Appeal's novel and restrictive approach to 
Infringement of s.7 of the Charter be corrected?   

44. The Court of Appeal took a novel and overly restrictive approach to infringements 

of s.7 of the Charter.  This approach should be corrected. 

45. It is long-established that s.7 analysis divides into two phases: (1) does the 

impugned state action or law infringe of the right to life, liberty or security of the person; 

and (2) if so, is the infringement consistent with the principles of fundamental justice.  

Consistent with this jurisprudence, and relying primarily on Bedford and Carter, the trial 

judge divided his analysis into two phases (para.87) and found that the use of tools 

infringed the right to liberty and security of the person (paras.88 to 92) and that the 

infringement was inconsistent with the principles of overbreadth (paras.97-102) and 

arbitrariness (paras.103-105). 

46. In contrast, the Court of Appeal, in rejecting (at paras.30 to 32) the analysis of 

the trial judge, manifests nothing of the two-phase approach to s.7 of the Charter.  

Instead, the Court of Appeal expresses its understanding of s.7 jurisprudence 

compendiously as requiring Mr. Ewert to "establish on a balance of probabilities that the 

scores and conclusions generated by the assessment tools were inaccurate and 

unreliable when the assessment tools were administered to Aboriginal persons".  The 

Court of Appeal appears to erroneously blend the two phases of s.7 analysis into a 

single step analysis. 
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47. The error of the Court of Appeal in blending the two phase analysis into one step 

is particularly problematic because it requires the Plaintiff to demonstrate that the state 

action or law was wrong or inappropriate before the Plaintiff can establish an 

infringement and proceed to the second phase of the analysis. The single-step 

approach combines the infringement phase, which looks at whether the state conduct 

contributes to restrictions of liberty or security of the person, with the normative 

appraisal of whether the state conduct accords with substantive or procedural principles 

of fundamental justice.  The single-step approach also eliminates the analysis of 

whether the state conduct is arbitrary or overbroad in respect of the statutory purpose, 

as applied to the individual claimant.6 

48. In this context, the blended single-step analysis of the Court of Appeal effectively 

required Mr. Ewert to establish that the actuarial tools are discriminatory before an 

infringement of life and liberty could be found.  At best, the blended approach makes s.7 

Charter protection for Aboriginal inmates more vague and amorphous than they are for 

non-Aboriginal inmates.  At worst, this has the effect of creating the double-threshold 

that a government act or law must both (a) restrict of life and liberty and (b) discriminate 

adversely before finding a threshold infringement under the first phase of the analysis.  

The latter effectively either imports a requirement that an Aboriginal applicant establish 

a s.15 breach before a threshold infringement of s.7 will be made out or a requirement 

to establish arbitrariness or overbreadth at the infringement stage.  In effect, the Court 

of Appeal puts a s.7 Charter infringement further out of reach for Aboriginal persons 

than it does for non-Aboriginal persons. 

49. The same error may also be expressed as a mischaracterization of the 

infringement.  The Federal Court of Appeal characterized the alleged infringement as 

the use of unreliable tests, and found (contrary to the findings of fact at trial) that the 

tests had not been proven to be unreliable.  The correct characterization of the alleged 

infringement is reliance on unvalidated test scores to deprive Aboriginal inmates of 

liberty and security of the person.  As noted at paragraph 58 of Bedford: "At this 

                                                            
6 By collapsing the two-phase s.7 analysis, the Court of Appeal sidestepped the reality that relying on 
information of unknown reliability is as irrational and arbitrary as relying on information of known 
unreliability, though the latter is obviously more reprehensible.  Information of unknown reliability, while 
perhaps capable of furnishing a basis for reasonable suspicion, should never by itself, without 
independent confirmation of that information, be a basis for a deprivation of liberty. 
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[infringement] stage, the question is whether the impugned laws [or actions] negatively 

impact or limit the applicants' security of the person, thus bringing them within the ambit 

of, or engaging, s.7 of the Charter". 

50. With respect, the reasons of the Federal Court of Appeal auger in a direction 

opposite to the direction of Gladue and Ipeelee.  Making it more difficult for Aboriginal 

prisoners to establish a s.7 infringement is likely to contribute to rather than ameliorate 

the problem of Aboriginal over-incarceration in Canada.  Correcting this course is an 

issue of national importance. 

51. If given leave to appeal, the proposed appellant would also argue, in addition to 

overbreadth and arbitrariness, that the breach of ss.4(g) and 24(1) is a breach of the 

principles of fundamental justice.  The principles of justice must include the rule of law, 

and, as such, any deprivation of liberty or security of the person that is contrary to a 

statutory duty must be contrary to s.7 of the Charter.  The appellant relies on R. v. 

Chambers, 2014 YKCA 13 (CanLII) at paras.70-74 and Hitzig v. Canada, 2003 CanLII 

30796 (ON CA) at paras.111 to 115.7 

ISSUE 3:  Are the findings of fact sufficient to adjudicate the section 15 claim? 

52. The findings of fact made by the trial judge are sufficient to adjudicate the claim 

that CSC's reliance on the actuarial tools breaches the plaintiff's right under s.15 of the 

Charter, and to conclude that his right to equality has been violated. 

53. Section 15 jurisprudence requires an applicant for relief to (more or less) show a 

distinction and adverse effects based on a protected ground. 

54. Mr. Justice Phelan found as a fact at trial level that there was a distinction: 

  [98]  While there is no evidence that CSC's use of these tools is   
  unreasonable in respect to non-Aboriginal inmates, their use in respect to  
  Aboriginal inmates overshoots the objective because unreliable tests likely 
  result in unreliable public safety risk assessments. 

                                                            
7 In this vein, the Honourable Mr. Justice Phelan noted that his framing the issue as a statutory breach 
(in what might resemble a judicial review approach) would yield the same remedy as a finding within an 
action of a s.7 infringement with the principle of fundamental justice being statutory non-compliance (see 
para.107 and 108 of the reasons for judgment at trial).  While the proposed applicant would argue that 
remedies under s.24(1) of the Charter are perhaps considerably broader than the remedies for a 
statutory breach, the distinction is of little practical moment on this appeal. 
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  [99]  The evidence, particularly from Dr. Hart, is that there was no   
  evidence that the scores and conclusion flowing from the assessment  
  tools (especially the PCL-R) as accurately or predict recidivism in   
  Aboriginal offenders as they do in non-Aboriginal offenders.  Even Dr. Rice 
  concurred that there was sufficient reason to conclude that the actuarial  
  scores were less reliable for Aboriginal inmates. 

  [100]  The Plaintiff has established that PCL-R scores for Aboriginal  
  offenders ought not to be relied upon because: 

 the likelihood of cross-cultural bias; 

 the absence of evidence or research that the PCL-R scores are 
valid for Aboriginals; and 

 The PCL-R test was developed based on a predominantly 
Caucasian population and is vulnerable to conceptual variance.  
Even Dr. Rice's reliance on PCL-R was based on her 
assumption that because the PCL-R sampled a wide population, 
some Aboriginal content was inherent in the test. 
 

55. Mr. Justice Phelan also found as a fact that there were adverse effects on 

Aboriginal persons, particularly at paragraph 98, in which it is noted that the use of the 

tests on Aboriginal inmates "overshoots the objective because unreliable tests likely 

result in unreliable public safety assessments".  In addition, there is a finding of 

widespread reliance on the actuarial tests: 

  [28]  Because of the significant cultural differences between Aboriginal and 
  non-Aboriginal Canadians, the actuarial tests at issue in this action are  
  more likely than not to be "cross-culturally variant".  

  [70]  While Dr. Motiuk attempted to de-emphasize the role of actuarial  
  tests, his viewpoint was at odds with Dr. Hart's evidence that it was   
  common practice within CSC to use actuarial results on Aboriginal inmates 
  to assess risk of violence and psychopathy.  I prefer Dr. Hart's evidence  
  because Dr. Hart is closer to the actual experience at institutions and is  
  more objective. 

56. Unfortunately, the trial judge found it unnecessary to engage in a s.15 analysis, 

and commented at paragraph 109 that the "facts in this case are not sufficiently 

developed to usefully engage in the nuanced analysis called for in s.15".  The Court of 

Appeal also declined to decide the s.15 issue raised on appeal by Mr. Ewert.  Their 

reasons say at paragraph 34 that "I see no error in the Federal Court's characterization 

of the sufficiency of the evidence.  Mr. Ewert failed to establish that the use of the 
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assessment tools generated false results and conclusions when administered to 

Aboriginal persons.  In consequence, his claim under s.15 could not succeed". 

57. If granted leave to appeal, the proposed appellant will argue that the findings of 

fact above provide a sufficient factual basis to determine the s.15 issues in his favour.  

Although "failure to consider the special needs of Aboriginal people" and "arbitrary and 

overbroad infringements of liberty" are a good expression of what is happening here, 

there is a sense in which s.15 is a more accurate expression of the discriminatory effect 

of CSC's reliance on the actuarial tests.  Articulating this problem as racial inequality 

puts Aboriginal over-incarceration where it belongs: at the heart of this appeal.   

PART IV – SUBMISSIONS ON COSTS 

58.  The applicant does not seek costs and requests that none be awarded as this is 

a matter of public importance to all federal offenders across Canada, as well as to the 

correctional service. 

PART V – NATURE OF ORDER SOUGHT 

59.  The applicant requests that leave to appeal from the decision of the Federal 

Court of Appeal dated August 3, 2016 be granted. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 
______________________________ 
Jason Gratl 
Counsel for the applicant 

September 29, 2016 
Ottawa, Ontario 
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PART VII – STATUTORY PROVISIONS 

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, 
being Schedule B to the Canada Act 1982 (UK), 1982, c 11. 

Life, liberty and security of person 

7. Everyone has the right to life, liberty and security of the person and the right not 
to be deprived thereof except in accordance with the principles of fundamental 
justice. 

Equality before and under law and equal protection and benefit of law 

15. (1) Every individual is equal before and under the law and has the right to the 
equal protection and equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, national or ethnic origin, colour, 
religion, sex, age or mental or physical disability. 

Affirmative action programs 

(2) Subsection (1) does not preclude any law, program or activity that has as its 
object the amelioration of conditions of disadvantaged individuals or groups 
including those that are disadvantaged because of race, national or ethnic origin, 
colour, religion, sex, age or mental or physical disability. 

Charte canadienne des droits et libertés, partie I de la Loi constitutionnelle de 
1982, constituant l’annexe B de la Loi de 1982 sur le Canada (R-U), 1982, c 11. 

Vie, liberté et sécurité 

7. Chacun a droit à la vie, à la liberté et à la sécurité de sa personne; il ne peut 
être porté atteinte à ce droit qu’en conformité avec les principes de justice 
fondamentale. 

Égalité devant la loi, égalité de bénéfice et protection égale de la loi 

15. (1) La loi ne fait acception de personne et s’applique également à tous, et tous 
ont droit à la même protection et au même bénéfice de la loi, indépendamment de 
toute discrimination, notamment des discriminations fondées sur la race, l’origine 
nationale ou ethnique, la couleur, la religion, le sexe, l’âge ou les déficiences 
mentales ou physiques. 

Programmes de promotion sociale 

(2) Le paragraphe (1) n’a pas pour effet d’interdire les lois, programmes ou 
activités destinés à améliorer la situation d’individus ou de groupes défavorisés, 
notamment du fait de leur race, de leur origine nationale ou ethnique, de leur 
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couleur, de leur religion, de leur sexe, de leur âge ou de leurs déficiences 
mentales ou physiques.  
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Corrections and Conditional Release Act (S.C. 1992, c. 20) 

Purpose of correctional system 

3 The purpose of the federal correctional system is to contribute to the 
maintenance of a just, peaceful and safe society by 

(a) carrying out sentences imposed by courts through the safe and humane 
custody and supervision of offenders; and 

(b) assisting the rehabilitation of offenders and their reintegration into the 
community as law-abiding citizens through the provision of programs in 
penitentiaries and in the community 

Principles that guide Service 

4 The principles that guide the Service in achieving the purpose referred to in 
section 3 are as follows: 

(g) correctional policies, programs and practices respect gender, ethnic, 
cultural and linguistic differences and are responsive to the special needs of 
women, aboriginal peoples, persons requiring mental health care and other 
groups; 

Accuracy, etc., of information 

24 (1) The Service shall take all reasonable steps to ensure that any information 
about an offender that it uses is as accurate, up to date and complete as 
possible. 

 Correction of information 

(2) Where an offender who has been given access to information by the Service 
pursuant to subsection 23(2) believes that there is an error or omission therein, 

(a) the offender may request the Service to correct that information; and 

(b) where the request is refused, the Service shall attach to the information a 
notation indicating that the offender has requested a correction and setting 
out the correction requested. 

Administrative Segregation 

Purpose 

31 (1) The purpose of administrative segregation is to maintain the security of the 
penitentiary or the safety of any person by not allowing an inmate to associate 
with other inmates. 

Duration 

(2) The inmate is to be released from administrative segregation at the earliest 
appropriate time. 
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Grounds for confining inmate in administrative segregation 

(3) The institutional head may order that an inmate be confined in administrative 
segregation if the institutional head is satisfied that there is no reasonable 
alternative to administrative segregation and he or she believes on reasonable 
grounds that 

(a) the inmate has acted, has attempted to act or intends to act in a manner 
that jeopardizes the security of the penitentiary or the safety of any person 
and allowing the inmate to associate with other inmates would jeopardize the 
security of the penitentiary or the safety of any person; 

(b) allowing the inmate to associate with other inmates would interfere with an 
investigation that could lead to a criminal charge or a charge under 
subsection 41(2) of a serious disciplinary offence; or 

(c) allowing the inmate to associate with other inmates would jeopardize the 
inmate’s safety. 

 

Suspension, Termination, Revocation and Inoperativeness of Parole, Statutory 
Release or Long-Term Supervision 

Review by Board — sentence of two years or more 

135(5) The Board shall, on the referral to it of the case of an offender who is 
serving a sentence of two years or more, review the case and — within the 
period prescribed by the regulations unless, at the offender’s request, the review 
is adjourned by the Board or is postponed by a member of the Board or by a 
person designated by the Chairperson by name or position — 

(a) if the Board is satisfied that the offender will, by reoffending before the 
expiration of their sentence according to law, present an undue risk to society, 

(i) terminate the parole or statutory release if the undue risk is due to 
circumstances beyond the offender’s control, and 

(ii) revoke it in any other case; 

(b) if the Board is not satisfied as in paragraph (a), cancel the suspension; 
and 

(c) if the offender is no longer eligible for parole or entitled to be released on 
statutory release, cancel the suspension or terminate or revoke the parole or 
statutory release. 

 

Respect for diversity 

151 (3) Policies adopted under paragraph (2)(a) must respect gender, ethnic, 
cultural and linguistic differences and be responsive to the special needs of 
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women and aboriginal peoples, as well as to the needs of other groups of 
offenders with special requirements. 

 1992, c. 20, s. 24;  
 1992, c. 20, s. 4; 1995, c. 42, s. 2(F); 2012, c. 1, ss. 54, 160; 
 1995, c. 42, s. 9(F); 
 1992, c. 20, s. 31; 2012, c. 1, s. 60; 
 1992, c. 20, s. 151; 1995, c. 42, s. 58(F). 
  

Loi sur le système correctionnel et la mise en liberté sous condition (L.C. 1992, 
ch. 20) 

But du système correctionnel 

3 Le système correctionnel vise à contribuer au maintien d’une société juste, 
vivant en paix et en sécurité, d’une part, en assurant l’exécution des peines par 
des mesures de garde et de surveillance sécuritaires et humaines, et d’autre 
part, en aidant au moyen de programmes appropriés dans les pénitenciers ou 
dans la collectivité, à la réadaptation des délinquants et à leur réinsertion sociale 
à titre de citoyens respectueux des lois. 

 

Principes de fonctionnement 

4 Le Service est guidé, dans l’exécution du mandat visé à l’article 3, par les 
principes suivants: 

g) ses directives d’orientation générale, programmes et pratiques respectent 
les différences ethniques, culturelles et linguistiques, ainsi qu’entre les sexes, 
et tiennent compte des besoins propres aux femmes, aux autochtones, aux 
personnes nécessitant des soins de santé mentale et à d’autres groupes; 

 

Exactitude des renseignements 

24 (1) Le Service est tenu de veiller, dans la mesure du possible, à ce que les 
renseignements qu’il utilise concernant les délinquants soient à jour, exacts et 
complets. 

 Correction des renseignements 

(2) Le délinquant qui croit que les renseignements auxquels il a eu accès en 
vertu du paragraphe 23(2) sont erronés ou incomplets peut demander que le 
Service en effectue la correction; lorsque la demande est refusée, le Service doit 
faire mention des corrections qui ont été demandées mais non effectuées. 

 
Isolement préventif 
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Objet 
 

31 (1) L’isolement préventif a pour but d’assurer la sécurité d’une personne ou 
du pénitencier en empêchant un détenu d’entretenir des rapports avec d’autres 
détenus. 

 
Fin de l’isolement préventif 
 

(2) Il est mis fin à l’isolement préventif le plus tôt possible. 

Motifs d’isolement préventif 

(3) Le directeur du pénitencier peut, s’il est convaincu qu’il n’existe aucune autre 
solution valable, ordonner l’isolement préventif d’un détenu lorsqu’il a des motifs 
raisonnables de croire, selon le cas : 

a) que celui-ci a agi, tenté d’agir ou a l’intention d’agir d’une manière 
compromettant la sécurité d’une personne ou du pénitencier et que son 
maintien parmi les autres détenus mettrait en danger cette sécurité; 

b) que son maintien parmi les autres détenus nuirait au déroulement d’une 
enquête pouvant mener à une accusation soit d’infraction criminelle soit 
d’infraction disciplinaire grave visée au paragraphe 41(2); 

c) que son maintien parmi les autres détenus mettrait en danger sa sécurité. 

Examen par la Commission: peine d’au moins deux ans 

135 (5) Une fois saisie du dossier du délinquant qui purge une peine de deux ans 
ou plus, la Commission examine le dossier et, au cours de la période prévue par 
règlement, sauf si, à la demande du délinquant, elle lui accorde un ajournement 
ou un membre de la Commission ou la personne que le président désigne 
nommément ou par indication de son poste reporte l’examen : 

a) si elle est convaincue qu’une récidive de la part du délinquant avant 
l’expiration légale de la peine qu’il purge présentera un risque inacceptable 
pour la société : 

(i) elle met fin à la libération lorsque le risque dépend de facteurs qui sont 
indépendants de la volonté du délinquant, 

(ii) elle la révoque dans le cas contraire; 

b) si elle n’a pas cette conviction, elle annule la suspension; 

c) si le délinquant n’est plus admissible à la libération conditionnelle ou n’a 
plus droit à la libération d’office, elle annule la suspension ou révoque la 
libération ou y met fin. 
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Directives égalitaires 

151 (3) Les directives établies en vertu du paragraphe (2) doivent respecter les 
différences ethniques, culturelles et linguistiques, ainsi qu’entre les sexes, et 
tenir compte des besoins propres aux femmes, aux autochtones et à d’autres 
groupes particuliers. 

 

 1992, ch. 20, art. 24;  
 1992, ch. 20, art. 4; 1995, ch. 42, art. 2(F); 2012, ch. 1, art. 54 et 160. 
 1995, ch. 42, art. 9(F). 
 1992, ch. 20, art. 31; 2012, ch. 1, art. 60;  
 1992, ch. 20, art. 135; 1995, ch. 22, art. 18, ch. 42, art. 50, 69(A) et 70(A); 1997, ch. 17, 

art. 32(F) et 32.1; 2012, ch. 1, art. 89, ch. 19, art. 529; 
 1992, ch. 20, art. 151; 1995, ch. 42, art. 58(F). 
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Criminal Code (R.S.C., 1985, c. C-46) 

Justification for detention in custody 

515 (10) For the purposes of this section, the detention of an accused in custody 
is justified only on one or more of the following grounds: 

(b) where the detention is necessary for the protection or safety of the public, 
including any victim of or witness to the offence, or any person under the age 
of 18 years, having regard to all the circumstances including any substantial 
likelihood that the accused will, if released from custody, commit a criminal 
offence or interfere with the administration of justice; 

 

Dispositions that may be made 

672.54 When a court or Review Board makes a disposition under subsection 
672.45(2), section 672.47, subsection 672.64(3) or section 672.83 or 672.84, it 
shall, taking into account the safety of the public, which is the paramount 
consideration, the mental condition of the accused, the reintegration of the 
accused into society and the other needs of the accused, make one of the 
following dispositions that is necessary and appropriate in the circumstances: 

(a) where a verdict of not criminally responsible on account of mental disorder 
has been rendered in respect of the accused and, in the opinion of the court 
or Review Board, the accused is not a significant threat to the safety of the 
public, by order, direct that the accused be discharged absolutely; 

(b) by order, direct that the accused be discharged subject to such conditions 
as the court or Review Board considers appropriate; or 

(c) by order, direct that the accused be detained in custody in a hospital, 
subject to such conditions as the court or Review Board considers 
appropriate. 

1991, c. 43, s. 4; 2005, c. 22, s. 20; 2014, c. 6, s. 9. 

 

Other sentencing principles 

718.2 A court that imposes a sentence shall also take into consideration the 
following principles: 

(e) all available sanctions, other than imprisonment, that are reasonable in the 
circumstances and consistent with the harm done to victims or to the 
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community should be considered for all offenders, with particular attention to 
the circumstances of Aboriginal offenders. 

R.S., 1985, c. C-46, s. 515; R.S., 1985, c. 27 (1st Supp.), ss. 83, 186; 1991, c. 40, s. 31; 
1993, c. 45, s. 8; 1994, c. 44, s. 44; 1995, c. 39, s. 153; 1996, c. 19, ss. 71, 93.3; 1997, 
c. 18, s. 59, c. 23, s. 16; 1999, c. 5, s. 21, c. 25, s. 8(Preamble); 2001, c. 32, s. 37, c. 
41, ss. 19, 133; 2008, c. 6, s. 37; 2009, c. 22, s. 17, c. 29, s. 2; 2010, c. 20, s. 1; 2012, 
c. 1, s. 32; 2014, c. 17, s. 14; 2015, c. 13, s. 20. 

1995, c. 22, s. 6; 1997, c. 23, s. 17; 2000, c. 12, s. 95; 2001, c. 32, s. 44(F), c. 41, s. 20; 
2005, c. 32, s. 25; 2012, c. 29, s. 2; 2015, c. 13, s. 24, c. 23, s. 16. 

 

Code criminel (L.R.C. (1985), ch. C-46) 

Motifs justifiant la détention 

515 (10) Pour l’application du présent article, la détention d’un prévenu sous 
garde n’est justifiée que dans l’un des cas suivants : 

b) sa détention est nécessaire pour la protection ou la sécurité du public, 
notamment celle des victimes et des témoins de l’infraction ou celle des 
personnes âgées de moins de dix-huit ans, eu égard aux circonstances, y 
compris toute probabilité marquée que le prévenu, s’il est mis en liberté, 
commettra une infraction criminelle ou nuira à l’administration de la justice 

Décisions 

672.54 Dans le cas où une décision est rendue au titre du paragraphe 672.45(2), 
de l’article 672.47, du paragraphe 672.64(3) ou des articles 672.83 ou 672.84, le 
tribunal ou la commission d’examen rend, en prenant en considération, d’une 
part, la sécurité du public qui est le facteur prépondérant et, d’autre part, l’état 
mental de l’accusé, sa réinsertion sociale et ses autres besoins, celle des 
décisions ci-après qui est nécessaire et indiquée dans les circonstances : 

a) lorsqu’un verdict de non-responsabilité criminelle pour cause de troubles 
mentaux a été rendu à l’égard de l’accusé, une décision portant libération 
inconditionnelle de celui-ci si le tribunal ou la commission est d’avis qu’il ne 
représente pas un risque important pour la sécurité du public; 

b) une décision portant libération de l’accusé sous réserve des modalités que 
le tribunal ou la commission juge indiquées; 

c) une décision portant détention de l’accusé dans un hôpital sous réserve 
des modalités que le tribunal ou la commission juge indiquées. 
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Principes de détermination de la peine 

718.2 Le tribunal détermine la peine à infliger compte tenu également des 
principes suivants : 

e) l’examen, plus particulièrement en ce qui concerne les délinquants 
autochtones, de toutes les sanctions substitutives qui sont raisonnables dans 
les circonstances et qui tiennent compte du tort causé aux victimes ou à la 
collectivité. 

L.R. (1985), ch. C-46, art. 515; L.R. (1985), ch. 27 (1er suppl.), art. 83 et 186; 1991, ch. 
40, art. 31; 1993, ch. 45, art. 8; 1994, ch. 44, art. 44; 1995, ch. 39, art. 153; 1996, ch. 
19, art. 71 et 93.3; 1997, ch. 18, art. 59, ch. 23, art. 16; 1999, ch. 5, art. 21, ch. 25, art. 
8(préambule); 2001, ch. 32, art. 37, ch. 41, art. 19 et 133; 2008, ch. 6, art. 37; 2009, ch. 
22, art. 17, ch. 29, art. 2; 2010, ch. 20, art. 1; 2012, ch. 1, art. 32; 2014, ch. 17, art. 14; 
2015, ch. 13, art. 20. 

1991, ch. 43, art. 4; 2005, ch. 22, art. 20; 2014, ch. 6, art. 9 

1995, ch. 22, art. 6; 1997, ch. 23, art. 17; 2000, ch. 12, art. 95; 2001, ch. 32, art. 44(F), 
ch. 41, art. 20; 2005, ch. 32, art. 25; 2012, ch. 29, art. 2; 2015, ch. 13, art. 24, ch. 23, 
art. 16. 
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Extradition Act (S.C. 1999, c. 18) 

When order not to be made 

44 (1) The Minister shall refuse to make a surrender order if the Minister is 
satisfied that 

(a) the surrender would be unjust or oppressive having regard to all the 
relevant circumstances 

 

Loi sur l’extradition (L.C. 1999, ch. 18) 

Motifs de refus 

44 (1) Le ministre refuse l’extradition s’il est convaincu que : 

a) soit l’extradition serait injuste ou tyrannique compte tenu de toutes les 
circonstances 

 


