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MEMORANDUM OF ARGUMENT 

 

 

PART I OVERVIEW AND STATEMENT OF FACTS 

 

 

(A) OVERVIEW 

 

1. This appeal is related to and contains a similar ground of appeal to that of R. v. Robinson 

already filed as an appeal in this Court.  Supreme Court Registry No. 37411.  Both of these 

appeals deal with the same issue.  Both appeals will make reference to and rely upon the dissent 

of Mr. Justice Willcock from the Court of Appeal decision in R. v. Robinson 2017 BCCA 6 

(“Robinson BCCA”) Appeal Record (AR) Tab 11, p. 264)  

 

2. The present appeal arises from the Appellant’s conviction for perjury before Mr. Justice 

Ehrcke sitting as a judge alone in the B.C. Supreme Court.  The Appellant was one of four 

officers charged with perjury as a result of their testimony at the Braidwood Inquiry.  That 

Inquiry was convened to look into the circumstances of the death of Mr. Dziekanski at the 

Vancouver International Airport (“YVR”).   

 

3. The Appellant and three other RCMP officers, Cst. Bentley, Cst. Rundel and Cpl. 

Robinson were the officers who dealt with Mr. Dziekanski at the time of his death.   

 

4. The Crown proceeded on separate Indictments against each officer.  Each officer was 

tried before a different judge alone in the B.C. Supreme Court.  The evidence against each 

accused on the principal averments was the same.  (Indictments of the Appellant, Cst. Bentley, 

Cpl. Robinson and Cst. Rundel, AR Tab 4, p. 84; Tab 6A, p. 91; Tab 6B, p. 93; Tab 6C, p. 95)  

 

5. Having proceeded in this way, the Crown invited inconsistent and, apparently, contrary 

verdicts.  This is, in fact, what occurred.   

 

6. The sequence of trials, the dates of the verdicts and the verdicts are:    
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  Cst. Bentley    July 29, 2013  Acquitted 

  Cst. Millington  February 20, 2015 Convicted 

  Cpl. Robinson   March 20, 2015 Convicted 

  Cst. Rundel   April 30, 2015  Acquitted 

 

 

7. The Crown appealed Cst. Bentley’s acquittal.  The Appellant and Cpl. Robinson 

appealed their convictions.  The Crown did not appeal Cst. Rundel’s acquittal.   

 

8. There were separate trials for each accused.  The evidence against each accused on the 

principal averments was the same.  There were different, and what clearly appear to be contrary, 

findings of fact and inferences made by those trial judges who convicted as opposed to those trial 

judges who acquitted.   

 

9. The question that these contrary verdicts pose must be: Was there a misapprehension of 

the evidence by those judges who convicted?  In other words: Was the conviction unreasonable 

or not supported by the evidence?  Section 686(1)(a)(i) of the Criminal Code.  (Criminal Code 

s. 686(1)(a)(i))   

 

10. Alternatively, are we dealing with what appears on any ground to be a miscarriage of 

justice?  Section 686(1)(a)(iii) of the Criminal Code.  (Criminal Code s. 686(1)(a)(iii)) 

 

11. The possibility that there had been a miscarriage of justice was not a ground of appeal 

argued in the Appellant’s appeal before the B.C. Court of Appeal.  Likewise, the concept of a 

miscarriage of justice was not specifically argued in the appeal of R. v. Robinson before a 

different coram in the B.C. Court of Appeal.  However, Mr. Justice Willcock, in his dissent in 

the Robinson appeal, points out the obvious contrary findings made in the companion cases 

which gave rise to what appears to be contrary inconsistent verdicts.  The clear implication of 

Willcock. J.A.’s dissent is that there has been a miscarriage of justice relating to the conviction 

of Cpl. Robinson and by implication the Appellant herein.  (Robinson BCCA, AR Tab 11, p. 

264)  
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12. The failure to argue this issue in the B.C. Court of Appeal should not deprive this Court 

of jurisdiction to consider the issue.  R. v. W.(E.M.) [2011] 2 S.C.R. 542  

 

13. A miscarriage of justice under s. 686(1)(a)(iii),  

 

“is not limited to cases where it is proven that the verdict reached by the trier of fact is 

wrong.  It is sufficient that it is shown that there are valid reasons to conclude that the 

interests of justice require the case to be re-tried”.  (R. v. I.(A) (2010) 265 C.C.C. (3d) 22 

(ABCA), para. 1)    

 

In this case, the interests of justice require that the conviction should be set aside and an acquittal 

entered. 

 

14. In dealing with a miscarriage of justice under s. 686(1)(a)(iii) of the Code, actual 

prejudice need not be shown.  Such a miscarriage occurs when there is an appearance of 

unfairness in the trial of an accused.  (R. v. Hertrich (1982) 67 C.C.C. (2d) 510 Ont. C.A. at p. 

543; Leave to Appeal to S.C.C. refused 45 NR 629) 

 

(B) STATEMENT OF FACTS 

 

15. Robert Dziekanski was born in Poland.  At the age of 40, he arranged to immigrate to 

Canada, where his mother was already living.  Early in the morning of October 13, 2007, he 

boarded a flight from Warsaw, Poland to Frankfurt, Germany.  There he changed planes and 

continued on a flight to Vancouver, where he planned to meet his mother.  (Millington BCSC, 

AR Tab 1, p. 2, para. 3) 

 

16. Mr. Dziekanski arrived at Vancouver International Airport at approximately 3:25 p.m. 

Vancouver time.  Considering that he left Warsaw at approximately 6:20 a.m. local time in 

Poland, this means that he had been travelling for approximately 18 hours.  (Millington BCSC, 

AR Tab 1, p. 3,  para. 4)  
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17. For reasons, largely unknown, Mr. Dziekanski remained on the secure side of YVR 

Airport for many hours.  It was after midnight when he was processed through customs.  At 

approximately 12:53 a.m. on October 14, 2007, Mr. Dziekanski finally made his way to the 

International Reception Lounge (“IRL”) at the airport.  Regrettably, by that time Mr. 

Dziekanski’s mother had left the airport, believing that for some reason he had not arrived as 

expected. (Millington BCSC, AR Tab 1, p. 3, para.  5)  

 

18. The secure side of the IRL is separated from the public side by a glass wall.  There are 

glass doors leading from one side to the other that open and close automatically.  From 12:53 

a.m. to 1:23 a.m., Mr. Dziekanski remained in the area between the secure and public sides.  He 

was putting chairs in the space where the automatic doors opened and closed.  During this time, 

Mr. Dziekanski was acting erratically and aggressively.  He banged on the glass windows 

separating the secure and unsecure sides of the IRL and started to throw items at the glass.  

(Millington  Agreed Statement of Facts (“Millington ASF”) Ex. 1, AB Vol. 1, p. 15, para. 7) 

 

19. During this time there were a number of individuals on the public side of the IRL 

observing Mr. Dziekanski’s actions.  One observer, Paul Pritchard, began video-recording Mr. 

Dziekanski and made a number of video recordings (the “Pritchard Video”).  (Ex. 3) (Millington 

ASF, Ex. 1, AB Vol. 1, p. 15, para. 8) 

 

20. At approximately 1:23 a.m., staff at the Airport Operations Center called the RCMP to 

report an apparently intoxicated male, throwing luggage and chairs around in the IRL.  At 1:25 

a.m., E-COMM dispatched virtually the same information to the RCMP sub-detachment located 

at the airport.   (Millington ASF, Ex. 1, AB Vol. 1, p. 15, para. 9) 

 

21. Bystanders and security personnel on the public side of the IRL heard Mr. Dziekanski 

speaking, but could not understand his language.  Some thought he was speaking Russian.  It 

was apparent that he was agitated.  He was throwing furniture and banging on the glass wall 

separating the secure and unsecure sides of the IRL.  (Millington BCSC, AR Tab 1, p. 3, para. 7) 
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22. At approximately 1:28 a.m., the Appellant, Cst. Bill Bentley, Cst. Gerry Rundel and their 

supervisor, Cpl.  Benjamin Robinson (the “RCMP Officers”), departed the RCMP Airport 

sub-detachment and travelled to the IRL.  They travelled in separate vehicles.  (Millington ASF, 

Ex. 1, AB Vol. 1, p. 15, para. 10) 

 

23. Mr. Pritchard continued to record the events as the RCMP Officers arrived on scene and 

approached Mr. Dziekanski.  (Millington ASF, Ex. 1, AB Vol. 1, p. 15, para. 11) 

 

24. Less than a minute after the RCMP arrived, the Appellant deployed his conducted energy 

weapon (“CEW: or “Taser”) at Mr. Dziekanski for the first time.  He fired his Taser four more 

times in rapid succession.  (Millington BCSC, AR Tab 1, p.  3, para. 10)  

 

25. There is an audible difference in the deployment of a CEW when there is incomplete 

contact as opposed to complete contact with the subject.  When there is incomplete or no contact 

with a subject, both in probe mode and in push stun mode, there is an audible “clack clack clack” 

noise.  That sound will not be audible after deployment of a CEW if contact with the subject is 

being effectively made. (Millington ASF, Ex. 1, AB Vol. 1, p. 16, para. 15) 

 

26. The CEW deployed by the Appellant only made intermittent contact with Mr. Dziekanski 

during the first deployment.  (Millington ASF, Ex. 1, AB Vol. 1, p. 16, para. 16) 

 

27. If a probe from a CEW hits a loose or untucked part of a subject’s shirt and the subject 

leans forward, a separation of two inches or more between the shirt and the subject will prevent 

the subject from receiving the full effects of the CEW.  One of the probes from the CEW 

deployed by the Appellant was embedded in Mr. Dziekanski’s shirt.  (Millington ASF, Ex. 1, 

AB Vol. 1, p. 16, para. 17) 

 

28. Mr. Dziekanski eventually fell to the ground.  The RCMP Officers handcuffed Mr. 

Dziekanski on the ground.  Cst. Rundel was instructed by Cpl. Robinson to retrieve hobbles (leg 
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restraints) from his police vehicle.  These were never used.  (Millington ASF, Ex. 1, AB Vol. 1, 

p. 16, para. 18) 

 

29. Mr. Dziekanski was handcuffed and then lost consciousness.  Emergency Health 

Personnel were summoned.  At 2:10 a.m. Mr. Dziekanski was pronounced dead at the scene.  

(Millington BCSC, AR Tab 1, p. 3, para. 11)  

 

30. Around 1:34, Cst. Bentley left the IRL to collect a digital recorder and camera from his 

police vehicle.  Around 01:36 a.m. he returned to the IRL.   Around 1:42, upon instructions 

from Cpl. Robinson, Cst. Bentley contacted dispatch.   Between 1:45 and 2:32 Cst. Bentley 

obtained statements from witnesses.   (Millington ASF, Ex. 1, AB Vol. 1, pp. 16-17, paras. 

20-23) 

 

31. Cpl. Robinson telephoned Staff Sgt. Douglas Wright at 2:02 a.m. concerning the 

unfolding of events at the airport.  He telephoned Staff Sgt. Wright again at 2:11 a.m. to report 

the in-custody death of Mr. Dziekanski.  (Millington ASF, Ex. 1, AB Vol. 1, p. 18, para. 27) 

 

32. Sometime between 2:11 and 2:22 a.m., Cpl. Robinson met with Adam Chapin, a Canada 

Border Services Agency officer, to locate identification in Mr. Dziekanski’s luggage.  

(Millington ASF, Ex. 1, AB Vol. 1, p. 18, para. 28) 

 

33. At approximately 2:24 a.m., Cst. Rundel made Cpl. Robinson aware that one of the 

eyewitnesses, Paul Pritchard, had a video recording of the event.  Cpl. Robinson instructed Cst. 

Rundel to seize the video. Cst. Rundel had discussions with Mr. Pritchard about turning over his 

video camera, memory card and case.  Mr. Pritchard was reluctant to turn over these items to 

Cst. Rundel.  Cst. Rundel reported this to Cpl. Robinson, who went to speak to Mr. Pritchard.  

Cpl. Robinson advised Mr. Pritchard that his video camera, memory card and case would be 

seized and turned over to another investigator.  (Millington ASF, Ex. 1, AB Vol. 1, p. 18, para. 

29) 
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34. At 2:24 a.m., immediately before interviewing Paul Pritchard, Cst. Rundel seized Mr. 

Pritchard’s video camera together with its memory card and case.  Cst. Rundel did not view the 

contents of the video Mr. Pritchard had recorded depicting the interactions between Mr. 

Dziekanski and the four officers.  (Millington ASF, Ex. 1, AB Vol 1, p. 18, para. 30) 

 

35. At sometime between 2:39 a.m. and 3:45 a.m., Cpl. Robinson directed the other three 

officers to return to the sub-detachment.  Cpl. Robinson remained at the airport to await the 

arrival of the Integrated Homicide Investigative Team (“IHIT”) while the other members 

attended the sub-detachment.  Witnesses to the event remained in the immediate vicinity 

awaiting the arrival of IHIT.  (Millington ASF, Ex. 1, AB Vol. 1, pp. 18-19, para. 31) 

 

36. Before providing their statements to members of IHIT, each of the RCMP Officers 

created handwritten police notes regarding the incident involving Mr. Dziekanski.  Cst. Bentley 

made his handwritten notes at 2:32 a.m. after he took the last civilian statement. (See para. 30 

above) (Millington ASF, Ex. 1, AB Vol. 1, p. 19, para. 32) 

 

37. Sgt. Derek Brassington is a member of IHIT.  He was the IHIT team leader on this 

incident.  He was dispatched to the airport arriving there at 3:45.  Other members of the IHIT 

team arrived and interviewed witnesses.  (Millington ASF, Ex. 1, AB Vol. 1, p. 19, paras. 33-35) 

 

38. The IHIT members eventually made their way from the airport to the sub-detachment.   

It was a one minute drive.  Sgt. Brassington arrived at the sub-detachment around 4:45 a.m.  He 

was the first member to arrive at the sub-detachment.  (Millington ASF, Ex. 1, AB Vol. 1, p. 19, 

para. 36) 

 

39. Sgt. Brassington was briefed by the IHIT team prior to leaving the airport, just prior to 

4:45.  Sgt. Brassington was aware that a video of the incident existed but had not seen the video.  

(Millington ASF, Ex. 1, AB Vol. 1, p. 19, para. 37) 
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40. Staff Sgt. Ingles has been an RCMP Officer for over 18 years.  He is a Staff Relations 

Representative (“SRR”).  An SRR is similar to a union representative.  They are elected by the 

RCMP membership to provide advice to members regarding criminal, civil and professional 

liability.  Staff Sgt. Ingles has provided advice on approximately 30 deaths that have occurred in 

the course of interactions with RCMP members.  (Millington ASF, Ex. 1, AB Vol. 1, p. 19, para. 

38) 

 

41. Around 2:54, Staff Sgt. Ingles received a call requesting his presence at the airport 

sub-detachment to provide advice on an in-custody death.  He arrived at the sub-detachment at 

approximately 3:45.  (Millington ASF, Ex. 1, AB Vol. 1, p. 19, para. 39) 

 

42. Upon arrival at the sub-detachment, he noticed Cst. Bentley, Cst. Rundel and the 

Appellant were in the public area or open space.  Cpl. Robinson was not present.  (Millington 

ASF, Ex. 1, AB Vol. 1, p. 19, para. 40) 

 

43. Beyond receiving brief information as to what occurred, he did not discuss the incident 

with any of the constables.  He did not want the details as he was not the investigator.  He did 

not know what each of the constables did with Mr. Dziekanski but was aware that the Appellant 

had tasered Mr. Dziekanski.  (Millington ASF, Ex. 1, AB Vol. 1, p. 20, para. 41) 

 

44. Staff Sgt. Ingles remained with the constables until the IHIT investigators arrived.  

(Millington ASF, Ex. 1, AB Vol. 1, p. 20, para. 42) 

 

45. Staff Sgt. Ingles did not observe the constables speaking with one another about the 

events at the airport before IHIT investigators arrived.  (Millington ASF, Ex. 1, AB Vol. 1, p. 20, 

para. 43) 

 

46. Sgt. Brassington was the first IHIT officer to arrive at the sub-detachment.  He saw Staff 

Sgt. Ingles, Cst. Bentley, the Appellant and Cst. Rundel in the open pit area.  Cpl. Robinson was 
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not at the sub-detachment when Sgt. Brassington arrived.   (Millington ASF, Ex. 1, AB Vol. 1, 

p. 20, paras. 45-46) 

 

47. Sgt. Brassington was of the view, at the time of his arrival at the sub-detachment, that 

there were no reasonable grounds to believe that any of the RCMP officers were guilty of any 

misconduct or criminal offence in relation to the death of Mr. Dziekanski.  He believed, at that 

time, that RCMP members were required to provide a statement accounting for their actions.  He 

advised all four officers in the early morning hours of October 14, 2007 that they were not 

considered suspects.  (Millington ASF, Ex. 1, AB Vol. 1, p. 20, paras. 47-49) 

 

48. In the days following October 14, 2007, the RCMP Officers provided additional 

audio-recorded and written statements regarding the incident involving Mr. Dziekanski.  

(Millington ASF, Ex. 1, AB Vol. 1, p. 20, para. 50) 

 

49. The Appellant’s notes, various interviews and reports, along with the other officers’ notes 

and interviews, were admitted into evidence at the Appellant’s trial.  (Millington ASF, Ex. 1, 

Vol. 1, pp. 20-21, para. 52) 

 

 The Braidwood Inquiry 

 

50. In February 2008, the government of British Columbia announced that a public inquiry 

would be held in relation to the events surrounding Mr. Dziekanski’s death at YVR.  Thomas 

Braidwood, Q.C. was appointed to preside over the Inquiry as its Commissioner.   (Millington 

ASF, Ex. 1, Vol. 1, p. 21, para. 53) 

 

51. On December 12, 2008, the Criminal Justice Branch of the Ministry of the Attorney 

General issued a public statement (Ex. 12) announcing that they would not approve any charges 

against the RCMP Officers in relation to this incident.  (Millington ASF, Ex. 1, AB Vol. 1, p. 

21, para. 55) The public statement contains inter alia  the following: 
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“There is a substantial body of independent evidence which supports that the Officers in 

question were lawfully engaged in their duties when they encountered Mr. Dziekanski, 

and the force they used to subdue and restrain him was reasonable and necessary in all the 

circumstances.” (Millington BCSC, Ex. 12, AB Vol. 2, p. 218) 

 

 

52. Numerous witnesses testified at the Braidwood Inquiry, including the RCMP Officers.  

Specifically, the Appellant gave oral testimony under oath at the Braidwood Inquiry over three 

days on March 2, 3, and 4, 2009.  In addition, the other RCMP Officers gave oral testimony 

under oath at the Braidwood Inquiry as follows: 

 a. Cst. Rundel: February 23-25, 2009; 

 b. Cst. Bentley: February 25-26, 2009; 

 c. Cpl. Robinson: March 23-25, 2009.   

 (Millington ASF, Ex. 1, AB Vol. 1, p. 22, para. 60) 

 

53. Each of the four officers has been charged with perjury in relation to his testimony at the 

Inquiry.  Each of them was tried separately on individual Indictments.  (Millington BCSC, AR 

Tab, 1, p. 4, para. 13) 

 

 Proceedings at the Trial of Each Accused 

 

54. Each officer was tried separately.  At each trial the evidence presented by the Crown, by 

agreement, consisted of the following: 

 (1) Copies of the notes the four officers made during the events or very shortly 

thereafter. 

 (2) All four officers’ various statements to IHIT. 

 (3) The CBC video and audio recording of that officer’s evidence before the 

Braidwood Inquiry. 

 (4) An Agreed Statement of Facts. 

 (5) Written statements or viva voce evidence of civilian witnesses who witnessed the 

interaction between Mr. Dziekanski and the police. 
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 (6) A Taser Report or “C.E.W. Usage Report” prepared by Craig Baltzer, an expert in 

Taser training and interpretation of the deployment download information from 

the Taser.   This Report was filed as an Exhibit in the trials of the Appellant and  

Cpl. Robinson.  In the Rundel trial, Mr. Baltzer was called as a witness.  His 

Report was filed at the Rundel trial through him.    

 (7) The Pritchard video of the interaction between the police officers and Mr. 

Dziekanski. 

(Millington BCSC , AR Tab 1, pp. 2-16, paras. 3-81;  

Bentley 2013 BCSC 1364 (“Bentley BCSC”), AR Tab 7, p. 100, para. 2; , p. 102, para.         

13; pp. 114-124, paras. 37-48; p. 135, para. 102; p. 139, para 116; p. 143, para. 121; 

Robinson 2015 BCSC 433 (“Robinson BCSC”), AR Tab 8, p. 172, para. 7; pp. 177-178,          

paras. 38-41; p. 179, para. 47; p. 180, para. 57; pp. 184-185, paras. 74-78 ; 

 Rundel 2015 BCSC 1090 (“Rundel BCSC”), AR Tab 9, p. 201, para. 10; p. 207, para. 55) 

 

55. At each officer’s trial, that officer’s notes and statements to IHIT were admitted as 

statements made by that officer.  The notes and statements of the other officers not on trial in 

that particular trial were filed as exhibits for the purpose of comparing the contents of their notes 

and statements with the contents of the notes and statements of the officer being tried.   

 (Millington BCSC, AR Tab 1, p. 9, para.41;  

 Bentley BCSC, Table of Contents, AR Tab 7, pp. 98-99; 

 Robinson BCSC, AR Tab 8, pp. 180-181, paras. 57-62;  

 Rundel BCSC, AR Tab 9, pp. 207-208, paras. 55-56)   

 

56. At each officer’s trial the statements of the civilian witnesses were filed and accepted as 

evidence of what was contained therein as if that evidence was given under oath.  In the trials of 

Cst. Bentley and the Appellant, some civilian witnesses were called to give viva voce evidence 

which was consistent with their statements.   

 (Millington BCSC, AR Tab 1, pp. 11-14, paras. 53-69;  

 Bentley BCSC AR Tab 7, p.  102, para. 13; p. 114,  para. 37;  

 Robinson BCSC, AR Tab 8, p. 179, paras. 47, 50; 

 Rundel BCSC, AR Tab 9, p.  211, paras. 64-65)  
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The Separate Proceedings 

 

57. As stated above, the trial of each officer proceeded before a judge alone in the Supreme 

Court of British Columbia.  Cst. Bentley’s trial proceeded first before McEwan, J.  His trial was 

completed July 29, 2013 resulting in his acquittal. (Bentley BCSC, AR Tab 7, p. 97) 

 

58. The Appellant’s trial proceeded next before Ehrcke, J. concluding on February 20, 2015 

resulting in his conviction.  (Millington BCSC, AR Tab 1, p. 1) 

 

59. The Robinson trial proceeded third before Smith, J. concluding on March 20, 2015 

resulting in his conviction. (Robinson BCSC,  AR Tab 8, p. 170) 

 

60. The Rundel trial proceeded last before Gropper, J. concluding on April 30, 2015 resulting 

in his acquittal.  (Rundel BCSC,  AR Tab 9, p. 198) 

 

61. The Appellant’s trial began after the Reasons for Judgment in the Bentley trial had been 

pronounced. 

 

62. The Appellant gave evidence at his trial.  No other officer testified at their trial. 

 

63. The Appellant appealed his conviction to the Court of Appeal of British Columbia.  On 

July 14, 2016, the Court of Appeal of British Columbia unanimously dismissed the Appellant’s 

appeal.   (Millington BCCA, AR Tab 2, p. 82, para. 62) 

 

64. Cpl. Robinson appealed his conviction to the Court of Appeal of British Columbia.  On 

January 11, 2017, the Court of Appeal of British Columbia with a two to one majority dismissed 

Cpl. Robinson’s appeal.  Willock. J.A. dissenting, would have allowed the appeal, set aside the 

conviction and ordered a new trial on the charge of perjury described in Averments Two and 

Seven. (Robinson BCCA, AR Tab 11, p. 295, para. 91) 

65. Averment 7 in the Robinson case is the same as averment 9 in the Appellant’s case.   
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PART II QUESTIONS IN ISSUE 

 

ISSUE 1: Whether the Appellant’s conviction is unreasonable, or not supported by the 

evidence (s. 686(1)(a)(i)), or on any ground is a miscarriage of justice (s. 686(1)(a)(iii)). 

 

ISSUE 2: When the Court of Appeal is considering whether a conviction should be set aside 

as being unreasonable or not supported by the evidence (s. 686(1)(a)(i)) or if a conviction should 

be set aside on any ground that there was a miscarriage of justice (s. 686(1)(a)(iii)), should the 

Court of Appeal, when analyzing the findings of fact made and the inferences drawn by the trial 

judge, consider contrary findings of fact made and inferences drawn by other trial judges in 

separate trials of related accused charged with the same offence arising out of the same 

circumstances, dealing with substantially the same evidence and the same issues in the other 

trials? 
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PART III STATEMENT OF ARGUMENT 

 

 (1) Applicable Law of Review 

 

66. When an appeal court assesses a judgment and verdict under s. 686(1)(a)(i) of the 

Criminal Code that the verdict is unreasonable or cannot be supported by the evidence, the 

appellate court’s starting point is R. v. Yebes [1987] 2 S.C.R. 168, at page 4:   

 

“The function of the Court of Appeal, under s. 613(1)(a)(i) (now 686(1)(a)(i)) of the 

Criminal Code, goes beyond merely finding that there is evidence to support a conviction.  

The Court must determine on the whole of the evidence whether the verdict is one that a 

properly instructed jury, acting judicially, could reasonably have rendered.  While the 

Court of Appeal must not merely substitute its view for that of the jury, in order to apply 

the test the Court must re-examine and to some extent reweigh and consider the effect of 

the evidence.  This process will be the same whether the case is based on circumstantial 

or direct evidence.” 

 

67. In applying this test the reviewing court must follow the procedures set out in R. v. 

Biniaris [2000] 1 S.C.R. 381 at page 405:  

 

“That formulation of the test imports both an objective assessment and, to some extent, a 

subjective one.  It requires the appeal court to determine what verdict a reasonable jury, 

properly instructed, could judicially have arrived at, and, in doing so, to review, analyse 

and, within the limits of appellate disadvantage, weigh the evidence.  This latter process 

is usually understood as referring to a subjective exercise, requiring the appeal court to 

examine the weight of the evidence, rather than its bare sufficiency.” 

 

 

68. In this analysis and reweighing the evidence, the reviewing court must bring to that 

analysis the “weight of its judicial experience” to decide whether on all the evidence the verdict 

was a reasonable one.   (R. v. A.G. [2000] 1 S.C.R. 439.  Arbour J.) 
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 (A) Types of Errors Giving Rise to an Unreasonable Verdict 

  (i) Misapprehension of Evidence 

 

69. An unreasonable verdict may result from a misapprehension of the evidence by the trial 

judge.  As discussed in R. v. Morrissey (1995) 97 C.C.C. (3d) 193 Ont. C.A. at page 218 Mr. 

Justice Doherty states:   

 

“A misapprehension of the evidence may refer to a failure to consider evidence relevant 

to a material issue, a mistake as to the substance of the evidence, or a failure to give 

proper effect to evidence.” 

 

 

70. (a)  “failure to consider evidence relevant to a material issue” speaks for itself. 

 

(b) “a mistake as to the substance of the evidence” means: Is the evidence sufficient 

upon which to base a finding that is “solidly based on reality or fact”.  (Concise Oxford 

English Dictionary - Definition of “substance”) 

 

(c) “or a failure to give proper effect to evidence” must mean: Is the evidence such as 

to reasonably lead to the findings and conclusions drawn from the evidence. 

 

71. The trial judge’s misapprehension of the evidence referred to by Doherty J. in Morrissey 

above, is what the Supreme Court of Canada refers to as “Lohrer Mistakes”.  (See R. v. Lohrer 

[2004] 3 S.C.R. 732; R. v. Sinclair [2011] 3 S.C.R. 3,  para. 31) 

 

72. As stated in Lohrer (supra) these types of mistakes, when they exist, must be further 

examined to determine  

 

“The misapprehension of the evidence must go to the substance rather than to the detail.  

It must be material rather than peripheral to the reasoning of the trial judge.  Once those 

hurdles are surmounted, there is the further hurdle (the test is expressed as conjunctive 

rather than disjunctive) that the errors thus identified must play an essential part not just 
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in the narrative of the judgment but “in the reasoning process resulting in a conviction”.” 

(Lohrer para. 2) 

 

 

73. If a Lohrer type error is established then it matters not whether the evidence at trial was 

capable of supporting a conviction notwithstanding the errors.  In Lohrer, the court adopts 

Doherty J.A.’s comment from Morrissey (supra) at page 221: 

 

“If an appellant can demonstrate that the conviction depends on a misapprehension of the 

evidence then, in my view, it must follow that the appellant has not received a fair trial, 

and was the victim of a miscarriage of justice.  This is so even if the evidence, as actually 

adduced at trial, was capable of supporting a conviction.”  (Lohrer, (supra), para. 1) 

 

 

74. A misapprehension of the evidence giving rise to an unreasonable verdict under s. 

686(1)(a)(i) is a miscarriage of justice pursuant to s. 686(1)(a)(iii) and therefore the verdict must 

be set aside.   

 

  (ii) Beaudry Type Errors 

 

75. It is conceded now that the Supreme Court of Canada in R. v. Beaudry [2007] 1 SCR 190 

has expanded the type of analysis undertaken pursuant to s. 686(1)(a)(i).  Beaudry type errors are 

those errors resulting from the trial judge’s reasons demonstrating “flaws in the evaluation and 

analysis of the evidence that justify reversal.” (Beaudry (supra) para. 101)(See also R. v. Sinclair 

(supra), Charron, J. para. 77) 

 

76. The Beaudry analysis involves a narrower inquiry.  Its concern is whether it can be seen 

from the Reasons for Judgment that the trial judge’s conclusions - that is to say, the judge’s 

verdict, was reached illogically or irrationally.  (See Sinclair (supra), para. 4) 

 

77. Fish J. identified two types of Beaudry errors.  

 

(i) “Illogical or irrational reasoning can render verdicts unreasonable under s. 

686(1)(a)(i) of the Code, in various ways.  Beaudry identifies two.  First, a verdict is 
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unreasonable where the judge draws an inference or makes a finding of fact essential to 

the verdict that is “plainly contradicted by the very evidence from which it was drawn” or 

upon which it has been made to rest...In that case, the essential finding is illogical or 

unreasonable in light of the evidence relied upon in making the finding.”  (Sinclair 

(supra), para. 19) 

(ii) “A verdict is likewise unreasonable where the trial judge draws an inferences or 

makes a finding of fact essential to the verdict if that inference or finding of fact is 

“‘demonstrably incompatible’ with evidence that is neither contradicted by other evidence 

nor rejected by the trial judge”....  Here, an essential inference that appears compatible 

with the evidence from which it is drawn implodes on contextual scrutiny.” (Sinclair, 

(supra) para. 21)   

 

 

78. Since this appeal involves an assessment of a verdict in a judge alone trial, the 

Yebes/Biniaris analysis considering both Lohrer and the Beaudry type errors should have been  

undertaken by the Court of Appeal and should be undertaken by this Court.  (See Sinclair 

(supra), Charron J, para. 80) 

 

 (2) Argument on the Issues 

 

79. The foundation of the Crown’s case with respect to each Indictment, each averment 

therein, and at each trial, was a theory by the Crown that each officer had colluded with the other 

officers to lie in their notes and statements to the IHIT investigators prior to being interviewed by 

IHIT on October 14th, 2007.   The Crown’s theory was that, at the Braidwood Inquiry, each 

officer had lied about exaggerating Mr. Dziekanski’s aggressiveness and had lied about not 

colluding with the other officers to lie in their notes and in their statements to IHIT.  The 

particular averment in relation to each officer upon which the Crown based its theory of collusion 

is:   

  Bentley Averment 6 (AR Tab 6A, p. 92); 

  Millington Averment 9 (AR Tab 4, p. 85); 

  Robinson Averment 7 (AR Tab 6B, p. 93); 

  Rundel Averment 6. (AR Tab 6C, p. 95). 

 

 

80. In the Appellant’s trial, as in all other trials, the Crown presented its theory that the four 

officers in their notes and initial statements to IHIT had lied by exaggerating the aggressiveness 
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of Mr. Dziekanski.  The Crown said in each case that the motive to lie was because each officer  

had to rationalize what the Crown said was an unreasonable use of force resulting in the death of 

Mr. Dziekanski.  The Crown’s theory, therefore, was that each police officer had a motive to 

exaggerate Mr. Dziekanski’s actions in his dealings with the police in order to rationalize that 

police officer’s unreasonable use of force.  The Crown’s theory was that the police officers 

believed they had used unreasonable force, such force had resulted in Mr. Dziekanski’s death and 

that each officer believed that his use of force would be scrutinized and may subject him to 

potentially disciplinary, civil or criminal sanctions.   

(Millington BCSC, AR Tab 1, pp. 19-20, para.  104;  

 Bentley BCSC , AR Tab 7, pp. 142-143, paras. 119-120;  

 Robinson BCSC, AR Tab 8, p. 180, paras. 53-57; 

 Rundel BCSC, AR Tab 9, pp. 221-222, para. 71, p. 223, para. 78)  

 

 

81. The Crown’s position at each trial was that having a motive to lie in their notes and in 

their statements to IHIT, each officer did so after colluding together and agreeing to lie.  The 

Crown said in each case that the evidence supporting the collusion of the officers and their lying 

in their notes and statements to IHIT was that the notes and statements to IHIT of each of the 

officers contained a number of descriptions of the same actions of Mr. Dziekanski in which each 

of the officers gave erroneous descriptions of what occurred.  The Crown’s position at each trial 

was that these descriptions were false according to the Crown’s interpretation of the Pritchard 

Video.   

 

82. In particular, the Crown says that the erroneous descriptions contained in each of the 

officers’ notes and statements are as follows: 

 (i) Mr. Dziekanski was looking to fight and/or was exhibiting combative behaviour; 

 (ii) Mr. Dziekanski was yelling and/or moving towards the officers; 

 (iii) Mr. Dziekanski swung a stapler at the officers; and 

 (iv) Mr. Dziekanski fought through the Taser deployment and had to be wrestled to 

the ground.  (Emphasis added) 

(Millington BCSC, AR Tab 1, pp. 55-56, para. 229;  

 Bentley BCSC, AR Tab 7, p.  124, paras. 48-49;  
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 Robinson BCSC, AR Tab 8, p. 180, para. 57; p. 184, paras. 71-72; p. 186, para. 83; 

 Rundel BCSC, AR Tab 9, p. 233, para. 116)  

 

83. The description that Mr. Dziekanski had to be wrestled or taken to the ground by the 

officers, which everyone conceded from the viewing of the Pritchard Video did not occur, 

became a significant issue in each trial.  In the Appellant’s trial it became the key issue upon 

which the trial judge based his conclusion that the Appellant  had colluded with all of the other 

officers to lie.  (Millington BCSC, AR Tab 1, pp. 57-59, paras. 237-248)  

 

84. The Crown’s position at each trial was that the officers had an opportunity to collude 

while at the Airport before the IHIT investigators attended and before three of the officers 

returned to the Richmond Detachment.  The opportunity to collude only required one or two 

minutes and a brief discussion, the Crown said, that resulted in the officers agreeing to collude 

and agreeing to the false descriptions they gave to IHIT.   

(Millington BCSC, AR Tab 1, pp. 56-57, paras. 230-236;  

 Bentley BCSC, AR Tab 7, pp. 151-154, paras. 154-157; p. 155, para. 164;  

 Robinson BCSC, AR Tab 8, p. 186, para. 85;  

 Rundel BCSC, AR Tab 9, p. 234, para. 119)  

 

 

(A) Analysis of the Findings at the Trials of  Bentley, the Appellant,  Robinson and  

Rundel;  A Comparison of Contrary Findings 

 

85. The analysis that follows regarding the contrary findings made by separate trial judges in 

the separate proceedings from substantially the same evidence will be discussed in the order that 

the trials occurred. 

 

  (i) Collusion 

 

86. In the Bentley trial, averment 5 was that Cst. Bentley had lied when he said that Mr. 

Dziekanski had to be “taken down” by the officers.  Averment 6, the “collusion” averment, was 

that Cst. Bentley lied when he said that he did not remember if he talked to his fellow officers 

about the events of that night before he had made his notes or given his statements to IHIT.   
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87. In Bentley, McEwan J. decided that these two averments were integrally related to one 

another.  (Bentley BCSC, AR Tab 7, p. 149, para. 149).  He exonerated Cst. Bentley with 

respect to both.  In finding him not to have lied with respect to the collusion averment, McEwan 

J. carefully analyzes the theory and evidence relied upon by the Crown and the evidence relied 

upon by the defence.  (Bentley BCSC, AR Tab 7, pp. 151-168, paras. 156 to 217)   McEwan, J. 

assesses the Crown’s position in relation to his interpretation of the Pritchard Video.  He finds in 

his observations of the Pritchard Video:  

“...the following perceptions could be found to be facts:   

  (1) That Mr. Dziekanski was combative; 

  (2) That Mr. Dziekanski picked up a stapler; 

  (3) That Mr. Dziekanski addressed the members in a loud voice; 

  (4) That Mr. Dziekanski made a gesture or gestures with the stapler; 

  (5) That after he was hit by the Taser Mr. Dziekanski appeared to fight 

through it; 

  (6) That after going to the floor as a result of the Taser Mr. Dziekanski was 

difficult to subdue and handcuff.”   

  (Bentley BCSC, AR Tab 7, p. 165, para. 209)  

 

 

88. Based on McEwan, J.’s analysis of the evidence, he deals with the Crown’s theory of 

common errors and the Crown’s position that these common errors lead to an irresistible 

influence of collusion.  He rejects the Crown theory.  At para. 216 he says:  

 

“With respect to the statements of the other officers, all say Mr. Dziekanski was 

combative, all say he was yelling at them and that in some manner or other he displayed 

the stapler.  The statements are not “uniform” as the Crown submits, and some are more 

detailed and emphatic and touch on different things.  They do not describe all four 

categories of events the Crown had identified similarly wrongly.  Three describe aspects 

of the event for which there is some basis in the facts, and similarity might be expected.” 

 (Bentley BCSC, AR Tab 7, p.  167, para. 216)  

 

 

89. With respect to the one common error that he finds amongst all the police officers’ notes 

and statements which he refers to as the “take down”, he finds that it would be unsafe on all the 

evidence to infer that Cst. Bentley made that statement knowing it to be untrue.  He refers to the 

evidence of independent witnesses who described the event in similar terms and decides this 

suggests at least the possibility that Cst. Bentley made a similar error.  He states that one 
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definitive example of congruence (between the officers) “is, however, a tenuous and 

unconvincing basis for an inference that there must have been collaboration, particularly given 

the weakness of the evidence of opportunity.” (Bentley BCSC, AR Tab 7, pp. 167-168, para. 217)  

 

90. In the Appellant’s trial, Ehrcke, J. accepted the Crown’s theory that the Appellant (and all 

the other officers) had a motive to lie and exaggerate Mr. Dziekanski’s aggressiveness.  

(Millington BCSC, AR Tab 1, p. 42, para. 187; p. 56, para. 233)  

 

91. There is no analysis by Ehrcke, J. as to what evidence, if any, he relies upon to make this 

finding.  From an examination of the evidence before him there is no evidence that the 

Appellant or any of the police officers had done anything wrong or believed that they had done 

anything wrong in their dealings with Mr. Dziekanski.  Consequently, there was no evidence to 

suggest that the police officers “would be expected to account for (their) actions and to provide a 

convincing justification for the degree of force employed.” (Emphasis added)  (Millington 

BCSC, AR Tab 1, p. 42, para. 187)  

 

92. Nor was there any evidence before Ehrcke, J. that the Appellant or any of the other police 

officers believed that the Taser had been inappropriately used against Mr. Dziekanski.  

Likewise, there was no evidence to suggest that the Appellant or any of the other officers knew 

or believed that their failure to provide satisfactory explanations for their actions could lead to 

disciplinary action or even criminal charges.  (Millington BCSC, AR Tab 1, p. 42, para. 187)  

 

93. Actually the evidence was to the contrary: 

  (i) no one had suggested to the officers that the Appellant or anyone else had done 

anything wrong that night;  

  (ii) Sgt. Brassington was of the view that there was no reasonable grounds to 

believe that any police officer was guilty of any misconduct or criminal offence in 

relation to the death of Mr. Dziekanski.  He advised all four police officers in the 

early morning hours at the detachment that they were not considered suspects. 

(Millington BCSC, AR Tab 1, p. 9, para. 40)  
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  (iii)  Attorney General’s Public Statement.   (See para. 50 above)   

 

94. There being no evidence to support Ehrcke, J’s finding in this regard, this finding is based 

on speculation and conjecture.  It is contrary to evidence not distinguished or rejected by the trial 

judge.  It amounts to an irrational finding detrimental to the Appellant. 

 

95. Further, Ehrcke, J. agreeing with the theory of the Crown that the Appellant had an 

incentive when writing his notes and giving his statements to make Mr. Dziekanski appear more 

combative and more resistant and more of a threat than actually was the case, goes on to state: 

 

“When one compares his notes and statements to what is shown on the Pritchard Video, 

the discrepancies are all in one direction, that of exaggerating the threat posed by Mr. 

Dziekanski.”  (Millington BCSC, AR Tab 1, p. 43, para. 190)  

 

 

96. Again, there is no analysis by Ehrcke, J. of the evidence before him which could support 

the trial judge’s findings that in comparing the notes and statements of the Appellant to what is 

shown in the Pritchard Video, the discrepancies are all in one direction, that of exaggerating the 

threat posed by Mr. Dziekanski. 

 

97. Again, there is no reference to the evidence that Ehrcke, J. relies upon to make this 

finding.  The finding is not based on evidence but is simply speculation and conjecture.  If one 

compares this finding to the findings made by McEwan, J. in Bentley BCSC para. 219, Ehrcke, 

J.’s finding is clearly a misconstruing of the evidence, specifically the Pritchard Video.  Or, this 

is a finding made in the face of evidence (not rejected by the trial judge) that is contrary to the 

finding.  This, therefore, is an irrational finding (a Beaudry mistake).  (Bentley BCSC, AR Tab 

7, p. 168, para. 219)  

 

98. Dealing with opportunity to collude, Ehrcke, J.  was satisfied that there was at least a 

brief conversation with the Appellant and his fellow officers which represented an opportunity to 

conclude.  In paragraph 235,  Ehrcke, J. finds that since there was a brief conversation between 
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the Appellant and Cst. Rundel on an unrelated matter, he could conclude that there was an 

opportunity for all officers to then communicate with one another and collude even if it took only 

a moment or two.  (Millington  BCSC, AR Tab 1, pp. 56-57, paras. 234-236)  

 

99. In the Bentley trial, McEwan, J. conceded that there was certainly a conversation between 

Cst. Bentley and the others, but he was not prepared to find that that represented much of an 

opportunity to collude. (Bentley BCSC, AR Tab 7, p. 165, paras. 206-207; pp. 167-168, para. 

217) 

 

100. Ehrcke, J. in the Appellant’s trial accepts a hypothetical conversation put forth by the 

Crown.  (Millington BCSC, AR Tab 1, p.  57, para. 236)  

 

101. However, the only common error in that hypothetical proposed by the Crown was “we 

had to wrestle him to the ground”.  All other statements in the hypothetical conversation were 

found not to be in error.  None of the police officers referred to Mr. Dziekanski as 

“superhuman”. 

 

102. Following the reasons of Ehrcke, J., this brief hypothetical conversation between all four 

officers would now be limited to “we had to wrestle him to the ground.  We didn’t do anything 

wrong.  We were justified in what we did.”  Clearly such a conversation did not occur.  

Relying upon this “hypothetical” does not support Ehrcke, J.’s conclusions in this regard. 

 

103. In making the findings that he did, Ehrcke, J. at no time made any reference to similar 

issues and contrary findings made by McEwan, J. in the Bentley case.   

 

104. There may not be a legal obligation on Ehrcke, J. to refer to and distinguish the contrary 

findings made by McEwan, J. in Bentley, but his failure to do so leaves it to the appeal court to 

make those comparisons in determining whether Ehrcke, J.’s findings resulted from a 

misapprehension of evidence, were irrational in the circumstances or made contrary to unrejected 

evidence that contradicted the findings and inferences. 
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105. Ehrcke, J. in accepting the Crown’s theory of collusion based on the similarities in errors 

in each officers’ notes and statements to IHIT, focusses on only one common error.  

Notwithstanding that the Crown has submitted that there were five common errors, Ehrcke, J. 

focusses on only one; that is, the reference in each of the officers’ initial statements to IHIT that 

Mr. Dziekanski had to be wrestled to or taken to the ground.  (Millington BCSC, AR Tab 1, pp.  

57-59, paras. 237-248)  

 

106. At para. 248, Ehrcke, J. concludes: 

 

“There is no reason why any one of the four officers should have imagined that they 

wrestled Mr. Dziekanski to the ground when manifestly nothing of the sort occurred.  

How is it, then, that all four officers not only made the same factual error, but also used 

almost identical language to describe an event that never occurred?”  (Millington BCSC, 

AR Tab 1, p. 59, para. 248)  

 

 

107. At para. 254 of his Reasons, Ehrcke, J. concludes that the Appellant did speak to his 

fellow officers about the events prior to giving his IHIT statement and, of course, by inference 

colluded with those officers to lie.  He finds, in fact, that the one similar error, that is the 

wrestling to the ground or taken to the ground, convinces him that the officers discussing the 

events and colluding “is a reasonable inference, and indeed that it is the only rational inference 

available on all the evidence.”  (Millington BCSC, AR Tab, 1, p.  60, para. 254)  

 

108. This finding by Ehrcke, J. is contrary to and completely at odds with the findings made by 

each of the other trial judges.  None of the other three trial judges found that this one common 

error was a reasonable basis upon which to base a finding of collusion.  Ehrcke, J. is the only 

judge of the four that found that the officers each had a motive to lie, talked to one another about 

the events before making their notes and giving their statements to IHIT and therefore colluded 

and agreed to lie on the basis of this one common error in their notes and statements.   
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109. Clearly in comparing the findings made by all the other trial judges dealing with the same 

evidence as to whether the four officers each had a motive to lie, talked together and colluded 

with one another to lie, Ehrcke, J’s finding in this regard based on the one common error is 

unreasonable in the circumstances, is not supported by the evidence, and in the circumstances of 

these cases is clearly a miscarriage of justice. 

 

110. In the Robinson decision, Smith, J. finds that there were two common errors amongst all 

officers’ notes and statements specifically that Mr. Dziekanski had to be wrestled or taken to the 

ground and that Mr. Dziekanski “grabbed the stapler and tried to hit us with it.”  (Robinson 

BCSC, AR Tab 8, p. 185, para. 80)  

 

111. Based on these two common errors, he finds that Cpl. Robinson, and all officers, colluded 

and lied.  (Robinson BCSC, AR Tab 8, p. 185-186, paras. 80)  

 

112. Smith, J, in Robinson, accepts the Crown’s theory that all officers had a motive to 

exaggerate the level of threat presented by Mr. Dziekanski.  (Robinson BCSC, AR Tab 8, p. 180,    

para. 53)  However, Smith J. does not specify what evidence, if any, he relies upon in his 

conclusion to accept the Crown’s theory.  It appears that Smith, J. bases his finding of motive to 

lie and exaggerate on the simple proposition that Cpl. Robinson (and all of the other officers) 

knew “that their conduct would be examined”.  This is not a reasonable basis to assume that 

police officers are going to collude and lie.  (Robinson BCSC, AR Tab 8, p.  180, para. 53)  

 

113. Smith, J. in Robinson finds that he cannot accept innocent error as a reasonable possible 

explanation for Cpl. Robinson (and the other officers) referring to Mr. Dziekanski having to be 

wrestled to the ground.  (Robinson BCSC, AR Tab 8, p. 180, para. 55; p. 182, para. 65)    

 

114. That is, however, exactly the findings made by McEwan, J. in Bentley (para. 89 above) 

and Gropper, J. in Rundel, para. 123 (AR Tab 9, p. 236).  That being the case, those are clearly 

reasonable inferences; i.e. an honest mistake.  It is unreasonable for Smith, J. to reject innocent 

error as a possible explanation.   
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115. Smith, J. tries to distinguish the findings by McEwan, J. in Bentley.  (Robinson BCSC, 

AR Tab 8, p. 186, paras. 84-86)  

 

116. In para. 85, Smith, J. distinguishes McEwan, J.’s judgment in Bentley by reference to an 

alleged finding by McEwan, J. “that there had been no opportunity for collusion”. (Robinson 

BCSC, AR Vol. 8, p. 186, para. 85)  That is not the finding made by McEwan, J. in Bentley.  At 

para. 217 in the Bentley decision, McEwan, J. says this: 

 

“One definitive example of congruence is, however, a tenuous and unconvincing basis for 

an inference that there must have been collaboration, particularly given the weakness of 

the evidence of opportunity.”  (Emphasis added) 

 (Bentley BCSC, AR Tab 7, pp. 167-168, para. 217) 

 

See also para. 96 above. 

 

 

117. Smith, J.’s attempts to distinguish McEwan J.’s decision in Bentley from his own, is 

unconvincing to Willock. J.A. in dissent in the Court of Appeal in the Robinson appeal.  

Therein, Willock. J.A. states: 

 

“The troubling fact in this case is that the differing outcomes followed careful 

consideration of substantially the same evidence.  The four officers’ statements to IHIT, 

the eyewitness accounts collected at the airport, the Pritchard video and the officers’ notes 

were considered by all four trial judges. 

 

The differences between the cases - the accused officers’ differing opportunities to 

observe events, their differing degrees of experience and training, and the fact that those 

acquitted denied collusion by saying they did not remember any agreement to concoct a 

false story whereas those convicted expressly denied any agreement - were not critical to 

the differing outcomes.  All cases hinged upon a consideration of whether there were 

demonstrable errors in the four officers’ initial accounts of the events of October 14, 2007 

and, if so, whether those were, beyond a reasonable doubt, the result of the officers 

speaking to each other prior to giving statements.”  (Robinson, BCCA, AR Tab 11, p.  

290, paras. 72-73)  
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118. The finding by Smith, J. of the existence of two common errors is rejected by Willock, 

J.A.   (Robinson BCCA, AR Tab 11, pp. 289,291, paras. 68-69; p. 292, paras. 77-78, 80)  

 

119. Willock. J.A. went on to find that the one common error that existed between all four 

officers was unlikely to be sufficient for the trial judge, Smith, J., to conclude that collusion 

between the officers had occurred.  He basis that finding on the fact that the trial judges in 

Bentley and Rundel refused to reach that conclusion based on the one common error.  (Robinson 

BCCA, AR Tab 11, pp. 294-295, para. 90)  

 

120. In Rundel, Gropper, J. deals with the issue of collusion in paras. 111-150 of her judgment.  

(Rundel BCSC, AR, Tab 9, pp. 231-240, paras. 111-150)  

 

121. After setting out the position of the Crown, (which was a common position throughout 

each trial), Gropper, J. sets out the defence position.  In her analysis, she makes reference to the 

findings of collusion made by Ehrcke, J. in the Appellant’s case and Smith, J. in the Robinson 

case.  She does not attempt to distinguish those but simply sets them out.  She also refers to the 

decision of McEwan, J. in Bentley.  (Rundel BCSC, AR Tab 9, pp. 239-240, paras. 142-148)  

 

122. Gropper, J. then analyzes the Crown’s theory of collusion based on allegedly strikingly 

false similarities in the officers’ notes and statements.  She then finds from her assessment of the 

Pritchard Video and her consideration of the civilian witnesses that the alleged false similarities 

set out by the Crown are not, in fact, false.  She also finds that these similarities are not 

explained only by collusion between the officers.  She rejects the Crown’s theory of motive to 

and collusion to lie.   

 

123. In paras. 134-137, Gropper, J. sets out her findings pertaining to the Crown’s erroneous 

similarities as a result of her review of the Pritchard Video.  (Rundel BCSC, AR Tab 9, p. 238, 

paras. 134-137) 
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124. As McEwan, J. did in Bentley, she finds that there is only one similar error; that Mr. 

Dziekanski was “wrestled to the ground”.  (Rundel BCSC, AR Tab 9, p. 238, para. 137) 

 

125. She then notes the difference between Cst. Rundel’s first statement to IHIT on October 

14th, 2007 and his second statement four days later, October 18th, 2007.  (Rundel BCSC, AR Tab 

9, pp. 238-239, paras. 138-140)    

 

126. Both these statements by Cst. Rundel were before the court in each of the other trials.  

After reviewing the evidence, including the evidence of the civilian witnesses in this regard, and 

the findings of Ehrcke, J. in the Appellant’s trial and Smith, J. in the Robinson trial, Gropper, J. 

finds that as far as Cst. Rundel’s first statement to IHIT referring to Mr. Dziekanski  having to 

be wrestled to the ground  

 

“He could have simply been wrong when he made that statement in the early morning 

after the incident.  It does not mean that he knew it to be false and intended to mislead 

nor can it be relied on as the sole striking similar error proving collusion.”  (Rundel 

BCSC, AR, Tab 9, p. 240, para. 149)  

 

 

127. As stated above, Ehrcke, J. in the Appellant’s trial was the only trial judge of the four 

(dealing with essentially the same evidence), that concluded that this one common mistake was a 

reasonable basis upon which to find that all parties had colluded together to lie.  That finding by 

Ehrcke, J., as stated above, is unreasonable in the circumstances or is not supported by the 

evidence. 

 

128. Alternatively, Ehrcke, J.’s conviction of the Appellant based primarily on this finding is a 

miscarriage of justice.   

 

  (ii) Pritchard Video/Contrary Approaches to its Interpretation 

 

129. From an examination of the four decisions in the related cases herein, it is obvious that 

the trial judges who found the officers before them guilty of perjury, assessed the Pritchard Video 



 -29- 

as if what was depicted therein was conclusive evidence of what occurred.  Both Ehrcke, J. 

herein and Smith, J. in Robinson gave little or no weight to the civilian witnesses who witnessed 

the same event.  Some of these witnesses made the same errors attributed to the officers. 

 

130. The two judges who acquitted the officers before them concluded that the Pritchard Video 

was ambiguous.  Those judges interpreted it using and applying the evidence of the civilian 

witnesses who witnessed the same event.   

 

131. In the Bentley decision, McEwan, J., in assessing and interpreting what occurs in the 

Pritchard Video, states emphatically that the Pritchard Video is ambiguous and must be 

approached with caution.  In some cases the civilian witnesses are in a better position to make 

observations than what is seen in the video.  (Bentley BCSC, AR, Tab 7, pp. 137-138, paras. 

112-115;  p. 144, para. 128; p. 165, para. 209)  

 

132. In the Appellant’s decision, Ehrcke, J. considers the Pritchard Video the most accurate, 

independent and unbiased evidence of what actually transpired.  (Millington  BCSC, AR Tab 1, 

p. 21, paras. 109-112)  Relying on R. v. Nikolovski [1996] S.C.R. 1197, Ehrcke, J. quotes from 

paragraph 28 of that decision emphasizing  

 

“It may indeed be a silent, trustworthy, unemotional, unbiased and accurate witness who 

has complete and instant recall of events.  It may provide such strong and convincing 

evidence that of itself it will demonstrate clearly either the innocence or guilt of the 

accused.” [Emphasis added by Ehrcke, J. ] 

 

 

Ehrcke, J. gave little weight to accounts by civilian witnesses.   (Millington BCSC, AR Tab 1, p. 

43, para. 192) 

 

 

133. Smith, J. in his interpretation of the Pritchard Video and coming to his conclusions as to 

what Cpl. Robinson must have seen, rejected evidence of the civilian witnesses who made 

similar mistakes to Cpl. Robinson.  (Robinson BCSC, AR Tab 8, p. 179, para. 50) 
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134. Gropper, J. in assessing whether Cst. Rundel could have been mistaken as to what he  

observed, relied upon the civilian witnesses to conclude that, like them, he may have simply been 

mistaken.   (Rundel BCSC, AR Tab 9, p. 231, para. 109; p. 238, para. 135)  

 

135. The Pritchard Video was the key evidence in each trial.   The interpretation of that video 

was also very important with respect to each appeal herein.  The interpretation of the Pritchard 

Video is difficult.  As McEwan, J. said in Bentley, it is ambiguous.  Different trial judges, as 

well as Willock. J.A. from the BCCA, in viewing the video, reached different conclusions as to 

what it portrayed.  It was essential that the interpretation of the Pritchard Video should be 

undertaken using every tool available to the trial judge to assist him or her in its interpretation.  

That was done by McEwan, J. in Bentley and Gropper, J. in Rundel.  It was not done by Ehrcke, 

J. in the case herein or Smith, J. in Robinson.   

 

136. In the Court of Appeal’s decision herein, dealing with the ground in which the trial 

judge’s approach to the Pritchard Video is criticized, the Court, in rejecting the argument that the 

trial judge’s interpretation of the Pritchard Video was wrong, stated: 

 

“That question had to be decided on the basis of all of the evidence, including an 

assessment of what the Pritchard Video showed about the incident.”  (Millington, 

BCCA, AR, Tab 2, p. 70, para. 15) (Emphasis added)   

 

 

137. The Court of Appeal went on to find that the judge’s findings in respect to his 

interpretation of the Pritchard Video can only be challenged if there was a demonstrated palpable 

and overriding error.   The Court of Appeal found that none had been demonstrated.  They said:   

“The judge carefully assessed all of the evidence in light of the defence case.”  

(Emphasis added)  (Millington BCCA, AR Tab 2, p. 70, para. 16)  

 

 

138. It is clear from Ehrcke, J.’s Reasons that he did not consider all of the evidence.  He was 

wrong to give “little weight” to the evidence of the civilian witnesses.  His rejection of the 

civilian witness’ evidence is not reasonable in the circumstances.  As McEwan, J. said in the 

Bentley decision, some of the civilian witnesses may have had a better opportunity to observe 
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what occurred than what is set out in the Pritchard Video.  (See para. 131 above) (Millington 

BCSC, AR Tab 1, p. 21, para. 109; p. 43, para. 192)  

 

139. Willock. J.A. in dissent in the Robinson appeal, having examined the Pritchard Video, 

concluded that the Pritchard Video was certainly not persuasive evidence.   He commented on 

the different interpretations of the Video by judges in the other trials.  (Robinson BCCA, AR 

Tab 11, p. 289, paras. 67-69) 

 

140. Willock. J.A. in dissent, also disagreed with the majority in the Robinson appeal when he 

said:  

 

“With respect, I do not share my colleagues’ view that the trial judge’s conclusion was 

founded upon a careful consideration of the Pritchard Video and the evidence of 

eyewitnesses.”  (Robinson BCCA, AR Tab 11, p. 287 para. 65)  

 

 

141. Willock. J.A.’s comments in this regard are equally applicable to Ehrcke, J.’s reasoning 

in the case at bar. 

 

142. Willock. J.A. also commented on the fact that Smith, J. in Robinson did not address the 

evidence of the civilian witnesses adequately.  (Robinson BCCA, AR Tab 11, p. 291, para. 78)  

 

143. Again, these comments by Willock. J.A. apply equally to the manner in which Ehrcke, J. 

dealt with the civilian witnesses in the case at Bar. 

 

144. In the Bentley decision, McEwan, J. clearly considered the civilian witness evidence 

important.  He reviews this evidence in paras. 37 to 47.  Thereafter he makes reference to this 

evidence and how he relies upon it to make findings throughout the rest of his Judgment.   

 

(Bentley BCSC, AR Tab 7, pp. 138-139; para. 115; pp. 141-142, para. 118; p. 144, paras. 

127, 128; pp. 145-146, para. 137; p. 149, para. 147; p. 157, para. 172; p. 158, para. 173; 

p. 164, paras.  201, 204; pp. 166-167. paras. 212-215, pp. 167-168, para. 217)    
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It is clear that McEwan, J. considers this to be important evidence in his overall assessment of  

all of the evidence including his interpretation of the Pritchard Video.  The evidence of the 

civilian witnesses is extremely important in his findings, inferences drawn and conclusions.  

 

145. In the Appellant’s decision, Ehrcke, J. reviews the civilian witness evidence in paras. 53 

to 69.  The civilian evidence is not mentioned again until para. 192 in which he states: 

 

“..., I put little weight on the fact that some of the other bystanders made some honest 

mistakes in their perceptions and recollection.”   

 (Millington BCSC, AR Tab 1, pp. 11-14, paras. 53-69; p. 43,  para. 192)  

 

146. It is hard to reconcile how in two trial Judgments where the officers are acquitted and 

Willock. J.A.’s judgment in Robinson in the Court of Appeal, the civilian witnesses are so very 

important but in the other Judgments they are given very little weight.   

 

  (B) Court of Appeal Errors 

 

147. Based on the Appellant’s grounds of appeal 1 and 5 before the Court of Appeal, that 

Court was required to carry out a Yebes/Biniaris assessment of the trial judge’s findings.  

(Millington, BCCA, AR Tab 2, p. 67, para. 5)  

 

148. In carrying out this analysis, the Court of Appeal should have considered the contrary 

findings made in each of the other trials dealing with the same issues.  The Court should have 

started its analysis considering that Ehrcke, J. was the only judge to find evidence of collusion 

based on one common error.  The Court of Appeal then should have gone on to decide whether 

this was reasonable in the circumstances considering the findings of the other judges in the 

related cases.  The Court of Appeal was in error in not doing so.   

 

149. Ehrcke, J.’s finding was specifically at odds with the contrary finding made by McEwan, 

J. in the Bentley trial when McEwan, J. found the one common error ...  
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“is, however, a tenuous and unconvincing basis for an inference that there must have been 

collusion, particularly given the weakness of the evidence of opportunity”.  (Bentley 

BCSC, AR Tab 7, pp. 167-168, para. 217)  

 

 

150. Likewise, Ehrcke, J.’s finding in this regard is completely at odds with the finding of 

Gropper, J. in the Rundel decision when she found that Cst. Rundel’s statement to IHIT in his 

first statement that Mr. Dziekanski had to be wrestled to the ground:   

 

“He could have simply been wrong when he made that statement in the early morning 

hours after the incident.  It does not mean that he knew it to be false and intended to 

mislead nor can it be relied on as a sole strikingly similar error proving collusion.”   

(Rundel BCSC, AR Tab 9, p. 240, para. 149)  

 

 

151. The finding of Ehrcke, J. herein with respect to collusion and the conflicting findings and 

conclusions reached by other trial judges in the other cases cannot be resolved.  Upon an 

examination of the Reasons for Judgment in the other cases it appears that McEwan, J. and 

Gropper, J. carefully analyzed the evidence to see if it supported the Crown’s theory.  Having 

done so, those trial judges rejected the Crown’s theory.   

 

152. Ehrcke, J. did not refer to what evidence he relied upon in accepting the Crown’s theory.  

Nor did Smith, J. in Robinson.  Ehrcke, J. appears to accept the Crown’s theory of collusion 

based on speculation and conjecture about the officers having a motive or incentive and 

opportunity to collude.  (See paras. 91-102 above)  This, of course, is not a finding based on the 

evidence and is an irrational finding.   

 

153. Whether this error by Ehrcke, J. is considered to be a Lohrer type error or a Beaudry type 

error matters not.  This error goes to the very core of the Judge’s reasoning process and to the 

very core of the Judge’s verdict of guilt.  As a consequence, the conviction herein must be set 

aside.   
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   (C) Madam Justice Gropper’s Approach 

 

154. The approach taken by Gropper, J. in her decision in R. v. Rundel is the correct approach 

in dealing with related cases and apparently contrary findings.  She refers to the other cases and 

the differences set out in those preceding judgments.  She attempts to distinguish some of them. 

 

155. As she clearly states, her ultimate findings depend on her assessment of the evidence 

before her.  She goes on, however, to acknowledge that she has read the other decisions and 

correctly points out that she is not considering the evidence led therein.  (Rundel BCSC, AR Tab 

9, pp. 199-200, paras 2, 3, 4, 7 and 9)  

 

156. When dealing with the averments that are common amongst all the trials, i.e. the 

collusion averment, she points out that the Crown’s position in relation to this averment is the 

same in her case as it was in all other cases.  (Rundel BCSC, AR Tab 9, pp. 233-234, paras. 

117-119; pp. 237-238,  para. 133)  

 

157. She begins her analysis of the issues by referring to the prior Judgments in the related 

cases.  (Rundel BCSC, AR Tab 9, pp. 236-237, paras. 124-131, p. 238, para. 134, pp. 239-240, 

paras. 142-148)  By doing so she is showing that she is considering the reasoning in each case.  

Having considered such reasoning, it is clear she rejects the Crown theory finding Cst. Rundel 

may have simply been mistaken.  (Rundel BCSC, AR Tab 9, p. 240, para. 149) 

 

158. Gropper, J. sets out findings from the previous trials that appear to be contrary to hers; 

those of Ehrcke, J. and Smith, J.  It is clear from her Judgment which findings she agrees with 

and which of those findings she believes are contrary.  Although she sets out these contrary 

findings, she does not appear to make much attempt to explain them in light of her different 

findings and conclusions.   

 

159. This is a clear indication that many of the conflicts between these cases cannot be 

reconciled.   



 -35- 

 

160. Ehrcke, J. in the Appellant’s trial unfortunately did not take this approach.  Even though 

he was making clearly different and contrary findings to those made of McEwan, J. in the Bentley 

trial, he does not refer to the differences or make any attempt to explain them. 

 

161. Ehrcke, J. in the Appellant’s trial, is the only trial judge of the four that on the basis of 

one single error (wrestled to the ground) found the Appellant had colluded with all other officers.   

The other three judges dealing with the same issue in their related cases did not do so.  In both 

the Rundel and Bentley trials, Gropper, J. and McEwan, J. specifically stated they would not do 

so. 

 

162. Such a conclusion by Ehrcke, J., without distinguishing the contrary findings in the 

Bentley trial, leaves what is clearly a contrary and inconsistent decision unexplained.  This 

brings the administration of justice into disrepute.   

 

163. The difficulties associated with Ehrcke, J.’s approach in the Appellant’s trial are 

exacerbated and become even more pronounced when Ehrcke, J.’s decision is compared to the 

findings made in all three related cases. 

 

 (D) Proposed Approach by the Court of Appeal 

 

164. Willock. J.A.’s approach in his dissent in the Court of Appeal in the Robinson case is the 

correct approach to take when the Court of Appeal is dealing with whether the verdict herein is 

unreasonable or not supported by the evidence or is a miscarriage of justice.  In these 

circumstances, the Court of Appeal must, in undertaking the Yebes/Biniaris analysis, compare 

the findings made by the trial judge herein with similar findings and conclusions made in the 

related cases.   
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165. As stated above, Smith, J., in the Robinson trial, found collusion based on two common 

errors.  Those were that Cpl. Robinson had lied about Mr. Dziekanski “swinging the stapler” 

and he lied about the officers having to wrestle Mr. Dziekanski to the ground.   

 

166. Willock. J.A., in dissent in the Court of Appeal in Robinson, reviewed the findings of the 

other trial judges in the related cases; specifically with respect to their findings in their 

interpretation of the Pritchard Video.  (See for example para. 209 McEwan, J. Bentley BCSC, 

AR, Vol. 7, p. 165)  In doing so, Willock. J.A. concluded Smith, J. was wrong in his 

interpretation of the Pritchard Video.  In other words, Cpl. Robinson had not lied on the 

“stapler” averment.  (Robinson BCCA, AR Tab 11, p. 287, para. 65; p. 289, para.  69; pp. 

290-291, paras. 72, 74-77)  

 

167. Willock. J.A. in his dissent in the Robinson appeal demonstrated the importance of a trial 

judge’s attempts at distinguishing his findings and decisions from those of another judge in 

another related case.  Smith, J. in the Robinson trial attempted to distinguish the basis for which 

he could find collusion with all four officers when McEwan, J. in the Bentley trial did not find 

collusion. (Robinson BCSC, AR Tab 8, p. 186, paras. 84-86)  

 

168. Because of Smith, J.’s attempts to do so, Willock. J.A., in the Court of Appeal, was able 

to assess whether the basis for this distinction was reasonable.  Willock. J.A. concluded that 

Smith, J.’s attempts to distinguish his decision from that of McEwan, J. in the Bentley trial were 

unconvincing.  (Robinson  BCCA, Tab 11, AR p. 290, para. 73)  

 

169. Willock. J.A. went on to conclude, based on further analysis of the other Judgments 

specifically those in the Bentley and Rundel trials, that it would be unsafe to assume that Smith, 

J. would have reached the same decision on the “collusion” issue on the basis of only one 

common error.  ( (Robinson BCCA, AR Tab 11, pp. 294-295,  para. 90)  

 

170. The Appellant is the only officer found to have been lying and therefore of colluding on 

the basis of the one common error.  He was found guilty of perjury based on this.  In the 
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circumstances as set out herein, the verdict of guilty against the Appellant was unreasonable or 

not supported by the evidence or was a miscarriage of justice. 

 

171. Willock. J.A.’s approach in the Court of Appeal decision in the Robinson appeal should 

be endorsed by this Court.   

 

172. The approach to appeals in cases of this kind undertaken by Willock. J.A, comparing 

findings made in related cases to the case at bar, is the only sensible approach in the 

circumstances presented by these related cases.  In doing so, the Court of Appeal should assess 

the differences, if any, in the related cases and determine whether any differences are significant 

enough to support what appear to be contrary and conflicting decisions. 

 

173. Further, Willock. J.A.’s approach allows the Court of Appeal to assess whether key 

findings and inferences drawn by trial judges are reasonable in the circumstances based on an 

assessment of the same findings and inferences made by trial judges in the related cases. 

 

174. By following this procedure the Court of Appeal would ensure that the decisions are not 

inconsistent with one another or at least the inconsistencies can be explained.  The final result is 

that apparent contrary decisions can then be explained; or, if they cannot be reconciled, set aside.  

The administration of justice is not then brought into disrepute.   

 

CONCLUSION 

 

175. As stated above, the Appellant herein was the only officer of the four officers found to 

have colluded and lied and as a result was found guilty of perjury because of the one common 

error in his statements to IHIT. 

 

176. Each Judge in the related cases refused to or did not find collusion and therefore guilt 

based on only the one common error. 

 McEwan, J., Bentley, AR Tab 7. pp. 167-168, para. 217, 
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 Gropper, J. Rundel, AR Tab 9, p. 240, para. 149  

Willock. J.A.  Robinson, BCCA Analysis of Smith, J.’s decision, AR Tab, 11, pp. 

294-295, para. 90 

 

 

177. Willock. J.A. in his dissent in the Court of Appeal was not confident that Smith, J. would 

have concluded there had been collusion between the officers if he had found only one 

demonstrably false assertion.  Willock. J.A.A. goes on to state:  

 

“The fact that one common error is not determinative of the question is illustrated by the 

acquittals of Csts. Bentley and Rundel.” (Robinson, BCCA, AR Tab 11, pp. 294-295,  

para. 90)  

 

 

178. From the above, it is quite clear that the Appellant’s conviction based on the “one 

common error” is unreasonable and unfair.  To allow it to stand would be a miscarriage of 

justice and brings the administration of justice into disrepute. 

 

179. The Court of Appeal herein, in carrying out an analysis under s. 686(1)(a)(i) and s. 

686(1)(a)(iii), being aware of the contrary verdicts and the apparently contrary findings in each of 

the related cases, should have carried out a Yebes/Biniaris analysis of the findings made by 

Ehrcke, J. herein.  The Court of Appeal should have compared those findings and the basis upon 

which they were made by comparing Ehrcke, J.’s findings to those made by the trial judges in the 

related cases.  Such an analysis was essential to determine whether Ehrcke, J.’s verdict of guilt 

was unreasonable or not supported by the evidence or on any ground it represented a miscarriage 

of justice.   

 

180. In carrying out that Yebes/Biniaris analysis, the Court of Appeal should have analyzed the 

findings and results in the related cases.  It was essential for the Court to do this.  Had the Court 

done this, it would have found that the verdict herein was unreasonable and not supported by the 

evidence or was a miscarriage of justice. 
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181. It is clear from the decision of Ehrcke, J. that averments 1, 2, 3, 4 and 8 in the Appellant’s 

Indictment are factually and integrally related to averment 9 (the collusion averment).  

(Millington BCSC, AR Tab 1, p. 43, paras. 190-191; p.  51, para. 215; p. 56, para. 233)  If 

Ehrcke, J.’s finding that the Appellant was lying about not colluding with the other officers 

(averment 9) is a misapprehension of the evidence, or an irrational finding (a Beaudry type error) 

or in the circumstances herein is a miscarriage of justice, then Ehrcke, J.’s findings that the 

Appellant lied in relation to averments 1, 2, 3, 4 and 8 are also in error.  These findings should 

also be set aside.  

 

182. The verdict herein must be set aside and an acquittal entered. 



ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated August 
lu 

, 2017 
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PART IV COSTS SUBMISSIONS 

183. The Appellant does not seek costs. 

PART V: ORDER REQUESTED 

184. The Appellant seeks an order allowing the appeal; quashing the conviction and directing a 

judgment or verdict of acquittal be entered; or, in the alternative, ordering a new trial. 

en Orris, Q.C. 
Counsel for the Appellant, 
Kwesi Millington 
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