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  MEMORANDUM OF ARGUMENT 

 

PART I OVERVIEW AND STATEMENT OF FACTS 

 

 

1. This leave application is a companion appeal related to and containing a similar ground of 

appeal to that of R. v. Robinson already filed as an appeal in this Court.  Supreme Court Registry 

No. 37411.  Both of these appeals deal with the same issue.  Both appeals will make reference 

to and rely upon the dissent of Mr. Justice Willcock from the Court of Appeal decision in R. v. 

Robinson 2017 BCCA 6 

 

2. The present appeal arises from the Applicant’s conviction for perjury before Mr. Justice 

Ehrcke sitting as a judge alone in the B.C. Supreme Court.  The Applicant was one of 4 officers 

charged with perjury as a result of their testimony at the Braidwood Inquiry convened to look 

into the circumstances of the death of Mr. Dziekanski at the Vancouver International Airport.   

 

3. The Crown proceeded on separate Indictments against each officer.  Each officer was 

tried by a different judge in the B.C. Supreme Court.  The evidence against each accused on the 

principal averments was the same.  Each trial proceeded as a judge alone trial.  

 

4. Because of the manner in which the prosecution proceeded it invited inconsistent and 

apparently contrary verdicts.  This is, in fact, what occurred.   

 

5. The sequence of trials, the dates of the verdicts and the verdicts are set out below.    

  Cst. Bentley    July 29, 2013  Acquitted 

  Cst. Millington  February 20, 2015 Convicted 

  Cpl. Robinson   March 20, 2015 Convicted 

  Cst. Rundel   April 30, 2015 Acquitted 

 

 

6. The Crown appealed Bentley’s acquittal.  The Applicant and Robinson appealed their 

convictions.  The Crown did not appeal Rundel’s acquittal.  (Hereafter the various proceedings 
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will be referred to as the “Bentley trial”:, “Bentley appeal”, “Millington trial”, “Millington 

appeal”, “Robinson trial”, “Robinson appeal” and “Rundel trial”.) 

7. Since there were separate trials for each accused and the evidence against each accused 

on the principal averments was the same, there were different and what appears to be contrary 

findings of fact and inferences made by those trial judges who convicted as opposed to those trial 

judges who acquitted. 

 

MISCARRIAGE OF JUSTICE 

8. These inconsistencies and apparently contrary findings of fact, inferences and verdicts 

give rise to a real concern that there has been a miscarriage of justice.  At the very least this 

appears to be so. 

 

9. The possibility that there had been a miscarriage of justice was not a ground of appeal 

argued in the Applicant’s appeal before the B.C. Court of Appeal.  Likewise, the concept of a 

miscarriage of justice was not specifically argued in the appeal of R. v. Robinson before a 

different coram in the B.C. Court of Appeal.  However, Mr. Justice Willcock, in his dissent in 

the Robinson appeal, points out the obvious contrary findings made in the companion cases 

which gave rise to what appears to be contrary or inconsistent verdicts.  The clear implication of 

Willcock. J.’s dissent is that there has been a miscarriage of justice in relation to the conviction 

of Robinson and by implication the Applicant herein.   

 

10. The failure to argue this issue squarely in the B.C. Court of Appeal should not deprive 

this Court of jurisdiction to consider the issue.  R. v. W.(E.M.) [2011] 2 S.C.R. 542 

 

BIAS 

11. Unfortunately, because these Indictments were proceeded as indicated and because there 

are contrary and what appear to be inconsistent verdicts, there arises from the comparison of the 

Reasons for Judgment a suggestion of bias.  As stated, all four accused were RCMP officers.  

Bentley and Rundel, both of whom were acquitted at their trials are Caucasian.   The Applicant 

is a black Canadian.  Robinson is Aboriginal.   
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12. Ehrcke, J.,  the judge presiding at the Applicant’s trial, is an  experienced criminal jurist 

and there can be no suggestion whatsoever that he personally or as a judge is biassed.   

 

13. However, because of the multiplicity of proceedings against all four officers and because 

of the resulting contrary and what appear to be inconsistent verdicts flowing from what appear to 

be inconsistent findings of fact, there is an appearance of bias or an appearance of unfairness.   

 

14. The inconsistent verdicts, contrary findings of facts and inferences adverse to the 

Applicant flowing from the analysis of the same evidence in one case but not in another, lends 

credence to the false stereotype that justice is not equal but instead depends on the judge before 

whom one is tried. 

 

15. This apparent miscarriage of justice and apparent bias tends to bring the administration of 

justice into disrepute.  This is a real concern for all who work within the judicial system.  This 

Court should grant leave herein and address these issues.  They are of national significance. 

 

STATEMENT OF FACTS   (For ease of reference and distinction, the Applicant hereinafter 

will be referred to as “Millington” and the other officers as “Bentley”, “Robinson” and “Rundel”) 

 

16. On October 14th, 2007, Millington and three other police officers, (Bentley, Robinson and  

Rundel) were dispatched from the Richmond Detachment of the RCMP to the Vancouver 

International Airport.  They were sent to deal with Mr. Dziekanski who had arrived some time 

before from Poland. 

 

17. Mr. Dziekanski was on the secure side of the IRL (International Reception Lounge) at the 

Airport.  He was being disruptive and behaving in a strange manner.  He did not speak English. 

 

18. The police officers confronted Mr. Dziekanski on the secure side of the IRL.  There was 

an altercation between the police officers and Mr. Dziekanski.  As a result, Millington deployed 
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a Taser, (a conducted energy weapon (C.E.W.)), at Mr. Dziekanski.  The Taser was deployed 

throughout the event a total of five times. 

 

19. Mr. Dziekanski did not immediately collapse when struck with the Taser. A short while 

later he fell to the ground.  While on the ground, the police officers wrestled with him to get him 

handcuffed.  Following the handcuffing, Mr. Dziekanski went into cardiac arrest and lost 

consciousness.  

 

20. Emergency response personnel attended.  Shortly thereafter Mr. Dziekanski was 

pronounced dead.  The International Homicide Investigation Team (IHIT) was summoned to the 

Airport and began an investigation into the events giving rise to Mr. Dziekanski’s death.   

 

21. After Mr. Dziekanski was subdued and prior to IHIT officers arriving at the Airport, 

Rundel and Bentley started taking statements from various civilians who had witnessed the 

event.    

 

22. One of the civilian witnesses, a Mr. Pritchard, had taken a video with his phone of the 

interaction between Mr. Dziekanski and the police.  Rundel seized the video and turned it over 

to the IHIT investigators upon their attendance at the Airport.   None of the officers viewed the 

video.  (Pritchard Video, Vol. II, p. 316) 

 

23. Robinson ordered the three other officers to the Richmond Detachment.  Shortly 

thereafter IHIT personnel attended and interviewed each of the officers.  Each officer gave a 

statement in the early morning hours of October 14, 2007. Millington gave a second statement on 

October 15, 2007.  Bentley, Rundel and Robinson gave second statements on October 18, 2007. 

 

24. Following these events, an inquiry into the death of Mr. Dziekanski was convened.  Mr. 

Justice Braidwood presided. (“the Braidwood Inquiry”).  All four officers testified at the 

Braidwood Inquiry.  Their testimony was recorded by the CBC. 
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25. As a result of their testimony at the Inquiry, all four officers were charged with one count 

of perjury.  Each count of perjury was particularized with various averments referring to that 

particular officer’s testimony.  The separate Indictments are at Vol. I, p. 140; Vol. II, pp. 1-6)                         

 

PROCEEDINGS AT THE TRIAL OF EACH ACCUSED 

26. Each officer was tried separately.  At each trial the evidence, by agreement, consisted of 

the following: 

 (1) Copies of the notes the four officers made during the events or very shortly 

thereafter. 

 (2) All four officers various statements to IHIT. 

 (3) The CBC video and audio recording of that officer’s evidence before the 

Braidwood Inquiry. 

 (4) An Agreed Statement of Facts. 

 (5) Written statements or viva voce evidence of civilian witnesses who witnessed the 

interaction between Mr. Dziekanski and the police. 

 (6) A Taser Report or “C.E.W. Usage Report” prepared by Craig Baltzer, an expert in 

Taser training and interpretation of the deployment download information from 

the Taser.   This Report was filed as an Exhibit in the trials of Millington and  

Robinson.  In the Rundel trial, Mr. Baltzer was called as a witness.  His Report 

was filed at the Rundel trial through him.   

 (7) The Pritchard video of the interaction between the police officers and Mr. 

Dziekanski. 

 

27. At each officer’s trial, that officer’s notes and statements to IHIT were admitted as 

statements made by that officer.  The notes and statements of the other officers not on trial in 

that particular trial were filed as exhibits for the purpose of comparing the contents of their notes 

and statements with the contents of the notes and statements of the officer being tried. 

 

28. At each officer’s trial the statements of the civilian witnesses were filed and accepted as 

evidence of what was contained therein as if that evidence was given under oath.  In the trials of. 
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Bentley and Millington, some civilian witnesses were called to give viva voce evidence which 

was consistent with their statements.  

 

PART II STATEMENT OF ISSUES 

 

Ground 1:   Whether the Applicant’s conviction is unsafe as not being supported by the 

evidence or is otherwise 

unreasonable.    

 

 A. Related Accused, Tried Separately, Same Charge, Same Evidence Against Each 

Accused, Same Issues to be Resolved:  Guidance required.   

 

(i) Where related accused are tried in separate trials on the same charge and the 

evidence against each accused in each trial is the same and the issues to be determined in 

each trial are the same, should the findings of fact and the inferences drawn by the trial 

judge in the first trial in sequence in relation to the same common issues be considered by 

the second or subsequent trial judge in the trial of a related accused?  

 

 (ii)  Is the answer to the question above different if the essential issue to be 

determined in one trial was whether the four related accused colluded together? 

 

(iii) Would the answer to either question set out above be different if in the first trial in 

sequence of one of the related accused, he was acquitted and found not to have colluded 

with the other related accused? 

 

 B. Court of Appeal Review: Guidance sought 

 

Where there are separate trials of related accused charged with the same offence arising 

out of the same circumstances and the same evidence is relied upon by the Crown in each 

trial, should the Court of Appeal when considering the alleged errors in the findings of 

fact made and the factual inferences drawn by the trial judge consider contrary findings of 



 -7- 

fact made and inferences drawn by other trial judges dealing with the same evidence and 

the same issues in the trials of the other related accused? 

 

 

PART III STATEMENT OF ARGUMENT 

 

29. The foundation of the Crown’s case with respect to each Indictment and each trial was an 

averment alleged against each officer that that officer lied about colluding with all the other 

officers to give false statements to the IHIT investigators prior to being interviewed by IHIT on 

October 14, 2007.  The particular averment in relation to each officer upon which the Crown’s 

based its theory of collusion is:. Bentley Averment 6, Millington Averment 9, Robinson 

Averment 7 and Rundel Averment 6.  (Indictments, Vol. I, p.140 ; Vol. II, pp.  1-6) 

 

30. The theory presented by the Crown in support of the allegation that all officers colluded 

with one another was that the notes and statements to IHIT of each of the officers contained a 

number of descriptions of the same actions of Mr. Dziekanski in which each of the officers gave 

erroneous descriptions of what they claimed occurred.  The Crown’s position at each trial was 

that these descriptions were false according to the Crown’s interpretation of the Pritchard Video. 

 

31. In particular, the Crown said that the erroneous descriptions which are contained in each 

of the officers’ notes and statements are as follows: 

 (i) Mr. Dziekanski was looking to fight and/or was exhibiting combative behaviour 

 (ii) Mr. Dziekanski was yelling and/or moving towards the officers; 

 (iii) Mr. Dziekanski swung a stapler at the officers; and 

 (iv) Mr. Dziekanski fought through the Taser deployment and had to be wrestled to 

the ground.  (Emphasis added) 

 

32. The description that Mr. Dziekanski had to be wrestled or taken to the ground by the 

officers, which everyone conceded from the viewing of the Pritchard Video did not occur, 
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became a significant issue in each trial.  In Millington trial it became the key issue upon which 

the trial judge based his conclusion that Millington  had colluded with all of the other officers. 

 

33. At each trial the Crown hypothesized that each officer had a motive to lie to the IHIT 

investigators.  The Crown’s theory that each officer had a motive to lie was based on:  that each 

knew he was involved in a police interaction resulting in a fatality; each knew that their use of 

force would be scrutinized and each would have to justify their use of force.   

 

34. The Crown’s position at each trial was that the officers had an opportunity to collude 

while at the Airport before the IHIT investigators attended and before three of the officers 

returned to the Richmond Detachment.  The opportunity to collude only required one or two 

minutes and a brief discussion, the Crown said, resulted in the officers agreeing to collude and 

agreeing to the false descriptions they gave to IHIT.   

 

35. The Crown’s theory at each trial was that the strikingly similar wrong descriptions 

contained in each officer’s notes and statements was conclusive evidence that they all colluded 

with one another.   

 

The Separate Proceedings 

36. As stated above, the trial of each officer proceeded before a judge alone in the Supreme 

Court of British Columbia.  The. Bentley trial proceeded first before McEwan, J.  His trial was 

completed July 29, 2013 resulting in his acquittal. (Bentley Judgment BCSC, Vol. II pp. 7-66) 

 

37. The. Millington trial proceeded next before Ehrcke, J. concluding on February 20, 2015 

resulting in his conviction.  (Millington Judgment BCSC Vol. I, pp. 142-205) 

 

38. The Robinson trial proceeded third before Smith, J. concluding on March 20, 2015 

resulting in his conviction. (Robinson Judgment BCSC, Vol. II pp. 67-93) 

39. The Rundel trial proceeded last before Gropper, J. concluding on April 30, 2015 resulting 

in his acquittal.  (Rundel Judgment BCSC, Vol. II pp. 94-140)  
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40. The Millington trial began after the Reasons for Judgment in the Bentley trial had been 

pronounced. 

 

41. Millington gave evidence at his trial.  No other officer testified at their trial. 

 

PROCEEDINGS AT THE TRIALS OF BENTLEY AND MILLINGTON; A COMPARISON 

OF CONTRARY FINDINGS 

 

42. The following is an analysis of the decision of McEwan, J. in the Bentley trial compared 

to the decision of Ehrcke, J. in the Millington trial. This comparison is undertaken since the 

Bentley trial decision was the only decision that preceded the trial and decision of Ehrcke, J. in 

the Millington trial. 

 

43. At both the Bentley and Millington trials each Justice assessed the Crown’s alleged 

common errors (See para. 31 above) by reference to the Pritchard video.  Each Justice 

determined that only the reference that Mr. Dziekanski had to be “wrestled to the ground” (or in 

Bentley’s trial “had to be taken to the ground”) was an error in each of the officers’ statements.  

(the “one common error”) 

 

44. The Pritchard video clearly shows that Mr. Dziekanski fell to the ground on his own.  He 

was not touched by any of the officers before he  fell. 

 

 A. The “Collusion” Issue 

45. In the Bentley trial, averment 5 was that Bentley had lied when he said that Mr. 

Dziekanski had to be taken down by the officers.  Averment 6, the “collusion” averment, was 

that Bentley lied when he said he did not remember if he talked to his fellow officers about the 

events of that night.    

46. McEwan, J. decided that these two averments were integrally related to one another.  

(Para. 149)  (Bentley Judgment BCSC, p. 51)  He exonerated  Bentley with respect to both.  In 

finding him not to have lied with respect to the collusion averment, (that Bentley had colluded 
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with all the other officers to give false statements) McEwan, J. found that the one common error 

(“wrestled to the ground”)  was a “tenuous and unconvincing basis for an inference that there 

must have been collaboration.”  (Bentley Judgment, BCSC Para. 217) (Vol. II, p. 65)       

 

47. In the Millington trial, the averments that alleged Millington lied about Mr. Dziekanski 

having to be “wrestled to the ground” were averments 4 and 8.  The averment that alleged that 

Millington had lied about speaking with (colluding with) his other officers about the events was 

Averment 9.   

 

48. It is clear in the Millington decision that Ehrcke, J. also considered these two averments  

integrally related.  Ehrcke, J. found Millington guilty of having lied in relation to averment 4 and 

8 in his statements to IHIT and in his explanations at the Braidwood Inquiry.  Since the 

reference to “wrestled to the ground” or “taken to the ground” was contained in each of the other 

four officers initial statements to IHIT,  Ehrcke, J. concluded that this one common error 

amongst all the officers formed a legitimate basis for him to conclude that Millington and all the 

other officers had colluded together.  Accordingly he found Millington guilty of averment 9.   

 

49. These appear to be inconsistent and conflicting verdicts.  Since the Crown’s theory and 

argument in both trials was the same and the evidence led to prove these averments was the 

same, we can analyze the relevant findings.  

 

  The “Collusion” Issue/Motive and Opportunity   

50. Ehrcke, J. in the Millington trial found that there was both a motive and an opportunity 

for Millington to collude with his fellow officers.  He also found that since there was one 

common error; they all stated that Mr. Dziekanski had been wrestled or taken to the ground, he 

was satisfied that Millington had colluded with the other officers.  Dealing with the question of 

motive and opportunity, the trial judge accepts the Crown’s argument on motive at para. 187.  

He then confirms his decision on motive at para. 233.  (Millington Judgment BCSC Vol. I, p. 

197) 

 



 -11- 

51. Ehrcke, J’ accepted the Crown’s proposition as the basis for finding motive to lie.  

Millington had to justify his actions or face disciplinary or even criminal charges.  (paras. 187, 

190) (Millington Judgment BCSC Vol. I, pp. 183, 184)  This finding, however, was based on 

pure speculation.   

 

52. There is no evidence before him that any or all of the officers did anything wrong in 

dealing with Mr. Dziekanski.  More to the point, there is no evidence that any or all officers 

believed any of them had done anything wrong. 

 

53. In para. 40 of his Reasons for Judgment, Ehrcke, J. refers to the “Admission of Fact” in 

the trial which supports this.  (Millington Judgment BCSC, Vol. I,. p.  150) 

 

54. Ehrcke, J.’s basis for inferring a motive to lie is not anchored in proven facts.  It is not an 

inference that is reasonably and logically drawn from the fact or group of facts established by the 

evidence.  It is simply conjecture or speculation.  Such conjecture or speculation cannot form 

the basis of reasonable inferences.  Especially if those inferences are contrary to the interests of 

the accused.  (R. v. Morrissey 1995 22 O.R. (3d) 514 Ont. C.A., Doherty, J. at para. 52) 

 

55. Ironically when comparing Ehrcke, J.’s reasons on this issue with McEwan, J.’s reasons 

in the Bentley trial, the only rational conclusion explaining the inconsistent findings is that 

Ehrcke, J. was speculating and McEwan, J. did not.   

 

56. Dealing with opportunity Ehrcke, J. in the Millington trial was satisfied that there was at 

least a brief conversation with Millington and his fellow officers which represented an 

opportunity to conclude.   (Paras. 234-236)   In paragraph 235 Ehrcke, J. concludes that since 

there was a brief conversation between Millington and Rundel on an unrelated matter, he could 

conclude that there was an opportunity for all officers to then communicate with one another and 

collude even if took only a moment or two.  (Millington Judgment BCSC, Vol. I, pp. 197-198) 
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57. In the Bentley trial McEwan, J. conceded that there was certainly a conversation between 

Bentley and the others, but he was not prepared to find that that represented much of an 

opportunity to collude.  (Paras. 206-207, 217) (Bentley Judgment BCSC  Vol. II, pp. 63. 65) 

 

58. Ehrcke, J. in the Millington trial accepts a hypothetical conversation put forth by the 

Crown.  (para. 236) (Millington Judgment BCSC,  Vol. I, p. 198) 

 

59. However, the only common error in that hypothetical proposed by the Crown was “we 

had to wrestle him to the ground”.  All other statements in the hypothetical conversation were 

found not to be in error.  None of the police officers referred to Mr. Dziekanski as 

“superhuman”. 

 

60. Following the reasons of Ehrcke, J., this brief hypothetical conversation between all four 

officers would now be limited to “we had to wrestle him to the ground.  We didn’t do anything 

wrong.  We were justified in what we did.”  Clearly such a conversation did not occur.  

Relying upon this “hypothetical” does not support Ehrcke, J.’s  conclusions in this regard. 

 

61. It is clear that Ehrcke, J. in the Millington trial concludes that the one common error was 

a legitimate basis for concluding that Millington had collaborated with the other officers.  (Para. 

237 to 255) (Millington Judgment BCSC  Vol. I, pp. 198-201)   At para. 254, Ehrcke, J. finds 

that since there was motive and opportunity for collusion and since there was the one common 

error, he was satisfied that the only reasonable inference available on the evidence was that there 

was collusion.  (Millington Judgment BCSC Vol. I, p. 201) 

 

62. This existence of the one common error coupled with motive and opportunity to collude 

resulted in Ehrcke, J. in the Millington trial finding that collusion between Millington and all the 

other officers “is a reasonable inference, and indeed is the only rational inference available on all 

the evidence.”  (Para. 254) (Millington Judgment BCSC , Vol. I, p. 201) 
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63. This conclusion is contrary in every respect to the analysis of the same evidence in the 

Bentley trial.  Ehrcke, J.’s findings of fact and inferences drawn in the Millington trial are 

completely at odds with the findings of fact and the inferences drawn by McEwan, J. in the 

Bentley trial.  There does not appear to be any rational explanation for these contrary and 

conflicting findings of fact, inferences and conclusions. 

 

64. McEwan, J. in the Bentley trial determined no motive and weak evidence of opportunity. 

The one common error ... “is, however, a tenuous and unconvincing basis for an inference that 

there must have been collaboration, particularly given the weakness of the evidence of 

opportunity”.  (Para. 217) (Bentley Judgment BCSC, Vol. II, p. 65) 

 

65. These different and conflicting findings and conclusions cannot be resolved. 

 

 B.  The Pritchard Video/Approach to Interpreting It 

66. In the Bentley decision, McEwan, J. in assessing and interpreting what occurs in the 

Pritchard video, states emphatically that the Pritchard Video is ambiguous and must be 

approached with caution.  In some cases the civilian witnesses are in a better position to make 

observations than what is seen in the video.  (Paras. 112-114, 129, 209) (Bentley Judgment 

BCSC Vol. II, pp. 41, 47, 63) 

 

67. In the Millington decision, Ehrcke, J. considers the Pritchard video the most accurate, 

independent and unbiased evidence of what actually transpired.  (Paras. 109-112) (Millington 

Judgment BCSC Vol. I, p.  162)   Relying on R. v. Nikolovski [1996] S.C.R. 1197, Ehrcke, J. 

quotes from paragraph 28 of that decision emphasizing  

“It may indeed be a silent, trustworthy, unemotional, unbiased and accurate witness who 

has complete and instant recall of events.  It may provide such strong and convincing 

evidence that of itself it will demonstrate clearly either the innocence or guilt of the 

accused.” [Emphasis added by Ehrcke, J. ] 

68. The Pritchard video was the key evidence in each trial.  It was examined again and again 

with stop action and slow motion. Both at trial and in the Robinson Appeal by Willcock, J.  
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69. The two different and conflicting approaches taken by each Judge in the Bentley and 

Millington trials relating to this key evidence cannot be reconciled.   

 

 C.  Civilian Witnesses/Assessment of their Evidence  

70. In the Bentley decision, McEwan, J. clearly considered the civilian witness evidence  

important.  He reviews this evidence in paras. 37 to 47.  Thereafter he makes reference to this 

evidence and how he relies upon it to make findings throughout the rest of his Judgment.  

(Paras. 115, 118, 127, 128, 137, 147, 172, 173, 201, 204, 212-215, 217)   It is clear that 

McEwan, J.  considers this to be important evidence in his overall assessment of  all of the 

evidence including his interpretation of the Pritchard video.  The evidence of the civilian 

witnesses is extremely important in his findings, inferences drawn and conclusions.  (Bentley 

Judgment BCSC Vol. II, pp. 41-42, 44, 46, 47-48, 51, 57-58, 62, 63, 64-65) 

 

71. In the Millington decision, Ehrcke, J. reviews the civilian witness evidence in paras. 53 to 

69.  The civilian evidence is not mentioned again until para. 192 in which he states: 

“..., I put little weight on the fact that some of the other bystanders made some honest 

mistakes in their perceptions and recollection.”   

 

That evidence is not mentioned again throughout his Judgment.  (Millington Judgment BCSC 

Vol. I, pp. 152-155, 184) 

 

72. It is hard to reconcile how in one Judgment the civilian witnesses are so very important 

but in the other Judgment they are given very little weight.   

 

73. An examination of the Reasons for Judgment of Smith, J. in the Robinson trial and 

Gropper, J. in the Rundel trial show that they used the civilian witness evidence in assessing 

whether the mistakes by the police officers were similar mistakes made by the civilian witnesses.  

They also used the civilian witnesses to help in assessing what is shown and not shown on the 

Pritchard video.  Ehrcke, J. in the Millington trial gave “very little weight” to the civilian 
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witnesses’ statements.  It is impossible to reconcile Ehrcke, J.’s approach to the civilian witness 

statements with those of the judges in the other three trials. 

 

PROPOSED RESPONSE TO THE ISSUES RAISED BY THIS APPLICATION FOR 

LEAVE/TRIAL JUDGES 

74. It is argued that this Court should recommend and adopt the approach taken by Gropper J  

in her decision in R. v. Rundel.  Hers is the correct approach in dealing with related cases and 

apparently contrary findings.  She refers to the differences set out in the preceding Judgments 

and attempts to distinguish some of them.   

 

75. As she clearly states, her ultimate findings depend on her assessment of the evidence 

before her.  She goes on, however, to acknowledge that she has read the other decisions and 

correctly points out that she is not considering the evidence led therein.  (Emphasis added) 

(Paras. 2, 3, 4, 7 and 9.  (Rundel Judgment BCSC, Vol. II, pp. 95-96) 

 

76. She then proceeds with her assessment of the evidence in the trial before her.  She deals 

then with some of the averments unique to Rundel.   

 

77. She then goes on to consider averment 6 entitled by her: “AVERMENT 6 - COLLUSION 

OCTOBER 14, 2007". (Para. 111)  (Rundel Judgment, BCSC, Vol. II, p. 127) 

 

78. As found in all four trials, this averment is the foundation of the Crown’s case against 

each related accused.  The Crown’s position in the Rundel trial was exactly the same as in all 

other trials.  (Para. 117-119, 133) (Rundel Judgment Vol. II.  pp. 129-130, 133-134) 

 

79. She begins her Analysis of the issues by referring to the prior Judgments in the related 

cases.  (Paras. 124-131, 134, 142-148) (Rundel Judgment, BCSC Vol. II, pp. 132-133, 134, 

135-136)  In doing so, she points out findings with which she agrees and those with which she 

does not.  By doing so she is showing that she is considering the reasoning in each case.   
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80. Although Gropper, J. sets out findings from the previous trials that appeared to be 

contrary to hers, those of Ehrcke, J. and Smith, J., it is clear from her Judgment which findings 

she agrees with and adopts, and which of those findings appear to be contrary.  Although she 

sets out these contrary findings, she does not appear to make much attempt to explain them in 

light of her different findings and conclusions.   

 

81. This is a clear indication that many of the conflicts between these cases cannot be 

reconciled.   

 

82. In relation to Rundel’s statements in the IHIT interviews pertaining to the officers 

“wrestling Mr. Dziekanski to the ground” she finds that those statements “...could have simply 

been wrong...”  She concludes that this simple common error amongst all officers cannot be 

relied on as the sole striking similar error proving collusion.  (Para. 149)(Rundel Judgment, 

BCSC Vol. II, p. 136) 

 

83. Ehrcke, J. in the Millington trial unfortunately did not take this approach.  Even though 

he was making clearly different and contrary findings to those made of McEwan, J. in the 

Bentley trial, he does not refer to the differences or make any attempt to explain them. 

 

84. Ehrcke, J. in the Millington trial, is the only trial judge of the 4 that on the basis of one 

single error (wrestled to the ground) found Millington had colluded with all other officers.   The 

other three judges dealing with the same issue in their related cases did not do so.  In both the 

Rundel and Bentley trials, Gropper, J. and McEwan, J. specifically stated they would not do so. 

 

85. Such a conclusion by Ehrcke, J., without distinguishing the contrary findings in the 

Bentley trial, leaves what is clearly a contrary and inconsistent decision unexplained.  This 

clearly brings the administration of justice into disrepute.   
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86. The difficulties associated with Ehrcke, J.’s approach in the Millington trial are 

exacerbated and become even more pronounced when Ehrcke, J.’s decision is compared to the 

findings made in the other three related cases. 

 

PROPOSED RESPONSE TO THE ISSUES RAISED BY THIS APPLICATION FOR 

LEAVE/COURT OF APPEAL 

87. Smith, J. in the Robinson trial found collusion based on two common errors.  Those 

were that Robinson had lied about Mr. Dziekanski “swinging the stapler” and he lied about the 

officers having to wrestle Mr. Dziekanski to the ground.   

 

88. Willcock, J., in dissent, in the Court of Appeal in Robinson, reviewed the findings of the 

other trial judges in the related cases.  Specifically with respect to their findings in the 

interpretation of the Pritchard video.  (See for example para. 209 McEwan, J. Bentley Judgment  

(Vol. II, p. 63-64) In doing so, Willcock, J. concluded Smith, J. was wrong in his interpretation 

of the Pritchard video.  In other words, Robinson had not lied on the “stapler” averment.  

(Paras. 65, 69, 72, 74-77) (Robinson Judgment BCCA, Vol. II, pp. 164, 166, 167-168) 

 

89. Willcock, J. in his dissent in the Robinson appeal demonstrated the importance of a trial 

judge’s attempts at distinguishing his decisions and findings from those of another judge in 

another related case.  Smith, J. in the Robinson trial attempted to distinguish a basis for which 

he could find collusion in the Robinson case with all four officers when McEwan, J. in the 

Bentley trial did not find collusion. (Paras. 84-86)(Robinson Judgment BCSC Vol. II pp. 

170-171) 

 

90. Because of Smith, J.’s attempts to do so, Willcock, J.’s in the Court of Appeal was able to 

assess whether the basis for distinction was reasonable.  Willcock, J. concluded that Smith, J.’s 

attempts to distinguish his decision from that of McEwan, J. in the Bentley trial were 

unconvincing.  (Para. 73) (Robinson Judgment BCCA, Vol. II, p.  167) 

 

91. Willcock, J. went on to conclude, based on further analysis of the other Judgments  
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specifically those in the Bentley and Rundel trials, that it would be unsafe to assume that Smith, 

J. would have reach the same decision on the “collusion” issue on the basis of only one common 

error.  (Para. 90) (Robinson Judgment BCCA Vol. II, p. 171-172) 

 

92. Millington is the only officer found to have been lying and therefore of colluding on the 

basis of the one common error.  He is consequently found guilty of perjury because of the one 

common error in his and the other officers’ statements to IHIT. 

 

93. Willcock, J.’s approach in the Court of Appeal decision in the Robinson appeal should be 

endorsed by this Court.   

 

94. The approach to appeals in cases of this kind undertaken by Willock, J.; comparing 

findings made in related cases to the case at bar, is the only sensible approach in the 

circumstances presented in these related cases.  In doing so, the Court of Appeal is to assess the 

differences in the various cases and determine whether those differences are significant enough 

to support what appear to be contrary and conflicting decisions. 

 

95. Further, Willcock, J.’s approach allows the Court of Appeal to assess whether key 

findings and inferences drawn by trial judges are reasonable in the circumstances based on an 

assessment of same findings and inferences made by trial judges in the related cases. 

 

96. By following this procedure the Court of Appeal would ensure that the decisions are not 

inconsistent with one another or at least the inconsistencies can be explained.  The final result is 

that apparent contrary decisions can then be explained; or, if they cannot be reconciled, set aside.  

The administration of justice is not then brought into disrepute.   

 

CONCLUSION/RESULT REQUIRE 

97. As stated above: Millington is the only officer of the four found to have lied, colluded and 

consequently guilty of perjury because of the one common error in his statements to IHIT. 
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98. Each Judge in the related cases refused to or did not find collusion and therefore guilt 

based on only the one common error. 

 McEwan, J., Bentley, para. 217, (Vol. II, p. 65) 

 Gropper, J. Rundel, para. 149 (Vol. II, p. 136) 

 Willcock, J.  Robinson, Analysis of Smith, J.’s decision, BCCA, paras. 80,81) (Vol. II,  

 pp. 169-170) 

 

Willcock, J. in his dissent in the Court of Appeal was not confident that Smith, J. would have 

concluded there had been collusion between the officers if he had found only one demonstrably 

false assertion.  Willcock, J. goes on to state: “The fact that one common error is not 

determinative of the question is illustrated by the acquittals of Csts. Bentley and Rundel.” (Para. 

90)  (Robinson Judgment, BCCA Vol. II, p. 171-172) 

 

99. From the above, it is quite clear that Millington’s conviction based on the “one common 

error) is unreasonable and unfair.  To allow it to stand brings the administration of justice into 

disrepute. 

 

100. Leave to Appeal should be granted. 

 

PART IV COSTS SUBMISSIONS 

 NOT APPLICABLE 

 

PART V: ORDER REQUESTED 

101. Leave to Appeal be granted.   

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

 

Dated March 12, 2017                                                                      

       Glen Orris, Q.C. 

       Counsel for the Applicant, 

       Kwesi Millington 
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