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Court File No. 37235 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL OF BRITISH COLUMBIA) 

BETWEEN: 

KWESI MILLINGTON 

APPLICANT 
(Appellant) 

- and — 

HER MAJESTY THE QUEEN 

RESPONDENT 
(Respondent) 

REPLY TO RESPONDENT'S RESPONSE TO 
APPLICATION FOR LEAVE TO APPEAL 

1. The Respondent basis his argument herein on the proposition that a verdict in one case 

cannot be based on evidence, findings or a verdict from other proceedings. (See para. 12 

of the Respondent's Response) 

2. This Leave Application, however, does not deal with that issue. This Leave Application 

seeks guidance in relation to what the Court of Appeal can rely upon in determining 

whether there has been a misapprehension of the evidence or the verdict is otherwise 

unreasonable under s. 686(1)(a)(i) of the Code. 

3. This Leave Application also seeks guidance in relation to whether the Court of Appeal 

can look at findings and the rationale for those findings in other related cases in 

determining whether on any ground there is a miscarriage of justice under s. 686(1)(a)(if) 
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of the Code. This Leave Application seeks to answer that question in the affirmative. In 

the interests of justice, the Court of Appeal should not be limited when undertaking an 

assessment on this essential issue. 

4. An assessment of a verdict under s. 686(1)(a)(i) and s. 686(1)(a)(iii) are two distinct 

inquiries. In R. v. Lohrer [2004] 3 SCR 732 where Binnie, J., speaking for the Court, 

after quoting Doherty, J.A.'s comments in R. v. Morrissey (supra) goes on to state in para. 

1: 

"We agree with these observations. Where a miscarriage of justice within the meaning of 
s. 686(1)(a)(iii) of the Criminal Code has been demonstrated an accused Appellant is not 
bound to show in addition that the verdict cannot "be supported by the evidence" within 
the meaning of s. 686(1)(a)(i). 

5. In this case, the trial judge found, based on one common error in each of the four officers 

initial statements to IHIT, that the only rational conclusion was that the officers met 

together, talked together and colluded together. (See. para. 254 et seq. of the trial judge's 

Reasons for Judgment, Vol. I, p. 202) As pointed out in the main argument herein, three 

other judges who assessed the same or substantially the same evidence on the same issue 

refused to or would not conclude that the one common error was sufficient upon which to 

base a finding of collusion leading to a finding of guilt. 

6. In paragraph 25 of the Respondent's Response, the Respondent concedes that a trial judge 

has the discretion to consider other cases with similar facts and legal issues in assessing 

the evidence concerning issues in his or her own case. This Leave Application deals 

with this question: If the trial judge fails to so consider those other related cases and 

makes findings that are inconsistent with the findings made in those other cases, is the 

Court of Appeal entitled to examine those other cases in order to assess whether the 

findings in the case before it were unreasonable or a miscarriage of justice? 
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7. Clearly these issues are of national significance. 

8. At paragraph 21 of the Respondent's Response, the Respondent sets out what it 

considers to be the "differences" among the four cases of concern herein. When 

analyzed, these differences are of no material significance to the issue the Court of 

Appeal needed to decide. Likewise, these "differences" should not concern this Court. 

9. The Applicant submits in this case that the finding of the trial judge that there was 

"collusion" among the four officers to lie is the basis upon which the trial judge found the 

Applicant guilty. The Applicant says that the rationale for this finding when examined is 

illogical or irrational. Therefore, the verdict based upon it is unreasonable. This appears 

to be a Beaudry type issue. (R. v. Beaudry [2007] 1 SCR 190) 

10. In Beaudry, the concern was whether it can be seen from the Reasons for Judgment of the 

trial judge that his or her conclusions - that is to say his or her verdict - was reached 

illogically or irrationally. As stated by Justice Charron in R. v. Sinclair [2011] 3 SCR 3, 

para. 77: 

"Beaudry is concerned with "fundamental flaws in the reasoning process that led to [the 
trial judge's verdict]." (As adopted by Justice Fish in para. 15 of his decision in Sinclair) 

11. If the error herein by the trial judge is a Beaudry type error then this Leave Application 

deals with whether in considering if the rationale for the finding is illogical or irrational 

and the verdict therefore unreasonable, can the Court of Appeal consider the reasoning 

process used by other judges in other related proceedings in which the evidence and 

issues were the same or substantial the same? 

12. In Sinclair (supra), Fish, J. at para. 16, points out the two errors that were evident in 

Beaudry. This Leave Application identifies what may be another Beaudry type error. 
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Such an error occurs when the trial judge finds that the only rational inference is one 

adverse to the accused when in other related cases with the same or substantially the same 

evidence trial judges reached other rational inferences inconsistent with an adverse 

finding. 

13. In this regard, this Leave Application adopts and seeks to elaborate on Justice Charron's 

reasons in Sinclair (supra) beginning at para. 72. Therein, Justice Charron says that the 

focus remains on the "conclusions reached at trial". In para. 77 of her reasons, Justice 

Charron, after quoting Doherty, J. A in Morrissey (1995) 97 C.C.C. (3d) 193, states: 

"I agree that a verdict can be unreasonable even if it can be supported by the evidence. 
As I noted in Beaudry, the case of inconsistent verdicts is one obvious example. (case 
cited)." 

14. This Leave Application focuses on the reasons of Justice Charron in Sinclair at paragraph 

84. When proceeding to stage (b) as set out in paragraph 84, the Court of Appeal should 

be entitled to examine the reasoning process of other judges dealing with the same issue 

in related cases dealing with the same or substantially the same evidence. This is 

specially so where there are conflicting or inconsistent findings or verdicts in those 

related cases. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated Apri 0, 2017 
Glen Orris, Q.C. 
Counsel for the Applicant, 
Kwesi Millington 
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