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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The modern civil law of contracts recognizes that not all contracts are antagonistic, one-off 

transactions. Different contracts come with different duties.1 Parties who engage in long-term, 

interdependent, collaborative contracts akin to partnerships or joint ventures owe each other 

heightened duties of good faith and cooperation that require them to adapt when necessary to 

maintain the contract’s relevance for both parties.2 They cannot simply invoke the letter of the 

contract to justify a result the parties did not foresee or intend.3 

2. There can be no doubt that these parties have a duty to cooperate. In 1969, when the 

Contract was signed,4 Hydro-Québec called the relationship “l’une des formes de collaboration 

les plus ouvertes et les plus utiles qui soient entre le secteur privé et le secteur public.”5 In 2016, 

the Québec Superior Court, in a separate case, called the project a joint venture (“aventure 

commune”) between partners.6 Hydro-Québec is a 34.2% shareholder of CFLCo.  Repeatedly over 

the years, Hydro-Québec has referred to CFLCo as its partner.7 

3. There can also be no doubt that when Hydro-Québec and Churchill Falls (Labrador) 

Corporation (“CFLCo”) joined forces to develop one of Newfoundland and Labrador’s greatest 

resources to meet Québec’s doubling electricity needs, they did not foresee or intend the situation 

they find themselves in today.  

4. When the parties entered into their 65-year venture, they were operating in a different 

paradigm. Energy was a public good with no real market value; exports were simply a means of 

                                            
1  Art. 1434 CCQ. 
2  Provigo Distribution Inc. v. Supermarché A.R.G. inc., 1997 CanLII 10209 (QC CA) 

(“Provigo”), paras. 49-50, 60; Dunkin’ Brands Canada Ltd. v. Bertico Inc. et al., 2015 QCCA 
624 (leave to appeal to SCC refused: [2015] S.C.C.A. No. 230] (“Dunkin’ Brands”), 
paras. 59-65. 

3  Houle v. Canadian National Bank, [1990] 3 S.C.R. 122 (“Houle”), pp. 154, 175-176. 
4  Exhibit P-1, Power Contract, May, 12, 1969, and Renewal Contract (Schedule III to the 

Power Contract) (together the “Contract”), Appellant’s Schedules (“A.S.”), vol. 2, pp. 461 

and ff.  
5  Exhibit D-24.2.06/6, A.S., vol. 19, p. 7067. 
6  Hydro-Québec v. Churchill Falls (Labrador) Corporation Ltd., 2016 QCCS 3746, para. 903 

(in appeal). 
7  See note 59, infra. 

https://www.canlii.org/en/qc/qcca/doc/1997/1997canlii10209/1997canlii10209.html
https://www.canlii.org/en/qc/qcca/doc/2015/2015qcca624/2015qcca624.html?autocompleteStr=Dunkin%E2%80%99%20Brands%20Canada%20Ltd.%20c.%20Bertico%20&autocompletePos=2
https://www.canlii.org/en/qc/qcca/doc/2015/2015qcca624/2015qcca624.html?autocompleteStr=Dunkin%E2%80%99%20Brands%20Canada%20Ltd.%20c.%20Bertico%20&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii58/1990canlii58.html?autocompleteStr=Houle%20v.%20Canadian%20National%20Bank%2C%20%5b1990%5d%203%20S.C.R.%20122&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2016/2016qccs3746/2016qccs3746.html?autocompleteStr=Hydro-Qu%C3%A9bec%20c.%20Churchill%20Falls%20%28Labrador%29%20Corporation%20Ltd.%2C%202016%20QCCS%203746%20&autocompletePos=1
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disposing of surpluses and required legislative authorization, and there was no way for CFLCo to 

access whatever markets existed beyond Québec.8 

5. Hydro-Québec was a public service provider, operating for “giving service without profit”9, 

and was required by law to sell to electricity to Québec consumers “at the lowest price consistent 

with sound financial management”. It insisted that CFLCo, then a privately-held company, be 

restricted to the rate of return of a public utility company.10 

6. This is the market and regulatory paradigm that dictated the project’s financing, which in 

turn dictated the Contract’s terms, and within which the parties contemplated and allocated the 

foreseeable risks and benefits of the venture.   

7. Everything has changed. The entire paradigm has shifted. Of course the parties foresaw 

some price fluctuation within the cost-based paradigm. But price fluctuation is not what occurred. 

The very nature of the markets was upended. Energy has become a supply and demand market 

commodity, with competitive and lucrative open-access export markets. In short, energy acquired 

a windfall value that was both quantitatively and qualitatively beyond what the parties could have 

reasonably contemplated or meaningfully allocated. 

8. In this new paradigm, Hydro-Québec’s mandate was changed and its nature transformed: 

it became a profit-center generating billions of dollars selling power to its own Québec consumers, 

and billions more exporting to previously non-existent spot markets at 20, 30, even 40 times the 

Contract price.11 This was not just unforeseeable; it was inconceivable within the 1960s cost-based 

market paradigm and incompatible with Hydro-Québec’s mandate. Today, it would be impossible 

for it to maintain such profits without the power from Churchill Falls. 12 

9. Well almost everything changed. CFLCo, the other partner in this great collaboration, is still 

stuck in 1969 in terms of the fixed, declining price, though it is fully in the present in terms of its 

costs. In fact, the parties’ assumptions turned out to be so wrong, that while the modern Hydro-

Québec was reaping its new-found windfall, CFLCo was headed for near certain bankruptcy by the 

                                            
8  See paras. 24-26, infra. 
9  See note 23, infra. 
10  See para. 27, infra. 
11  On how to calculate average prices: Testimony of C. Lapuerta, Nov. 13, 2013, pp. 131 and 

ff., A.S., vol. 64, pp. 25512 and ff.; Exhibit D-151.27/95, A.S., vol. 29, p. 11484; Exhibit 
D-151.32/97, A.S., vol. 31, p. 12090; Exhibit D-151.37/98, A.S., vol. 32, p. 12705; Exhibit 
D-308/101, A.S., vol. 48, p. 19271. 

12  See note 95, infra. 
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late-1990s or 2000s because the Contract revenues would not be sufficient to cover the venture’s 

operating costs.13 Though the bankruptcy was averted, CFLCo remains in the 1960s paradigm.14   

10. In these circumstances, CFLCo submits that the parties have a duty to renegotiate so that 

both partners can participate in the new paradigm. Invoking the fixed, declining price concluded 

under the old paradigm, Hydro-Québec insists that “a contract is a contract” and that it is entitled 

to reap the windfall for itself. 

11. The Court of Appeal held that because the parties foresaw price fluctuation, and allocated 

the risk to Hydro-Québec, the increase in value was Hydro-Québec’s just reward (QCCA, paras. 91, 

99). It also held that the duty to cooperate went no further than not inducing the other party into error 

or impeding the other party in the performance of its obligations (QCCA, para. 140).  

12. The Court of Appeal finally put to rest the refrain propounded by Hydro-Québec that the 

absence of a specific provision on imprévision in the Civil Code meant that there could never be a 

duty to adapt to changed circumstances based on good faith and abuse of rights (QCCA, para. 127). 

But it held that such a duty could only arise where one party is on the verge of financial ruin and 

the concession sought by the other party is “objectively reasonable and non-prejudicial” (QCCA, 

para. 155). Because CFLCo’s claim did not fit this description – it is unlikely any claim could – 

its appeal was dismissed. 

13. The Court of Appeal erred in two crucial respects.   

14. First, it applied a flawed standard of foreseeability that renders the concept essentially 

meaningless. Foreseeability is a crucial legal concept that runs through much of private law and is 

particularly relevant in contract: parties cannot meaningfully intend or allocate what they cannot 

foresee. Everywhere it arises, foreseeability is a matter of kind and of degree, based on an element 

of probability and not mere possibility. The unforeseeability in this case was not about a change 

in price, but a change in paradigm and its impact on the risks, benefits and very object of the 

venture. By applying the wrong standard, the Court of Appeal committed an error of law that 

permeates its factual analysis.  

15. Second, the Court of Appeal erred in its legal characterization of the Contract. Without any 

analysis of the proper criteria, the Court of Appeal held that the Contract had no “relational 

component” that would justify heightened duties of collaboration because the parties were 

                                            
13  See note 72, infra. 
14  See para. 68, infra. 
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sophisticated, the negotiations lengthy, and the contract complex (QCCA, para. 140). None of 

these factors are determinative of a relational contract: joint ventures and partnerships are often 

entered into by the most sophisticated parties and the Court of Appeal’s antiquated, antagonistic 

view of contract artificially cut the duty to cooperate off at the pass. 

16. This error is fundamental: in a line of foundational cases (Provigo, Dunkin’ Brands), 

Québec civil law recognizes that, pursuant to Art. 1434 CCQ, long-term, interdependent, 

collaborative contracts contain implicit good faith duties of loyalty and collaboration that require 

parties to adjust and adapt over the long life of the contract to maintain the contract’s relevance 

for both parties. The judgment below did not even refer to these cases.  

17. Instead, the Court of Appeal sought to develop a checklist of precise categories of good 

faith, and dismissed CFLCo’ claim because it did not fit any of the boxes.  With respect, this is not 

how the civil law – particularly good faith – works. Civil codes do not offer statute-like precision.  

As the Minister’s Comments to the “new” Civil Code explained: “Il faut voir ces règles comme 

les pores par lesquels le code peut respirer, se vivifier et s’adapter par l’interprétation qui lui sera 

donnée suivant l’évolution de notre société.”15  

18. Every tool this Court needs in order to decide this case can be found in the most basic 

principles of Québec civil law: foreseeability, the intentions of the parties, good faith and the 

implicit duty to cooperate. Properly applied, they all lead to a duty to renegotiate in the 

circumstances of this case. 

B. Facts 

i. Background 

19. Churchill Falls was meant to be a success story for both parties. 

                                            
15  Québec (Province), Commentaires du ministre de la Justice, le Code civil du Québec: un 

mouvement de société, p. VII, (Tab 42); See also Cie. Immobilière Viger v. L. Giguère inc., 
[1977] 2 S.C.R. 67, (“Viger”), pp. 75-76; General Motors of Canada v. Kravitz, [1979] 
1 S.C.R. 790, p. 813; Aetna Casualty and Surety Company v. Groupe Estrie, mutuelle 
d'assurance contre l'incendie, [1990] R.J.Q. 1792 (C.A.), “L’interprétation « statutaire » 
l’ossifierait”, p. 19; Doré v. Verdun (Ville), [1997] 2 S.C.R. 862, para. 15; Mignault, P.B., 
“Le Code civil de la Province de Québec et son interprétation” (1935) 1 U. of T.L.J. 105, 
pp. 109-110 (Tab 37); Office de Révision du Code Civil, Rapport sur le Code civil du 
Québec, vol. 1 (Québec: Éditeur officiel du Québec, 1977) pp. XXVIII, and XXXVII 
(Tab 39); Brierley, J.E.C., “Quebec's Common Laws: how many are there?” in Mélanges 
Louis-Philippe Pigeon (Montréal: Wilson & Lafleur, 1989) 109, p. 116 (Tab 8); Dalphond, 
P.J., “La doctrine a-t-elle un avenir au Québec?” (2008) 53 McGill L.J. 517, p. 527 (Tab 11). 

https://www.canlii.org/en/ca/scc/doc/1976/1976canlii4/1976canlii4.html?autocompleteStr=Cie.%20Immobili%C3%A8re%20Viger%20v.%20L.%20Gigu%C3%A8re%20inc.%2C%20%5b1977%5d%202%20S.C.R.%2067&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1979/1979canlii22/1979canlii22.html?autocompleteStr=General%20Motors%20of%20Canada%20v.%20Kravitz%2C%20%5b1979%5d%201%20S.C.R.%20790&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1979/1979canlii22/1979canlii22.html?autocompleteStr=General%20Motors%20of%20Canada%20v.%20Kravitz%2C%20%5b1979%5d%201%20S.C.R.%20790&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/1990/1990canlii3058/1990canlii3058.html?autocompleteStr=Aetna%20Casualty%20and%20Surety%20Company%20c.%20Groupe%20Estrie%2C%20mutuelle%20d%27assurance%20contre%20l%27incendie%2C%201990%20CanLII%203058%20%28QC%20CA%29&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii315/1997canlii315.html?autocompleteStr=Dor%C3%A9%20v.%20Verdun%20%28Ville%29%2C%20%5b1997%5d%202%20S.C.R.%20862&autocompletePos=1
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20. Located on the remote upper Churchill River in Labrador, the falls are one of the largest 

sources of hydroelectric power in the world. A renewable energy source that requires no fuel, 

hydroelectricity is essentially electricity produced by the power of falling water. Hydroelectric 

power stations work when flowing water runs through a turbine, which spins the rotor of an 

electricity generator and creates a magnetic field that induces an electric current. The current is 

transmitted along high-voltage transmission lines and then through a complex distribution 

network, eventually reaching the consumer. 

21. The Churchill Falls site is unique. First, the falls themselves are a formidable force of nature 

owing to the river’s natural drop of over 300 meters (1000 feet) in less than 32 km. Second, the 

Churchill River’s reservoir (the “Smallwood Reservoir”) is one of the largest in the world, with 

an area of 5698 km2 (2,200 mi2). The sheer size of the reservoir means that massive amounts of 

water can be stored when consumption is low, and released when consumption is high, allowing 

greater control over the flow of electricity and increased ability to mitigate the risk of shortages.16 

22. The underground power station is a feat of engineering. Carved out of solid granite, it is as 

tall as a 15-story building and as long as three Canadian football fields. Every year it produces 

over 34 billion kilowatt hours of energy, which, at the time it was built, was enough electricity to 

power three cities the size of Montreal.17 Still today, it is one of the largest underground power 

plants in the world,18 and the fifth largest in terms of annual production, generating more than five 

times as much power as the Hoover Dam.19  

ii. The 1960s Market, Regulatory and Contractual Paradigms 

23. When Churchill Falls came to life in the 1960s, it was a completely different world. 

24. First, while hard to imagine in today’s lucrative supply-and-demand energy markets, in the 

1960s, energy had no real market value. Its very nature as a product was fundamentally different. 

Public utility companies supplied energy as a public service, with the price determined on the basis 

of how much it cost to produce, and an additional, regulated modest rate of return. Energy had 

                                            
16  Exhibit P-42, pp. 4 and 13, A.S., vol. 14, pp. 5423 and 5432; Exhibit D-24/9, /21-22, 

A.S., vol. 17, pp. 6569, 6589-6590. 
17  QCSC, para. 24; Exhibit P-41.1, p. 3, A.S., vol. 14, p. 5410. 
18  Exhibit P-42, p. 2, A.S., vol. 14, p. 5421. 
19  E. Martin, testimony, Sept. 9, 2013, pp. 117-118, A.S., vol. 54, pp. 21371-21372; p. 135, 

A.S., vol. 54 p. 21389. 
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“value” as a public good, but it was by no means a commodity or a product sold in a speculative 

commercial market with the potential for huge upsides.20 

25. Second, unlike in today’s world where there are not only lucrative and competitive 

electricity markets, but mandated open transmission access to multiple U.S. markets, at the time, 

CFLCo had really only one potential buyer: Hydro-Québec. Back then, CFLCo did not have access 

to U.S. markets, and Québec’s Resources Minister and future Premier, Mr. René Lévesque, stated 

in no uncertain terms that Québec would never allow CFLCo to construct its own transmission 

lines across Québec territory.21 

26. Third, CFLCo’s sole potential customer, Hydro-Québec, was an electric commission 

statutorily bound to “supply power to the municipalities, industrial or commercial undertakings 

and citizens of Québec at the lowest rate consistent with sound financial administration”.22 In the 

words of its General Director at the time, Mr. Boyd, Hydro-Québec operated “for giving a service 

without profit”,23 and it did not even have a mechanism to pay dividends. It also could not export 

power out of the province unless specifically authorized to do so by legislation.24 In addition, the 

interconnections amongst utilities, which are essential to export, were extremely limited.25 

27. In this paradigm, even though CFLCo was a private corporation and not subject to 

regulation as a utility, Hydro-Québec insisted that CFLCo be held to the rate of return of a 

regulated public utility.26 

                                            
20  Exhibit P-40A, Dalton Report, pp. 6-9, A.S., vol. 14, pp. 5376-5379. Mr. Lapuerta does not 

challenge Mr. Dalton’s description of the industry history: Exhibit D-270/76, Lapuerta 
Report, A.S., vol. 39, p. 15633.  

21  Exhibit P-1.1, p. 3 of 3, A.S., vol. 2, p. 523. See also: Exhibit P-1.2, p. 1 of 2, A.S., vol. 2, 
p. 524; Exhibit P-1.3, Jun. 1964, p. 4 of 6, A.S., vol. 2, p. 529.  

22  Exhibit P-6, A.S. vol. 3, p. 1026. 
23  Exhibit D-206/158, A.S. vol. 35, p. 13966: “Well, we don't operate on the same basis as a 

private utility. We don't operate for a profit. We operate for giving service without a profit. 
If we do make a profit it is so much the better.” 

24  Exhibit D-122, A.S., vol. 24, pp. 9129-9132. Exhibit P-40A, Dalton Report, p. 9, 
A.S., vol. 14, p. 5379. Mr. Lapuerta does not challenge Mr. Dalton’s description of the 
industry history: see note 20, supra. 

25  Exhibit P-40A, Dalton Report, pp. 6-7, A.S., vol. 14, pp. 5376-5377. Mr. Lapuerta does not 
challenge Mr. Dalton’s description of the industry history: see note 20, supra. 

26  Exhibit P-1.6, para. 22, A.S., vol. 2, p. 647; Exhibit D-205/70, A.S., vol. 35, p. 13684; 
Exhibit D-15, A.S., vol. 17, pp. 6434-6451, particularly at p. 6439.  
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28. In this context, long-term, fixed price contracts were standard in the industry,27 particularly 

when they involved constructing the power generation facility. Even back then, though, 40-year 

contracts were rare.28 

iii. Both Parties Needed Churchill Falls 

29. The parties’ plan to develop Churchill Falls was in fact, if not in name, a joint venture. 

30. Hydro-Québec – already a 15.8% shareholder of CFLCo as of 196429 and well aware of 

Churchill Falls’ potential – was facing a major potential power shortage, with demand expected to 

double within the next 10 years.30 With rose-coloured hindsight, Hydro-Québec maintained in the 

courts below that it was free to “make or buy” – i.e. to simply choose between Churchill Falls and 

projects within Québec; that, despite its problems, as Mr. Maillé put it, “fusil aux tempes”31 Hydro-

Québec could have made its own way. The documentary evidence from officials who were there 

at the time, however, which the courts below did not address, unequivocally proves otherwise.32 

31. While Hydro-Québec had successfully developed portions of the Manic-Outardes complex, 

it was evident that the additional power that could be generated from building Manic 3 and 

Outardes 2 would not be sufficient to address the looming shortage. Although other projects, in 

particular James Bay,33 were in the early planning stages, Hydro-Québec’s highest-level officials 

                                            
27  Exhibit P-40A, Dalton Report, pp. 6, 8-9, A.S., vol. 14, pp. 5376, 5378-5379. Mr. Lapuerta 

does not challenge Mr. Dalton’s description of the industry history: see note 20, supra. 
28  J. Dalton, testimony, Sept. 30, 2013, p. 96, A.S., vol. 57, p. 22791. 
29  Demonstrative Exhibit HQ-A, A.S., vol. 52, pp. 20613-20617. See also QCSC, para. 18. 
30  J. Bourbeau, Hydro-Québec (“HQ”) Director of Planning wrote to Mr. Lessard, then HQ 

President, on Jun. 16, 1966: “La demande du réseau double tous les dix ans. En effet, alors 
que nous prévoyons une demande de 8027 MW à la pointe de 1966, celle-ci atteindra 
15,863MW en 1976. [...] L'Hydro-Québec ne pourrait, dès 1972, pourvoir aux besoins 
énergétiques de son réseau à moins d'approuver à brève échéance la construction de 
nouveaux aménagements.” Exhibit D-164/1, A.S., vol. 33, p. 12820.  

31  E. Maillé, testimony, Oct. 31, 2013, pp. 86-89, A.S., vol. 62, 24457-24460. 
32  The Court of Appeal acknowledged that Hydro-Québec needed Churchill Falls, but “pas à 

n’importe quelles conditions” (QCCA, para. 97), referring to the 1961, 1964 and 1968 

negotiations, but not the 1966 negotiations which lead to the Letter of Intent. The Trial Judge 

held that CFLCo, knowing Hydro-Québec was facing a potential shortage, should have 

“allowed the waters […] to continue to flow unharnessed ultimately to the sea” until it got a 

better deal (QCCS, paras. 480-481). 

33  In June 1966, Mr. Bourbeau wrote: “À ce moment-ci, il nous est impossible d’assurer la 
Commission d’une mise en service des premiers groupes sur la baie James en 1974”: Exhibit 
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at the time confirmed that it was unable to finance them, and that no project with sufficient capacity 

would have been ready in time.34 As Mr. Lemieux, Hydro-Québec’s Directeur général-Finance et 

comptabilité explained: 

Le programme de construction pour répondre à la demande d’énergie si on n’a pas 
l’énergie provenant des Chutes Churchill nécessitera la vente de $400 millions 
d’obligations en 1972 et de $520 millions en 1973. 

Actuellement nous avons de la difficulté à effectuer des emprunts de $250 millions 
pour l’Hydro en 1966. On n’aurait donc aucune autre solution que de diminuer 
substantiellement nos installations de centrales, ce qui occasionnerait un 
ralentissement sensible dans l’accroissement industriel du Québec et nécessiterait le 
rationnement de l’électricité pour la population.35 [Emphasis added] 

32. General Director Boyd agreed.36 In September 1966, Mr. Boyd described Churchill Falls 

as “la planche de salut qui nous permettra de traverser avec succès cette période très difficile dans 

la croissance de l'Hydro-Québec.”37 

33. This is not because of any “funnel effect” or because Hydro-Québec did not diligently 

pursue other options. In October 1966, Benoit Baribeau, Directeur général - génie, reported to 

General Director Boyd: “Vous me demandiez si la possibilité d’obtenir l’énergie des chutes 

Churchill nous avait incités à ralentir nos efforts pour étudier de nouvelles sources d’énergie. Je 

dois répondre dans la négative.”38 

34. Hydro-Québec was depending on Churchill Falls to fulfill roughly 50% of its power 

needs.39 In addition, the high power capacity of Churchill Falls provided a perfect complement to 

                                            
D-164/5-6, A.S., vol. 33, p. 12824-12825. See also: Exhibit D-165/3-5, A.S., vol. 33, 
pp. 12831-12833; Exhibit P-36, A.S., vol. 5, pp. 1791-1794; C. Dubé, testimony, Nov. 6, 
2013, pp. 79-80, A.S., vol. 63, pp. 25014-25015. 

34  Exhibit D-164/1, A.S., vol. 33, p. 12820; E. Maillé, testimony, Oct. 31, 2013, pp. 59-60, 
A.S., vol. 62, pp. 24430-24431. General Director Boyd insisted: “Les autres alternatives 
mentionnées dans son memo ci-joint ne suffiraient pas à combler le déficit”: Exhibit 
D-165/11, A.S., vol. 33, pp. 12839. See also: Exhibit P-16, A.S., vol. 4, pp. 1399-1401. 

35  Exhibit D-165/15, A.S., vol. 33, p. 12843. 
36  Exhibit D-165/11, A.S., vol. 33, p. 12839: “Pour rencontrer nos obligations financières, il 

nous faudrait emprunter $400,000,000 en 1972 et $520,000,000 en 1973 si nous n'avons pas 
l'énergie des Chutes Churchill. Ceci est impensable, d’après l'opinion de notre Directeur 
général-Finance et comptabilité, monsieur E.A. Lemieux. Je suis entièrement d'accord avec 
lui sur ce point.” (Emphasis added) 

37  Exhibit D-165/12, A.S., vol. 33, p. 12840. 
38  Exhibit D-166/7, A.S., vol. 33, p. 12856. 
39  T. Vandal, testimony, Oct. 21, 2013, pp. 155-156, A.S., vol. 59, pp. 23529-23530. 
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Hydro-Québec’s existing and proposed generating facilities, and would allow it to improve its 

overall peak demand position and optimize its transmission economics.40 

35. In short, both parties needed Churchill Falls.  

36. The parties signed a Letter of Intent in 1966 that fleshed out the basic parameters of their 

agreement. It provided for a forty-year term, with an option in favour of Hydro-Québec to continue 

to purchase Churchill Falls power on terms then to be agreed.41 

37. A final contract had yet to be signed, and no financing was yet in place. 

38. Nonetheless, the parties began working together immediately. In order to meet Hydro-

Québec’s deadlines and Québec’s rapidly growing power demands, CFLCo started construction 

15 days after the Letter of Intent was signed.42 

39. On the faith of the partnership, CFLCo spent roughly $132M (more than $800M in today’s 

dollars). In the fall of 1968, Hydro-Québec subscribed to $115M in shares and mortgage bonds of 

CFLCo, bringing its total shareholding to 34.2%.43 

40. As provided in the Letter of Intent, the project was to be built to Hydro-Québec’s 

specifications, each party building transmission lines to meet at the provincial border.  

41. With construction costs initially estimated at around $760M, and subsequently approaching 

$900M (through no fault of either party44), the biggest challenge was the financing. Indeed, the 

financiers drove many of the final Contract’s financial provisions.  

42. In this context, the parties worked together to structure the project so as to secure the 

necessary financing, with each party taking on important risks and receiving corresponding 

benefits in accordance with their respective mandates and goals. The Contract finally signed in 

1969 reflected, as Hydro-Québec’s own expert Mr. Lapuerta confirmed, “an equitable sharing of 

risks and benefits” 45 and was, through and through, a product of the market and regulatory 

paradigms of the time.  

                                            
40  Exhibit D-24/29, A.S., vol. 17, p. 6589. 
41  Exhibit D-16/9, A.S., vol. 17, p. 6460. 
42  Exhibit D-274.01/4, A.S., vol. 40, p. 15879. 
43  QCCA, para. 74. 
44  Exhibit D-181/8-9, A.S., vol. 33, pp. 13076-13077; Exhibit D-33/4, A.S., vol. 21, p. 8138. 
45  C. Lapuerta, testimony, Nov. 13, 2013, pp. 42-43, A.S., vol. 64, pp. 25423-25424. 
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43. To begin, given the cost-based paradigm, the fact that there was only one feasible buyer, 

and that this buyer was statutorily bound to sell at the lowest price, the financiers required Hydro-

Québec to commit to buying, on a “take-or-pay” basis, substantially all of the power generated by 

the project for a sufficient period of time so as to produce a revenue stream to service the debt.46 

This was a win-win, considering that by the time the Letter of Intent was signed, Hydro-Québec 

projected that it would need the entire block to meet Québec’s growing demand.47 

44. CFLCo was the borrower. It was required to raise the first $700 million ($791 million, as 

adjusted) and carry the entire debt on its balance sheet. It also contributed significant capital of its 

own.48 In exchange for mortgage security, Hydro-Québec made funds available for the completion 

of the project (Article 5.1) above that amount. In exchange for debentures and shares of 

CFLCo, Hydro-Québec agreed to advance the necessary funds should CFLCo be unable to meet 

the debt service requirements and expenses charges (Article 12). Finally, Hydro-Québec agreed to 

pay interest attributable to any excess over the agreed annual interest rates on the First Mortgage 

Bonds and General Mortgage Bonds (Article 15.1).  

45. All of these guarantees brought the cost of financing down,49 which, since price was a 

function of cost, allowed Hydro-Québec to get a lower price, and fulfill its mandate for years to 

come.  

46. As noted above, between 1966 and 1968, construction costs unexpectedly increased, 

meaning an increased Base Rate. In the final stages of the negotiations, Hydro-Québec sought an 

adjustment to the terms so that it could still project a lower mill rate50 over the life of the venture, 

in keeping with its mandate. The parties therefore added the Renewal Contract, an additional 25-

year term at a reduced price of 2 mills allowing Hydro-Québec to average the rates over a longer 

period of time. Presented with a choice between an option to renew at Hydro-Québec’s sole 

discretion and a firm commitment, CFLCo chose the commitment. During the Renewal Contract, 

which is currently in force until 2041, Hydro-Québec no longer bears any financing risks, since 

the project’s debt has been repaid. 

                                            
46  D-270/72, A.S., vol. 39, p. 15629; Exhibit P-52, p. 20, A.S., vol. 15, p. 5613. 
47  Exhibit D-161/6-7, A.S., vol. 33, pp. 12806-12807. 
48  QCSC, para. 93. 
49  Exhibit P-40A, Dalton Report, pp. 11-12, A.S., vol. 14, pp. 5381-5382. 
50  QCSC, Annex I under “Mills”: “A mill is a thousandth of a unit. In this case, it refers to a 

thousandth of a dollar […] or $0.001.” 2 mills/kWh can also be expressed in MWh as 
$2.00/MWh. See para. 63, infra, for current prices of electricity. 
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47. According to the April 1968 Executive Committee Minutes, it appears that CFLCo raised the 

possibility of some sort of escalator, or provision for its tax position after 2016, but did not insist 

because Hydro-Québec would then not be able to make its desired projection.51 Within the bounded 

rationality of the cost-based market paradigm and the prevailing regulatory constraints, the parties 

allocated what was reasonably foreseeable: operating cost increases and the advent of anticipated 

low-cost nuclear power. Clearly they did not contemplate that the very nature of the markets in which 

they were operating would be transformed, and that Hydro-Québec would instead be projecting $245 

Billion dollars (in 1989 dollars) in windfall value over the life of the Contract.52 

48. In fact, any windfalls the parties did foresee they shared. The actual Base Rate was to be 

adjusted up or down, based on the final real cost of the project (Article 8.2). In this manner, neither 

party would benefit or suffer from unexpected cost savings or overruns. 

49. They also shared potential windfalls due to interest rates. Hydro-Québec’s consultant, 

Ebasco Services, was of the view that “[t]he cost of money [was] at a high point from which it 

[was] certain to recede in the future” [Emphasis added]. Ebasco was concerned that CFLCo could 

refinance at lower interest rates, in which case “a windfall would be created for CFL. This windfall 

would be permanent and even increase if CFL should refinance at lower interest rates” [emphasis 

added].53 The parties addressed this at Article 11, which provides that any refinancing of CFLCo’s 

debt obligations would require the prior approval of both parties and all costs and benefits of such 

a refinancing were to be shared equally. 

50. In addition, the parties shared the risk of loss due to exchange rate variations on the 

purchase of US funds necessary to service the debt (Article 14.1). 

                                            
51  QCCA, para. 16-17, 82-84, 90; QCSC, para. 71-75, 457-464. Exhibit D-033/5, A.S., vol. 21, 

p. 8139.  
52  Exhibit P-28, p. 22 of 35, A.S., vol. 5, p. 1640. 
53  Exhibit P-39.156/84, Ebasco Services Report, Jul. 1968, A.S., vol. 14, p. 5146 (“the “Ebasco 

Report”). The Trial Judge struck the Ebasco Report, along with 148 other primary and 

secondary source materials (the “Reliance Materials”) without any analysis of their content, 

because it was produced as an Exhibit to Dr. Massel’s report and not in accordance with 2870 

CCQ. This was completely contrary to how the parties proceeded with respect to hundreds 

of other documents of precisely the same nature, not to mention to the Trial Judge’s own 

statement that the Court cannot let possible procedural omissions block the flow of 

information required to render justice (para. 221).  
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51. In the final negotiations, at Hydro-Québec’s request, the partners agreed that CFLCo would 

not engage in any business other than Churchill Falls without its consent.54 

52. In furtherance of the joint venture, Hydro-Québec plays an ongoing role in CFLCo’s governance, 

with guaranteed seats on CFLCo’s Board of Directors. Since 1998, through its representation on the 

Board, Hydro-Québec has had a veto with respect to all of CFLCo’s major financial decisions, including 

its annual operating budget and capital expenditures budget. The directors participate together on joint 

committees and all owe a fiduciary duty to act in the best interests of CFLCo.55 

53. The daily operation of the power plant and the operational flexibility granted to Hydro-Québec 

at Article 4.1 require regular communication and collaboration. The parties must at all times maintain 

reliable communication systems; they share responsibility for implementing and revising the 

Operations Manual as their experience operating the plant evolves; they collaborate to meter electricity, 

control frequency and power; they share crucial data, namely regarding hydrology.56 

54. It is therefore not surprising that this Court stated, in the 1984 Recall Case between Hydro-

Québec and the Government of Newfoundland, that “[t]he importance of the relationship between 

CFLCo and Hydro-Québec to the success of the Churchill Falls development is made evident by a 

reading of the Power Contract.” 57 It is also not surprising that in recent separate litigation between 

Hydro-Québec and CFLCo, the project was called a joint venture (“aventure commune”) between 

partners;58 or that Hydro-Québec has, repeatedly over the years, referred to CFLCo as its partner.59 

iv. Transformation of the Market, Regulatory, and Contractual Paradigms 

55. In 1976, by the time Churchill Falls was producing to its full capacity, the energy world 

was already fundamentally changing. Prices no longer “fluctuated” within the cost-based market 

regime: the very nature of the markets was being transformed. 

                                            
54  Exhibit D-25, A.S. vol. 20, pp. 7617-18. 
55  Exhibit D-1/13-17, A.S., (Confidential), vol. 16, pp. 5975-5979. 
56  Exhibit P-1, Article IV, A.S., vol.2, pp. 472-476.  
57  Exhibit D-211/9, Reference re Upper Churchill Water Right Reversion Act, [1984] 1 S.C.R. 

297, A.S., vol. 36, p. 14058. The prior litigations between HQ and the Government of 
Newfoundland raised different issues. In each case, CFLCo took a position contrary to the 
Government and aligned with HQ. In the Reversion Act Reference, when the Government 
sought to repeat the Lease Act, CFLCo opposed the legislation. In the Recall Case, when the 
Government reclaimed 800 MW of power, CFLCo refused to comply because of its 
obligations to HQ: Exhibit D-216, A.S., vol. 36, pp.14117 and ff.   

58  2016 QCCS 3746, para. 903 (in appeal). 
59  Exhibit P-1.7, p. 6, A.S., vol. 3, p. 662; Exhibit P-1.8, p. 12, A.S., vol. 3, p. 667; Exhibit 

P-1.9, p. 16, A.S., vol. 3, p. 676; Exhibit P-21, p. 1, A.S., vol. 4, p. 1454; Exhibit P-31, p. 2, 
A.S., vol. 5, p. 1722.  
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56. The oil price shocks in 1973 and 1979 were the triggering events. The price shocks 

unleashed an era of dramatic inflation60 that would shake the very foundation of the markets. 

57. Up to that point, the model had been based on an assumption of declining costs. Since costs 

determined price, and were assumed to be declining, the model favoured consumers. When costs 

rose in such a dramatic and unexpected way, the model itself – based on simply passing costs on 

to consumers – became untenable. 

58. As a result, regulators created incentives for competitive markets to develop. The value of 

energy was no longer determined by the utility’s own cost of production, but by avoided costs and 

a classic supply and demand market value.61 Hydro-Québec’s massive block of inflation-proof 

Churchill Falls power was transformed from a public service into a pot of gold. This was not a 

price fluctuation: it was a metamorphosis of the very object of the joint venture. 

59. Consequently, Hydro-Québec’s nature was also soon changed.62 The requirement to sell 

“at the lowest rates consistent with sound financial administration” disappeared, as did the 

restrictions on exports. By 1983, Hydro-Québec had gone from being a hydroelectric commission 

whose value resided with the ratepayers to a being share capital company belonging to the province 

whose value resided with the shareholder. Now a company with a mandate to simply “pursue 

endeavours in […] any field connected with or related to power or energy”, it became a full market 

participant in the new reality.63 

60. In 1997, the U.S. Federal Energy Regulatory Commission (“FERC”) mandated 

competitive wholesale electricity markets and open transmission access in the U.S. markets, 

opening these markets to Canadian electricity exports.64 Under the FERC regime, Hydro-Québec 

and all other market participants who want to export into the U.S. and use U.S. transmission, have 

an obligation to allow third parties like CFLCo to use their transmission systems. This profoundly 

                                            
60  As a result of this unexpected inflation, HQ renegotiated many contracts with suppliers on the 

James Bay project. J. Bernier, Nov. 22, 2011, pp. 71 and ff. A.S., vol. 52, pp. 20797 and ff. 
61  Exhibit P-40A, Dalton Report, pp. 13-19, A.S., vol. 14, pp. 5383-5389; Testimony of 

J. Dalton, Sept. 30, 2013, pp. 80-84, A.S., vol. 57, pp. 22775-22779; Mr. Lapuerta does not 
challenge Mr. Dalton’s description of the industry history: see note 20, supra.  

62  Exhibit P-40A, Dalton Report, pp. 17-21, A.S., vol. 14, pp. 5387-5391. 
63  Exhibit P-6, A.S., vol. 3, pp. 1025-1026; Exhibit D-377, A.S., vol. 51, pp. 20542-20557. 
64  Exhibit P-40A, Dalton Report, pp. 18-20, A.S., vol. 14, pp. 5388-5390. Mr. Lapuerta does 

not challenge Mr. Dalton’s description of the industry history: see note 20, supra. 
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changed electricity markets by giving power producers access to markets that are not adjacent to 

their own jurisdiction. 

61. Hydro-Québec’s contractual paradigm with other parties soon realigned itself with the new 

market paradigm. In the late 1970s and early 1980s, Hydro-Québec began building facilities and 

exporting its surplus power to maximize its value. It no longer considered long-term contracts at 

fixed prices, as it had in 1966 with Con-Ed.65 Instead, it concluded short- and medium-term 

contracts based on the purchaser’s avoided costs and on an average fossil fuel price, or long-term 

contracts with price index formulas.66 Under the new paradigm, Hydro-Québec consistently 

negotiates contracts with price indexation formulas.67 

62. The market, the regulatory landscape, the contractual paradigm and Hydro-Québec have 

all been transformed: only CFLCo is still a prisoner of the 1960s paradigm. 

63. The incongruity is stark. In 2011, for instance, Hydro-Québec sold 11% of its electricity in 

export markets, representing 15% of the company’s net income, at an average export price of 

$52.27/MWh.68 Even in Québec, it was selling electricity to its distribution arm for Québec 

consumers at over $27.90/MWh and making a $1.1 billion profit on these sales alone.69 This would 

have been impossible pursuant to its 1969 mandate. Meanwhile, CFLCo, stuck in the 1960s 

paradigm, was selling the energy fuelling these sales at $2.3787/MWh.  

64. Under the Renewal Contract, which came into force in September 2016, on the 1960s 

assumption of declining costs, this price has decreased a further 20% to $2.00/MWh until 2041. 

v. The New Energy Market and the Resulting Unintended and Unforeseen Windfall 

65. Since the oil shocks in the 1970s, prices have not simply “fluctuated”. The market within 

which prices were determined radically changed. The power produced by Churchill Falls acquired 

a windfall value that is qualitatively and quantitatively incommensurate with anything the parties 

                                            
65  QCSC, Annex II under “Dec. 9, 1965”: The proposed Letter of Intent between Hydro-Québec 

and Consolidated Edison (“ConEd”) contemplated a 4-mills fixed price for 25 years for 
approx. a third of Churchill Falls’ power output.  

66  Exhibit P-40A, Dalton Report, pp. 15-21, A.S., vol. 14, pp. 5385-5391. See e.g.: Exhibit 
D-369/11, A.S., vol. 51, p. 20398. 

67  See e.g. Exhibits P-54 to P-59, A.S., vol. 15, pp. 5618-5853. T. Vandal, testimony, Oct. 29, 
2013, pp. 110-120, A.S., vol. 61, pp. 24111-24121. 

68  Exhibit D-151.37/12 and /98, A.S., vol. 32, p. 12619, 12705. 
69  Exhibit D-151.37/11, A.S., vol. 32, p. 12618: “Le bloc patrimonial a généré un bénéfice net 

de 1155M$.”. 
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could have expected or anticipated when the foreseeable risks and benefits were allocated under 

the Contract.70 

66. By 1989, Hydro-Québec estimated that for the $5.8B that it would pay for energy over the 

life of the Contract, it would obtain a value of $250B (in 1989 dollars).71 

67. The Court of Appeal repeats throughout the judgment that the Power Contract is profitable 

for CFLCo (see e.g. paras. 152, 159). This is simply wrong. By 1978, it was evident that the 

Contract revenues would not be sufficient to cover the venture’s operating costs. CFLCo was 

headed for bankruptcy by the late-1990s or 2000s.72 

                                            
70  Exhibit P-9, Statement of Intent regarding Churchill Falls Negotiations, Feb. 1, 1984, 

Preamble, ss. 2.1, 2.3, 2.4., A.S., vol. 4, pp. 1081-1083. The parties recognized “the need to 

adapt the terms of existing arrangements to the new reality which has arisen since the original 

arrangements were entered into”; the need for “a compromise approach to a more equitable 

return” to the resource owner and the need for “an acceptable return on the shareholders equity 

in CFLCo.”. This Trial Judge struck this document because it was “irrelevant” (para 271) and 

“privileged” (para. 269). Yet, devoted the entire “Section K” to subsequent negotiations from 

1985-1989, drawing various negative inferences. While not determinative of this appeal, this 

document is essential to understanding CFLCo’s position in the subsequent negotiations.  The 

negotiations must either be considered as a whole, or not at all. One negotiation cannot be 

irrelevant and privileged, while the rest are relevant and prejudicial: See Ducharme L. and 

C.-M. Panaccio, L’adminsitration de la preuve, 4th ed. (Montreal: Wilson & Lafleur, 2010), 

p. 195 (Tab 14); Sable Offshore Energy Inc. v. Ameron Internaitonal Corp., 2013 SCC 37, 

paras. 12, 19. The Court of Appeal did not address this issue.  

71  Exhibit P-28, p. 22 of 35, A.S., vol. 5, p. 1640.  
72  Exhibit P-28, p. 35 of 35, A.S., vol. 5, p. 1653; Exhibit D-271, A.S., vol. 40, pp. 15656 

and ff., particularly, 15660, 15670; Exhibit P-25, p. 4, A.S., vol. 5, p. 1604; Exhibit P-29A, 

pp. 16-18, A.S., vol. 5, pp. 1687-1689. The Trial Judge struck Exhibits P-25 and P-26, which 

emanate from the former Québec Ministry of Resources, and Exhibit P-29A, which emanates 

from Hydro-Québec because he concluded they did not meet the criteria of 2870 CCQ (paras. 

53-58). This is wrong in law: see e.g. Conseil Québécois sur le tabac et la santé v. JTI-

MacDonlad Corp, 2013 QCCS 20, and inconsistent with the approach taken to the hundreds 

of other exhibits of the same nature filed into the record. 

https://www.canlii.org/en/ca/scc/doc/2013/2013scc37/2013scc37.html?autocompleteStr=Sable%20Offshore%20Energy%20Inc.%20v.%20Ameron%20International%20Corp.%2C%202013%20SCC%2037&autocompletePos=1
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68. In order to avoid CFLCo’s impending bankruptcy and ensure the continued operation of 

the project, the parties concluded other commercial agreements, specifically, the Operating 

Agreement73 and Guaranteed Winter Availability Contract (“GWAC”) that provided Hydro-

Québec with a new product that it needed, to guarantee capacity in the winter74, on commercial 

terms.75 The parties expressly stipulated that the GWAC did not alter the Contract, or the parties’ 

positions with respect to the Contract.76 The GWAC, and the revenue generated from CFLCo’s 

sale of the Twinco block of power since 2014 (225 MW of power, which is less than 5% of the 

power plant’s output)77, enable CFLCo’s financial viability. But ultimately, these contracts only 

mask the fact that the Contract itself would have driven CFLCo into bankruptcy.78 

69. Hydro-Québec’s assertion that CFLCo “got what it bargained for”, which the Trial Judge 

accepted (QCCS, para. 509), is seductive but misleading. Mr. Lapuerta’s calculations of CFLCo’s 

“internal rate of return” (“IRR”) are not actually based on the Contract’s revenues, as they should 

be. In order to get to an IRR of between 9 and 10%, he also has to include (i) GWAC revenues; 

(ii) Twinco revenues at current market prices;79 (iii) market price revenues from the Recall Block 

– which do not actually accrue to CFLCo;80 and (iv) the terminal value of the plant, based on his 

own price projections from 2041-2081!81  

70. This is surely not what the parties had in mind when they were evaluating a reasonable rate 

of return under the actual Contract.82 And it completely obfuscates the wholly unforeseeable and 

unintended benefits that Hydro-Québec receives on the other side of the so-called contractual 

equilibrium, under the guise of “inflation protection”. $250B worth of power in exchange for 

$5.8B is not “inflation protection”. It is an incontrovertible windfall. 

                                            
73  Exhibit D-60, A.S. (Confidential), vol. 23, pp. 8742. 
74  QCSC, Annex I under “Puissance électrique/Capacity”: “Instantaneous ability to produce 

energy […]”. The product that HQ is purchasing under the GWAC is this ability during the 
winter’s months, not the energy itself. 

75  T. Vandal, testimony, Oct. 22, 2013, pp. 143-144, A.S., vol. 60, pp. 23720-23721 and Oct. 
29, 2013, pp. 76-79, A.S., vol. 61, pp. 24077-24080. 

76  QCSC, para. 619-624. 
77  QCSC, Annex I under “Bloc Twinco”. 
78  Mr. Lapuerta testified that but for GWAC, CFLCo would probably not have made it: 

C. Lapuerta, Nov.13, 2013, p. 108, A.S., vol. 64, p. 25489. 
79  Mr. Lapuerta used the approx. price of $25.00/MWh:  C. Lapuerta, testimony, Nov. 11, 2013, 

pp. 130-131, A.S., vol. 64, pp. 25290-25291.  
80  QCSC, paras. 176-183.  
81  For methodology see: Exhibit D-270, Lapuerta Report, /39-/43 and Appendix E, /83-/86, 

A.S., vol. 39, pp. 15596-15600, and pp. 15640-15643. 
82  Exhibit D-15, A.S., vol. 17, p. 6434 and ff. 
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71. Such a one-sided allocation of the project’s benefits is entirely inconsistent with the nature 

of the partnership between the parties, cannot possibly have been foreseen, and was certainly not 

intended. 

72. Hydro-Québec, its expert, and the courts below all insist on the economic rationale of the 

Contract. CFLCo does not dispute that the Contract had a rationale at the time, and within the 

market and regulatory paradigm in which it was concluded. That paradigm has radically shifted. 

Hydro-Québec would still stand to make billions of unexpected dollars on Churchill Falls power, 

even if it were to renegotiate to allow its partner to participate fairly in the new paradigm. Both 

parties would stand to participate in billions of dollars of unexpected value.  

73. To say that Hydro-Québec would never have accepted different terms at the time – the 

essence of Mr. Lapuerta’s report and both judgments below – completely misses the point. 

Different paradigms dictate different terms, as all of Hydro-Québec’s new-paradigm contracts 

demonstrate. The issue is whether in a long-term, equitable partnership, where strict application of 

the Contract’s written terms is producing a result so drastically out of line with what the parties 

foresaw and intended, there is a duty to adapt to the circumstances, as they are. 

---------- 

PART II – QUESTIONS IN ISSUE 

A. What is the proper standard of foreseeability, and how does foreseeability impact 

intent? 

74. Parties cannot be said to have meaningfully allocated risks and benefits they could not 

reasonably foresee. Foreseeability is a crucial concept that runs throughout private law, and the 

standard applied by the courts below renders it meaningless. Foreseeability is a matter of kind and 

of degree, based on an element of probability and not mere possibility. Applying the proper 

standard, it is clear that the parties did not foresee, or meaningfully allocate, the risk that the very 

nature of the market that dictated the Contract’s terms would change. Had they foreseen it, they 

certainly would not have allocated the entire windfall to Hydro-Québec. 

B. What are the characteristics of relational contracts, and can the heightened duties of 

good faith and cooperation that they entail include a duty to renegotiate or adjust the 

contract’s terms?
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75. Modern contract theory recognizes that not all contracts are discrete, antagonistic 

transactions. Parties who engage in long-term, interdependent, collaborative, “relational” contracts 

owe each other heightened duties of good faith and collaboration, known in Québec law as the 

duty to cooperate. Where unforeseen circumstances have radically altered the contractual 

equilibrium, the duty to cooperate requires the parties to renegotiate to adjust to the new reality 

they did not anticipate. While a duty to renegotiate to address an unallocated benefit will be rare, 

a principled approach to the duty to cooperate cannot simply exclude it altogether. 

C. What is the appropriate remedy for a breach of the duty to renegotiate? 

76. A breach of the duty of good faith is a breach of contract, which gives rise to the full range 

of contractual remedies, including equitable ones. The Court can (i) order the parties to renegotiate 

or declare that they have a duty to do so; (ii) adjust the Contract, consistent with art. 1604 CCQ, 

civil law jurisdictions around the world and international commercial law; or (iii) resiliate the 

Contract, a classic civil law remedy. 

---------- 

PART III – ARGUMENT 

A. Parties Do Not Meaningfully Intend What They Cannot Foresee 

77. Foreseeability and intent are inextricably linked. Parties cannot meaningfully be said to 

have intended or assumed the risk of that which they did not foresee. The Court of Appeal applied 

a flawed legal standard of foreseeability that guts the concept of any real meaning and that is 

inconsistent with the jurisprudence in virtually every area of private law. In doing so, the Court of 

Appeal committed an error of law.83 

78. Under Québec law, the analysis of every contract begins with the intent of the parties.84 In 

the present case, the issue is whether the parties meaningfully intended to allocate the windfall 

value the power acquired by reason of the transformation of the energy markets, the creation of 

new markets, and the consequential change in the nature of Hydro-Québec’s mandate.

                                            
83  Teal Cedar Products Ltd. v. British Columbia, 2017 SCC 32, para. 44. 
84  Arts. 1425, 1426 CCQ; Québec (Agence du Revenu) v. Services Environnementaux AES inc., 

2013 SCC 65 (“Services AES”), para. 32. 

https://www.canlii.org/en/ca/scc/doc/2017/2017scc32/2017scc32.html?autocompleteStr=Teal%20Cedar%20Products%20Ltd.%20v.%20British%20Columbia%2C%202017%20SCC%2032&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2013/2013scc65/2013scc65.html?autocompleteStr=Qu%C3%A9bec%20%28Agence%20du%20Revenu%29%20v.%20Services%20Environnementaux%20AES%20inc.%2C%202013%20SCC%2065&autocompletePos=1
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79. The Court’s task is not to interpret an ambiguous term – the pricing terms are not 

ambiguous – but rather to determine whether the parties meaningfully intended for these terms to 

apply in the current circumstances.85 As Art. 1431 CCQ makes clear: 

1431. Les clauses d'un contrat, même si 

elles sont énoncées en termes généraux, 

comprennent seulement ce sur quoi il paraît 

que les parties se sont proposé de 

contracter. 

1431. The clauses of a contract cover only 

what it appears that the parties intended to 

include, however general the terms used. 

80. When circumstances change, the court must determine in particular whether the parties 

intended for these terms to apply to a new reality that did not exist at the time the contract was 

formed. As the Court of Appeal explained in Sodexho: 

Baudouin et Jobin notent qu’en cas de changements de circonstances en cours de 
contrat, des éléments extrinsèques doivent être examinés : 

Il peut arriver, par exemple, qu'un terme de la convention englobe 
désormais une réalité nouvelle qui n'existait pas au moment de la formation 
du contrat; c'est en se référant aux divers facteurs d'interprétation et 
notamment à la matière sur laquelle porte le contrat que l'on parviendra à 
déterminer s'il était dans l'intention des parties d'être liées à l'égard de cette 
nouvelle réalité. 

La recherche de l’intention des parties doit, là encore, nous guider. 86 

81. This is especially true in long-term contracts. Parties who engage for the long-term cannot 

possiblly foresee everything and must adapt if the contract is to continue to fulfil the parties’ 

intentions over time.  As the Court of Appeal explained in Viau: 

L’engagement qu’avait pris en 1895 The Montreal Park and Island Railway Company 
de construire une voire ferrée et de maintenir un service de transport sur rail afin de 
mettre en valeur le résidu des fermes cédants (Gervais et Zotique Décarie) doit être 
interprété en tenant compte des changements survenus depuis plus de quatre-vingt 
ans. […] Si les parties aux contrats ont stipulé l’établissement et le maintien d’un 
système de transport par rail en 1895, c’est qu’à cette époque c’était le transport en 
commun le plus avantageux, le plus connu et le seul que les cédants étaient en mesure 
de demander […].87 

                                            
85  D. Lluelles et B. Moore, Droit des obligations, 2nd ed. (Montréal: Thémis, 2012), p. 811-812, 

(Tab 30). 
86  Compagnie de chemin de fer du littoral nord de Québec et du Labrador inc. v. Sodexho 

Québec ltée, 2010 QCCA 2408 (“Sodexho”), paras. 101-102 (internal citations omitted). 
87  Viau v. Procureur Général du Québec, 1978, SOQUIJ AZ-78011092 (C.A.) (“Viau”), 

reasons of Mayrand, J.A., p. 2-3 (Tab 64). 

https://www.canlii.org/fr/qc/qcca/doc/2010/2010qcca2408/2010qcca2408.html?autocompleteStr=Compagnie%20de%20chemin%20de%20fer%20du%20littoral%20nord%20de%20Qu%C3%A9bec%20et%20du%20Labrador%20inc.%20c.%20Sodexho%20Qu%C3%A9bec%20lt%C3%A9e%2C%202010%20QCCA%202408&autocompletePos=1
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82. Determining the intent of the parties necessarily involves a consideration of the “nature of 

the contract”, the “circumstances in which it was formed” (Art. 1426 CCQ), and what the parties 

could reasonably have foreseen at the time. 

83. In Tricil,88 one of a number of cases dealing with liability for taxes when the new Goods 

and Service Tax (“GST”) came into effect, the Court of Appeal explained that even seemingly 

clear terms are limited by what the parties could reasonably have foreseen. The parties had 

included a provision in their agreement that the contractor was responsible for paying “all required 

taxes”. Two years later, the GST came into effect. Although the idea of the GST had been discussed 

publicly at the time the contract was concluded, its nature and shape was not known, nor was its 

financial impact: 

[31] The new G.S.T. tax was not only a completely new tax on services, which had not 
been taxed before. It was different in kind, shape, form and effect from previous taxes 
known to suppliers of goods and services in Canada. 

[…] 

[42] Even with the broad wording of “toutes les taxes requises…” provided in the 
contract, I cannot imagine that the parties contemplated that the contractor would 
include in its price future taxes which had never been introduced before, much less 
adopted by the Legislatures, and the terms and conditions of which were unknown. 

[43] While it may be true that the imposition of new taxes and the changes in rates of 
existing taxes should not come as a surprise to anyone, the interpretation of contractual 
obligations for the assumption of these taxes is quite another matter. We all know, 
through general experience, that new and increased taxes may come in the future. The 
issue here, however, is whether the parties to the contract in this case would have 
intended that the contractor assume responsibility for the payment of the new taxes in 
this case, which came into force more than 2 years after the call for tenders. 

[44] In my opinion, the contract, however broad its wording, did not contemplate this 
obligation. [Emphasis added] 

84. Referring extensively to Hydro-Québec’s expert, both the Trial Judge and the Court of 

Appeal found that because the parties “knew the future was uncertain” and that energy prices could 

“fluctuate”, the transformation of the energy markets and the dramatic increase in the value of 

energy were not unforeseeable because they were “known unknowns” (QCCA, e.g. para. 78; 

QCSC, paras. 507-508). Both courts moreover held that because the parties rejected “escalators” 

when they added the Renewal Contract, they necessarily precluded any future adjustment of the 

price (QCCA, para. 90; QCSC paras. 461-464). 

                                            
88  Tricil ltée v. Gatineau (Ville), 2000 CanLII 7173 (C.A.) (“Tricil”). 

https://www.canlii.org/en/qc/qcca/doc/2000/2000canlii29961/2000canlii29961.html?autocompleteStr=2000%20CanLII%2029961%20%28QC%20CA%29&autocompletePos=1
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85. The standard applied in the courts below is inconsistent with Tricil and a clear departure 

from accepted standards of foreseeability in virtually every other context in which foreseeability 

is relevant. This is not a question of fact. The Court of Appeal relied on a standard of foreseeability 

that is wrong in law. 

86. Foreseeability is a thread running through many areas of private law: for example, in the 

realm of contracts, in order to avoid the unjust enrichment of the creditor, damages for breach of 

contract are generally limited to those that were foreseen or foreseeable at the time the contract 

was formed;89 in the realm of extra-contractual obligations, the notion of fault is limited by what 

a prudent and diligent person could reasonably foresee.90 

87. “Known unknowns”, “uncertainty”, or “possibility” is not the standard for foreseeability in 

any of these areas. As Lluelles and Moore explain, foreseeability is a question both of the nature 

of the event and of its degree, and is a matter of probability: 

Considérant toutefois qu’à la limite, tout peut être prévu, d’une manière ou d’une autre, 
le critère d’imprévisibilité n’implique pas nécessairement que l’évènement ne soit 
jamais réalisé au paravent. L’imprévisibilité doit être entendu de manière relative: est 
imprévisible l’évènement qui par sa nature ou son degré ne peut être raisonnablement 
envisagé par une personne normalement diligente et prévoyante. L’imprévisibilité est 
donc, avant tout, une question d’ordre statistique – et de probabilité.91 

88. As the Court of Appeal stated in Five Star Jewellery, foreseeability requires more than 

mere possibility: 

Une distinction s'impose entre la possibilité d'un événement et son caractère de 
prévisibilité. Tout, dans la vie, peut être dit possible, qu'il s'agisse d'un tremblement de 
terre, d'une explosion, d'un incendie, d'un vol, etc. Il faut distinguer entre la possibilité 
et la prévisibilité d'un événement. Cette imprévisibilité comporte un caractère objectif. 
Comme le soulignent les frères Mazeaud (Leçons de droit civil, 3e éd., tome 2, 538): 

Il n'est pas nécessaire, pour qu'il y ait imprévisibilité, qu'on soit en face 
d'un événement qui ne s'est jamais encore produit. Sans doute, la 
réalisation de tout événement qui n'est pas nouveau peut être prévue; mais 

                                            
89  Art. 1613 CCQ. Foreseeability is measured at the time the contract was formed. It is based 

on what a reasonably prudent and diligent person would have foreseen in the circumstances, 
depending on the nature of the contract. See e.g. Karbasfroushan v. Chapleau, EYB 1991-
57902 (C.A.); Baudouin, J.-L., P. Deslauriers et B. Moore, La responsabilité civile, vol. 1 – 
Principes généraux, 8th ed. (Cowansville (Québec): Yvon Blais, 2014), pp. 406-408, no.1-
368 (Tab 6); Jobin, P.-G. and N. Vézina in Baudouin et Jobin, Les obligations, 7th ed. 
(Cowansville (Québec): Yvon Blais, 2013), pp. 931-933, no. 773 (Tab 19). 

90  See e.g. Ouellet v. Cloutier, [1947] S.C.R. 521 (“Ouellet”), p.526; Baudouin, Deslauriers & 
Moore, pp. 190-192, no.195 (Tab 6). 

91  Lluelles & Moore, p. 1660, no. 2733 (Tab 30). 

https://www.canlii.org/fr/qc/qcca/doc/1991/1991canlii3152/1991canlii3152.html?autocompleteStr=1991%20CanLII%203152&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/1991/1991canlii3152/1991canlii3152.html?autocompleteStr=1991%20CanLII%203152&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1947/1947canlii35/1947canlii35.html?autocompleteStr=%5b1947%5d%20S.C.R.%20521&autocompletePos=1
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il ne s'agit pas de cette prévisibilité générale et abstraite. Un événement est 
imprévisible, du moment qu'il n'y avait aucune raison particulière de 
penser que cet événement se produirait.92 

89. An overly broad standard of foreseeability would render risk assumption illusory and 

unmanageable: “prétendre que l’homme prudent doive prévoir toute possibilité, quelque vague 

qu’elle puisse être, rendrait impossible toute activité pratique.” 93 

90. The evidence in its entirety confirms that not one of the highly sophisticated parties 

involved in the project – including Morgan Stanley, Ebasco, Brinco, Hydro-Québec and the 

Québec government – even remotely foresaw that the very nature of the markets would change; 

that regulators would mandate open access to previously non-existent export markets; and that 

Hydro-Québec would itself become a different animal. These were unknown unknowns. 

91. Of course the fixed-price Contract allocated certain risks and benefits surrounding price 

fluctuation in a cost-based paradigm where Hydro-Québec operated to provide a service without 

profit. But the parties did not foresee or meaningfully intend to allocate non-existent profits from 

non-existent markets in a different market paradigm with a different partner.  

92. In short, the unforeseeable event was not a change in price. It was a change in paradigm, 

and its impact on the risks and benefits of the venture. 

93. Applying the proper legal standard, just as in Tricil where the assumption of risk for “toutes les 

taxes” did not include taxes neither party could have reasonably contemplated, it is not because the 

parties rejected “escalators” – during a period of the utmost trust and cooperation,  when both parties 

were already heavily invested – that they meaningfully intended to exclude the possibility of any 

adjustment to the terms of the contract forevermore, no matter how dramatically the circumstances 

might change, in kind or in degree, in ways the parties could not reasonably have foreseen. 

94. The I-gave-you-life mantra that “without Hydro-Québec, there would be no Churchill 

Falls” does not resolve this case. Without Churchill Falls, there would be no Hydro-Québec as it 

exists today either. The power from Churchill Falls makes up 15% of Hydro-Québec’s power 

                                            
92  Five Star Jewellery v. Horowitz, 1991 CanLII 3672 (QC CA) (“Five Star Jewellery”), p. 997, 

cited with approval in Paquet v. Longpré, 2009 QCCA 1378, para. 74. See also Nexans 
Canada inc. v. Papineau International, s.e.c., 2010 QCCA 1682, para. 7; Manac inc./Nortex 
v. Boiler Inspection and Insurance Company of Canada, 2006 QCCA 1395, para. 155; 
Baudouin, Deslauriers & Moore, no. 1-732 (Tab 6). 

93  Ouellet, p. 526. 

https://www.canlii.org/fr/qc/qcca/doc/1991/1991canlii3672/1991canlii3672.html?autocompleteStr=Five%20Star%20Jewellery%20c.%20Ho&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2009/2009qcca1378/2009qcca1378.html?autocompleteStr=Paquet%20c.%20Longpr%C3%A9%2C%202009%20QCCA%201378&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2010/2010qcca1682/2010qcca1682.html?autocompleteStr=Nexans%20Canada%20inc.%20c.%20Papineau%20International%2C%20s.e.c.%2C%202010%20QCCA%201682&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2006/2006qcca1395/2006qcca1395.html?autocompleteStr=Manac%20inc.%2FNortex%20c.%20Boiler%20Inspection%20and%20Insurance%20Company%20of%20Canada%2C%202006%20QCCA%201395&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1947/1947canlii35/1947canlii35.html?autocompleteStr=%5b1947%5d%20S.C.R.%20521&autocompletePos=1
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supply.94 Not only would Hydro-Québec be unable to participate in the previously non-existent, 

highly lucrative export markets, but without Churchill Falls, it would actually be unable to meet 

its demand in Québec.95 The power from Churchill Falls not only enables exports from a 

quantitative perspective, but because of the sheer size of the Smallwood Reservoir, power can be 

stored and released so as to allow Hydro-Québec to derive maximum value selling at peak demand 

in those same previously non-existent, highly lucrative export markets.96 

95. Another variation on the above theme is that these previously non-existent profits are the 

just “reward” for the risks Hydro-Québec took. This, more than anything, denatures the Contract.  

96. Hydro-Québec was a public service provider in need of access to a significant block of 

power. It passed all costs on to its consumers. It sought protection against inflation and operating 

cost increases within a cost-based paradigm and in fulfilment of its legal obligation at the time to 

supply power to Québec consumers at the lowest rate consistent with sound financial management.  

97. The “reward” at issue in these proceedings is not inflation protection. The “reward” – 

windfall profits in both domestic markets and in competitive, open access spot markets – was 

wholly absent from the parties’ consideration because the very idea of profits of this nature simply 

did not exist in the market within which the Contract was concluded. Had the parties been able to 

foresee markets of this nature, it would have been nonsensical to intentionally structure the joint 

venture such that the Crown Corporation with no motive for profits would reap them all, while the 

then privately-held for-profit corporation would be shut out entirely. 

B. Relational Contracts Entail Heightened Duties of Cooperation That Can Include a 

Duty to Renegotiate 

i. Classic Contract Theory Does Not Reflect the Reality of Relational Contracts 

and the Duty of Good Faith 

98. Considering the nature of the Contract and the circumstances in which it was formed, and 

applying the proper standard of foreseeability, it is clear that the parties did not meaningfully intend 

                                            
94  T. Vandal, testimony, Oct. 21, 2013, pp. 155-156, A.S., vol. 59, pp. 23529 – 23530. 
95  E. Maillé, testimony, Oct. 31, 2013, pp. 84-85, A.S., vol. 62, pp. 24455-24456. 
96  J. Dalton, testimony, Sept. 30, 2013, pp. 119-124, A.S., vol. 57, pp. 22814-22819 and Oct. 2, 

2013, pp. 35-44, A.S., vol. 58, pp. 23122-23131. Churchill Fall’s storage capacity represents 
today 15% of Hydro-Québec’s total storage capacity: T. Vandal, testimony, Oct. 28, 2013, 
pp. 145-146, A.S., vol.60, pp. 23932-23933.  
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to allocate the windfall to Hydro-Québec. Given that, does Québec civil law simply say “a contract 

is a contract”, or does it require the parties to adapt? 

99. It is here where two different visions of the nature of contracts come sharply into focus. 

Classic contract theory – the “autonomy of the will” – is based on the premise that individuals are 

free and will only consent to obligations that are in their own interest. Obligations negotiated 

between the parties and voluntarily assumed will thus necessarily be just and must be given binding 

force (pacta sunt servanda). In the realm of contract law, this theory translates into the notion of 

freedom of contract and immutability is often justified in the name of security of contract.97  

100. The courts below clearly adhered to this classic view. The Court of Appeal held that there 

were no heightened duties “dans un rapport contractuel entre parties aguerries et bien conseillées 

qui ont négocié de pied à pied pendant de longs mois un contrat complexe aux enjeux financiers 

considérables” (QCCA, para 140; see also QCSC para. 561). 

101. Yet doctrinal writers,98 courts,99 and the legislator100 alike have recognized that the classic 

theory of the “autonomy of the will” is insufficient to ground a modern conception of contract law.101 

102. This is so for two main reasons. First, the absolutist conception of contracts has been 

displaced in light of the central place accorded to good faith, equity and abuse of rights.  The notion 

of “binding force” embodied in Art. 1439 CCQ102 must take good faith into account: 

Le principe de l’autonomie de la volonté des parties en matière contractuelle n’est pas 
absolu.  L’article 1439 C.c.Q. autorise le tribunal à intervenir « pour les causes 
reconnues par la loi ».  L’obligation de bonne foi codifiée aux articles 6, 7 et 1375 
C.c.Q. fournit une limite très importante à l’autonomie de la volonté des parties et 

                                            
97  See e.g. Jobin & Vézina, pp. 132-135, no. 80 (Tab 19). 
98  See e.g. Rolland, L., “Les figures contemporaines du contrat et le Code civil du Québec” 

(1998-1999) 44 McGill L. J. 903 (“Les figures contemporaines”), p. 911 (“L’absolutisme 
du principe de l’autonomie de la volonté et de la doctrine économique libérale a été battu en 
brèche tout au long du XXe siècle”) (Tab 43); Jobin & Vézina, no 80, pp. 132-135 (Tab 19); 
LeBrun, C., Le devoir de coopération durant l’exécution du contrat (Montréal: LexisNexis, 
2013), pp. 24-31 (Tab 26); Lefebvre, B., “Liberté contractuelle et justice contractuelle : le 
rôle accru de la bonne foi comme norme de comportement” in Barreau du Québec, Service 
de la formation permanente, Développements récents en droit des contrats - 2000, v. 129 
(Cowansville (Québec): Yvon Blais, 2000), (DCL, EYB2000DEV157) (Tab 28). 

99  See e.g. Houle, pp. 145-146; Provigo, para. 54 (“La bonne foi […] est à la base même de ce 
que l’on a intitulé la nouvelle moralité contractuelle”). 

100  See e.g. Commentaires du ministre de la Justice, art. 1434 CCQ, pp. 869-870 (Tab 42). 
101  See e.g. Jobin & Vézina, no. 80, pp. 132-135 (Tab 19). 
102  Art. 1439 CCQ: A contract may not be resolved, resiliated, modified or revoked, except on 

grounds recognized by law or by agreement of the parties. 

https://www.canlii.org/en/ca/scc/doc/1990/1990canlii58/1990canlii58.html?autocompleteStr=Houle%20v.%20Canadian%20National%20Bank%2C%20%5b1990%5d%203%20S.C.R.%20122&autocompletePos=1
https://www.canlii.org/en/qc/qcca/doc/1997/1997canlii10209/1997canlii10209.html
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permet au tribunal d’intervenir lorsqu’un droit est exercé en vue de nuire à autrui, ou 
est exercé d’une manière excessive et déraisonnable.103 

103. As Baudouin has succinctly stated, “[l]es anciens mythes d’une justice contractuelle 

absolue, fondée sur l’autonomie de la volonté et la liberté contractuelle totale ne font plus partie 

du droit civil actuel.”104 

104. Second, the classic theory is based on the archetype of a one-off transaction that does not reflect 

the reality of all contracts. As Rolland explains, it has been decades since scholars like Mcneil and 

Belley have demonstrated that the parameters of classic contract theory – the instantaneous exchange 

of consent that sets the contract in stone – “ne correspondent plus à la réalité”.105 

105. Modern contract theory accepts that there is a subset of contracts – long-term, interdependent, 

cooperative – that are not just a moment in time. Parties who engage for the long term form a 

relationship for their sustained mutual benefit and not simply a discrete economic exchange.  

106. Because parties who engage for a long term cannot possibly foresee everything, flexibility 

and adaptation to changing circumstances are essential to the relationship.106 Stability is still the 

goal, but stability as immutability is replaced by stability as cooperation and compromise, with a 

view to preserving and perpetuating the relationship.107 

107. In a 2012 article, Justice LeBel (as he then was) explained: 

Souvent, la conclusion du contrat exprimerait davantage la volonté d’établir une 
relation que de définir son contenu de façon exhaustive et intangible. La naissance 
d’une difficulté déclencherait alors une période de discussion conduisant à des 
ajustements qui modifieraient l’engagement, tout en assurant sa continuation. Un 
praticien de droit de quelques années d’expérience le reconnaitrait volontiers. Les 
méthodes contractuelles d’une grande entreprise étudiées par J.G. Belley suggèrent 

                                            
103  Gestion Segi ltée v. 8277346 Canada inc., 2014 QCCS 4113, para. 37 (Hamilton, J.). See 

also ABB Inc. v. Domtar Inc., 2007 3 S.C.R. 461, para. 1. 
104  Baudouin, J.-L., “Justice et équilibre : la nouvelle moralité contractuelle du droit civil 

québécois” in Études offertes à Jacques Ghestin: Le contrat au début du XXIe siècle (Paris: 
Librairie générale de droit et de jurisprudence, 2001), p. 44 (Tab 5).  

105  Rolland, “Les figures contemporaines”, p. 921 (Tab 43); Macneil, I.R. “The Many Futures 
of Contracts” (1974) 47 S. Cal. L. Rev. 691 (Tab 31); Belley, J.-G., Le contrat entre droit, 
économie et société: Étude sociojuridique des achats d'Alcan au Saguenay-Lac-St-Jean 
(Cowansville (Québec), Yvon Blais, 1998) (Tab 7). 

106  D. Campbell, “Good Faith and the Ubiquity of the ‘Relational’ Contract” (2014) 77 Mod. 
L. Rev. 475, p. 480 (Tab 9). 

107  Le Tourneau, P., Droit de la responsabilité et des contrats, 10th ed. (Paris: Dalloz, 2014-
2015), para. 3702 (Tab 29). 

https://www.canlii.org/fr/qc/qccs/doc/2013/2013qccs20/2013qccs20.html?autocompleteStr=Conseil%20qu%C3%A9b%C3%A9cois%20sur%20le%20tabac%20et%20la%20sant%C3%A9%20c.%20JTI-MacDonald%20Corp.%2C%202013%20QCCS%2020&autocompletePos=4
https://www.canlii.org/en/ca/scc/doc/2007/2007scc50/2007scc50.html
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que l’hypothèse correspond au moins en partie à la réalité. Le contrat sera ainsi 
compris, de plus en plus, comme un instrument de coopération continue.108 

108. This Court recognized the existence of relational contracts in Bhasin but did not elaborate 

as to their characteristics, referencing only the hallmarks of “long-term” and “mutual cooperation”. 

In Dunkin’ Brands, the Court of Appeal used the term repeatedly, noting, for example, that “[t]he 

agreement was a “relational” one which, as is often the case in such long-term arrangements, did 

not spell out all of its terms.” (para. 62) It cited, in the footnotes, the definition of relational contract 

advanced by Belley (“celui qui établit les normes d’une collaboration étroite que les parties 

souhaitent maintenir à long terme”) and O’Byrne (“The relational contract is one where the parties 

have obligations over time and are thereby linked by the norms of reciprocity, flexibility, 

contractual solidarity, restraint of power and propriety of means.”).109 While the term is mentioned 

in passing in cases across Canada, the references in Dunkin’ Brands appear to provide the most 

comprehensive definition. 

109. The High Court of England and Wales offered a comprehensive definition of the relational 

contract in its landmark good faith decision in Yam Seng: 

English law has traditionally drawn a sharp distinction between certain relationships – 
such as partnership, trusteeship and other fiduciary relationships – on the one hand, in 
which the parties owe onerous obligations of disclosure to each other, and other 
contractual relationships in which no duty of disclosure is supposed to operate. 
Arguably at least, that dichotomy is too simplistic. While it seems unlikely that any 
duty to disclose information in performance of the contract would be implied where 
the contract involves a simple exchange, many contracts do not fit this model and 
involve a longer term relationship between the parties which they make a substantial 
commitment. Such "relational" contracts, as they are sometimes called, may require a 
high degree of communication, cooperation and predictable performance based on 
mutual trust and confidence and involve expectations of loyalty which are not 
legislated for in the express terms of the contract but are implicit in the parties' 
understanding and necessary to give business efficacy to the arrangements. Examples 
of such relational contracts might include some joint venture agreements, franchise 
agreements and long term distributorship agreements.110 

110. In 2016, UNIDROIT released the first comprehensive update to its Principles of 

International Commercial Contracts since 2010. The Governing Council explained that “[t]he main 

                                            
108  LeBel, L., « Incertitudes contractuelles – incertitudes judiciaires », dans C. Fabien et 

B. Moore, Les conférences Albert-Mayrand 1997-2011, Montréal, Éditions Thémis, 2012, 
p. 112 (Tab 25). 

109  Dunkin’ Brands, para. 62, FN 8 and 9. 
110  Yam Seng PTE Ltd v. International Trade Corporation Ltd [2013] EWHC 111 (QB) 

(01 February 2013), para. 142 (Tab 61). 

https://www.canlii.org/en/qc/qcca/doc/2015/2015qcca624/2015qcca624.html?autocompleteStr=Dunkin%E2%80%99%20Brands%20Canada%20Ltd.%20c.%20Bertico%20&autocompletePos=2
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objective of the fourth edition of the UNIDROIT Principles is to take better into account the special 

needs of long-term contracts” (emphasis added). A new definition was added: 

“long-term contract” refers to a contract which is to be performed over a period of time 
and which normally involves, to a varying degree, complexity of the transaction and 
an ongoing relationship between the parties; 111 

111. In sum, these definitions share the common characteristics that the contract is (i) long-term; 

(ii) interdependent; and (iii) requires a high degree of trust and cooperation. 

ii. The Contract Bears All the Hallmarks of a Relational Contract 

112. In the present case, the Court of Appeal, without any analysis, stated that the Contract had 

no “composante relationelle” that would attract heightened duties of cooperation (QCCA, para. 

140). This is plainly wrong.  

113. To begin, 65 years is beyond long-term. 

114. Second, the parties are clearly interdependent. Both parties needed Churchill Falls and still 

do today. Hydro-Québec still needs the power from Churchill Falls to be able to meet the needs of 

Quebecers. In the new paradigm, it also needs the power from Churchill Falls to maintain its highly 

lucrative export sales.112 This is so not just because of the sheer capacity of Churchill Falls but 

also the unique properties of its reservoir.113 Still today, Hydro-Québec purchases the 

overwhelming majority of the output from Churchill Falls.  

115. Third, trust and cooperation between the parties have been evident from the outset of their 

relationship and continue to this day. Recall that CFLCo started building 15 days after the Letter 

of Intent was signed so that it would be sure to deliver much-needed power to Hydro-Québec on 

time. Both parties invested heavily without any financing in place. When project costs increased, 

the parties reached a compromise and agreed to renew their already 40-year relationship for 

another 25 years so as to allow Hydro-Québec to project a lower mill rate.  

116. Hydro-Québec is a 34.2% shareholder of CFLCo, with guaranteed seats on CFLCo’s board. 

Through its representation on CFLCo’s Board, Hydro-Québec has a veto on all of CFLCo’s major 

financial decisions. Hydro-Québec’s directors owe fiduciary duties to CFLCo.  

                                            
111  UNIDROIT Principles of International Commercial Contracts, 2016 Edition, Preface; 

Article 1.11 and Comment 3; Article 5.1.3, Comment 2 (Tab 63). 
112  E. Maillé, testimony, Oct. 31, 2013, pp. 84-85, A.S., vol. 62, pp. 24455-24456. 
113  See para. 94, supra. 
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117. As discussed above, in order to operate the plan safely and efficiently, the parties and their 

systems are in constant communication, sharing information and experiences in order to 

continuously improve operations to their mutual benefit. 

118. Surely there is a “composante relationelle” in this relationship that another court, one week 

after the Court of Appeal decision, characterized as a joint venture between partners114, and that 

Hydro-Québec itself has characterized in much the same terms.115 

iii. The Contract Entails a Heightened Duty to Cooperate Which Includes a Duty 

to Adjust to Changing Circumstances  

119. The characterization of the nature of the contract has important legal consequences. 

120. It has long been established that every contract governed by Québec law is, at all times, 

subject to the duty of good faith. It is also well-settled that the scope of that duty depends on the 

circumstances. In Bhasin, though good faith is still in its infancy in Canadian common law, this 

Court recognized that “the general organizing principle of good faith would likely have different 

implications in the context of a long-term contract of mutual cooperation than it would in a more 

transactional exchange” (para. 69). 

121. In Québec civil law, good faith is both an organizing principle of the law as a whole – the 

“métanorme du droit civil”116 – and a legal obligation in its own right in every contract governed by 

the laws of Québec. Like the notion of reasonableness, or fairness, good faith defies precise 

categorization: good faith is broad but its applications are concrete: “[l]’obligation d’agir de bonne 

foi ne s’évalue pas dans l’abstrait, mais plutot in concreto, à la lumière propre à chaque dossier.”117  

122. Before the duties of good faith and reasonable exercise of rights were codified in Arts. 6, 

7, and 1375 CCQ, they were already recognized as key principles of civil law. They can be traced 

back to the principles of unjust enrichment, recognized by this Court in 1977 in Viger, where the 

contract did not provide a true justification for the party’s enrichment.118 As Beetz, J. wrote, 

support for the doctrine could be found “if necessary” in certain provisions of the CCLC, and in 

                                            
114  2016 QCCS 3746, para. 903 (in appeal). 
115  See note 59, supra. 
116  Bellefeuille v. Morisset, 2007 QCCA 535, para. 46. 
117  Groupe Cliffton inc. v. Solutions réseau d’affaires Meta-4 inc., 2003 CanLII 38062 (QC CA), 

para. 28. See also Wilson v. Alharayeri, 2017 SCC 39, para. 52: “[T]he fairness principle is 
ultimately unamenable to formulaic exposition and must be assessed on a case-by-case basis 
having regard to all of the circumstances.”  

118  Viger, pp. 79-81. 

https://www.canlii.org/fr/qc/qcca/doc/2007/2007qcca535/2007qcca535.html?autocompleteStr=Bellefeuille%20c.%20Morisset%2C%202007%20QCCA%20535&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2003/2003canlii38062/2003canlii38062.html?autocompleteStr=Groupe%20Cliffton%20inc.%20c.%20Solutions%20r%C3%A9seau%20d%E2%80%99affaires%20Meta-4%20inc.%2C%202003%20CanLII%2038062%20%28QC%20CA%29&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2017/2017scc39/2017scc39.html?autocompleteStr=Wilson%20v.%20Alharayeri%2C%202017%20SCC%2039&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1976/1976canlii4/1976canlii4.html?autocompleteStr=Cie.%20Immobili%C3%A8re%20Viger%20v.%20L.%20Gigu%C3%A8re%20inc.%2C%20%5b1977%5d%202%20S.C.R.%2067&autocompletePos=1
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“an extrapolation from the numerous provisions of the Civil Code that are only special applications 

of it.” He continued: 

The Civil Code does not contain the whole of civil law. It is based on principles that 
are not all expressed there, which it is up to the case law and doctrine to develop. 119 

123. By way of Art. 1434 CCQ’s predecessor, Art. 1024 CCLC, this Court first recognized back 

in 1981 in Soucisse that good faith was an implied obligation in every contract governed by Québec 

civil law, the precise content of which would vary depending on the circumstances.120 In 1990, in 

Houle, this Court grounded the doctrine of abuse of rights in the same principle.  It held that contracts 

could not be used for unintended purposes and found an implied obligation to provide “reasonable 

notice” in a contract that stipulated expressly that rights could be exercised “without notice”.121  

124. Relying on Bhasin, the Court of Appeal in the present case sought to “rein in” good faith. 

While recognizing that “on peut penser que tout n’a pas encore été dit” (para. 127), it nonetheless 

treats each application of good faith as a limited exception confined to the circumstances in which 

it has previously been recognized. The duty to cooperate is reduced to a duty to not induce into 

error or impede the other party’s performance (para. 140); Kuet Leong is confined to its facts 

(paras. 145-148); and any potential duty to renegotiate is confined to situations of financial distress, 

whether arising through the lens of good faith or equity (paras. 155, 158). Equity as a source of 

implicit contractual obligations is barely acknowledged. 

125. But the duty to cooperate is much more expansive than the definition in the judgment 

below. Over and above the duty of good faith and the duty to exercise rights reasonably that form 

part of every contract pursuant to Arts. 6, 7, and 1375 CCQ, Art. 1434 recognizes that heightened 

good faith duties of loyalty and cooperation are implicit in certain types of contracts: 

1434. Le contrat valablement formé oblige 

ceux qui l'ont conclu non seulement pour ce 

qu'ils y ont exprimé, mais aussi pour tout ce 

qui en découle d'après sa nature et suivant 

les usages, l'équité ou la loi. 

1434. A contract validly formed binds the 

parties who have entered into it not only as 

to what they have expressed in it but also as 

to what is incident to it according to its 

nature and in conformity with usage, 

equity or law. (Emphasis added) 

                                            
119  Viger, p. 76. 
120  Soucisse, p. 356-357. 
121  Houle, p. 154, 176 (“I must note that the contract regarding the rights of the bank to realize 

its securities stipulates, in paragraph 4, that it can do so without notice.  Nonetheless, this 
seemingly absolute right must be tempered by the principle of reasonable delay […]”). 

https://www.canlii.org/en/ca/scc/doc/1976/1976canlii4/1976canlii4.html?autocompleteStr=Cie.%20Immobili%C3%A8re%20Viger%20v.%20L.%20Gigu%C3%A8re%20inc.%2C%20%5b1977%5d%202%20S.C.R.%2067&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1981/1981canlii31/1981canlii31.html?autocompleteStr=National%20Bank%20v.%20Soucisse%20et%20al.%2C%20%5b1981%5d%202%20S.C.R.%20339&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii58/1990canlii58.html?autocompleteStr=Houle%20v.%20Canadian%20National%20Bank%2C%20%5b1990%5d%203%20S.C.R.%20122&autocompletePos=1
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126. In this manner, the law is able to adapt to ensure that the obligational content of the contract 

reflects the nature of the parties’ relationship, and that when unforeseen situations arise, the parties 

conduct themselves in accordance with both their implicit and their explicit obligations.  Indeed, 

in Québec civil law, the duty to cooperate is the jurisprudential response to the relational contract. 

As Jobin and Vézina explain: 

162 - Obligation de coopération - L'obligation de coopération repose sur une nouvelle 
conception du contrat : souvent, il n'est plus « le choc frontal de deux intérêts individuels 
et antagonistes, momentanément compatibles lors de l'échange des consentements », 
mais il apparaît comme « la rencontre, inscrite dans le temps, de deux aspirations 
convergentes à collaborer », à l'atteinte d'un résultat. À la limite, on pourrait dire que la 
collaboration appelle « un comportement altruiste minimum qui doit épouser les attentes 
légitimes de son partenaire ». En quelque sorte, elle est plus exigeante que la loyauté en 
ce qu'elle commande un comportement positif, plutôt qu'une simple abstention. Il n'est 
donc pas étonnant que, en vertu de la philosophie très libérale du droit du Code civil du 
Bas Canada, on l'ait très peu considérée par le passé. Mais, depuis l'affirmation du 
principe de la bonne foi lors de la réforme du Code civil, il est devenu nécessaire 
d'admettre que, dans certaines circonstances et sans tomber dans l'angélisme, une partie 
doit collaborer avec l'autre pour permettre au contrat de produire son plein effet, et à 
cette autre partie d'atteindre ses objectifs légitimes et raisonnables.  

[…] 

On exige aussi d’une partie qu’elle exécute sa prestation de manière réellement utile à 
l’autre.122 (Emphasis added; internal citations omitted) 

127. Clearly the duty goes further than “not inducing the other party into error or impeding the 

other party in the performance of its obligations” (QCCA, para. 140). 

128. Codified in certain contexts – Art. 2149 (mandate); Art. 2186 (partnership) CCQ – the duty 

to cooperate was developed by the courts in others. The Court of Appeal first expanded upon the 

doctrine in Provigo in the context of a franchise contract. As it explained: 

Toutefois, les obligations découlant d'un contrat ne sont évidemment pas limitées à 
celles expressément prévues par les parties. Elles s'étendent aussi à celles qui en 
découlent d'après la nature du contrat, l'équité, l'usage ou la loi. 

C'est donc, à la violation de ces obligations implicites, faisant partie du cercle contractuel 
élargi, représentatives du contenu obligationnel du contrat, qu'il convient de se référer, en 
l'absence de stipulation expresse, pour déterminer l'existence d'une éventuelle 
responsabilité civile. (paras. 49-50, emphasis added; internal citations omitted)  

                                            
122  Jobin & Vézina, pp. 270-271, no. 162 (Tab 19). See also Lluelles & Moore, pp. 1134-1137 

(Tab 30); Grégoire, M.A., Liberté, responsabilité et utilité : la bonne foi comme instrument 
de justice (Cowansville (Québec): Yvon Blais, 2010), pp. 191-193, 211-212 (Tab 17). 
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129. In that case, Provigo – which was permitted under the contract to compete with its 

franchisee – developed a new market strategy that put some of its own stores in direct competition 

with its franchisee. Contractually bound to buy 90% of its inventory from Provigo, the franchisee 

could not adapt to the new reality (para. 66). The Court held that Provigo had a good faith duty to 

cooperate and assist its franchisee in adapting to the new market by, inter alia renegotiating, or 

offering the franchisees a share in the discount stores : 

Il n'est pas du ressort de notre Cour de dire ce qu'un franchiseur de bonne foi, prudent 
et diligent, aurait pu ou dû faire. Diverses suggestions ont cependant été proposées, 
soit par les intimées, soit par les témoins-experts, et se trouvent au dossier, notamment: 
l'accès aux livraisons directes; l'instauration immédiate d'une nouvelle politique de 
prix ("Every Day Low Price"); les modifications du contrat et des ententes; l'offre d'une 
participation dans les magasins à escompte; le rachat des affiliés; l'offre d'une 
compensation; les restrictions à la publicité des magasins à escompte; le couponnage; 
la reconsidération de la segmentation des marchés; etc... (para. 65, emphasis added; 
internal citations omitted). 

130. Provigo affirms that the duty of good faith may require the parties to adjust the terms of 

their relationship to adapt to changing circumstances. As Marie-Annick Grégoire notes: 

Ainsi il est clair que, pour la Cour d’appel, le franchiseur ne pouvait se contenter de 
ne pas nuire passivement à son cocontractant. Il avait l’obligation active d’ajuster les 
termes de sa relation avec son franchisé afin de maintenir la pertinence de la relation 
contractuelle, ou autrement dit, l’intérêt du cocontractant. […] 

La notion de la bonne foi permet donc l’imposition d’obligations actives, non pas en 
fonction d’un comportement fautif d’un cocontractant, mais en fonction de 
circonstances provoquant une inégalité préjudiciable dans la relation des parties.123 
(emphasis added) 

131. As Jobin and Vézina explain, after Provigo “[l]e coup d’envoi fut ainsi donné. On relève 

maintenant de nombreuses autres applications dans divers domaines […].”124 

132. Recently in Dunkin’ Brands, the Court of Appeal confirmed, first of all, that Provigo was 

not limited to situations where a franchisor was competing with its franchisee, but rather that it 

persisted throughout the life of a contract in a marketplace in constant evolution.125 

133. In addition, the Court of Appeal explained that the duty to cooperate has two distinct 

normative sources that stem from art. 1434 CCQ: (i) the implied duty of good faith based on the 

nature of the contract and the presumed intentions of the parties and (ii) equity: 

                                            
123  Grégoire, p. 282 (Tab 17). 
124  Jobin & Vézina, p. 272, no. 163 (Tab 19). 
125  Dunkin’ Brands, paras. 69,87. 

https://www.canlii.org/en/qc/qcca/doc/2015/2015qcca624/2015qcca624.html?autocompleteStr=Dunkin%E2%80%99%20Brands%20Canada%20Ltd.%20c.%20Bertico%20&autocompletePos=2
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In the present case, the nature of the agreement, on the one hand, and equity, on the 
other, provide two distinct normative justifications for this implied obligation of good 
faith under article 1434 C.C.Q. Where the nature of the agreement justifies the 
inference, the implied obligation is best viewed as a reflection of the presumed 
intention of the parties. Parties to a long-term franchise agreement like the ones in the 
case at bar can typically be presumed to have intended reasonable standards of 
cooperation based on the relational nature of the arrangement. Equity does not depend 
on presumed intention, but is more closely connected to the law’s concerns for fairness 
in contract. Here, equity mandates the Franchisor’s due regard for the Franchisees’ 
interests […] (Emphasis added; internal citations omitted)126 

134. The Court defined the duty to cooperate in the franchise context as a duty to “protect and 

enhance the brand” without placing limits around what that obligation might entail.127 

135. Québec’s leading doctrinal writers view a duty to renegotiate as an application of the duty 

to cooperate, based on the same normative sources: 

Le contrat frappé d'un changement de circonstances présente un cas d'application de 
l'obligation de coopération. Sans tomber dans l'angélisme, elle vise à ce que chaque 
partie réalise ses objectifs légitimes de façon raisonnable et, en même temps, à ce que 
l'exécution du contrat permette d'atteindre le résultat recherché à l'origine. Un 
contractant ne saurait, sans violer ce devoir, rendre l'exécution du contrat extrêmement 
difficile, excessivement onéreuse ou déficitaire pour son cocontractant afin de 
satisfaire ses propres intérêts; à notre avis, le devoir de coopération oblige alors les 
parties à renégocier de bonne foi la convention, afin de la rééquilibrer, voire la résilier 
de consentement mutuel s'il est impossible de faire autrement. L'article 1434 du Code 

civil sur les obligations implicites découlant de « l'équité » est l'assise appropriée 
pour imposer un devoir de renégocier un contrat devenu grossièrement 
inéquitable.128 (Emphasis added, internal citations omitted)  

iv. The Duty to Renegotiate Is Not Limited to Situations of Financial Distress 

136. Having artificially cut the duty to cooperate short, the Court of Appeal held that a party 

could nevertheless have a duty to renegotiate as an application of good faith performance or abuse 

of right (para. 127). However, it erroneously held that it was limited to situations where one party 

was on the verge of financial ruin, and the other party’s concession was “objectively reasonable 

and non-prejudicial”. 

137. While the duty of good faith and the doctrine of abuse of rights can surely lead to a duty to 

renegotiate in the circumstances the Court of Appeal describes, its analysis is flawed for two reasons. 

                                            
126  Dunkin’ Brands, para. 71. 
127  Dunkin’ Brands, paras. 86-91. 
128  Jobin & Vézina, pp. 538 ff., no. 446 (Tab 19). See also Jobin, P.-G., “L'imprévision dans la 

réforme du Code civil et aujourd'hui” in Mélanges Jean-Louis Baudouin, Benoît Moore, 
(Cowansville (Québec): Yvon Blais, 2012), pp. 375-391(Tab 21); LeBrun, p. 103 (Tab 26). 

https://www.canlii.org/en/qc/qcca/doc/2015/2015qcca624/2015qcca624.html?autocompleteStr=Dunkin%E2%80%99%20Brands%20Canada%20Ltd.%20c.%20Bertico%20&autocompletePos=2
https://www.canlii.org/en/qc/qcca/doc/2015/2015qcca624/2015qcca624.html?autocompleteStr=Dunkin%E2%80%99%20Brands%20Canada%20Ltd.%20c.%20Bertico%20&autocompletePos=2
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First, it fails to take into account the more robust duty to cooperate which is not limited to hardship, 

and second, even classic imprévision is less restrictive than what the Court of Appeal proposes. 

138. Properly viewed through the lens of the duty to cooperate, the duty to renegotiate should 

not be artificially limited in the manner the Court of Appeal suggests.  Under Québec law, lost 

profits, including future profits, are as much a prejudice as a lost investment.129 In both Provigo 

and Dunkin’ Brands, the franchisees were compensated for lost profits. Improper gains do not 

require a corresponding loss,130 and unjust enrichment is as much a concern as financial distress. 

139.  While cases such as the present will be rare, there is no reason to exclude a duty to 

renegotiate to deal with unanticipated profits, if the nature of the agreement or equity requires it.  

140. In Novacarb, based on the duty to cooperate, the French Court of Appeal of Nancy, 

Commercial Division, recognized precisely such a duty.  The Court ordered two parties in a joint 

venture to produce water vapour to renegotiate to share the windfall value that had been generated 

by the creation of a market for emission reduction credits pursuant to the European Union’s adoption 

of the Kyoto Protocol. Unforeseen by the parties, the credits were lawfully allocated to only one of 

them. The Court noted that this one-sided allocation had created “un déséquilibre significatif dans 

les résultats comparés des sociétés, déséquilibre qui n’a pas pu être prévu et encore moins voulu au 

moment du contrat.” It therefore held that the contract did not truly allocate the windfall and ordered 

the parties to renegotiate. They subsequently settled their dispute.131 

141. Likewise, German law recognizes a duty to adjust the contract where unforeseen 

circumstances interfere with the basis of the transaction (Geschäftsgrundlage), including where 

                                            
129  Art. 1611 CCQ al. 1: The damages due to the creditor compensate for the amount of the loss 

he has sustained and the profit of which he has been deprived.  See also Aéroports de 
Montréal v. Hôtel de l’aéroport de Mirabel inc., 2003 CanLII 22050 (QC CA), paras. 33-34. 

130  Kuet Leong, p. 439. 
131  CA Nancy no 06-02221, JurisData no 2007-350306, 26 septembre 2007 (S.A.S. Novacarb c/ 

S.N.C. Socoma) (Tab 54). Several scholars have commented on Novacarb. Like Houle or 
Bhasin, some welcome it, and others criticize: See e.g.: Carval, S., “Obligation de négocier 
un contrat bouleversé par un changement de circonstances” (1 July 2008) no. 3 Revue des 
contrats 759, para. 3 (Tab 10); Malaurie, P., L. Aynès, and P. Stoffel-Munck, Droit des 
obligations, 8th ed. (France: LGDJ - Lextenso, 2016), p.407 (Tab 32); Picod, Y., “Tenu 
d'une obligation de loyauté, le mandant doit mettre l'agent commercial en mesure d'exécuter 
son mandat”, Sem. Jur., ed. Gén. n°48, 1 December 1999, II 10210, pp. 3-4 (Tab 41); 
Lamoureux, M., L'obligation de renégociation en cas de changement de circonstances, JCP 
G, 2008, II, 10091, paras. 4-9 (Tab 24); Mazeaud, D., “Renégociation du contrat” (1 July 
2008) no. 3 Revue des contrats 738, paras. 2-3 (Tab 35). 

https://www.canlii.org/fr/qc/qcca/doc/2003/2003canlii22050/2003canlii22050.html?autocompleteStr=A%C3%A9roports%20de%20Montr%C3%A9al%20c.%20H%C3%B4tel%20de%20l%27A%C3%A9roport%20de%20Mirabel%20Inc.&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii30/1989canlii30.html?autocompleteStr=Bank%20of%20Montreal%20v.%20Kuet%20Leong%20Ng%2C%20%5b1989%5d%202%20S.C.R.%20429&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii58/1990canlii58.html?autocompleteStr=Houle%20v.%20Canadian%20National%20Bank%2C%20%5b1990%5d%203%20S.C.R.%20122&autocompletePos=1
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the “equivalence of the exchange” is fundamentally distorted. The principle was first developed 

by courts on the basis of good faith and is now codified at Art. 313 of the German Civil Code. 

142. Professors Hondius and Gigoleit explain that the principle applies differently in long-term 

contracts. They analyse a situation in which the parties enter into a lease for a period of fifteen 

years, and shortly after the contract, the character of the area changes unexpectedly such that the 

lessee’s business soars and the rental value increases five-fold. Though exceptional, they explain 

that a disproportionate, one-sided benefit to one party (the lessee) can be a burden for the other 

party (the lessor) in a long-term contract: 

There is a substantial affection of the Geschäftsgrundlage because the altered character of 
the area qualifies as a massive change in the relevant circumstances. This is true for both 
the equivalence of the exchange and the special circumstances of the contract. The average 
rent equals five times the amount the parties contracted for. If the parties had foreseen this 
alteration at the time of formation, [the lessor] would not have agreed to the contract. The 
distortion of equivalence of exchange by unexpected improvements of the contractual 
subject matter is covered by the concept of Geschäftsgrundlage in general. […] 

In the given case, [Lessor] and [Lessee] entered into a long-term contract. Even though 
parties to a long-term contract cannot reasonably expect that there will be no change 
in equivalence of the exchange, this reasoning allocates only the risk of minor changes 
to the equivalence of the exchange. Thus, in long-term contracts, a grave change in the 
equivalence results in an unreasonable burden for one party.132 

143. The authors note that such a claim would also be recognized in Italy, Spain, Greece and 

likely Portugal.133 

144. This is consistent with Jobin and Vézina’s analysis which includes a situation where one 

party is enriched because it is acquiring a product for a price far below its market value: 

Refuser l’imprévision amène parfois l’enrichissement injustifiable d’une partie (par 
exemple, acquérir un produit à un prix largement inférieur à sa valeur au marché), qui 
ne peut toutefois être corrigé par le mécanisme de l’enrichissement injustifié, 
inapplicable dans ce contexte.134  

145. The Translex principles, a continuous codification of the lex mercatoria,135 likewise do not 

restrict the duty to renegotiate to situations of hardship. Hardship, as contained in the UNIDROIT 

                                            
132  Hondius E. and H. C. Grigoleit, eds., Unexpected Circumstances in European Contract Law 

(Cambridge; New York: Cambridge University Press, 2014), pp. 280-281 (Tab 18). 
133  See Hondius & Grigoleit, pp.288-293(Tab 18). 
134  Jobin & Vézina, p. 539, no. 446 (Tab 19). 
135  The Trans-Lex and UNIDROIT are the best known codifications of lex mercatoria: Toth, O., 

Lex Mercatoria in Theory and Practice (Oxford: Oxford University Press, 2017), p. 12 
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principles, is an example of a situation in which a duty to renegotiate may arise, but it is by no 

means the only one.136 

146. Even through the lens of classic imprévision, there is no principled basis on which to require 

one party to be on the verge of financial ruin, and the concession by the other to be “objectivement 

raisonnable et non préjudiciable”, as the Court of Appeal required in its judgment below.  

147. To begin, the barometer for hardship is the contract, and not the party’s overall financial 

health.137 If financial ruin were required to trigger a doctrine of hardship or changed circumstances, 

it would simply be usurping the function of insolvency law. Second, it is illusory and 

unprecedented to require the concession to be non-prejudicial. Every time there is a price 

adjustment, even in a classic hardship scenario, the advantaged party is giving something up. 

148. In fact, properly considered, CFLCo actually is in a situation of hardship. The Court of 

Appeal repeats throughout the judgment that the Power Contract is profitable for CFLCo (see e.g. 

paras. 152, 159) but this is simply wrong. As stated above, the Contract itself would have already 

driven CFLCo into bankruptcy.138  

149. CFLCo is financially viable because of the GWAC, a second and distinct commercial 

agreement for a different product that Hydro-Québec needed, and the sale of the Twinco block of 

power. Thus, while CFLCo is not facing financial ruin, the Contract itself is a hardship. 

150. That said, CFLCo’s claim is about more than classic hardship. Its claim is about the implicit 

duty of good faith and cooperation in this Contract. In a cost-based market, from the outset, the 

essence of the partnership was to harness the power of Churchill Falls to meet Hydro-Québec’s 

needs in a manner that would procure equitable and proportional risks and benefits for both parties 

for the duration of the Contract. Neither party bargained for the supply-and-demand, open-access 

market.  Given the nature of the contract, the duty to cooperate requires these parties to renegotiate 

so that both can participate fairly in the joint venture. 

151. In the epilogue to its judgment, the Court of Appeal goes so far as to say that CFLCo’s 

claim is inadmissible in civil law because it is based on the concept of lesion (para. 159). 

                                            
(Tab 47); V. M. Johnson, “Codification of the Lex Mercatoria: Friend or Foe?” (2015) Law 
& Bus. Rev. Am. 151, p. 160-161(Tab 22). 

136  TRANS-LEX, Center for Transnational Law (CENTRAL), University of Cologne, 
No. IV.6.7, Duty to renegotiate, comment 2, (Tab 62). 

137  See UNIDROIT, art. 6.2.2 (Tab 63). 
138  See paras. 67-68, supra. 
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152. With respect, this fundamentally misunderstands the difference between lesion and 

changed circumstances. Lesion vitiates consent (Arts. 1405, 1406 CCQ). Regardless of the parties’ 

intent, it remedies inequity that exists at the time the contract was formed: 

La lésion étant incluse dans les vices de consentement et non pas comme un remède 
touchant l’exécution du contrat (comme l’imprévision), c’est donc au moment de la 
conclusion de l’engagement que le tribunal doit se placer pour décider s’il y a ou non 
exploitation.139 

153. CFLCo’s claim arises from unforeseen changed circumstances arising after the contract 

was formed. Intervention is warranted because the result is not what the parties intended or could 

meaningfully have allocated. This is not distributive justice as the Court of Appeal suggests; it is 

commutative justice in its simplest form.140 

154. Once the basis of intervention is properly understood, there is no principled reason to bar 

outright any and all claims for an equitable distribution of an unanticipated benefit that the parties’ 

contract did not meaningfully allocate. Such categorical positions are at odds with the idea of 

living, breathing principles like good faith and abuse of rights and do not serve the civil law well. 

It is precisely this approach that stunted the law’s development with respect to even classic 

imprévision until now.  

C. A Breach of the Duty to Cooperate Gives Rise to the Full Range of Remedies for 

Breach of Contract 

155. In the courts below, CFLCo sought: (i) declaratory relief – i.e. a declaration that good faith 

requires modification of the Contract price for the future; (ii) a revised pricing formula; or (iii) 

resiliation of the Contract with effect six months from the date of judgment. 

156. Throughout these proceedings, Hydro-Québec has used the remedy to attack CFLCo’s 

recourse. Its argument boils down to the following: the Contract provides for a fixed, declining 

price; CFLCo proposes to increase the price and index it to market value; therefore CFLCo is 

seeking to denature the Contract and its action should be dismissed. 

157. While attractive for its simplicity, it does not provide an answer to CFLCo’s claim. The 

first question this Court must address is whether there is a duty to renegotiate in the extraordinary 

                                            
139  Jobin & Vézina, p. 381, no. 274 (Tab 19). 
140  Jolicoeur v. Rainville, 2000 CanLII 30012 (QC CA), paras. 46-48 ; Jobin & Vézina, p. 539, 

no. 446 (Tab 19). 

https://www.canlii.org/fr/qc/qcca/doc/2000/2000canlii30012/2000canlii30012.html?autocompleteStr=Jolicoeur%20c.%20Rainville%2C%202000%20CanLII%2030012%20%28QC%20CA%29&autocompletePos=1
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confluence of circumstances of this case. If the answer is yes, there must be an effective remedy, 

suited to the Contract.  

158. This Court can clearly order the parties to renegotiate, or declare that they have a duty to 

do so,141 and CFLCo does not have any reason to doubt that Hydro-Québec would respect this 

Court’s judgment. This was, and always has been, the starting point of CFLCo’s action: in 2009, 

CFLCo formally put Hydro-Québec on notice to fulfil its duty to renegotiate.142 Hydro-Québec 

did not respond. CFLCo then commenced the present proceedings. 

159. But the inevitable next question is: what if the parties renegotiate in good faith, but simply 

cannot agree? Courts must have the power to set new terms. And they already do. The argument 

that courts would not be equipped to do so here is simply invalid. 

160. This remedy is well accepted in international commercial law and there is no doubt that 

courts have the powers and the tools to implement it. UNIDROIT, for example, provides, at 

Art 6.2.3(4): 

(4) If the Court finds hardship it may, if reasonable 

(a) terminate the contract at a date and on the terms to be fixed; or 

(b) adapt the contract with a view to restoring its equilibrium.143 

161. Other civil law jurisdictions around the world likewise either expressly grant or recognize 

the courts’ power to modify contractual terms in different circumstances.144 

162. It is wholly artificial to pretend, as Hydro-Québec has in the courts below, that Québec courts 

cannot and do not do the same. The most obvious example is the court’s power to reduce one party’s 

obligation in the case of a breach of a contractual obligation by the other party, pursuant to Arts. 1590 

and 1604 CCQ. Under the CCLC, this remedy was only permitted in certain circumstances. Under the 

CCQ, the legislator extended it as a general remedy. As Jobin & Vézina explain: 

En permettant la réduction des obligations comme remède général, à l’inexécution 
contractuelle fautive, à certains vices de consentement et à certaines incapacités, le 

                                            
141  Péladeau v. Placements Péladeau inc., 2015 QCCA 1724 (“Péladeau”), para. 69. 
142  Exhibit P-11, A.S., vol. 4, pp. 1155-1156. 
143  UNIDROIT, art. 6.2.3 (Tab 63). See also TRANS-LEX, Duty to renegotiate (Tab 62). 
144  See e.g. Art. 1195, French Civil Code (Tab 52); Hondius & Grigoleit, who provide an 

overview of the jurisdictions of Germany (pp.61-61), Netherlands (pp. 70-76), Italy (pp. 124-
126), Spain (pp. 126-129), Portugal (pp. 135-138), and Greece (pp. 138-144) where judicial 
adaptation is permitted in cases of unexpected circumstances (Tab 18). See also: P. Accaoui 
Lorfing, “L’obligation de renégociation du contrat” (2015) 2 Rev. dr. Int. et comp. 233, 
p. 270-272 (Tab 3). 

https://www.canlii.org/fr/qc/qcca/doc/2015/2015qcca1724/2015qcca1724.html?autocompleteStr=P%C3%A9ladeau%20c.%20Placements%20P%C3%A9ladeau%20inc.%2C%202015%20QCCA%201724&autocompletePos=1
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législateur, comme on l’a vu, confère au juge le pouvoir de réviser, refaire ou 
remodeler la convention d’origine.145 

163. This article confers upon the judge a broad discretion to craft an equitable solution, 

grounded in the contract: 

Le troisième alinéa de l'article 1604 confère au juge un grand pouvoir d'appréciation 
dans la détermination de la réduction du prix. Ce pouvoir est nécessaire pour rendre 
des décisions adéquates dans la grande diversité des situations de faits qui se 
présentent. […]146 

164. If the Court were to reduce CFLCo’s delivery obligations under the Contract, it would be 

no less restructuring the Contract and yet this remedy is clearly available pursuant to Arts. 1590 

and 1604 CCQ. 

165. In reality, courts restructure contracts in a variety of different contexts. When a company 

files for protection under the Companies' Creditors Arrangement Act, R.S.C., 1985, c. C-36, the 

judicial restructuring of contracts in the best interests of the parties is at the heart of the exercise. 

Likewise, in the context of the oppression remedy, courts have all the latitude to fashion a “fair” 

remedy, including crafting the terms for a share repurchase, even where the shareholders 

agreement contains none.147  

166. The remedy need not be spelled out in the Civil Code. This Court stated as much in Kuet 

Leong, when it ordered the restitution of ill-gotten gains on the basis of the duty of loyalty in the 

employment context. The remedy existed in other provisions of the Civil Code, but not with respect 

to the employees: 

The fact that there is no express provision in the Civil Code to the effect that an 
employee who profits from the breach of his obligation of good faith to his employer 
must turn over those profits to the employer does not necessarily indicate that such a 
rule is no part of the law of Québec.148 

                                            
145  Jobin & Vézina, p. 544, no. 449 (Tab 19). See also Jobin, P.-G., “L'imprévision dans la 

réforme du Code civil et aujourd'hui” in Mélanges Jean-Louis Baudouin, B. Moore, 
(Cowansville (Québec): Yvon Blais, 2012), pp. 434-435 (Tab 21). 

146  Jobin & Vézina, p. 1048, no. 841 (Tab 19); Verville v. 9146-7308 Québec inc., 2008 QCCA 
1593, paras. 57-67; Chahrouri v. Gazaille, 2011 QCCS 3911, para. 177. 

147  Canada Business Corporation Act, R.S.C., 1985, c. C-44, s. 241(3) (Tab 2). 
148  Bank of Montreal v. Kuet Leong Ng, [1989] 2 S.C.R. 429, pp. 441-442 (“Kuet Leong”). 

https://www.canlii.org/fr/qc/qcca/doc/2008/2008qcca1593/2008qcca1593.html?autocompleteStr=Verville%20c.%209146-7308%20Qu%C3%A9bec%20inc%2C%202008%20QCCA%201593&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2008/2008qcca1593/2008qcca1593.html?autocompleteStr=Verville%20c.%209146-7308%20Qu%C3%A9bec%20inc%2C%202008%20QCCA%201593&autocompletePos=1
https://www.canlii.org/en/qc/qccs/doc/2011/2011qccs3911/2011qccs3911.html?autocompleteStr=Chahrouri%20c.%20Gazaille%2C%202011%20QCCS%203911&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii30/1989canlii30.html?autocompleteStr=Bank%20of%20Montreal%20v.%20Kuet%20Leong%20Ng%2C%20%5b1989%5d%202%20S.C.R.%20429&autocompletePos=1
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167. Indeed, a recurring and compelling criticism of the doctrine of frustration in common law 

is that it is too “all-or-nothing”: courts, forced to choose between resiliating the contract or keeping 

it in force, are unable to render justice.149 

168. Hydro-Québec and its expert expended considerable energy attacking the specifics of 

CFLCo’s proposed remedy (while offering no alternative). CFLCo’s claim is that it is entitled to 

participate in the windfall profits that the Contract does not meaningfully allocate. Not equally, 

but in a manner that respects the parties’ history.150 It could have framed its claim as an action in 

damages, which would have formally left the price intact. But such a distinction is artificial.  

169. Any remedy short of resiliation, be it damages, restitution of profit, or modification of an 

obligation, is imperfect and involves the exercise of the court’s discretion.151 

170. In any event, resiliation, the classic remedy for breach of contract, is clearly available. 

CFLCo did not propose it as its primary remedy because it would take away what Hydro-Québec 

needed most from the Contract: the power. If any remedy “denatures” a long-term, collaborative 

contract, it is the one that brings the contract to a premature end. 

171. Though writing in the common law context, Waddams’ observation applies just as easily 

to the civil law: “It is a strangely rigid view of the judicial function that gives the court power to 

strike down an agreement but not the lesser power to do so on equitable terms.”152  

172. Hydro-Québec also emphasized the impact the remedy would have on it going forward. 

Considering that Hydro-Québec has been the exclusive beneficiary of the windfall for the past 

decades, not intervening has a far greater impact on CFLCo. 

*** 

173. Finally, Hydro-Québec also argued in the courts below that CFLCo’s claim was prescribed. 

Stating simply that CFLCo’s position was “unsustainable in fact and in law”, the Trial Judge did 

                                            
149  Waddams, S. M., The Law of Contracts, Seventh Edition (Aurora, Ont.: Canada Law Book, 

2017), pp. 6, 261-262, no. 7, 383-384 (Tab 50); Swan A. and J. Adamski, Canadian Contract 
Law, 3rd ed. (Markham, Ont.: LexisNexis, 2012), pp. 815-816, 827-829 (Tab 45); Treitel, G., 
Frustration and Force Majeure Third Edition (London, Eng.: Thomson Sweet & Maxwell, 
2014), pp. 543-544 (Tab 48); Peel, E., Treitel The Law of Contract, 14th ed. (London: Sweet 
& Maxwell, 2015), pp. 1034-1035 (Tab 40); see also Aluminum Company of America (Alcoa) 
v. Essex Group Inc., 499 F. Supp. 53 (U.S. Dist. Ct. Penn., 1980), p. 31 (Tab 53). 

150  Exhibit D-205/50-1, A.S., vol. 35, pp. 13664-13665. 
151  Banque de Montréal v. TMI-Éducation.com inc. (Syndic de), 2014 QCCA 1431, paras. 103-

105; Grant v. Dion, 2007 QCCS 4833 (S.C.), para. 51. 
152  Waddams, The Law of Contracts, p. 262, no. 384 (Tab 50). 

https://www.canlii.org/en/qc/qcca/doc/2014/2014qcca1431/2014qcca1431.html
https://www.canlii.org/en/qc/qccs/doc/2007/2007qccs4833/2007qccs4833.html?autocompleteStr=2007%20QCCS%204833&autocompletePos=1
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not address any of the relevant case law and the Court of Appeal did not address this issue at all. 

CFLCo refers the Court to the clear line of authorities that establish that where a fault continues in 

time and causes continuing damages, prescription also runs continuously.153  

*** 

174. In 1981, in a speech delivered to Quebecers in Baie Comeau, future prime minister Brian 

Mulroney stated: 

The present contract between Quebec and Newfoundland for electric power from 
Churchill Falls does not reflect in any way the new economic and energy realities that 
have developed since the OPEC crisis. The inequality and absence of fair play in the 
contract in question is obvious. Simple decency and the most elementary spirit of 
justice demand its immediate renegotiation. 154 

175. It is not a coincidence that simple decency, the most elementary spirit of justice and the 

principles of contract law, properly understood and applied to this case, all lead to the same conclusion. 

---------- 

PARTS IV & V – COSTS & ORDER SOUGHT 

176. CFLCo seeks costs throughout. CFLCo asks that the appeal be allowed, the judgments 

below reversed, and that this Court issue a declaration in accordance with CFLCo’s Motion to 

Institute Proceedings, and render any other order that this Honourable Court deems appropriate 

and just in the circumstances. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED  

Montréal, July 18, 2017 

 

______________________________ 

Me Doug Mitchell 
Me Audrey Boctor 
Me Daphné Wermenlinger 
Irving Mitchell Kalichman LLP 
Counsel for Appellant 

Montréal, July 18, 2017 

 

________________________ 

Me Patrick Girard 

Stikeman Elliott LLP 

Co-Counsel for Appellant 

                                            
153  Dunkin’ Brands, paras. 141-144; St. Lawrence Cement v. Barrette, [2008] 3 S.C.R. 392, 

paras. 105-106; Art. 2931 CCQ. Likewise, the Québec Court of Appeal has held that an abuse 
of right cannot be eternalized by the passage of time: “le droit de faire cesser l’abus n’est 
pas prescrit, mais les dommages qui en résultent le sont au fur et à mesure de l’écoulement 
du temps.”: Gourdeau v. Letellier de St-Just, 2002 CanLII 41118 (QC CA), paras. 53-54; 
Rabin v. Syndicat de copropriétaires Somerset 2060, 2012 QCCS 4431, paras. 22-29. 

154  Brian Mulroney, Memoirs: 1939-1993, p. 186 (Tab 38). 

https://www.canlii.org/en/qc/qcca/doc/2015/2015qcca624/2015qcca624.html?autocompleteStr=Dunkin%E2%80%99%20Brands%20Canada%20Ltd.%20c.%20Bertico%20&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/2008/2008scc64/2008scc64.html?autocompleteStr=St.%20Lawrence%20Cement%20v.%20Barrette%2C%20%5b2008%5d%203%20S.C.R.%20392&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2002/2002canlii41118/2002canlii41118.html?autocompleteStr=Gourdeau%20c.%20Letellier%20de%20St-Just%2C%202002%20CanLII%2041118%20%28QC%20CA%29&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2012/2012qccs4431/2012qccs4431.html?autocompleteStr=Rabin%20c.%20Syndicat%20des%20copropri%C3%A9taires%20Somerset%202060%2C%202012%20QCCS%204431&autocompletePos=1
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