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RESPONDENT’S FACTUM [TRANSLATION] 
 

OVERVIEW 
 

1. Pursuant to negotiations lasting more than five years, Churchill Falls (Labrador) Corporation 

Limited (CFLCo), an entity held at the time by several titans of global industry, convinced the 

Quebec Hydro-Electric Commission (HQ) to set aside its own hydroelectric development projects 

within Quebec and support the Churchill Falls project. HQ provided significant financial 

guarantees to CFLCo and its lenders which allowed CFLCo, while assuming very little risk, to 

build one of North America’s largest hydroelectric plants in the very heart of Labrador (the Plant).  

2. On May 12, 1969, the parties signed a 65-year power contract (the Contract) under which 

HQ undertook to purchase virtually all of the electricity produced by the Plant at a price determined 

on the basis of the project’s construction costs. Under the Contract, HQ assumed the risk associated 

with any fluctuations in the market value of energy, thus enabling CFLCo to obtain the financing 

necessary for the project. In return, HQ obtained the assurance that the price set in the Contract 

would provide HQ, for the full term of the Contract, with stability of supply and protection against 

inflation comparable to that which it would receive from its own power plants.  

3. Shortly after repaying the project debt guaranteed by HQ, CFLCo – now an entity controlled 

by a Newfoundland Crown corporation – brought the proceedings giving rise to this appeal. In 

instituting these proceedings CFLCo seeks to deprive HQ, well before the expiry of the term of 

the Contract, of the very benefits that HQ would enjoy if it had chosen to go ahead with its own 

projects within Quebec. Moreover, without such benefits, HQ would never have agreed to set its 

own projects aside in favour of the Churchill Falls project. 

4. Invoking so-called unforeseeable changes in circumstances that purportedly upset the 

equilibrium of the Contract, CFLCo seeks a judicial reapportionment of the benefits flowing from 

the Contract. The right that CFLCo purports to exercise presupposes the existence of a judicial 

power to review and amend contracts in the event of changed circumstances. This right does not 

exist under Quebec civil law irrespective of whether one uses the term imprévision, good faith, 

duty to cooperate or abuse of right to describe it. 

5. Today, CFLCo receives precisely the return that both CFLCo and its original private 

shareholders anticipated when the Contract was concluded. CFLCo’s proceedings are thus not 

aimed at restoring a contractual equilibrium which, according to CFLCo, was upset by 
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the circumstances it invokes. Rather, these proceedings constitute an attempt to appropriate for 

CFLCo a portion of the benefits that flow to HQ under the Contract. In this sense, CFLCo’s claim 

goes well beyond what is permissible in those foreign jurisdictions where positive law permits, in 

very specific circumstances, the judicial modification of contracts in the event of an unforeseeable 

change in circumstances. What CFLCo seeks in reality, therefore, is the creation and imposition 

by the courts of a new contractual equilibrium, perceived by CFLCo to be “fairer” but which bears 

no relation to the original equilibrium agreed upon between the parties.1 The redress thus sought 

by CFLCo is one of distributive justice that falls outside the role and function of the courts. 

6. According to the courts below, the evidence demonstrated that the Contract was a fair bargain 

when it was struck2 and that it remains so today, notwithstanding the changes in circumstances 

invoked by CFLCo.3 As found by the Court of Appeal, the benefits flowing to HQ under the Contract 

constitute “fair consideration for the risks” it assumed when executing the Contract. On the other 

hand, the relief sought by CFLCo “would distort the contract in depriving [HQ] of the advantages it 

obtained in exchange for the risks it assumed.”4 As for CFLCo, the trial judge concluded that 

“CFLCo “got” what it bargained for under the Power Contract, and then some.”5  

7. No accepted understanding of good faith gives rise to the duty to share that CFLCo seeks to have 

recognized or, in the current context, to a judicial redefinition of the agreed-upon contractual equilibrium. 

8. In any event, the right of action CFLCo seeks to exercise here was clearly prescribed when 

the proceedings were instituted. 

PART I – THE FACTS
 

A. Introduction 

9. The statement of the facts presented by CFLCo is virtually devoid of any reference to the 

findings of fact of the courts below. Through selective and partial references to the appeal record, 

                                            
1  Churchill Falls (Labrador) Corporation Ltd. c Hydro-Québec, 2014 QCCS 3590 (SC) 

at paras 557-558; Churchill Falls (Labrador) Corporation Ltd. c Hydro-Québec, 
2016 QCCA 1229 (CA) at paras 60, 78. 

2  CA at paras 39, 47, 74; SC at paras 210, 371. This was also acknowledged by the parties 
and their experts. 

3  CA at paras 77-80, 99. 
4  CA at paras 156, 99. 
5  SC at para 513. 
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including exhibits held by the trial judge to be inadmissible,6 CFLCo sets out a vision of the 

relationship between the parties and the agreed-upon contractual equilibrium that is contradicted by 

the trial judge’s findings of fact as confirmed in every respect by the Court of Appeal of Québec.7  

10. The interpretation of the Contract, the characterization of the nature of the relationship 

between the parties, the identification of their common intention and the determination of the 

agreed-upon contractual equilibrium are issues of fact or of mixed fact and law.8 It is improper for 

a party, without even alleging or attempting to demonstrate the existence of a palpable and 

overriding error, to address such matters in its factum as if the judgments of the courts below 

simply did not exist and to present this Court with a version of the facts that bears no relation to 

the concurrent findings of fact of the trial judge and the Court of Appeal9. In the circumstances, 

HQ is compelled to rectify the facts. 

B. The context in which the parties became involved in the project and their respective 

objectives 

11. One of the central propositions of the theory advanced by CFLCo is that the pricing terms 

agreed upon in the Contract and the allocation of risks and benefits reflected in such terms were 

the product of a specific series of circumstances existing at the time the Contract was negotiated. 

To describe these circumstances, CFLCo now uses the all-inclusive label of “market and regulatory 

paradigm”,10 a new amalgam that the courts below did not have an opportunity to rule on. 

12. However, the evidence contradicts this purported “paradigm”, which CFLCo defines as the 

non-existence of accessible markets beyond Quebec and the absence of any market-based value 

for energy.11 Indeed, at the time the Contract was negotiated, CFLCo had identified alternatives, 

                                            
6  Factum of CFLCo at para 49 and note 53, para 65 and 70, para 67 and note 72. CFLCo 

admitted that the admissibility of those exhibits has no effect on the merits of the case; CA 
at para 160 and note 208.  

7  See for example CA at paras 80, 91, 99. 
8  Uniprix inc. v Gestion Gosselin et Bérubé inc., 2017 SCC 43 (Uniprix), at para 41, 

Respondent’s Book of Authorities, hereinafter “RBA”, vol I at ii.  
9  John Sopinka and Mark A. Gelowitz, The Conduct of an Appeal, 3rd ed (Markham, Ontario: 

LexisNexis, 2012), at 79-81, RBA, vol III, tab 48. 
10  Factum of CFLCo at paras 4-6, 23-26, 42-43, 45-46, 72-74. 
11  Factum of CFLCo at paras 4, 24-25. 
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such as an underwater line, to transmitting electricity through Quebec.12 Most significantly, it 

knew that energy had enormous potential on the markets.13 

13. Moreover, the references to the evidence that are found in CFLCo’s factum – principally to 

the report of its expert, Dalton, whose opinion was not accepted by the trial judge because it lacked 

credibility, reliability and probative value14 – do not establish any relationship between the 

circumstances giving rise to CFLCo’s alleged “paradigm” and the pricing terms agreed by the 

parties under the Contract. 

14. In reality, commercial objectives specific to the respective business realities of CFLCo and 

HQ and unrelated to any “market and regulatory paradigm” led the parties to negotiate a contract 

comprising a stable price structure that was shielded from future fluctuations in the value of energy 

on the markets. 

1. CFLCo’s objective: to secure significant debt financing 

15. When the Contract was negotiated, CFLCo was a very different entity from the one that 

instituted these proceedings. It was controlled by a publicly held business corporation called 

British Newfoundland Corporation Limited (Brinco)15. Brinco was itself formed by a consortium 

of industrial, banking and mining multinationals16, whose combined assets totalled some $20 

billion at the time17, and who the premier of Newfoundland and Labrador (Newfoundland) had 

convinced to explore and develop the province’s natural resources.18  

16. Before HQ was approached regarding the Churchill Falls project, Newfoundland had granted 

Brinco an option to the exclusive water rights of the Churchill River. In exchange for a rent and 

fixed, non-indexed royalties, the option allowed Brinco to exploit the Churchill River’s hydraulic 

                                            
12  Exhibit D-10.3 at 30, Appellant’s Schedules, hereinafter “AS”, vol 17 at 6386; also see 

Amended Particularized Motion to Institute Proceedings (Motion) at paras 31.1, 31.2, AS, 
vol 2 at 347-348. 

13  Exhibits D-14, p 7, AS, vol 17, at 6429 (“the enormous and expanding demand in markets 
that can be reached from [Churchill Falls]”); D-10.3 at 14, 30, 49, AS, vol 17 at 6370, 6386, 
6405. 

14  SC at paras 385-392, aff’d by CA at paras 42-43, 89. 
15  SC at paras 26, 42, CA at para 9. 
16  SC at paras 27-29 and Annex III; CA at para 7. 
17  The equivalent of $170 billion in today’s dollars. 
18  SC, Annex II. at 206; Exhibit D-10 at 2, AS, vol 17, 6348.  
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resources for 99 years, renewable for a further 99 years.19 CFLCo became the vehicle for 

developing the project upon Brinco assigning to it all of its Upper Churchill rights and options. 

With exception of the payment of the above agreed-upon consideration and irrespective of any 

events that might affect the markets over the course of two centuries, the concession granted to 

Brinco/CFLCo does not provide for any sharing with Newfoundland of the profits that might be 

earned by CFLCo, or by a customer of CFLCo, on the resale of the hydroelectricity to be generated 

at Churchill Falls.20 

17. Acting alongside CFLCo, Brinco actively participated in the negotiations leading to the 

conclusion of the Contract.21 As noted by the trial judge, the boards of directors of Brinco and 

CFLCo included “a virtual “who’s who” at the time of the experienced and elite titans of industry, 

both North American and European.”22 

18. Although Brinco’s shareholders possessed enormous financial resources, they chose to limit 

their equity investment in CFLCo. This choice, combined with the shareholders’ desire to maintain 

control over CFLCo, meant that obtaining significant debt financing by CFLCo became an 

essential condition for the completion of the project.23  

19. In order to secure such financing, CFLCo had to be able to convince its lenders that it would 

have a stable revenue stream sufficient to service the debt until it was repaid. In this respect, 

CFLCo needed to enter into one or more long-term sale contracts with one or more purchasers for 

the energy that would be generated by the future power plant. Such purchasers had to have the 

financial capacity to provide the substantial guarantees required by the lenders. Moreover, they 

would have to commit to paying a stable price for the energy, thereby assuming the risk that, over 

time, the price of energy from Churchill Falls would be less attractive than the price of alternate 

forms of energy.24 

                                            
19  SC at paras 39-41, 50; CA at para 8; Exhibits D-5 and D-6, AS, vol 17 at 6265 to 6299. 
20  SC at paras 42-51, CA at paras 9-11. 
21  SC at para 26. CFLCo only mentions Brinco in passing: Factum of CFLCo, para 90.  
22  SC at paras 30 and 478; Exhibits D-368 AS, vol 51 at 20315-60 and D-368.01 to D-386.19, 

AS, vol 51 at 20319-20387. 
23  SC at paras 412(19-20), 413(24), 416 (149), 510; C. Lapuerta’s report, Exhibit D-270 

(Lapuerta Report), paras 19, 24, 67-70, 149, AS, vol 39 at 15565, 15566-67, 15585-86, 
15612; Motion para 7, AS, vol 2 at 342. 

24  SC at paras 53-54; CA at paras 12, 91-92. Motion, para 29, AS, vol 2 at 347; Answer to Plea 
(Answer), para 65, AS, vol 2 at 335. 
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20. The fact that CFLCo required the assurance of a stable, declining price is not the product of 

any sort of “market and regulatory paradigm” that existed at the time the Contract was negotiated. 

Rather the price structure is the result of Brinco and CFLCo’s decision to carry out the project by 

means of significant debt financing that “front-end loaded” both the debt payments and the revenue 

under the Contract.25 In fact, neither CFLCo nor the Contract was subject to any particular 

regulatory regime. The expert Lapuerta – whose evidence was found by the trial judge to be 

credible, reliable and convincing26 – demonstrated that even if CFLCo had, at the time the Contract 

was negotiated, anticipated market deregulation, or even if a purchaser other than HQ had wished 

to purchase the energy from Churchill Falls, CFLCo would still have needed to ensure that the 

price of energy from Churchill Falls was shielded from any future fluctuations in the value of 

alternate forms of energy.27 

21. It was against this backdrop that Brinco and CFLCo approached HQ, a potential customer with 

the capacity both to provide the guarantees required by the lenders and to assume the related risks. 28 

2. HQ’s objective: to obtain the same protection against inflation that it would 

derive from its own projects, but at a better price 

22. In the 1960s, Quebec’s hydroelectric potential was huge and largely untapped.29 HQ had 

several hydroelectric projects on the go in order to satisfy growing domestic consumer demand for 

electricity.30 At the time, and as remains the case today, HQ developed its equipment programs 

without regard to the value of energy on the markets, but rather as a function of the lowest cost, 

such cost being directly dependent on construction and operating costs.31 As found by the trial 

                                            
25  SC at paras 86 and 141. Lapuerta Report, paras 44-47, 58 and 71: “Brinco’s need to raise 

debt, and therefore attract lenders, compelled the choice of a fixed, declining price schedule 
that the parties should have known could not be expected to track the future costs of 
alternative forms of generation. Any attempt to index the Contract to inflation or to the price 
of oil would not have made debt financing possible.” AS, vol 39, 15573-75, 15581-82 
and 15586-87. 

26  SC at paras 430-422; CA at paras 44, 85. 
27  Lapuerta Report, paras 30, 91-92, 99, AS, vol 39 at 15568, 15593-94, 15595. 
28  SC at para 55; CA at para 12. 
29  CA at para 82. 
30  Testimony of C. Dubé, November 5, 2013, at 15, 1.21 to 20, 1.13, AS, vol 63 at 24761-66; 

Exhibits D-151.03, p 13, AS, vol 30 at 11636 and D-151.04 at 51, AS, vol 30 at 11802. 
31  CA at para 82. Also see testimony of C. Dubé, November 5, 2013, at 76, 1.22 to 80, 1.22, 

AS, vol 63 at 24822-26; testimony of E. Maillé, October 30, 2013, at 65, 1.3 to 1.19, AS, 
vol 61 at 24243 and at 67, 1.14 to 68, 1.15, AS, vol 61 at 24245-46.  
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judge and contrary to what is claimed by CFLCo,32 HQ’s goal of achieving the lowest cost did not 

in any way stem from its legislative mandate judge.33 

23. It is admitted that had HQ opted to build any of its own hydroelectric development projects 

in Quebec, it would have benefitted from ownership of the facilities throughout their useful life34 

as well as long-term cost stability. Indeed one of the fundamental features of hydroelectric facilities 

is that they are virtually immune from inflation.35 

24. It follows that “to entice [HQ] to purchase the energy produced by the Churchill Falls plant 

rather than build its own facility, [CFLCo] needed to offer to [HQ] the same benefits that [HQ] 

could derive from its own projects – including protection against inflation – but at a better price, 

because, upon the termination of the contract, the plant would not belong to [HQ].”36 CFLCo and 

Brinco were fully aware of this and approached HQ on this basis.37 In fact, in 1967, the president 

of CFLCo had touted the merits, “[translation] at a time of rising prices,” of “[translation] low 

price” long-term energy sales contracts.38 

C. Contract Negotiations 

25. CFLCo attempts to place the agreed-upon bargain outside the Contract.39 It seeks to anchor 

the alleged “partnership” in the signing of the Letter of Intent, and presents the parties’ decision 

                                            
32  Factum of CFLCo at paras 43-46, 96. 
33  SC at para 116. The expert Dalton admitted that Hydro-Québec would not have negotiated 

the Contract differently even if its legislative mandate been the one as amended in 1981 and 

1983: Testimony of J. Dalton, October 2, 2013, at 48, 1.15 to 1.20, AS, vol 58 at 23135. 

34  Hydroelectric facilities have an extremely long life, provided normal maintenance is carried 

out on them: testimony of T. Vandal, October 21, 2013, at 69, 1.3 to 75, 1.2, AS, vol 59 

at 23443-49.  

35  SC at para 371, item 5(d), Answer, para 68, AS, vol 2 at 336. Also see Exhibits D-10.3 at 43, 
AS, vol 17 at 6399 and D-10 at 5, AS, vol 17 at 6351. 

36  CA at para 82 [our emphasis]. Also see Exhibit D-24.3, p 11, AS, vol 20 at 7614 and 
Testimony of T. Vandal, October 22, 2013, at 15, 1.1 to 18, 1.2, AS, vol 60 at 23592-95; 
Testimony of J. Dalton, September 30, 2013, at 65, 1.5 to 66, 1.1, AS, vol 57 at 22760-61 
and October 1, 2013, at 98, 1.16 to 99, 1.15, AS, vol 58 at 23007-08. 

37  SC at para 371(j); CA at para 39(j). See for example Exhibits D-68, AS, vol 23 at 8822ff, 
and D-14 at 8, AS, vol 17 at 6430. 

38  Exhibit D-10 at 5, AS, vol 17 at 6351. 
39  A claim rejected by the trial judge: SC at paras 63-64, 454-458, 552-556.  
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to extend the term of the Contract and their deliberate choice not to index the price during the 

renewal period as insignificant adjustments made along the way.40 This picture is contradicted by 

the judgments of the courts below. 

1. The Letter of Intent 

26. On two occasions, in 196141 and in 1964,42 HQ chose to proceed with the development of its 

own projects rather than with the Churchill Falls project. Negotiations resumed, however, in 1965 

and, on October 13, 1966, the parties signed a letter of intent (Letter of Intent),43 which led HQ 

to defer the Manic-3 project for a few years so as to avoid ending up with excessive energy 

surpluses.44 

27. The Letter of Intent provides for a 40- or 44-year contract (Art. 11) and a fixed price structure 

that decreases in steps over time (Sections 16.0 and 17.0). It explicitly acknowledges that the price 

is based on the project costs (called “Capital Costs”) (Section 18.0), thereby reflecting the choice 

of the parties to shield the price from any potential fluctuations in the value of energy on the 

markets.45 

28. CFLCo alleges it spent a total of $132 million on the project following the signing of the 

Letter of Intent.46 However, it fails to specify that $115 million of that amount came from HQ, 

which had agreed to this investment not on the basis of the Letter of Intent, but almost two years 

later, once the parties had come to an agreement on the terms of the Contract, subject to completion 

of the financing.47  

                                            
40  Factum of CFLCo at paras 36-47. 
41  SC at paras 56-57; CA at para 12. 
42  SC at para 59; CA at para 13. 
43  Exhibit D-16, AS, vol 17 at 6452ff. 
44  SC at paras 60-62; CA at para 13, Testimony of R. Boyd, former president of Hydro-Québec, 

in a previous dispute; Exhibit D-206 at 36, 1-2 to 37, 1-5, AS, vol 35 at 13844-45. 
45  CA at paras 81, 141. 
46  Factum of CFLCo at para 39. 
47  SC at para 66 (note 43), 75(172), 76; Answer at paras 83, 85, AS, vol 2 at 337; testimony of 

T. Vandal, October 29, 2013, at 150, 1.19 to 159, 1.16, AS, vol 61 at 24151-60; 
Exhibits D-274.01 at 9, AS, vol 42 at 16662, D-274.02 at 8, AS, vol 42 at 16683, D-274.03, 
at 8, AS vol 42, at 16707, D-22, AS, vol 17 at 6523ff, and D-23, AS, vol 17 at 6531ff. 
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2. The circumstances that prompted the parties to extend the term of the Contract 

for 25 years at a fixed price 

29. In the spring of 1968, the parties found themselves in a fundamentally different situation 

from the one that had existed at the time the Letter of Intent was signed.48 This situation is 

described in the minutes of a joint meeting of the executive committees of the boards of directors 

of Brinco and CFLCo held on April 10, 1968 (Minutes),49 a crucial document cited at length by 

the courts below.50 

30. On the one hand, CFLCo was facing serious difficulties in obtaining the necessary financing 

for the project. These difficulties forced HQ to assume, at the lenders’ request, far more onerous 

guarantees than those agreed upon in the Letter of Intent – in particular, a “take or pay” guarantee 

for the entire term of the Contract,51 instead of for a period limited to 25 years,52 and an unlimited 

work completion guarantee in lieu of one capped at $100 million or $109 million.53  

31. On the other hand, the project costs had increased since the signing of the Letter of Intent. As 

explained by the Court of Appeal, this “made the Contract far less viable economically for [HQ] 

looking 40 years forward”.54 Indeed, as compared to the cost of HQ’s own projects, the price proposed 

by CFLCo, which had become substantially higher, was no longer as advantageous. As explained in 

the following extract from the Minutes, which reflect the comments of CFLCo’s president:55 

(i) The cost of the project was now estimated to exceed $900 million, whereas 
the estimate in 1966 was in the range of $800-850 million. As a consequence of 
this, the power price was substantially higher. The savings which Hydro-Quebec 
envisaged as a result of their buying Churchill power versus development of their 
own projects were not as substantial. […] [Our emphasis] 

32. It is against this backdrop that the parties decided to extend the Contract for 25 years at a 

fixed price. As held by the trial judge, the Minutes are, in this respect, “self-explanatory, 

                                            
48  SC at paras 68-70: CA at para 15. Also see a document comparing the Letter of Intent with 

a draft Contract, forwarded to the premier of Quebec on June 6, 1968: Exhibit D-181 at 7, 
AS, vol 33 at 13075.  

49  Exhibit D-33, AS, vol 21 at 8135ff. 
50  SC at para 71, 460; CA at para 16. 
51  Testimony of T. Vandal, October 21, 2013, at 186, 1.12 to 187, 1.5, AS, vol 59 at 23560-61. 
52  Letter of Intent, Exhibit D-16, S 24.0, AS, vol 17 at 6469-6471. 
53  Letter of Intent, Exhibit D-16, S 25.0, AS, vol 17 at 6471-6472. 
54  CA at para 53. 
55  Exhibit D-33 at 4, AS, vol 21 at 8138. 
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uncontradicted and determinative of the intentions of the parties” and “shed light on the true 

genesis of and justification for the price structure agreed to by the parties”. They state as follows:56 

Arising from recent negotiations, there were five points which Hydro-Quebec 
insisted upon. In presenting these five points to the meeting, Mr. McParland 
reported that the demands of Hydro-Quebec in this regard had been substantially 
reduced from those originally presented; that each of the points had been 
discussed extensively; and that Hydro-Quebec’s position in respect thereto was 
very firm. 

The points were as follow: 

1.  Renewal of the contract 

Hydro-Quebec wished to be able to project a lower mill rate than the present draft 
of the contract permitted. Due to increased costs and escalation the effect of the 
present term of 44 years from first delivery or 40 years from completion indicated an 
average mill rate considerably in excess of that contemplated in 1966. 
Accordingly, they had requested a 25 year extension of the contract on a flat mill 
rate basis suggested at two mills per kilowatthour. They wished this to be in the form 
of an option. This would produce a gross revenue of $60-65 million per annum. There 
would be no debt outstanding. Should CFLCo attempt to qualify the rate by the 
addition of escalators or make any provision for its tax position, the purpose of the 
extension would be defeated. Although the Churchil [sic] project was marginally 
more attractive then [sic] nuclear power today, it was conceivable that it would not 
be in 40 years’ time. It was obvious that a commitment on the extension was 
preferable to an option […]. The meeting authorized the negotiating team to 
conclude an arrangement with Hydro-Quebec for an extension, by way of option to 
them, of the term of the contract of 25 years at two mills per kilowatthour on the 
condition that they exercised such option at least ten years before termination of the 
contract and preferably much sooner. [Our emphasis] 

33. The Minutes demonstrate that it was HQ’s objective to obtain a better price as compared to 

the projected costs of its own projects (an objective in no way attributable to its legislative mandate 

at the time57 or to any kind of “market and regulatory paradigm”), which led it to require an 

extension of the term of the Contract. They further demonstrate that HQ required a price that was 

lower than the agreed levels during the first 40 years in order to reduce, on average, the price 

specified in the Contract. 

34. This requirement imposed by HQ, its previous refusals to pursue the Churchill Falls project, 

preferring to proceed with its own projects,58 as well as the need for HQ to defer or suspend its own 

                                            
56  SC at paras 386, 460; CA at para 53; Exhibit D-33 at 4-5, AS, vol 21 at 8138-39. 
57  Factum of CFLCo at para 46. See supra at para 22. 
58  Supra at para 26. 
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projects in order to insert Churchill Falls into its program,59 contradict CFLCo’s contention that 

HQ was not in a position to choose between the Churchill Falls project and its own projects.60 

Indeed, as found by the Court of Appeal, if HQ had not obtained the benefits it was seeking, it 

“could have decided to pursue its own infrastructure projects rather than to opt for the purchase of 

Churchill Falls electricity.”61 

35. The Minutes also reveal that, at this final stage of negotiations, the parties once again62 

considered the possibility of including an escalator and deliberately rejected it. The trial judge 

concluded that “[t]he decision to reject ‘escalators’ was not an inadvertent oversight […] [but] a 

decision taken intentionally by the parties […] [T]he decision was a manifestation of the agreement 

and reasonable expectations of each of the parties that there would not be any escalation in the mill 

rate during the additional 25 year term of the Power Contract.”63 These conclusions, which the 

Court of Appeal held to be “solidly supported by the evidence,”64 are completely at odds with 

CFLCo’s ambiguous statement that “it appears that CFLCo raised the possibility of some sort of 

escalator […] but did not insist.”65 

                                            
59  See supra at para 26. In 1968, HQ suspended the work on Outardes 2, which had commenced 

in 1966, and did not resume until 1974: Exhibit D-206 at 33, 1.26 to 36, 1.1, AS, vol 35 
at 13841-44.  

60  Factum of CFLCo at paras 30-35, 114. 
61  CA at para 97. 
62  At the Letter of Intent stage, the parties had rejected the possibility of including escalators. See 

s. 21 of the draft Letter of Intent, Exhibit D-0.1, AS, vol 16 at 5898ff, which disappeared in 

the subsequent draft, Exhibit D-0.2, AS, vol 16 at 5906ff. See the discussion regarding an 

escalator with a ceiling: Exhibit D-94 at 3 (item j), AS, vol 23 at 8983 and Exhibit D-103 at 8 

(item 6), AS, vol 23 at 9026 explained by Y. De Guise of HQ, in a previous legal action: 

Exhibit D-205 at 38, 1.6 to 1.13, AS, vol 35 at 13652 and at 44, 1.8 to 45, 1.3, AS, vol 35 

at 13658. See CFLCo’s finding as to the consequences of there not being any possibility of 

indexation in its expected return: Exhibits D-15 at 9-10, AS, vol 17 at 6442-43 and D-0.3 at 8 

(items 8,9), AS, vol 16 at 5930, and its requests to consider a periodic adjustment of the price 

to address this risk: Exhibits D-0.4 at 3, AS, vol 16 at 5940 and D.05 at 2, AS, vol 16 at 5942.  

63  SC at paras 461-464 . 
64  CA at paras 54, 80, 85-88, 90-95, 141. 
65  Factum of CFLCo at para 47. 
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36. The Minutes, along with minutes of a subsequent meeting,66 also reveal that CFLCo is wrong 

to state that it “chose” to make the renewal automatic.67 Rather, CFLCo succeeded in convincing 

HQ to commit beyond a simple option. CFLCo did so to protect itself against the risk that, upon 

expiry of the first 40 years of the Contract, HQ would no longer be interested in purchasing the 

energy from Churchill Falls because the price of such energy would be less attractive than the cost 

of other alternative forms of energy, such as nuclear energy.68  

D. The Agreed upon Contractual Equilibrium 

1. The risks and benefits allocated to HQ 

37. CFLCo attempts to create the impression that each party bore, by and large, equivalent 

risks.69 In point of fact, despite the fact that CFLCo was the project promoter and owner, the bulk 

of the project development risks were, as found by the courts below, transferred by CFLCo to 

HQ.70 Moreover, HQ also had to invest more than $400 million (of the time) in order to build the 

facilities needed to transmit the energy from the Labrador border to centres of consumption in 

Quebec.71 

38. The “take or pay” obligation assumed by HQ for the term of the Contract (obliging it to pay 

for large quantities of energy every month irrespective of its requirements)72 reflects, as the Court 

of Appeal concluded, the parties’ decision that HQ would bear the risk of any future variation in 

the value of energy – a risk that CFLCo was not able to assume.73 Far from being a “win-win,” as 

claimed by CFLCo,74 the “take or pay” obligation carried a substantial risk for HQ – characterized 

by the expert Lapuerta as the greatest risk.75 Indeed, HQ’s take or pay obligations meant that 

                                            
66  Exhibit D-278, AS, vol 43 at 16908ff, discussed in SC at para 72. 
67  Factum of CFLCo at para 46. 
68  SC at paras 465-466; CA at paras 16-17; Exhibit D-278, p 6, AS, vol 43 at 16913. 
69  Factum of CFLCo at para 42. 
70  SC at paras 75(173), 76, 371(f), 486-487, 489-490; CA at paras 22-23, 39(f), 55, 79-80; 

Lapuerta Report at paras 22, 60-66, 77, AS, vol 39 at 15566, 15582-85, 15588. 
The guarantee of completion of work is a major risk normally assumed by the owner: 
Testimony of T. Vandal, October 22, 2013, at 18, 1.17 to 20, 1.3, AS, vol 60 at 23595-97. 

71  Answer at para 55, AS vol 2 at 335. 
72  CA at note 25. 
73  CA at paras 90-92, 95. 
74  Factum of CFLCo at para 43. 
75  SC at para 415(45). 
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it assumed the risk that in the event of a decline in the price of alternative forms of energy – a very 

real possibility in light of the advances in nuclear energy at the time – HQ would be required to 

pay significantly higher prices for Churchill Falls energy.76 

39. In return for the risks it agreed to assume in order for the project to proceed, HQ obtained 

benefits without which it would never have agreed to set aside the development of its own projects. 

These benefits consisted of a guarantee of a supply at stable, predetermined prices as well as 

protection against inflation, similar to what HQ received from its own projects A further benefit 

was an average price over the term of the Contract that compared favourably with the costs of 

HQ’s own projects.77 When the parties agreed to extend the Contract, they refused to include an 

escalator or price indexation clause specifically in order to confer this latter benefit on HQ.78  

40. The evidence shows that the curve reflecting the Contract’s price structure follows a similar 

decreasing profile to the curves reflecting the costs that HQ, at the time, forecasted for its own 

projects, such as Bersimis, Carillon or Manic-Outardes.79  

2. The risks and benefits allocated to CFLCo 

41. While CFLCo was the named borrower and the debt appeared on its books,80 it successfully 

limited its exposure to development risks.81 

42. As recognized by the Court of Appeal, the absence of a price indexation clause in the 

Contract provided the lenders with “the certainty that the electricity would be sold at a price 

sufficient to repay the debt irrespective of any fluctuation in the market price”.82 This certainty 

allowed CFLCo to obtain the significant debt financing required for the project.83 Indeed, if 

                                            
76  SC at para 491; CA at para 94; Lapuerta Report at paras 18, 28, 81, AS, vol 39 at 15565, 

15568, 15590 and Appendix C at para 12, AS, vol 39 at 15633. 
77  SC at paras 75(174), 371(k), 488, 492-499, 512-516; CA at paras 5, 39(k), 45, 57, 79-80; 

Testimony of C. Lapuerta, November 11, 2013, at 82, 1.15 to 1.20, AS, vol 64 at 25242; 
Testimony of J. Dalton, October 1, 2013, at 104, 1.4 to 105, 1.15.  

78  Supra at paras 32, 35. 
79  Lapuerta Report at paras 27, 78-80, AS, vol 39 at 15567, 15588-90 and Exhibit D-270.3 

(revised Figure 5). 
80  Factum of CFLCo at para 44. 
81  Supra at paras 37-38. 
82  CA at para 93, Lapuerta Report at paras 19, 21, AS, vol 39 at 15565, 15566. 
83  CA at para 84. 
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the price set out in the Contract had been indexed to inflation or to energy prices on the markets, 

the lenders would not have agreed to finance the project.84  

43. Contrary to what is suggested by CFLCo,85 the declining price structure provided for in the 

Contract is completely unrelated to any prediction whatsoever by the parties, during the 

negotiations, as to future changes in the price of energy on the markets. As found by the Court of 

Appeal (and as illustrated by the graph reproduced in Annex 1 of the judgment), the price structure 

was instead a function of the repayment schedule of CFLCo’s debt and was intended to provide 

CFLCo with more substantial cash flows at the beginning of the Contract to meet its more onerous 

debt obligations during that period. Evidently, the higher price levels at the beginning of the 

Contract, which were necessary to obtain the financing, cannot be dissociated from the subsequent 

price levels.86 

44. In exchange for the transfer to HQ of the risk that the price of alternate forms of energy 

would fall below the price stipulated in the Contract, CFLCo gave up, for the term of the Contract, 

the benefit that it could derive from the opposite situation, i.e. an increase in the prices of alternate 

forms of energy, resulting in a relative increase in the value of hydroelectric energy on the markets. 

This benefit was allocated to HQ for the entire term of the Contract.87  

E. The parties’ situation following the signing of the Contract 

1. HQ 

45. CFLCo depicts HQ as being, at the time the Contract was negotiated, insensitive to the 

notions of profits and exports.88 It alleges that as a result of the oil price shocks in the 1970s 

and amendments to its legislative mandate, HQ purportedly transformed itself into a 

“different animal” in order to truly benefit from the increased value of energy on the markets and 

                                            
84  CA at para 86(46, 58); Lapuerta Report at paras 21, 43, 46, 52-58, AS, vol 39 at 15566, 

15573, 15574-75, 15578-82. 
85  Factum of CFLCo at para 64. 
86  CA at paras 85-88. 
87  SC at para 507(89); CA at para 85(150), Testimony of C. Lapuerta, November 11, 2013 

at 112, 1.14 to 113, 1.2, AS, vol 64 at 25272-73; Testimony of E. Martin, September 11, 
2013, at 136, 1.14 to 137, 1.21, AS, vol 55 at 21799-800. 

88  Factum of CFLCo at paras 5, 26, 91, 95, 97. 
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from the “pot of gold” Churchill Falls energy represented in those circumstances.89 All of these 

claims were rejected as contradicted by the evidence. 

46. The notions of profits and exports were part of HQ’s reality in the 1960s. Before deciding to 

absorb virtually all the Churchill Falls energy itself, HQ had contemplated reselling a portion of 

this energy for export, and had clearly informed Brinco of its objective of earning profits on such 

resale.90 The Letter of Intent explicitly considers possible exports “[translation] to a customer or 

customers in the United States” (ss 21.0, 22.0 and 24.1).91 

47. Contrary to what is claimed by CFLCo,92 HQ’s legislative mandate was not amended at the 

beginning of the 1980s to allow it to profit from the increased value of energy on the markets. 

Moreover, the evidence established that HQ did not build any power plants after the oil price 

shocks in order to export their production. The amendments to HQ’s mandate were part of an 

action plan aimed, through increased short- and medium-term exports, at addressing energy 

surpluses resulting from the commissioning of James Bay Phase I and lower-than-expected 

domestic demand.93 Temporarily exporting energy surpluses following the commissioning of a 

power plant was nothing new: in 1969, HQ had struck agreements in principle with Hydro-Ontario 

and the New Brunswick Electric Power Commission to export the energy surpluses that it expected 

to have available from Churchill Falls during the initial years of operation.94  

48. The evidence further shows that, despite market deregulation, HQ’s domestic sales are derived, 

in the vast majority of cases, from the heritage pool of electricity, the price of which is set by order-

in-council.95 Moreover, HQ’s ratio of exports to total energy supply, which had remained steady 

                                            
89  Factum of CFLCo at paras 8, 58-59, 61, 90. The expression “different animal” comes from 

the expert Dalton (Testimony of J. Dalton, September 30, 2013, at 138, 1.11-16, AS, vol 57 
at 22833), whose opinion was rejected by the trial judge (SC at para 386-392). 

90  Exhibits D-0.6 at 2, AS, vol 16 at 5949; D-14 at 8, AS, vol 17 at 6430; D-15 at 6, AS, vol 
17 at 6439; Testimony of J. Dalton, October 2, 2013, at 52, 1.5 to 1.13, AS, vol 58 at 23139. 

91  See Exhibits D-160 at 2, AS, vol 33 at 12799 and D-251A at 122, 1.5 to 123, 1.14, AS, 
vol 38 at 15130-31. 

92  Factum of CFLCo at paras 58-59, 61. 
93  SC at paras 114-121. 
94  Testimony of C. Dubé, November 5, 2013, at 97, 1.13 to 100, 1.2, AS, vol 63 at 24843-46; 

Exhibits D-24.02.06 at 18, AS, vol 19 at 7079 and D-07, AS, vol 16 at 5951ff. 
95  Testimony of C. Lapuerta, November 12, 2013, at 50, 1.10 to 52, 1.15, AS vol 64 

at 25354-56; Testmony of T. Vandal, October 21, 2013, at 127, 1.9 to 137, 1.19, AS, vol 59 
at 23501-11; Exhibit D-297, AS, vol 48 at 18928ff. 
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after the amendments to its legislative mandate, decreased after the opening-up of the markets in 

1997.96  

49. CFLCo’s contention that HQ reaps “windfall profits in both domestic markets and in 

competitive, open access and spot markets”97 on Churchill Falls energy is contradicted by the 

evidence, which shows that the electricity purchased under the Contract forms an integral part of 

the Quebec heritage pool used to supply electricity for domestic consumption.98 The evidence 

further shows that the cost of the Contract is included, without any mark-up or profit, in the costs 

used to set, by order-in-council, the price of heritage pool electricity.99 Since the beginning of the 

1980s, the production from Churchill Falls has been completely absorbed by local Quebec demand. 

Accordingly, the only reason HQ today has energy surpluses available for export sales is because 

(as illustrated by Figure 9 of the Lapuerta Report) it restarted and continued its development 

program after the commissioning of Churchill Falls.100  

50. Moreover, the very notion of “windfall profits” completely distorts the nature of the bargain 

struck by the parties, in that it obscures the fact that the contractual benefit in question was 

allocated to HQ.101 It further ignores the fact that if, instead of going forward with the Churchill 

Falls project, HQ had opted for any of its own projects, it would benefit from long-term cost 

stability comparable to that derived from the Contract.102 To contend that HQ is reaping “windfall 

profits” with the Contract is therefore just as specious as saying that HQ is reaping “windfall 

profits” from its own power plants built during the same time.  

                                            
96  SC at para 121(297-298). 
97  Factum of CFLCo at para 97. 
98  Testimony of T. Vandal, October 21, 2013, at 134, 1.3 to 1.17, AS, vol 59 at 23508. 
99  SC at para 417 referring to the testimony of C. Lapuerta. Also see Testimony of C. Lapuerta, 

November 13, 2013, at 143, 1.25 to 146, 1.6, AS, vol 64 at 25524-27; Exhibit D-297, AS, 
vol 48 at 18928ff, and Testimony of C. Dubé, November 6, 2013, at 65, 1.21 to 67, 1.3, AS, 
vol 63 at 25000-25002.  

100  SC at para 591; Exhibit D-286 at 2 (corrected Figure 9), AS, vol 44 at 17421 and Testimony 
of C. Lapuerta, November 12, 2013, at 40, 1.8 to 42, 1.10, AS, vol 64 at 25344-46; 
Testimony of T. Vandal, October 22, 2013 at 50, 1.17 to 54, 1.21, AS, vol 60 at 23627-31 
and Oct. 28 2013, at 34, 1.20 to 39, 1.22, AS, vol 60 at 23821-26 as well as Oct. 28 2013, at 
34, 1.20 to 29, 1-22, AS, vol 60, at 23821-26 and October 29, 2013, at 61, 1.4 to 65, 1.21, 
AS, vol 61 at 24062-66; Testimony of C. Dubé, November 5, 2013, at 99, 1.11 to 101, 1.2, 
AS, vol 63 at 24845-47; Testimony of E. Maillé, October 30, 2013, at 134, 1.5 to 1.11, AS, 
vol 61 at 24312; Exhibit D-335 (confidential) at 24, AS, vol 50 at 19956. 

101  Supra at para 44. 
102  Supra at paras 23, 40. 
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2. CFLCo 

51. Today, CFLCo is indirectly controlled by Newfoundland. In 1974, following the first oil 

price shock and when the Plant, although not completed, was already in production, Newfoundland 

acquired Brinco’s shares in CFLCo using the threat of expropriation and over Brinco’s protests.103 

As pointed out by the trial judge, today Newfoundland is the beneficiary of the debt financing that 

allowed Brinco to remain the controlling shareholder of CFLCo.104 

52. CFLCo would have the Court believe that it is a prisoner of the 1969 “market and regulatory 

paradigm” and of a contract that no longer has any relevance to it, as CFLCo is unable to benefit 

from the increase in the value of energy.105  

53. This argument ignores a fundamental aspect of the bargain struck between the parties, 

namely that the Contract enabled the construction of the Plant,106 the value of which increases with 

the increase in the value of energy in the marketplace.107 As recognized by the Court of Appeal, 

as a result of the Contract,“[s]ince the repayment of the loan in 2010, [CFLCo] has become the 

owner of a valuable plant – estimated at 20 billion dollars by Thierry Vandal – whose long life 

expectancy would enable [CFLCo], after expiry of the contract in 2041, to sell the energy produced 

at market prices for many decades.”108 As the Superior Court of Québec concluded in separate 

proceedings currently pending between the parties, the residual value of the Power Plant was 

definitely a benefit considered by Brinco when the Contract was negotiated.109 In this respect, it 

ought to be recalled that when the Contract expires in 2041, 118 years will be left to run on the 

concession enjoyed by CFLCo.110  

                                            
103  SC at paras 21-22. Exhibit D-195 at 1, 2, 14. 
104  SC at para 511; CA at paras 45, 85(149). Lapuerta Report at paras 19, 24, 67-71, AS, vol 39 

at 15565, 15566-67, 15585-87. 
105  Factum of CFLCo at paras 9, 16, 62. 
106  SC at paras 367, 371(g)(h); CA at para 39(g)(h); Exhibit D-18 at 7, AS, vol 17 at 6492; 

supra, para 42. 
107  Lapuerta Report at paras 105, 107, AS, vol 39 at 15597-98 and Appendix E at para 12, AS, 

vol 39 at 15642-43.  
108  CA at para 79 [notes omitted; our emphasis]. Also see testimony of E. Martin, September 9, 

2013, at 150, 1.3 to 1.9, AS, vol 54 at 21404 and September 10, 2013, at 35, 1.10 to 1.16, 
AS, vol 54 at 21479. 

109  Hydro-Québec c Churchill Falls (Labrador) Corporation Ltd., 2016 QCCS 3746 (on appeal) 
at paras 909-916, Appellant’s Book of Authorities, hereinafter “ABA”, vol I at iii; also 
see testimony of C. Lapuerta, November 13, 2013, at 104, 1.7 to 1.13, AS, vol 64 at 25485. 

110  Supra at para 16. 
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54. Having received the benefits that flow to it under the Contract, including the construction of 

a power plant that has “considerable potential,”111 CFLCo waited for the debt guaranteed by HQ 

to be fully reimbursed prior to instituting the proceedings giving rise to this appeal.112 Through 

these proceedings, it seeks to deprive HQ, some 25 years before the expiry of the Contract, of the 

benefits that flow to HQ as consideration for HQ agreeing to assume the significant guarantees 

and risks that allowed the project to go forward.113 

55. The trial judge noted that the relief sought by CFLCo are a continuation of the actions taken 

by Newfoundland since the end of the 1970s to challenge HQ’s rights under the Contract in order 

to increase the benefits that inure to Newfoundland as owner of the hydraulic resource exploited 

by CFLCo.114 It is therefore unsurprising that these proceedings were brought at the instigation of 

Newfoundland, which is supporting the costs thereof.115 Yet, the rent and royalties that 

Newfoundland is entitled to in relation to the project are extraneous to the Contract, having been 

previously agreed upon between Newfoundland and Brinco, without any involvement by HQ.116  

PART II – QUESTIONS IN ISSUE 
 

56. HQ’s position regarding each of the questions in issue as identified by CFLCo117 is as 

follows: 

 Regarding the standard of foreseeability, HQ submits that the Court of Appeal did not 

err in fact or in law in finding that the increased market value of energy that is the 

foundation of CFLCo’s action, was foreseeable; 

 As regards the duties of good faith and cooperation in relational contracts, HQ submits 

that this is where the main question in this appeal arises. The main question is whether 

good faith and the resulting duty of cooperation impose an obligation on HQ to 

relinquish a benefit allocated to it under the Contract for the purpose of sharing such 

benefit with CFLCo. HQ submits that the Court of Appeal was correct in finding that 

the duty to share invoked by CFLCo does not exist under Quebec civil law; and 

                                            
111  CA at para 156. 
112  SC at paras 536-537, Under ss 12.1, 12.3 and 17.2 of the Contract, HQ’s guarantee remains 

effective even in cases of force majeure. CA at para. 23. 
113  SC at para 566; CA at paras 5, 99, 156. 
114  SC at paras 534-539. 
115  SC at 532. 
116  Supra, para 16. 
117  Factum of CFLCo at 74-76. 
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 As regards the appropriate remedy, HQ submits that CFLCo is not entitled to any relief 

and the trial judge was correct in holding that the primary relief sought by CFLCo was 

patently inappropriate and unsustainable under Quebec law. 

PART III – ARGUMENT 
 

57. In its response to CFLCo’s submissions, HQ successively addresses the following points: 

(A) Quebec civil law governing changed circumstances; (B) CFLCo’s claim fails to satisfy the 

basic conditions for judicial review and modification of a contract, where such a power exists; and 

(C) the absence, in Quebec law, of a duty to share contractual benefits allocated to HQ. HQ also 

addresses: (D) the remedy sought by CFLCo; and (E) prescription of the action. 

A. Changed circumstances under Quebec civil law 

58. Fundamentally, CFLCo’s claim is that under Quebec civil law, the principle of good faith 

may, in the event of an unforeseeable change in circumstances, give rise to a duty to renegotiate 

and, possibly, modify a validly formed contract. The corollary of this claimed duty to renegotiate 

is, in the event of a breach of the duty, a judicial power to review and modify such contracts. 

59. CFLCo’s action evokes an analytical framework which is known as the "theory of 

imprévision" in the French civilian tradition. The theory of imprévision is an exception to the 

principle of the binding force of contracts. In jurisdictions where it is accepted the theory allows 

courts, where the equilibrium of a contract is disrupted by the occurrence of unforeseeable 

circumstances, to modify the contract so disrupted in order to restore the original contractual 

equilibrium. 

60. While CFLCo’s claim is formally based on the principle of good faith, a proper appreciation 

of the merits of the legal argument it advances requires an understanding of the evolution of 

Quebec civil law on the question of whether the theory of imprévision ought to be adopted in 

positive law. 
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1. Rejection of the theory of imprévision by the Quebec legislator 

61. The case law and doctrine recognize that the theory of imprévision does not exist in Quebec 

civil law – notwithstanding the fact that a number of authors argue, de lege ferenda, in favour of 

adoption of the theory.118 

62. The absence of the theory of imprévision in Quebec law is the result of a deliberate, 

considered legislative decision, based on legislative policies. 

63. On June 20, 1978, The Civil Code Revision Office (the Office) tabled its draft new Civil 

Code before the National Assembly. The second paragraph of article 75 of the Draft Civil Code 

proposed to modify the province’s law by granting courts the power to review contracts in the 

event of unforeseeable changes in circumstances resulting in "excessive prejudice for one of the 

parties".119 

64. The legislator chose, however, not to follow the Office’s recommendation. Rather, it adopted 

the opposite solution by enacting a general rule establishing the immutability and inviolability of 

contracts – the principle reflected in article 74 of the Draft Civil Code and now codified in 

article 1439 CCQ – while not creating any exception to this general rule in the case of a change in 

circumstances, unforeseeable or otherwise.120 

                                            
118  Québec (Procureur général) c Kabakian-Kechichian, [2000] RJQ 1730 (CA) at para 60, 

RBA, vol I, tab 13; Coderre c Coderre, 2008 QCCA 888 at para 59, ABA, vol I at ii; 
Transport Rosemont inc. c Montréal (Ville de), 2008 QCCS 5507 at paras 19, 22, 26-28, 31-
32, RBA, vol I, tab 14; Construction DJL inc. c Montréal (Ville de), 2013 QCCS 2681 
at paras 46, 55, RBA, vol I, tab 9; Groupe Renaud-Bray inc. c Innovation FGF inc., 2014 
QCCS 1683 at paras 48-52, RBA, vol I, tab 10; Pierre-Gabriel Jobin and Nathalie Vézina, 
Les obligations, 7th ed. (Cowansville, Que: Yvon Blais, 2013) (Jobin and Vézina) 
at 263-264, 537, RBA, vol II, tab 27; Didier Lluelles and Benoît Moore, Droit des 
obligations, 2nd ed (Montreal: Thémis, 2012) (Lluelles and Moore) at 1287-1290, RBA, 
vol II, tab 34; Jean Pineau and Serge Gaudet, Théorie des obligations, 4th ed (Montreal: 
Thémis, 2001) (Pineau and Gaudet) at 518, 520, RBA, vol III, tab 43; Julie Bédard, 
“Réflexions sur la théorie de l’imprévision en droit québécois” (1996-1997) 42 McGill LJ 
761 (Bédard) at 794, RBA, vol I, tab 18; Vincent Karim, Les obligations, 3rd ed (Montreal: 
Wilson & Lafleur, 2009) (Karim) at 695, RBA, vol II, tab 28. 

119  Office de révision du Code civil, Rapport sur le Code civil du Québec (Quebec: Éditeur 
officiel, 1977) (CCQ Report), vol I at 345, RBA, vol III, tab 41. 

120  Subject to art 1834 CCQ for gifts encumbered with a charge. Provisions authorizing judicial 
intervention in the event of unforeseeable circumstances also exist in non-contractual matters 
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65. In the context of a comprehensive review of Quebec’s civil law in which the legislator 

undertook the task of reviewing and rethinking everything,121 the only possible conclusion is the 

one expressed by Justice LeBel and shared by most legal commentators, namely that [translation:] 

"the legislator refused to incorporate in the law of obligations a principle of judicial review of 

contracts for imprévision."122 

66. Contrary to CFLCo’s suggestion123, it is not the absence of a specific provision on 

imprévision that is conclusive of the Quebec legislator’s intention. Rather it is the legislative 

history that demonstrates the existence of a deliberate and unequivocal decision not to change the 

existing law on this point.124  

67. CFLCo’s argument is an attempt to avoid a clear and deliberate legislative decision by 

seeking the judicial creation of an analogous theory. In HQ’s submission, the creation by the courts 

of a right that the legislator purposefully refused to incorporate into positive law is incompatible 

with the respective institutional roles of the courts and of the legislator.125 

2. Any development of Quebec civil law must be consistent with the legislative 

choices reflected in the Civil Code of Québec 

68. Should this Court agree with the Court of Appeal that the legislator’s decision to refuse to adopt 

a theory of imprévision does not exclude the possibility that Quebec civil law may address 

unforeseeable changes in circumstances differently than it has until now, HQ submits that any judicial 

                                            
in two specific cases: legacies with a charge in successoral matters (art 771 CCQ) and trusts 
(art 1294 CCQ). 

121  See CCQ Report, supra note 119, vol I at xxv-xxvi, RBA, vol III, tab 41. 
122  Louis LeBel, “Incertitudes contractuelles – incertitudes judiciaires” in Claude Fabien and 

Benoît Moore, Les conférences Albert-Mayrand 1997-2011 (Montreal: Thémis, 2012) at 97, 
RBA, vol II, tab 32. Also see Lluelles and Moore, supra note 118 at 1289-1290, RBA, 
vol II, tab 34; Jobin and Vézina, supra note 118 at 263-264, RBA, vol II, tab 27; Pineau 
and Gaudet, supra note 118 at 520, RBA, vol III, tab 43; Karim, supra note 118 at 695, 
RBA, vol II, tab 28; Paul-André Crépeau, “La fonction du droit des obligations” (1998) 43 
RD McGill 729 (Crépeau) at 772, RBA, vol I, tab 21. 

123  Factum of CFLCo at para 12. 
124  See by analogy Uniprix, supra note 8 at paras 84-85, RBA, vol I at ii; Lefebvre (Syndic de); 

Tremblay (Syndic de), [2004] 3 SCR 326 at paras 26-27, RBA, vol I at i; and Pelouse 
Agrostis Turf inc. c Club de golf Balmoral, 2003 CanLII 2728 (QC CA) at paras 21-28, RBA, 
vol I at ii. 

125  Zeitel v Ellscheid, [1994] 2 SCR 142 at 152, RBA, vol I, tab 15. 
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development of the law of obligations – on the basis of good faith or otherwise – must be consistent 

with the scheme of the CCQ and the legislative policy decisions that inform the text of the Code.126 

69. The Office’s proposal regarding imprévision was meant to reflect "the complement of a 

general legislative policy seeking to establish better justice and equity in contractual relations".127 

Consistent with that proposal and with its underlying legislative policy, the Office had also 

recommended that lesion between adult persons be recognized generally as vitiating consent.128 

70. However, both proposals met the same fate. Neither was accepted by the legislator, as they 

did not reflect the balance between "contractual equity" and "stability of contractual relations"129 

sought by the legislator in areas other than those where the assumed vulnerability of one of the 

parties warrants a protective approach.130 

71. The legislator’s decision to prefer contractual stability in the event of a change in 

circumstances is also reflected in the principle of monetary nominalism, recognized generally in 

article 1564 CCQ, and in the rule of the inviolability of a fixed price contract, codified in article 

2109 CCQ.131 In short, the legislator’s refusal to enact the theory of imprévision in Quebec law is 

a legislative decision based on considerations of legislative policy.132 

72. Admittedly, the provisions of the Civil Code are not the sole source of Quebec civil law, nor 

is this law carved in stone in 1994. However, to use the principle of good faith to simply introduce 

                                            
126  Lac d’Amiante du Québec ltée v 2858-0702 Québec inc., [2001] 2 SCR 743 at para 39, RBA, 

vol I at i. 
127  CCQ Report, supra note 119, vol II, t. 2, at 624-625, RBA, vol III, tab 42. 
128  Projet de Code Civil, art. 37; CCQ Report, supra note 119, vol I at 339-340, RBA, vol III, 

tab 41, and vol II, t. 2, at 614-615, 625, RBA, vol III, tab 42. 
129  Marie José Longtin, “La réforme du Code civil : la gestion d’un projet” in Du Code civil du 

Québec : Contribution à l’histoire immédiate d’une recodification réussie (Montreal: 
Thémis, 2005) at 193, RBA, vol II, tab 35; and Crépeau, supra note 122 at 772, RBA, vol I, 
tab 21. Also see the minister’s comments regarding lesion: Quebec, Ministère de la Justice, 
Commentaires du ministre de la Justice : Le Code civil du Québec : Un mouvement de 
société, t. I (Québec: Publications du Québec, 1993) at 853, RBA, vol III, tab 45. 

130  See arts 1437 (consumers and adhering parties), 1405 (minors and protected persons of full 
age), 1901 (residential lease) and 2332 (loan of a sum of money) CCQ 

131  Lluelles and Moore, supra note 118 at 1289, RBA, vol II, tab 34. 
132  Concerning the notion of “legislative policy” see Paul-André Crépeau, “Une certaine 

conception de la recodification” in Du Code civil du Québec : Contribution à l’histoire 
immédiate d’une recodification réussie (Montreal, Thémis, 2005) at 41-42, RBA, vol II, 
tab 22. 
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a general power of judicial review of contracts in the event of changed circumstances would not 

respect the legislator’s policy decisions and would render our law of contracts fundamentally 

incoherent. As Pineau and Gaudet note in comparing lesion between adult persons and the theory 

of imprévision:133 

[Translation:] 

[…] if [the law] does not generally sanction the imbalance existing when the 

contract is entered and resulting from the exploitation of one party, it would be 

incoherent to sanction an imbalance occurring at the time the contract is performed 

and not resulting in any way from the conduct of the contracting party but rather 

from unforeseeable circumstances. 

73. In light of the legislator’s policy decisions and the general legislative orientation of the 

Code,134 the Court of Appeal proposed that faced with an unforeseeable change in circumstances 

resulting in a situation of financial hardship, good faith may intervene, but only in the event of a 

party’s refusal to offer a concession that is [translation:] "objectively reasonable and non-

prejudicial to the other party"135. According to the standard proposed by the Court of Appeal, 

which clearly would not apply in this case, good faith could sanction conduct that is [translation:] 

"irrational and inexplicable, or in a word, unreasonable"136. 

74. The standard proposed by the Court of Appeal limits judicial intervention to situations akin 

to an abuse of rights – and therefore to wrongful conduct. This standard thus reconciles, on the one 

hand, the general principle of good faith as a norm of socially acceptable conduct, including, in 

the case of unforeseeable changes in circumstances and, on the other hand, the legislative decision 

to reject imprévision and lesion between adult persons and to limit judicial review of the 

obligational content of contracts to defined areas of protection.137 

75. CFLCo does not complain here of an abuse of rights (i.e., the wrongful exercise of 

contractual rights) by HQ. Rather, it attacks the very existence of HQ’s contractual right. This 

signifies that it is seeking judicial review of the adequacy of the agreed upon contractual 

                                            
133  Pineau and Gaudet, supra note 118 at 520, RBA, vol III, tab 43. 
134  CA at para 120. 
135  CA at para 155. 
136  CA at para 155. 
137  Supra, note 130. 
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equilibrium – a power that exists only exceptionally in Quebec civil law, in cases where it is 

warranted because of the presumed vulnerability of one of the parties138. The strictly commercial 

nature of the contract, its complexity, and the fact that its terms and conditions had been negotiated 

at great length by very well-informed and seasoned parties, places this case at the extreme opposite 

end of the spectrum as compared to those areas where the legislator intervened to circumscribe 

contractual freedom and protect the vulnerable. 

B. Even in those jurisdictions that recognize a power of judicial review and modification 

of contracts in changed circumstances, CFLCo’s action does not satisfy the basic 

requirements for the exercise of such power  

76. Should this Court accept that the principle of contractual good faith empowers the courts to 

modify validly formed contracts in the event of an unforeseeable change of circumstances, it will 

further have to define the criteria governing this new power. Such criteria are necessary to ensure 

that the courts’ role is limited to restoring the original contractual equilibrium insofar as it was 

upset by the change in circumstances and does not enter the domain of distributive justice. Such is 

the purpose of the criteria identified, de lege ferenda, in the Quebec doctrine, and applied in 

civilian jurisdictions that allow judicial intervention in the case of changed circumstances. 

77. The following criteria are generally recognized as essential prerequisites for the exercise of 

a judicial power of review and modification of a contract in the event of a change in circumstances: 

(1) the change must be unforeseeable and beyond the control of the parties (2) the change must 

fundamentally alter the equilibrium of the contract: (i) by rendering performance of the contract 

excessively onerous for one of the parties, or (ii) by diminishing the value of the consideration 

received by one of the contracting parties; and (3) the risk reflected by the change in circumstances 

must not have been allocated by the contract to one of the parties139. 

                                            
138  Id. 
139  See Art 6.2.2 des Principes d’UNIDROIT relatif aux contrats du commerce international, 

Institut international pour l’unification du droit privé (UNIDROIT), Rome, 2004 
(UNIDROIT principles), RBA, vol II, tab 26; Jobin and Vézina, supra note 118 at 263, 
535, RBA, vol II, tab 27; Bédard, supra note 118 at 764-765, 767, RBA, vol I, tab 18; 
Marie Annik Grégoire, Liberté, responsabilité et utilité : la bonne foi comme instrument de 
justice (Cowansville Que: Yvon Blais, 2010) (Grégoire) at 237, RBA, vol I, tab 25. 
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78. It has been shown that in the jurisdictions and model laws discussed by the parties before 

the courts below, the requirement that the change in circumstances result in an excessive burden 

for one of the parties is a common denominator for the review of contracts in the event of a change 

in circumstances140. The absence of any mention by CFLCo of the very recent legislative adoption 

of imprévision in French private law is, in this respect, remarkable, given that the new article 1195 

of the French Civil Code requires that the unforeseeable change in circumstances render 

performance of the contract [translation:] "excessively onerous for a contractual party who had not 

agreed to assume such risk".  

79. CFLCo’s claim is presented as one based on good faith. Significantly, however, CFLCo’s 

claim does not satisfy the basic requirements that generally govern the exercise of the judicial 

power of review of a contract in those jurisdictions where such a power exists, irrespective of 

whether the term "imprévision" or, as in the Unidroit Principles, "hardship" is used to describe this 

power (both terms reflecting the same thing). 

80. Indeed, the courts below held that the eventuality complained of by CFLCo was foreseeable 

and reflected a risk allocated by the Contract. They further held that the changes in circumstances 

invoked did not alter the equilibrium of the Contract for CFLCo, as its performance of the Contract 

has not become excessively onerous. Moreover, the evidence confirmed that CFLCo is not in a 

situation of financial distress or of "hardship". 

                                            
140  French private law: art 1195 of the French Civil Code, which came into force on October 1, 

2016, RBA, vol I, tab 2; French administrative law: René Chapus, Droit administratif 
général, t. 1, 15th ed (Paris: Montchrestien, 2001) at 1212, RBA, vol I, tab 20; Germany: 
Hannes Rössler, “Hardship in German Codified Private Law – In Comparative Perspective 
to English, French and International Contract Law” (2007) 15:4 European Review of Private 
Law 483 (Rössler) at 489-493, 495-496, 506, 511, RBA, vol III, tab 47; Basil Markesinis, 
Hannes Unberath and Angus Johnston, The German Law of Contract – A Comparative 
Treatise, 2d ed (Oxford: Hart, 2006) (Markesinis et al.) at 323, 325-326, RBA, vol II, 
tab 36; Philip Ridder and Marc-Philippe Weller, “Unforeseen Circumstances, Hardship, 
Impossibility and Force Majeure” (2014) 22:3 European Review of Private Law 371 (Ridder 
and Weller) at 372, 384, 386-388, 390-391, RBA, vol III, tab 46; Switzerland: Pierre 
Tercier and Pascal Pichonnaz, Le droit des obligations, 5th ed (Schulthess, 2012) at 217-218, 
220, RBA, vol III, tab 49; Typical laws: UNIDROIT Principles, supra note 139 at art 6.2.2., 
RBA, vol II, tab 26; Projet de Code civil, art 75. 
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1. The fluctuation in the market value of energy, which is at the heart of CFLCo’s 

claim, was foreseeable, and the risks and benefits related thereto were allocated 

to HQ 

81. CFLCo claims that the Court of Appeal applied an incorrect standard of foreseeability. 

According to CFLCo, a series of events have changed the very nature of the energy market. Its 

approach consists of packaging together a number of discrete events that occurred over almost 30 

years – the oil price shocks, changes in HQ’s mandate and the deregulation of U.S. markets – and 

then to claim: "That change in circumstances was unforeseeable".141 

82. CFLCo thus submits that it is not the fluctuation in energy prices that was unforeseeable, but 

the change in the "regulatory and market paradigm" (which change caused the fluctuation). This 

approach is a transparent attempt to shield CFLCo’s claim from the conclusion below that the 

parties had allocated to HQ the risk of fluctuating energy prices (as well as the burdens and benefits 

related thereto). CFLCo’s argument erroneously conflates the object of the risk attributed by the 

parties – any possible fluctuation in energy prices – with the possible causes of such fluctuation, 

which, by definition, are manifold.  

83. The approach proposed by CFLCo is patently wrong in law. The precise alignment, at any 

given moment in time, of multiple causes is not humanly predictable. Attempting to ascertain if 

such a coincidence was foreseeable is not a useful legal test of general application. Nothing is 

foreseeable with such a degree of accuracy. Foreseeability requires a determination as to whether 

the type of event in question is an ordinarily foreseeable contingency.142 

84. In the case at bar, a single event – the increase in the market value of energy – is the source 

of the benefit that CFLCo would like to remove from HQ and share in. It is that event that CFLCo 

must prove to be unforeseeable if the issue is to be addressed at the level of precision appropriate 

to a foreseeability analysis. 

                                            
141  Factum of CFLCo at para 90-92. 
142  Jean-Louis Baudouin, Patrice Deslauriers and Benoît Moore, La responsabilité civile, 8th ed 

(Cowansville Que: Yvon Blais, 2014) at 192, ABA, vol I, tab 6; Ouellette c Cloutier, [1947] 
SCR 521 at 526, RBA, vol I at ii. 
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85. On the basis of significant documentary and expert evidence, the courts below held that the 

increased market value of energy was not unforeseeable. To quote the Court of Appeal, 

[translation:] "The uncontradicted evidence establishes that [the parties] knew that the price of 

hydroelectric energy was subject to fluctuation".143 

86. CFLCo’s factum contains the surprising and gratuitous statement that all the evidence 

confirmed that none of the parties involved in the project, including Ebasco Services (at the time 

a consultant for HQ), had "even remotely" foreseen the changes that occurred in the energy 

market.144 On the contrary, the evidence contains a report published by Ebasco in 1968, while the 

parties were negotiating the Contract, which states that: "during tight supply periods, such as the 

Suez Canal crises, prices increase sharply" and "The wide fluctuations in fuel oil prices result 

primarily from its sensitivity to international crises and its effect on availability including 

transportation”.145 

87. That the market value of energy could fluctuate significantly was therefore eminently 

foreseeable and that contingency was "known" to the parties. What was "unknown" was when such 

fluctuations might occur, whether they would be upwards or downwards and the magnitude of any 

fluctuations. It is in sense and in order to describe a state of fact, and not a principle of law, that 

the expert Lapuerta and the courts below used the term "known unknowns".146 

88. The doctrine confirms that in the face of an eminently foreseeable event – in the present case 

significant fluctuations in energy prices – one may not point to the magnitude of the variation in 

order to characterize the event as "unforeseeable".147 

89. CFLCo transposes its unforeseeability argument into one that relates to the true intention of 

the parties, asserting that contracting parties "cannot meaningfully have intended or assumed 

                                            
143  CA at para 78. Also see para 56 and SC at para 502-508. 
144  Factum of CFLCo at para 90. 
145  Exhibit D-186 at 9, AS, vol 33 at 13185. 
146  SC at paras 413(29), 415(58), 416(150), 507(85, 87), 508; CA at paras 46, 56, 85(150). 
147  Adam Kramer, The Law of Contract Damages (Oxford: Hart, 2014) at 305, RBA, vol II, 

tab 30; Stephen M. Waddams, The Law of Contracts, 7th ed (Toronto: Thomson Reuters, 
2017) at para 741, RBA, vol III, tab 52; Lewis N. Klar, Tort Law, 5th ed (Toronto: Carswell, 
2012) at 493, RBA, vol II, tab 29; Harvin D. Pitch and Ronald M. Snyder, Damages for 
Breach of Contract (Toronto: Thomson Reuters, 2017) ch 7 (loose-leaf) at 5-6, RBA, vol III, 
tab 44. 
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the risk of that which they did not foresee".148 In support of this statement (in itself incorrect, 

as demonstrated by the prevalence of force majeure clauses149), CFLCo cites authorities on the 

interpretation of contractual clauses.150 However, nobody suggests that the Contract is ambiguous 

and that it requires interpretation. 

90. In the case at bar, the courts below held, as a question of fact, that the parties had knowingly 

allocated the risks and the benefits associated with fluctuations in energy prices through the fixed 

price formula, the "take or pay" clause and the deliberate decision to exclude an indexation 

clause.151 That finding of fact is fatal to CFLCo’s action and contradicts the underlying premises 

of its claim, including the alleged unforeseeability of the change in circumstances and the notion 

that the benefit that CFLCo seeks was not allocated under the contract.152 

2. CFLCo does not face any "hardship" as a result of the changed circumstances it 

invokes or on account of the Contract 

91. The evidence has shown that the changes in circumstances invoked by CFLCo had no impact 

on its obligational burden under the Contract or on the value of the consideration that it receives 

from HQ.153 In the words of the very authors invoked by CFLCo, these changes have not rendered 

[translation:] "performance of the contract extremely difficult, excessively onerous or 

unprofitable".154 

92. On the contrary, CFLCo, whose financial situation is enviable,155 has not sustained any 

losses or "hardship" by virtue of the change in circumstances that it invokes. As held by the trial 

                                            
148  Factum of CFLCo at para 77. 
149  Such as the one found in art 17 of the Contract: Exhibit P-1 at 25-26, AS, vol 2 at 490-91. 
150  Tricil ltée c Gatineau (Ville), 2000 CanLII 7173 (QC CA), RBA, vol I at ii and Viau c 

Procureur général du Québec, (1978) AZ-78011092 (CA), ABA, vol V, tab 64. 
151  SC at para 75(174), 371(k), 460-464, 488, 492-499, 507(89), 515-516; CA at paras 85 and 

90-91. 
152  Factum of CFLCo at para 75. 
153  CS at paras 509-520 and evidence referred to therein; CA at para 152. Also see Defence 

at para 73, AS, vol 2 at 291 admitted by CFLCo: Response at para 58, AS, vol 2 at 335 
154  Jobin and Vézina, supra note 118 at 541, RBA, vol II, tab 27; Factum of CFLCo at para 

135. 
155  CA at paras 77, 156. At the end of the 2012 fiscal year, CFLCo posted retained earnings of 

$506 million, total assets of $660 million, including a reserve fund of $77 million, revenue 
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judge, the Contract generates the returns originally anticipated by CFLCo, namely a 9-10% return 

on invested capital.156 

93. CFLCo is therefore not seeking judicial intervention to avoid losses or to prevent its financial 

ruin. On the contrary, dissatisfied with the returns that it anticipated and that it continues to earn, 

CFLCo now seeks a better return, claiming a portion of the benefits that inure to HQ pursuant to 

the Contract. 

94. Compelled to recognized that the changes in circumstances that it invokes have not adversely 

affected anything that it bargained for, CFLCo asserts that its revenues under the Contract were 

insufficient and that it was headed for insolvency.157 Thus the source of the problem would be the 

Contract itself. To quote CFLCo, "the Contract itself is a hardship".158 This argument contradicts 

the positions in fact and in law adopted by CFLCo. Indeed, CFLCo confirmed, both in a statement 

by its president and CEO and by its counsel, that its action was not based on the precariousness of 

its financial situation.159  

                                            
of $111 million, generating profits of $41 million, for a profit margin of approximately 40%; 

it did not have any long-term debt: Exhibit D-310 at 4-5, AS, vol 49 at 19394-95; Testimony 

of E. Martin, September 10, 2013 at 7, l. 15 to 15, l. 20, AS, vol 54 at 21451-59 and at 84, l. 

7 to. 90, l. 11, AS, vol 54 at 21528-34. 

156  CS at para 413; CA at para 152; Lapuerta Report at para 32. CFLCo furthermore admitted 

as much through its counsel at trial: “HYDRO-QUÉBEC is not wrong when they say, if you 

factor in the GWAC and you factor in all of Mr. Lapuerta’s calculations, in a sense, in terms 

of financial viability […] CFLCo is getting what it bargained for.” CFLCo now takes issue 

with the decision of the courts below to accept the expert Lapuerta’s opinion that it is earning 

the return that was anticipated at the time the Contract was made. However, CFLCo does 

not point to any error in the justification given by the expert Lapuerta in this regard or to a 

palpable and overriding error by the courts below, AS, vol 39 at 15569. 

157  Factum of CFLCo at para 9, 67-68, 148-149. 
158  Id. at para. 149. 
159  CS at para 192 and remarks by counsel for CFLCo, October 28, 2013, at 82, l. 13 to l. 15, 

AS, vol 60 at 23869. 
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95. Furthermore, this argument is in reality an attack on the adequacy of the original bargain 

reflected in the Contract. Indeed, to argue that CFLCo was headed for insolvency is to state that 

the Contract was not providing CFLCo with sufficient revenue160. However, that situation is 

independent of the changes in circumstances invoked, as those changes affected neither the 

onerousness of CFLCo’s performance nor the value of the consideration received from HQ. 

96. The argument that the Contract did not generate sufficient revenues is therefore tantamount 

to an attack on the original bargain signed in 1969. It effectively consists of pleading a form of 

lesion between adult persons, which has no basis in Quebec law (article 1405 CCQ).161 

97. Ultimately, these arguments only serve to demonstrate that, to the extent that the situation 

described by CFLCo imposed an obligation on HQ to come to CFLCo’s assistance, this is precisely 

what HQ did by signing the Guaranteed Winter Availability Contract (GWAC). The GWAC is an 

instrument that is inseparable from the Contract and that generates considerable additional 

revenues for CFLCo. In the opinion of CFLCo’s board of directors, the GWAC ensures the 

company’s financial viability until 2041.162 

C. Neither the principle of good faith nor the duty to cooperate impose an obligation on 

HQ to divest itself of a contractual benefit in order to share it with CFLCo 

98. In view of the findings of fact below – findings which are fatal to CFLCo’s claim if 

considered in light of the theory of imprévision – CFLCo argues that the Court of Appeal was 

wrong in holding that the principle of good faith would not apply unless a particular contract 

became ruinous for one of the parties as a result of a change in circumstances.163 Accordingly, 

CFLCo claims that even in the absence of a situation of financial distress, the principle of good 

faith would impose a duty on HQ to renegotiate the Contract in order to divest itself of a benefit 

allocated to it, and which it receives pursuant to the Contract, and share such benefit with CFLCo. 

                                            
160  Factum of CFLCo at para 9. 
161  Lluelles and Moore, supra note 118 at para 881, RBA, vol II, tab 34. 
162  CS at para 185-191; CA at para 31; Exhibits D-61, AS, vol 23 at 8775ff and D-237, AS, 

vol 37 at 14523ff. 
163  Factum of CFLCo at paras 136-145. 
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99. Presented as a "duty to renegotiate", what CFLCo is actually seeking is recognition of a duty 

to share this contractual benefit. Indeed, the renegotiation sought by CFLCo is merely the means 

for implementing the duty to share that CFLCo claims it is owed. 

100. Therefore, and in view of the findings of fact below, the ultimate question in issue in this 

appeal is whether the principle of good faith or the duty to cooperate impose a duty to share a 

contractual benefit (under the pretext that such benefit turned out to be more significant than 

anticipated) in a way that differs from the manner in which the benefit is allocated by the Contract. 

The Court of Appeal correctly answered this question in the negative.164 

1. Good faith and the duty to cooperate: basic principles 

101. It is clear from the wording of articles 6, 7 and 1375 CCQ that the notion of good faith relates 

to the conduct of the parties: "good faith must govern the conduct of the parties".165 This Court’s 

reasons in Bhasin v. Hrynew confirm that good faith is a standard of conduct.166 

102. As noted in Bhasin, the theory of abuse of rights – namely the commission of a fault in the 

exercise of a right – represents one aspect of good faith. Article 7 CCQ expressly recognizes that it 

is contrary to the requirements of good faith to exercise a right "with the intent of injuring another" 

(subjective good faith) or "in an excessive and unreasonable manner" (objective good faith).167 

103. As a standard of conduct,168 the principle of good faith generates other obligations. The 

doctrine classifies the obligations flowing therefrom into two categories: (a) the duty of loyalty; 

and (b) the duty to cooperate.169 

                                            
164  CA at para 139; also see paras 140, 141, 159. 
165  Jobin and Vézina, supra note 118 at 209, RBA, vol II, tab 27; Grégoire, supra note 139 

at 179-181, ABA, vol I, tab 17. 
166  Bhasin c Hrynew, [2014] 3 SCR 494 (Bhasin) at para 83, ABA, vol I at i. 
167  Jobin and Vézina, supra note 118 at 257-258, RBA, vol II, tab 27; Brigitte Lefebvre, 

“La bonne foi : notion protéiforme” (1996) 26 RDUS 322 (Lefebvre) at 338-339, 347-351, 
RBA, vol II, tab 33. On the distinctions between objective and subjective good faith, see 
Lefebvre at 325-328, 334-335, RBA, vol II, tab 33; Jobin and Vézina, supra note 118 at 220-
221, RBA, vol II, tab 27. 

168  Lefebvre, supra note 167 at 326, 334-335, RBA, vol II, tab 33; Jobin and Vézina, supra 
note 118 at 221, RBA, vol II, tab 27. 

169  Jobin and Vézina, supra note 118 at 264-265, RBA, vol II, tab 27; Lluelles and Moore, 
supra note 118 at 1120, RBA, vol II, tab 34; Grégoire, supra note 139 at 181, ABA, vol I, 
tab 17. 
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104. The duty of loyalty is essentially negative in nature. It requires honesty and loyalty and is 

intended to ensure that the actions of the contracting parties do not compromise the existence or 

equilibrium of the contractual relationship.170 The duty to cooperate, more specifically invoked by 

CFLCo, is positive in nature and imposes an active duty to assist the other contracting party. The 

duty to cooperate is aimed at ensuring that the contract produces its full effects and that each party 

is able to achieve its legitimate and reasonable objectives as reflected in the contract.171 

105. The principle of good faith and the resulting duties of loyalty and cooperation impose a 

contractual conduct on each party aimed at [translation:] "maintaining the relevance of the 

contract".172 Accordingly, the purpose underlying the duty to act in good faith is to ensure that 

each of the contracting parties receives the benefit to which it is entitled under the contract.173 It 

thus protects the negotiated contractual equilibrium and sanctions contractual conduct – action or 

inaction – that disrupts that equilibrium. 

106. In the case at bar, the courts below rejected the suggestion that the contractual equilibrium 

had been radically altered by the changes in circumstances invoked by CFLCo.174 On the contrary, 

they determined, as a matter of fact, that the original contractual equilibrium had not been disrupted 

and that CFLCo was seeking to alter that equilibrium through the proceedings it had instituted.175 

107. As a result, it cannot be said that CFLCo is invoking good faith in order to maintain the 

relevance of the Contract. Rather, CFLCo seeks to modify the allocation of risks and benefits 

stipulated in the Contract so as to make such allocation more favourable to its interests. CFLCo’s 

claim therefore presupposes that the principle of good faith and the duty to cooperate impose an 

obligation on HQ to divest itself of a portion of the benefits it is entitled to under the Contract and 

confer them on CFLCo. Such "contractual altruism" forms no part of the requirements of good 

faith under Quebec civil law.176 

                                            
170  Lluelles and Moore, supra note 118 at 1120-1134, RBA, vol II, tab 34; Jobin and Vézina, 

supra note 118 at 265-266, RBA, vol II, tab 27. 
171  Jobin and Vézina, supra note 118 at 270, RBA, vol II, tab 27; Lluelles and Moore, supra 

note 118 at 1120, 1134, 1136-1147, RBA, vol II, tab 34. 
172  Grégoire, supra note 139 at 182, 206-210, 212, ABA, vol I, tab 17. 
173  Grégoire, supra note 139 at 209, ABA, vol I, tab 17. 
174  See Factum of CFLCo at para 75. 
175  SC at paras 548- 558, 568 and 569; CA at paras 60, 78, 80. 
176  Dunkin’ Brands Canada Ltd. c Bertico inc., 2015 QCCA 624 (Dunkin’ Brands) 

at paras 74-75, RBA, vol I at i. 
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108. The authors agree that good faith is not synonymous with charity and that [translation:] 

“harmonious performance of the contract does not presuppose abnegation of one’s own 

interests"177. Even Jobin and Vézina, who argue in favour of recognizing the theory of imprévision 

in Quebec law, state that the duty to cooperate does not require “angelic” behaviour from 

contracting parties.178 

109. The situation is no different in common law regarding the principle of good faith contractual 

performance recognized in the Bhasin case.179 This organizing principle does not require 

abnegation of one’s own interests and does not impose any "duty to put the interests of the other 

contracting party first".180 Similarly, the general duty of honest performance "[does not] require a 

party to forego advantages flowing from the contract".181 As Justice Cromwell stated, "[A] party 

to a contract has no general duty to subordinate his or her interest to that of the other party".182 

110. Justice Cromwell’s conclusion that the principle of good faith must not "veer into a form 

of ad hoc judicial moralism or "palm tree" justice"183 is as applicable under Quebec civil law as it 

is in common law. 

111. The Court of Appeal correctly held that good faith performance does not impose any 

obligation "to impoverish oneself so as to enrich the other party"184 and that HQ was therefore "not 

bound to confer liberalities upon [CFLCo] nor to undertake negotiations to that end".185 

                                            
177  Lluelles and Moore, supra note 118 at 1147 and 1302, RBA, vol II, tab 34; Pineau and 

Gaudet, supra note 118 at 518, RBA., vol III, tab 43; Grégoire, supra note 139 at 185-192, 
ABA, vol I, tab 17. 

178  Jobin and Vézina, supra note 118 at 270, 540, RBA, vol II, tab 27. 
179  Bhasin, supra note 166 at para 33, ABA, vol I at i. 
180  Bhasin, supra note 166 at para 65, ABA, vol I at i. 
181  Bhasin, supra note 166 at para 73, ABA, vol I at i. 
182  Bhasin, supra note 166 at para 86, ABA, vol I at i. 
183  Bhasin, supra note 166 at para 70, ABA, vol I at i. Furthermore, it is very clear from the 

relief granted by the Supreme Court in Bhasin that the notion of contractual good faith 

applies to the conduct of the contracting parties and does not permit modification of the 

agreed-upon contractual equilibrium. Indeed, the Court rejected any form of relief that would 

transform the contract and the nature of the bargain struck by the parties. (para 90). 

184  CA at para 139. 
185  CA at para 140. 
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112. Properly understood, the principle of good faith remains an instrument of corrective justice 

(or commutative justice) that allows the courts to sanction and rectify breaches of the contractual 

equilibrium agreed upon by the parties.186 

113. However, by asking that this Court modify the allocation of risks and benefits that flow from 

the Contract – effectively withdrawing some of these benefits from HQ in order to redistribute 

them to CFLCo – CFLCo improperly seeks to transform the principle of good faith from a 

corrective justice mechanism into an instrument of distributive justice that falls beyond the judicial 

role.187 

2. The case law does not support the existence of a duty to share 

114. Not only is there no theoretical support for CFLCo’s argument that the principle of good 

faith and the duty to cooperate are the source of a duty to share, there is no precedent in Quebec 

case law that supports, even implicitly, the existence of such a duty. 

115. Whether considered individually or collectively, the decisions cited by CFLCo188 do not 

support the existence of the duty to share that it seeks to have recognized. Thus, in Houle, this 

Court sanctioned an abuse of rights – i.e., patently wrongful conduct – when a bank, without giving 

its client time to perform its obligation, executed its security interests and liquidated its debtor’s 

assets in the space of three hours in the absence of any legitimate grounds for doing so189. In 

Provigo, a case involving a franchise agreement, the Court of Appeal of Québec held that there 

had been a breach of an implied obligation of technical and commercial assistance when the 

franchisor decided to compete with its franchisees without providing them with any tools for 

                                            
186  Dunkin’ Brands, supra note 176 at para 75, RBA, vol I at. i. 
187  CA at paras 129, 158. Also see Jacobi v Griffiths, [1999] 2 SCR 570, at para. 29, RBA, vol I, 

tab 11. CFLCo’s contention at para 153 of its Factum that its claim arises from commutative 

justice in its simplest form is formally contradicted by the amendment of the price originally 

sought as relief. It is also contradicted by para 154 of its Factum, where it acknowledges that 

it is seeking an equitable distribution of a benefit. 

188  Factum of CFLCo, paras 123-124, 128-134. 
189  Houle v Canadian National Bank, [1990] 3 SCR 122, ABA, vol I at i. 
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dealing with this new challenge190. In Dunkin’ Brands, also in the context of a franchise agreement, 

the Court of Appeal recognized an implied duty to protect and enhance the franchise brand; this 

duty was based on the presumed intention of the parties, taking into account the nature of the 

contract and equity in accordance with article 1434 CCQ.191 

116. Although their factual situations differ, each of the cases cited by CFLCo share as a common 

denominator the fact that the court’s intervention was aimed at protecting the contractual 

equilibrium agreed upon between the parties and at sanctioning conduct that disrupted or 

threatened that equilibrium. None of the cases support the notion that good faith and the duties of 

loyalty and cooperation that flow therefrom impose on a party a duty to share that would require 

it to grant to its co-contracting party a benefit greater than that which it is entitled to under the 

contract. 

3. A duty to share does not arise from the "relational" nature of the contract 

117. In support of its argument that a duty to share should be imposed on HQ, CFLCo argues that 

"relational" contracts impose broader duties of cooperation.192 

118. The Court of Appeal expressly acknowledged the very long duration of the Contract as well 

as the interdependence of the parties.193 However, CFLCo maintains that the Court of Appeal erred 

in finding that the contract did not have a "relational component".194 A full reading the relevant 

passage of the Court of Appeal’s reasons reveals that the true issue for the Court was not whether 

it was dealing with a "relational contract" in the abstract. Rather, the Court was concerned with 

the nature of the obligations arising in concreto from the principle of good faith given that the 

Contract involves a complex commercial transaction entered into between "well-informed and 

experienced parties".195 

                                            
190  Provigo Distribution inc. c Supermarché A.R.G. inc., [1998] RJQ 47 (CA), at 59-61, ABA, 

vol I at iii; see the analysis of the Provigo decision proposed in Grégoire, supra note 139 
at 205-207, ABA, vol I, tab 17. 

191  Dunkin’ Brands, supra note 176 at para 65, RBA, vol I at i. On the notion of “equity” in art 
1434 CCQ see Lluelles and Moore, supra note 118 at 849, RBA, vol II, tab 34. 

192  Factum of CFLCo at paras 98-118. 
193  CA at paras 74, 140. 
194  Factum of CFLCo at para 112, 118. 
195  CA at para 140. 
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119. From a normative perspective, the duties arising from good faith may be more intense in 

"relational" contracts. For instance, the degree of loyalty and cooperation required in the case of a 

franchise or partnership agreement is greater than that involved in purchasing a tankful of gas. 

However, as illustrated by the jurisprudence, the nature of such duties and their purpose – which 

is to maintain the relevance of the contract by ensuring that the agreed upon contractual 

equilibrium is respected – are not transformed by the "relational" nature of certain contracts. 

120. Furthermore, under Quebec civil law, the real concern underlying the greater scope for 

judicial intervention in the name of contractual justice and contractual equity, is the power 

imbalance observed primarily in consumer contracts and in contracts of adhesion. It is in 

these contexts and in order to ensure the protection of vulnerable contracting parties, that the 

Quebec legislator has established standards that permit judicial intervention aimed at ensuring the 

adequacy of contractual bargains.196 

121. However, in the realm of commercial relationships, even in the case of a "relational" 

contracts, contractual freedom, which "allows the parties to a contract to structure their relationship 

as they see fit within the limits imposed by legislation and the requirements of public order," 

remains a fundamental principle.197 In a context such as the one giving rise to this appeal, the 

principle of good faith, as a standard of conduct, is aimed at ensuring that the agreed upon 

contractual equilibrium is respected. It does not authorize [translation:] "a judge to exercise moral 

control over the performance of a contract".198 

122. In short, the lengthy duration of the Contract, the interdependence of the parties or their 

necessary cooperation does not give rise to the duty to share invoked by CFLCo. 

4. Comparative law 

123. In the absence of a duty to share under Quebec law, CFLCo seeks to find support for its 

claim in foreign sources. The Novacarb judgment of the Court of Appeal of Nancy is the only 

decision that the parties were able to identify in which good faith is invoked in support of a duty 

                                            
196  CA at paras 114-116, 118. See supra note 130 at para 70. 
197  Uniprix, supra note 8 at para 1, RBA, vol I at ii. 
198  CA at para 129. 
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to share an unexpected benefit.199 The precedential value of Novacarb has always been extremely 

doubtful in French law – even French authors who are most favourable to the school of “contractual 

solidarity” have expressed doubts as to its correctness200 – and it is non-existent under Quebec law. 

As the parties to Novacarb settled their dispute, the decision of the Court of Appeal of Nancy was 

never submitted to the France’s Cour de cassation.201  

124. In any event, the fate of the Novacarb decision was sealed when new article 1195 of French 

Civil Code came into effect in 2016. The French legislator formally ruled out the possibility that 

                                            
199  CA Nancy, September 6, 2007, S.A.S. Novacarb c S.N.C. Socoma, (2007) JurisData No 

2007-350306, No 06/02221, RBA, vol I, tab 4. In this case, contrary to Novacarb, the benefit 

targeted is the consideration for a risk identified by the parties and assumed by HQ. See CA 

at paras 99, 156. 

200  Denis Mazeaud, “Renégociation du contrat” (2008) 3 Revue des contrats 738 at 4, RBA, 
vol II, tab 38; Louis Thibierge, Le contrat face à l’imprévu (Paris : Économica, 2011) at 233-
234, RBA, vol III, tab 50; Marie Lamoureux, “L’obligation de renégociation en cas de 
changement de circonstances” (2008) 20 JCP II 10091 at 8-10, RBA, vol II, tab 31; and 
Bertrand Fages, “Obligations et contrats spéciaux : Obligations en general” (2008) RTD 
civ 295 at 297, “Invitation judiciaire à adapter le contrat,” RBA, vol I, tab 23. 

201  The Cour de cassation has only recognized a duty to renegotiate in cases analogous to the 

Provigo decision, supra note 190, ABA, vol I at iii, i.e. when a party’s conduct disrupts the 

agreed-upon equilibrium. See Cass Com, November 24, 1998, Chevassus-Marche c Sté 

Groupe Danone et al., (1999) JCP I, No 1839, RBA, vol I, tab 7; Cass Com, November 3, 

1992, Sté française des pétroles BP c Huard, (1993) JCP II 469, No 22164 (obs. G. 

Virassamy), RBA, vol I, tab 6; Jean Cedras, “Liberté – Égalité – Contrat : Le solidarisme 

contractuel en doctrine et devant la Cour de cassation” in Rapport annuel 2003 de la Cour 

de cassation (Paris: Documentation française, 2004) at 8, RBA, vol I, tab 19; Jacques Flour, 

Jean-Luc Aubert and Éric Savaux, Les obligations – l’acte juridique, vol 1, 15th ed (Paris: 

Sirey, 2012) at 406, RBA, vol I, tab 24. More recently, the Cour de cassation ruled that good 

faith controls the exercise of contractual prerogatives, but does not permit judicial review of 

the content of the rights and obligations agreed upon between the parties: Cass Com, July 10, 

2007, No. 966 (“Les Maréchaux”), RBA, vol I, tab 8. Also see Cass Civ 3e, December 9, 

2009, (2009) Bull civ III, No. 04- 19923, RBA, vol I, tab 5; Denis Mazeaud, “Bonne foi” 

(2007) 4 Revue des contrats 1110, RBA, vol II, tab 38. 
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an unexpected benefit in and of itself could give rise to judicial contract modification. Indeed, 

article 1195 requires that the change in circumstances render “[translation] performance [of the 

contract] excessively onerous.” The following points arising from French law are significant in 

respect of the role that CFLCo would have our courts play in the present case: the recognition of 

the theory of imprévision in French law (a) required legislative reform; (b) does not apply to 

contracts entered into prior to the entry into force of the new rule;202 and (c) is not of public order, 

since it does not apply to cases in which the relevant risk has been allocated by the contract.203 

125. Under German law, the case law under art 313 of the Bürgerliches Gesetzbuch (BGB) 

requires that the unforeseeable change in circumstances render the contract unsupportable for the 

disadvantaged party such that it cannot reasonably be expected, particularly considering 

the contractual allocation of risks, to be required to perform its prestation without any 

adjustment.204 The doctrine explaining art. 313 BGB consistently evokes situations of real 

financial distress. In view of the principles that govern the very exceptional application of art. 313 

BGB, there is reason to doubt the accuracy of the assumptions advanced by the comparatists cited 

by CFLCo.205 One thing is certain, however: in the hypothetical case raised by those authors, a 

judicially imposed rent increase would be unavailable under Quebec law. 

126. As for the Translex principles, raised before this Court for the first time by CFLCo, they are 

intended to constitute a living codification of the new lex mercatoria. Although the authors’ 

comments do not address the possibility of sharing of a contractual benefit, they identify 

“hardship” as a typical situation giving rise to the duty to renegotiate they propose. The comments 

                                            
202  Ordonnance no 2016-131 du 10 février 2016 portant réforme du droit des contrats, du 

regime général et de la preuve des obligations, JORF No 00035, February 11, 2016, art 9 
para 2, RBA, vol I, tab 3; Ministère de la justice, Rapport du président de la République 
relatif à l’ordonnance no 2016-131 du 10 février 2016 portant réforme du droit des contrats, 
du régime général et de la preuve des obligations, France, February 11, 2016 (President’s 
Report) at 11, RBA, vol III, tab 40. 

203  President’s Report at 8, RBA, vol III, tab 40; Laurent Aynès, “Le juge et le contrat : 
nouveaux rôles?” (2016) Revue des contrats 14, RBA, vol I, tab 16. 

204  Rössler, supra note 140 at 489-493, 495-496, 506, 511, RBA, vol III, tab 47; Markesinis et 
al., supra note 140 at 323, 325-326, RBA, vol II, tab 36; Ridder and Weller, supra note 140 
at 372, 384, 386-388, 390-391, RBA, vol III, tab 46. 

205  Ewoud Hondius and Hans Christoph Grigoleit, ed Unexpected Circumstances in European 
Contract Law (Cambridge: Cambridge University Press, 2014) at 278-279, ABA, vol II, 
tab 18. Factum of CFLCo at para 142. 
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further specify that “there is no obligation to agree or to achieve certain results.”206 The proposed 

duty to renegotiate therefore seems to exclude any right to obtain the sharing of contractual benefit, 

as claimed by CFLCo. 

D. The issue of appropriate relief 

127. Before the courts below, CFLCo sought the judicial modification of the pricing formula set 

out in the Contract. The practical effect of the formula proposed by CFLCo would be to index the 

price set out in the Contract to the prices charged by HQ for domestic sales and exports.207 Dealing 

with the issue of remedy on an alternative basis, the trial judge found that the relief sought by 

CFLCo would have the effect of transforming the Contract, by substituting a different bargain for 

the one agreed between the parties and imposing that new bargain on the parties.208 The remedy 

sought by CFLCo thus constitutes a pure measure of distributive justice, completely detached from 

the Contract. As a result, the common intent of the parties simply does not provide the Court with 

any relevant parameters or guidance that could be used developing any such remedy.  

E. CFLCo’s claim is prescribed 

128. In Quebec law, the day that a right of action arises and may be exercised for the first time 

determines the beginning of the period of extinctive prescription (art 2880, para 2 CCQ).209 In the 

present case, it is not disputed that the applicable prescription period is three years and that the last 

event invoked as a basis for CFLCo’s claim, assuming that such claim is recognized in law, 

                                            
206  TRANS-LEX, Center for Transnational Law (CENTRAL), University of Cologne, “No. 

IV.6.7 - Duty to renegotiate,” online: www.trans-lex.org/935000, commentary 2, RBA, 
vol III, tab 51. 

207  Motion at 10-11, AS, vol 2 at 350-51; Inscription in Appeal at 22, AS, vol 2 at 274. 
208  SC at para 582. The trial judge also determined that, because of “the unsustainable 

accounting treatment and conceptual inconsistencies in the calculation of the domestic and 

export components of the formula,” which are described SC at para 579, it would have been 

inappropriate to grant the relief sought. The trial judge further noted that the evidence 

presented by CFLCo was so deficient that he could not, on his own initiative, craft an 

appropriate remedy: SC at paras 584-599. 

209  Julie McCann, Prescriptions extinctives et fins de non-recevoir (Montreal: Wilson 
& Lafleur, 2011) at 47 (McCann), RBA, vol II, tab 39. 
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occurred in 1996 or 1997.210 It follows that any right of action CFCLo might have arose at that 

time. For the reasons given by the trial judge, such right of action was barred at least ten years 

before CFLCo’s proceedings were instituted. 211 

129. In order to avoid the rules of extinctive prescription, CFLCo relies on the theory of 

“continuing damage.” This theory has been applied in cases where the claim seeks compensation 

for harm caused by a fault (or an abnormal annoyance within the meaning of art. 976 CCQ) that 

occurs over time. Each day that such a fault causes harm, a new claim arises and a new right of 

action is born. In accordance with the continuing damage theory, each such right of action has its 

own period of prescription. 

130. The situation here is quite different. CFLCo’s claim is not based on civil liability and it does 

not seek compensation for harm suffered. The Court is not faced with a situation where there are 

a multiple claims and rights of action resulting from an ongoing fault, each one governed by its 

own period of prescription. Rather, CFLCo seeks the judicial enforcement of an obligation to 

renegotiate. This claim and the right of action which aims to assert it arise, not every day, but upon 

the occurrence of the facts that purportedly give rise to such obligation, namely the events that 

allegedly disturbed the contractual equilibrium agreed upon between the parties.212 

131. The practical result of CFLCo’s argument on prescription would be to render its action 

imprescriptible. As such, its argument defeats the fundamental objectives of extinctive 

prescription, which are to promote certainty and stability in legal relations and to sanction 

negligence in the exercise of rights.213 

PARTS IV AND V – COSTS AND CONCLUSIONS 
 

132. HQ respectfully requests that this Honourable Court dismiss CFLCo’s appeal with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

                                            
210  SC at paras 613, 616. 
211  SC at paras 605, 608-618 
212  See by analagy Québec (Procureur général) c Commission des droits de la personne et des 

droits de la jeunesse, 2013 QCCA 141 at paras 30-40, RBA, vol I, tab 12. 
213  Jobin and Vézina, supra note 118 at 1343, RBA, vol II, tab 27; McCann, supra note 209 

at 76, 78-79, RBA, vol II, tab 39. 
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