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PART I - OVERVIEW AND STATEMENT OF FACTS 
 

Another shift which has taken place since the Convention1 was framed is the greater respect 

shown, not just for the best interests of the child, but also for her views.  Since the 1989 United 

Nations Convention on the Rights of the Child, children have increasingly been seen, not as 

parcels to be posted about the world, but as actors in the drama of their own lives,  

with views which are also worthy of respect.2 
 

OVERVIEW 
 

1. B., aged 14, and M., aged 11, are Canadian citizens who lived with their mother in Ontario for 

almost three-and-a-half-years before being forced to return to Germany as a result of their 

father’s Application under the Hague Convention on the Civil Aspects of International Child 

Abduction (“the Convention”).3  They came to Canada because they were struggling in school in 

Germany and their parents agreed to them coming for at least 16 months.  Before the expiry of 

their parents’ agreement, their father decided he wanted them to return to Germany.  He started a 

Hague Application in Ontario but delayed that process when he attempted, unsuccessfully, to 

have the courts in Germany grant him custody and declare that the children had been wrongfully 

removed.  In the meantime, the children became fully integrated here and their ties to their 

family, friends, school and community in Ontario grew stronger.  

OCL Position 

2. On September 13, 2016, the Court of Appeal for Ontario allowed the appeal of the father, J.P.B., 

in connection with his Application under the Convention.  The children were ordered to return to 

Germany by October 15, 2016. 

 

3. On behalf of the children, the Office of the Children’s Lawyer (“OCL”) seeks an Order setting 

aside the Order of the Court of Appeal for Ontario and dismissing the Application of the 

Respondent father.   

4. The OCL takes the position that the Application judge and the Court of Appeal for Ontario failed 

to adequately consider the views and interests of the children in the decisions that had to be made 

under the Convention.  Parental intentions and actions were prioritized over the perspectives and 

                                                      
1 Convention on the Civil Aspects of International Child Abduction, 25 October 1980, Can TS 1983 No 

35 (“Convention”).   
2 Baroness Brenda Hale, Justice of the Supreme Court of the United Kingdom, 27 March 2013, 

Forward, R. Schuz, The Hague Child Abduction Convention:  A Critical Analysis (Hart Publishing 

2013) (“Schuz book”) [Appellant’s Book of Authorities (“ABoA”), Tab 23].  
3 Convention.   
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lived reality of the children.  The goal of deterring “abduction” and protecting the interests of 

children generally was prioritized over the rights of the individual children before the courts.  As 

a result, B. and M. were harmed by the operation of the very Convention that was meant to 

protect them.  In this appeal, the OCL urges an interpretation of the Convention that is child-

centric, consistent with Canada’s obligations under both the Convention on the Rights of the 

Child (the “CRC”)4 and the Charter of Rights and Freedoms.5   

 

FACTS 
 

5. The children, B.J.F.B., (“B.”) and M.C.B. (“M.”), were born on September 1, 2002 and 

December 17, 2005, respectively.  The parties were married in Ontario in 2000 and are both 

Canadian citizens. They moved to Germany in 2001.  Although both children were born in 

Germany, they are Canadian citizens.6 

6. The children had previously lived with their mother in Canada for a period of time in 2006 and 

again for three months from October 2010 to January 2011, with the father’s consent.7   

7. On March 25, 2013, the father executed a Consent permitting the children to travel to Canada with 

the mother from July 5, 2013 to August 15, 2014.  On April 2, 2013, the father also executed a 

notarized letter wherein he agreed to “temporarily transfer physical custody” of the children to the 

mother until August 15, 2014. The letter contemplated the possibility of an extension but did not 

provide for the possibility of revocation.8  

8. Both parties agreed that the children were having difficulties with school in Germany and wanted 

to see if they would fare better in the Canadian school system.9   

9. The children travelled to Canada on April 19, 2013 and began school on April 23, 2013 in St. 

                                                      
4 28 May 1990, 1577 UNTS 3, Can TS 1992 No 3, (“CRC”) 
5 Part I of the Constitution Act, 1982, Schedule B of the Canada Act 1982 (U.K.), 1982, c. 11 

(“Charter”).  
6 Reasons for Decision of Justice W.L. MacPherson, dated August 27, 2015 (“MacPherson J.”), at 

paras. 6-9, Appellant’s Record [AR], Vol. I., Tab 11, p. 25. 
7 MacPherson J., at para. 11, AR, Vol. I., Tab 11, p. 2. 
8 MacPherson J., at paras. 11, 20 and 72, AR, Vol. I., Tab 11, pp. 2, 3, 37; Reasons for Judgment of the 

Divisional Court, dated January 5, 2016 (“Divisional Court”), at para. 24, AR, Vol. I., Tab 15, p. 79. 
9 Affidavit of J.P.B., sworn June 12, 2014 (“B. Affidavit”), at paras. 28-31, AR, Vol. III, Tab 37, p. 10; 

Affidavit of C-R.B., sworn March 2, 2015 (“C-R.B. Affidavit”), at paras. 75-76, AR, Vol. III., Tab 40, 

p. 107; Affidavit of Gillian Sheldrick Affidavit, sworn August 6, 2015 (“Sheldrick Affidavit”), at para. 

29, AR, Vol. 5, Tab 45, p. 26.  
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Catharines, Ontario.  They continued to attend school and reside there until their departure from 

Canada on October 15, 2016.10 

10. On March 17, 2014, the father advised the mother that he was revoking his consent to the children’s 

stay in Canada, prior to the prescribed expiry of the consent.  He commenced an Application 

pursuant to the Convention in Ontario on June 26, 2014.11 

11. On March 11, 2014, the father initiated custody proceedings in the District Court in Germany and 

in June 2014, also applied to the Regional Court in Germany for a certificate of wrongful removal 

pursuant to Article 15 of the Convention.12  There was a 10-month delay in moving the Hague 

Application forward as the father unsuccessfully pursued relief in the German courts, conduct 

which the Court of Appeal characterized as bordering on “forum shopping”.13 There were various 

rulings and opinions from the German courts to the effect that the children’s habitual residence 

was no longer Germany, and that the children had neither been wrongfully removed nor retained 

in Canada.  As a result, the father withdrew the German proceedings and returned his focus to his 

Hague Application in Ontario.  By that time the children had been living, socializing and attending 

school in Ontario for almost two years.14  

The OCL 

12. By Order dated April 21, 2015, the Honourable Madam Justice W.L. MacPherson of the Ontario 

Superior Court of Justice (“the Application judge”) requested the involvement of the Children’s 

Lawyer.15  The OCL agreed to provide legal representation to the children pursuant to s. 89(3.1) 

of the Courts of Justice Act, with the assistance of a clinician.16  

The Children 

13. In the two-and-half-years leading to the final hearing of the Hague Application in August 2015, 

the children continued to reside with their mother and maternal grandmother in St. Catharines, 

                                                      
10 MacPherson J., at paras. 19-20 and 71-72, AR, Vol. I., Tab 11, pp. 26, 37. 
11 MacPherson J., at paras. 25-26, AR, Vol. I., Tab 11, p. 27. 
12 MacPherson J., at paras. 35 and 40, AR, Vol. I., Tab 11, pp. 28, 30. 
13 Reasons for Judgment of the Court of Appeal for Ontario dated September 13, 2016 (“Court of 

Appeal”), at paras. 10-11 and 62, AR, Vol. I., Tab 20, pp. 100-101, 118. 
14 MacPherson J., at paras. 31-45 and 47, AR, Vol. I., Tab 11, p. 28-32; Court of Appeal, at para. 11, 

AR, Vol. I., Tab 20, pp. 100-101. 
15 Order of the Honourable Justice MacPherson, dated April 21, 2015, AR, Vol. I., Tab 7, p.8.   
16 R.S.O. 1990, c. C.43, s. 89(3.1).  
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became involved in extra-curricular activities, attended public school and acquired an Ontario 

paediatrician.17  

14. The Application judge found that the children had “obtained new friends and become integrated 

into their community.”  This was deemed a significant factor by the Divisional Court in 

determining that the children’s habitual residence had changed from Germany to Ontario during 

the period that the children were here with the consent of both parents.18  

15. There is evidence that the children lost their facility in the German language.19  B. indicated that 

he no longer had friends in Germany but had friends and felt accepted here.  According to M., she 

had many friends in Canada but her friends in Germany had moved on to different schools.20  

16. B. and M. were interviewed privately and individually at their school, without prior notice, on 

March 6, 2015 by a child protection worker from Family and Children’s Services Niagara.21 The 

child protection worker reported the following information about the children: 

 B. had been diagnosed with Autism Spectrum Disorder and was fairly high functioning. He 

expressed his desire to remain in Canada as he liked his school and friends. He informed the 

worker that he spoke to his father once a week on Sundays. 

 M. was almost immediately tearful. She was able to express that her sadness was due to the 

uncertainty about her future living arrangements and that she did not want to go back to Germany 

because she was bullied, and the education system was more difficult. She spoke highly of her 

time at school and having a good social group. 

 The family volunteered at the “Out of the Cold” program, B. participated in an art class once per 

week, and M. participated in bowling once per week. Both children were involved in activities 

through the community centre and had attended “Youth University” at Brock University in the 

summer months. The family was also involved in the Bulgarian Orthodox Church. Ms. B.’s 

extended family and neighbours were also reported to be good social supports.22 

                                                      
17 Sheldrick Affidavit, at paras. 50-89, 90-93 and 94-99, AR, Vol. V., Tab 45, pp. 28-34. 
18 MacPherson J., at para. 70, AR, Vol. I., Tab 11, p. 36; Divisional Court, at para. 40, AR, Vol. 1, Tab 

15, p. 82. 
19 C-R.B. Affidavit, at para. 75, AR, Vol. III., Tab 40, p. 107; Sheldrick Affidavit, at paras. 52 and 59, 

AR, Vol. 5, Tab 45, p. 29.  
20 MacPherson J., at para. 70, AR, Vol. I., Tab 11, p. 36; Sheldrick Affidavit, at paras. 64, 65, 74, 83 

and 89, AR, Vol. V., Tab 45, pp. 30-33. 
21 Sheldrick Affidavit, at para. 103, AR, Vol. V., Tab 45, pp. 34-35. 
22 Affidavit of Tanille Jordan, sworn April 17, 2015, Exhibit “A”, AR, Vol. V., Tab 43, p. 3. 
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17. B. was a ‘B’ student.  He had a core group of friends. He participated in a leadership camp through 

the Ministry of Education which his teacher stated was good for his social skills.23  M. was not a 

strong student academically and had an individual education plan.  She received academic support, 

mostly for her writing.  Her reading improved. She was described as fitting in well, maintaining 

strong friendships with a few close friends and being well-liked by her peers.24  

18. M. had been a student in the German school system for only 8 months when she came to Canada 

in April 2013.  In contrast, she was in her fourth academic year (Grade 6) in Ontario prior to their 

departure.25  B. had just started in a specialized arts program at a high school he had specifically 

chosen for this reason.  

19. Dr. Jorin Lukings, the children’s paediatrician, observed that B. was well-adjusted and had a good 

attachment to his mother.  He noted that a change in routine can be difficult for children with 

autism and a move to Germany could be upsetting for B.  Dr. Lukings indicated that M. suffered 

from “tummy aches and was a worrier.” 26
   

20. Contact between the children and their father occurred via weekly Skype/telephone calls while 

they were in Canada. The father attended in Canada to visit with the children only twice since April 

2013:  in November 2013, for approximately 10 days, and in March 2015, again for 10 days. He 

had been expected to come to Canada in May 2014 but did not do so.27   

The Children’s Perspective 

21. James Stengel, the OCL panel lawyer assigned to represent the children, and Gillian Sheldrick, the 

clinician assigned to assist him, interviewed the children, individually and privately, on three 

occasions leading up to the hearing of the Hague Application in August 2015.28   

22. Both children had positive things to say about each parent.  However, B. also indicated that his 

father “gets angry and has a bad temper.”  He said that when his father tries to help him with his 

homework and tries to explain things, he gets irritated and yells at him.  M. also indicated that her 

                                                      
23 Sheldrick Affidavit, at paras. 39-40 and 92, AR, Vol. V., Tab 45, pp. 27, 33. 
24 Sheldrick Affidavit, at paras. 42 and 91, AR, Vol. V., Tab 45, pp. 27, 33; C-R.B. Affidavit, at paras. 

75-78, AR, Vol. III, Tab 40, pp. 107-108. 
25 C-R.B. Affidavit, at para. 76, Vol. III, Tab 40, p. 107; B. Affidavit, at para. 10, AR, Vol. III, Tab 37, 

p. 9. 
26 Sheldrick Affidavit, at paras. 39, 96-99, AR, Vol. V., Tab 45, pp. 27, 33-34. 
27 MacPherson J., at para. 22, AR, Vol. I., Tab 11, pp. 27. 
28 Sheldrick Affidavit, at paras. 3 and 23, AR, Vol. V., Tab 45, pp. 22, 25. 
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dad gets frustrated when working with her and B. on their homework.29    

23. M. indicated that Canada feels like “home” and consistently expressed concern about separating 

from friends and having to make new friends in Germany.  She also worried about attending school 

there as she felt that her German was poor.  B. talked about having no friends in Germany and 

having friends in Canada whom he did not want to leave.  He also expressed concern about “losing 

his German language” and felt he was doing better in Canada than in Germany.  Both children 

consistently expressed that they would miss their friends, family, school and activities here.30  The 

children’s concerns were age-appropriate and consistent with their level of maturity.31   

Further Evidence (Admitted as per Decision of this Court dated April 27, 2017) 

24. Following the release of the Application judge’s decision, the OCL met with B. and M. on 

September 15, 2015, and again on June 30, 2016.  The children each individually and consistently 

indicated that they did not wish to return to Germany. Their views were strongly held.32 

25. The 2016 Affidavit of Gillian Sheldrick also provided evidence of B.’s success in grade 8; his 

ongoing relationships with friends; his careful choice of an arts high school; his upcoming 

leadership and art camp experiences; the death of the mother of one of his friends and his role in 

supporting his friend; as well as B.’s increased anger at his father when Mr. B. would bring up the 

topic of Germany when they spoke; that he had not seen his father since March of 2015 and did 

not think he would be coming to Canada to visit them that summer; that he generally spoke to his 

father by Skype or telephone once a week.33    

26. Regarding M., Ms. Sheldrick’s 2016 Affidavit provided evidence of M.’s positive report about her 

first year at a new school (which had opened in place of the old school), with the same friends; her 

success in school; her summer plans, including attending Girl Guides, drama camps and visiting a 

cousin’s baby in Oshawa; and her continued desire not to return to Germany where she felt she 

                                                      
29 MacPherson J., at paras. 52, 53 and 97, AR, Vol. V., Tab 11, pp. 33, 40; Sheldrick Affidavit, at paras. 

66, 72, 78-80 and 86-87, AR, Vol. V., Tab 45, pp. 30, 31, 32. 
30 MacPherson J., at paras. 70, 101, 104, 105, AR, Vol. V., Tab 11, pp. 36, 41-42; Sheldrick Affidavit, 

at paras. 52, 55, 59, 64, 83 and 89, AR, Vol. V., Tab 45, pp. 29- 30, 32-33. 
31 MacPherson J., at para. 55, AR, Vol. V., Tab 11, p. 33. 
32 Affidavit of Gillian Sheldrick, sworn September 22, 2015, at para. 9, AR, Vol. V., Tab 46, p. 71; 

Affidavit of Gillian Sheldrick, sworn July 12, 2016 (“Sheldrick Affidavit 2016”), at paras. 8 and 15, AR, 

Vol. V, Tab 44, pp. 8 and 10. 
33 Sheldrick Affidavit 2016, at paras. 4-9, AR, Vol. V, Tab 44, pp. 8-9. 
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would lose the progress she had made in school here, as well as missing her friends.34 

27. On September 21, 2016, following the reinstatement of the return Order by the Court of Appeal, 

the OCL met with the children again. The children had a strong negative reaction to the return 

Order. B. expressed feeling “sick and angry” and in an email to his OCL, stated: “I am not a 

package that is being fought over that has something valuable inside. I am a human being who is 

able to choose for himself.” M. told Ms. Katz that she was concerned about leaving her friends, 

having to make a fresh start and about school because she cannot speak German anymore.35 

28. Shortly thereafter, the children were seen by Drs. Patel and Szatmari to assess the impact of a return 

to Germany on their mental/developmental health.  Dr. Patel, a forensic child psychiatrist, detailed 

B.’s report of increasing anxiety, tension and disruption of sleep patterns as a result of the 

proceedings. He was afraid of being alone at night, and feared that he was being watched and 

would be taken to Germany against his will. He had experienced panic attacks during the day. The 

report also contained new and specific disclosures by B. about physical aggression by his father 

towards him.36 Dr. Patel concluded that B.’s presentation was consistent with Autism Spectrum 

Disorder, without accompanying language or intellectual impairment and that he was experiencing 

anxiety and mood-related symptoms. He diagnosed B. with Generalized Anxiety Disorder and 

concluded that he was at risk of developing an adjustment or mood disorder should he experience 

significant stressors. Further, Dr. Patel stated that “B. experiences difficulties adapting to change 

in his social milieu and environment”; “[c]ompared to other youth his age who are not impacted 

by similar conditions, he would be expected to experience a greater level of distress as a 

consequence of major changes to his environment.” Dr. Patel further indicated that B. was less 

likely to lie given his neurodevelopmental disorder and that he was clinically capable of making 

decisions about his country of residence. B. “clearly indicated that he would not like to be returned 

to Germany.”37 

29. Dr. Szatmari, a leading child and adolescent psychiatrist, described the difficulty that a return to 

Germany would pose for M. given her stage of development. She was doing well in school here, 

                                                      
34 Sheldrick Affidavit 2016, at paras. 12-15, AR, Vol. V, Tab 44, p. 9-10. 
35 Affidavit of Cynthia Katz, sworn September 22, 2016 (“Katz Affidavit”) at paras. 8-11, 14-17, 21, 

23-26, Vol. V., Tab 47, pp. 75-78. 
36 Report of Dr. Szatmari, Exhibit “D”, Affidavit of Alixandra Nenniger, sworn November 7, 2016 

(“Dr. Szatmari Report”), AR, Vol. VI., Tab 48, p. 27.   
37 Report of Dr. Patel, Exhibit “A”, Nenniger Affidavit (“Dr. Patel Report”) AR, Vol. VI., Tab 48, p. 

15.  
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had many friends and enjoyed her activities (ie. Girl Guides). He noted that she had some anxiety, 

including worrying about whether the doors were locked before going to bed and being afraid that 

an intruder might come into the house and hurt her mother or grandmother.  He indicated that she 

would find it difficult to adapt to school in Germany given her poor German language skills.  As a 

child in the pre-adolescent stage of development, he noted that her ability to learn a new language 

was greatly reduced.  He stated that M. had vulnerability to anxiety and expressed significant 

distress at the thought of returning to Germany.  He anticipated that she would experience failure 

and hardship at school there, leading to a lowering of her self-esteem and an increase in anxiety 

and depression.  He noted that M. “made her feelings quite clear in a spontaneous and articulate 

way, without influence from her mother.”38 

Events Following the Return to Germany 

 

30. In accordance with the reinstatement of the return Order by the Court of Appeal for Ontario, the 

children returned to Germany on October 15, 2016.  The Respondent mother initiated 

custody/access proceedings.  The decision of the Family Court of District Court of Langen (Hessia) 

dated December 12, 2016 indicates that the children did, in fact, experience significant difficulties 

following their return to Germany.39  In addition to unstable housing and uncertainty in their 

schooling during their time in Germany,40 the District Court described the impact on the children 

of being forced to return in the middle of the school year after having lived in Canada for a period 

of three-and-a-half years: 

The consequences for B. and M. became clearly visible during the talks the children had with 

the expert, as well as during their hearing before this court.  B. and M. both cried during the 

hearing and B. literally collapsed.41 

                      …. 

The children’s permanent return to Germany would mean that they are again pulled out of a 

now familiar environment, their home, against their express will, as it was already the case 

in 2013.  During the hearing was clearly visible how stressed the children are and how much 

they feel under pressure.  Both children cried during the hearing and it could be especially 

seen in B. how desperate he was about the fact that his will was so far disregarded.42 

 

                                                      
38 “Dr. Szatmari Report”, AR, Vol. VI., Tab 48, p. 30.     
39 Decision of District Court of Langen (Hessia) – Family Court – 65 F 29/15 S, dated December 16, 

2016 – German and draft English translation (“Langen Decision 2016”), AR, Vol. I., Tab 23.  
40 Langen Decision 2016, at pp. 10 and 13, AR, Vol. I., Tab 23, pp. 153, 156. 
41 Langen Decision 2016, at p. 9, AR, Vol. I., Tab 23, p. 152. 
42 Langen Decision 2016, at p. 12, AR, Vol. I., Tab 23, p. 155. 
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31. The District Court accepted and gave considerable weight to the children’s consistent wish to 

return to Canada and found that the children had established their “habitual residence” in St. 

Catharines.43 The Court confirmed that “B. and M. found a new home in Canada”,44 and further 

noted that “[i]n the past few years, both children have integrated in their Canadian family, where 

they have developed the corresponding relationships”45.  The District Court, inter alia, granted 

sole custody of the children to the Respondent mother.  A travel ban was imposed prohibiting Ms. 

B. from leaving the country with the children or changing their place of residence pending appeal.46 

The Respondent father subsequently withdrew his appeal to the Higher Regional Court of Frankfurt 

Am Main and the travel ban was lifted.47   

32. The OCL learned on April 19, 2017 that the children had returned to Canada with their mother on 

April 5, 2017.  They resumed living in St. Catharines, Ontario, upon their return.   

PART II – STATEMENT OF ISSUES  
 
 

33. The Appellant submits that the decision of the Court of Appeal raises the following issues of law 

and mixed fact and law: 

i) the interpretation of “habitual residence” as that term is used in the Convention in light of 

divergent approaches which have emerged in the case law from various jurisdictions in recent 

years.  This includes the question of whether habitual residence should focus exclusively on 

the child, with regard paid to the intentions of the child’s care-givers; or primarily on the 

intentions of the care-givers; 

ii) the interpretation of the Convention in light of Canada’s obligations under the CRC; in 

particular, the requirement under the CRC that the best interests of the child be a primary 

consideration in all actions concerning children, including those undertaken by courts of law 

(Article 3), and that the views of the child be given due weight in accordance with the age 

and maturity of the child in all matters affecting them (Article 12); 

                                                      
43 Langen Decision 2016 at p. 7 and 11, AR, Vol. I., Tab 23, pp. 150, 154. 
44 Langen Decision 2016 at p. 7, AR, Vol. I., Tab 23, p. 150.  
45 Langen Decision 2016 at p. 8, AR, Vol. I., Tab 23, p. 151. 
46 Langen Decision 2016 at pp. 2 and 12-15, AR, Vol. I., Tab 23, pp. 145, 155-158. 
47 Letter, English translation, regarding the Order of the Higher Regional Court Frankfurt Am Main, 

dated March 28, 2017, AR, Vol. I., Tab 24, p. 173. 
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iii) the interpretation of the Convention in a manner that is consistent with the Charter; in 

particular, the child’s section 7 right to security of the person given the profound impact an 

order of return may have on the affected child; and the right of a child who is a citizen of 

Canada to remain in Canada under section 6(1); and 

 

34. This appeal also raises issues regarding the admission of further evidence in cases under the 

Convention in light of the above considerations.  This issue will be referred to at various points in 

the argument as it informs the other issues raised in this appeal. 

PART III – ARGUMENT 

Standard of Appellate Review  

35. The standard of appellate review in relation to findings of fact is “palpable and overriding error”.48  

On questions of law, appellate courts are free to replace the opinions of the lower courts with their 

own; the standard of review is that of correctness.49   

36. The application of a legal standard to a set of facts gives rise to a question of mixed fact and law.50 

Where an erroneous finding of the judge at first instance can be traced to an error in his or her 

characterization of the legal standard, this encroaches on the law-making role of an appellate court, 

attracting less deference, consistent with the “correctness” standard of review.51 

37. In cases arising under the Convention, it is submitted that the determination of a child’s habitual 

residence is properly characterized as a question of mixed fact and law.52  Although the particular 

facts of each case are highly relevant to the determination, courts in different jurisdictions have 

inconsistently promulgated legal principles with a view to guiding that determination.   

 

38. In this case, the children had been in Canada for approximately 16 months with the consent of both 

parents, and despite the uncontroverted findings of the Application judge that they had “become 

integrated into their community”,53 she determined that this was “simply not relevant” to the initial 

                                                      
48 Housen v. Nikolaisen, 2002 SCC 33 at para. 10, [2002] 2 S.C.R. 235 (Housen).  
49 Housen, at paras. 8-9. 
50 Housen, at para. 36. 
51 Housen, at paras. 33 and 38.  
52 Schuz book at pp. 179-180 [ABoA, Tab 23]; A.S. v. A.W., 2013 ABCA 133, at para. 18, 84 Alta L 

(5th) 62 [“A.S.”]; Rifkin (Central Authority for) v. Peled-Rifkin, 2017 NBCA 3, at para. 3, [2017] 89 

RFL (7th) 194 (“Rifkin, (Court of Appeal)”); Feder v. Evans-Feder, (1995) 63 F.3d 217, 1995 U.S. 

App. LEXIS 21443 (US COA, 3rd Cir.), at para. 15 (“Feder”) [ABoA, Tab 4].   
53 MacPherson J., at para. 70, AR, Vol. I., Tab 11, p. 36.   
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question of habitual residence.54 In rejecting this element of what is submitted to be the appropriate 

legal test for the determination of habitual residence, the Application judge committed an error of 

mixed fact and law.  This was not corrected by the Court of Appeal for Ontario.  

 

39. It is submitted that the Application judge further erred in failing to give adequate consideration to 

the children’s objections to return despite finding that they had “reached an age and degree of 

maturity at which it is appropriate to take their views into account” and that they had “consistently 

expressed their objection to returning to Germany”.55 In finding that their objections were not 

“substantial” and did not have the “strength of feeling” required to “take the objection beyond the 

level of expressing a preference for one place over another”,56 it is submitted that the Application 

judge applied the incorrect standard to the assessment of the children’s objections.  This standard 

is inconsistent with Canada’s obligations under the CRC and the Charter, given the interests at 

stake. 

 

40. It is further submitted that both the Divisional Court and Court of Appeal committed legal errors 

in failing to admit the fresh evidence put forward by the OCL on behalf of the children.57  In 

excluding this evidence, the Courts failed to consider the evolving reality of the children’s lives, 

namely, their continuing integration into their Canadian community, their ongoing and 

increasingly vocal objections to return and the new evidence relating to the risk of harm they would 

face if forced to return to Germany.  This failure is inconsistent with Canada’s obligations under 

the CRC and the Charter, as well as the jurisprudence of this Court which recognizes the 

importance of having accurate and up-to-date information in cases involving the welfare of 

children.58  It is submitted that in cases where the prompt determination of a Hague Application 

does not occur, the admission of updated evidence relevant to the determinations that must be made 

under the Convention is consistent with the policy of recognizing the “paramount importance” of 

the interests of children and the need to protect them from the “harmful” effects of child 

abduction.59 

                                                      
54 MacPherson J., at para. 70, AR, Vol. I., Tab 11, p. 36.   
55 MacPherson J., at paras. 104, AR, Vol. I., Tab 11, p. 42.    
56 MacPherson J., at para. 102, AR, Vol. I., Tab 11, p. 41.   
57 Divisional Court, at para. 37, AR, Vol. I., Tab 15, p. 81; Court of Appeal, at paras. 77-80, AR, Vol. 

I, Tab 20, p. 122-123.   
58 Catholic Children’s Aid Society of Metropolitan Toronto v. C.M., [1994] 2 SCR 165, [1994] SCJ 37, 

at paras. 20, 22-23 and 44 [C.M.].  
59 Convention, preamble. 
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 Issue I: The Children’s Habitual Residence  

a) General Considerations  

41. The Convention applies when a removal or retention is in breach of rights of custody under the law 

of the State “in which the child was habitually resident immediately before the removal or 

retention.”60  Habitual residence is the sole connecting factor triggering a child’s return.  Ordering 

a child’s return to a place which has been found not to be their habitual residence is inconsistent 

with the aims of the Convention.61 

42. The preliminary step, therefore, in any Convention application, is the determination of the child’s 

habitual residence.  

Without the identification of the child’s habitual residence at the time of the allegedly 

wrongful act it is not possible to work out whether the child’s removal or retention was lawful 

or not.  Children may acquire a new habitual residence in the country they have been abducted 

to or retained in due to the passing of time or more speedily if their relocation there was 

lawful at the time they moved there.62 

43. The term "habitually resident" is not defined in the Convention.  Currently, the interpretation of 

habitual residence varies both between and within Canadian jurisdictions.63  Some cases focus on 

shared parental or “settled” intention; while others focus on the child’s perspective and objective 

factors relating to where the child’s life is centered; still others employ some combination of both 

factors.64  

44. As will be described in greater detail below, the case law in Ontario reflects this lack of 

consistency,65 whereas in Quebec, a child-centered approach had been adopted until very recently.  

                                                      
60 Convention, at Articles 3 and 4. 
61 Jackson v. Graczyk, 2007 ONCA 388, [2007] 86 O.R. (3d) 183 (CA), at paras. 27, 32, 39. 
62 P. Beaumont and J. Holliday, “Recent Developments in the Meaning of “Habitual Residence” in 

Alleged Child Abduction Cases” (2015) University of Aberdeen, Working Paper Series 2015, Working 

Paper No. 2015/3, at p. 2, ("Beaumont and Holliday”) [ABoA, Tab 2].  
63 This inconsistency in the interpretation of habitual residence is also reflected internationally.  See 

INCADAT (International Child Abduction Database). 
64 M. Bailey, Balev v. Baggott:  The Child’s Perspective in Determining Habitual Residence, 36 

C.F.L.Q. 227 at pp. 228 and 229 (“Bailey, The Child’s Perspective”) [ABoA, Tab 1].  
65 Ontario:  Korutowska-Wooff v. Wooff, [2004] 242 DLR (4th) 385, [2004] O.J. No. 3256 (C.A.), at 

para. 8 (“Korutowska-Wooff”); Ellis v. Wentzell-Ellis, 2010 ONCA 347, at paras. 27-33, [2010] 102 

O.R. (3d) 298; Csoke v. Fustos, 2013 ONSC 2417, at paras. 254, 260 and 279, [2013] O.J. No. 1927 

(“Csoke”); Habib v. Amin, 2014 ONSC 5530, at paras. 24 and 42, 2014 CarswellOnt 14220 (“Habib”) 

[ABoA, Tab 9]; O’Brien v. O’Brien, [2008] O.J. No. 3977(ONSC), at paras. 33 and 35-38, 59 RFL 

(6th) 389 (“O’Brien”); C.C. v. K.C., [2009] O.J. No. 4318 (SCJ.), at paras. 122-123 and 127, 181 

ACWS (3d) 312 (“C.C.”); Simpson-Campbell v. Stark-Campbell, 2013 ONSC 1328, at paras. 17-21, 
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In a 2017 decision, the Quebec Court of Appeal adopted a combined approach. 66   In British 

Columbia, the jurisprudence reflects a primary focus on shared parental intention,67 but with some 

decisions having regard to where the child is “settled and connected now”.68  Alberta case law 

makes reference to habitual residence as the place where the child’s life is centred; however, shared 

parental intention remains the predominant focus.69  Similarly, in the Maritimes, there is case law 

which mentions the child’s “usual home or where the child's life is centered,”70 but which also 

places weight on the intentions of the parents in determining habitual residence, particularly for 

young children.71  

45. It is submitted that in providing guidelines that may assist in achieving greater uniformity in the 

interpretation of habitual residence, a child-centred approach is preferable.  This does not 

necessarily negate a potential inquiry into parental intention but views the issue, to the extent 

possible, from the perspective of the child, and how it has affected his or her integration into the 

new environment.   

46. In addition to recognizing children “as people with a part to play in their own lives, rather than as 

passive recipients of their parents’ decisions,” such an approach may better serve the aim of timely 

resolution of Hague proceedings.72  As this case and many others demonstrate, the task of 

determining parental intention is challenging and does not necessarily achieve reliable results.  

                                                      

[2013] O.J. No. 994; Wirta v. Wirta, 2016 ONSC 3835, at paras. 42-43, [2016] 267 ACWS (3d) 386 

(“Wirta”); Hage v. Bryntwick, 2014 ONSC 4104 (SCJ), at paras. 54 and 57-58, [2014] O.J. No. 3274 

(“Hage”); Maharaj v. Maharaj, 2011 ONSC 525, at paras. 17-18, [2011] O.J. No. 246.   
66 Quebec:  D.M.D v. E.H., [2000] Q.J. No. 2967 (CA), at paras. 26-30, 2000 CanLII 5458 (QCCA) 

(‘D.M.D.’); Droit de la famille - 131863, 2013 QCCA 1196, at paras. 16-21, [2013] Q.J. No. 7300; 

Droit de la famille – 2454, 1996 CanLII 5881, [1996] J.Q. no 2916 (CA), at para. 64; Droit de la 

famille – 17622, 2017 QCCA 529, [2017] J.Q. no 3254, at paras. 22-36 (‘Droit de la famille – 17622’); 

Droit de la famille – 171423, 2017 QCCS 2733, [2017] Q.J. No. 8429 (SC), at paras. 69-74. 
67 British Columbia:  Chan v. Chow, 2001 BCCA 276, at paras. 32-35 and 39-42, [2001] 199 DLR 

(4th) 478 (“Chan”); Rey v. Getta, 2013 BCCA 369, at paras.  21-23 and 32-33, [2013] B.C.J. No. 2030 

(“Rey”); and Fasiang v. Fasiangova, 2008 BCSC 1339, at paras. 55-75, 84 and 88-89, [2008] B.C.J. 

No. 1892. 
68 S.M.B. v. A.J.M., 2016 BCSC 811, at paras. 42-43, [2016] B.C.J. No. 944.  
69 A.S. v. A.W., at para. 20; M.L.J. v. S.F.J.L., 2017 ABQB 194, at para. 27, [2017] A.J. No. 275; Proia 

v. Proia, 2003 ABQB 576, at paras. 23 and 27-30, 41 RFL (5th) 371. 
70 Monteiro v. Locke, [2014] N.J. No. 261, 354 Nfld. & P.E.I.R. 132 (Nfld & Lab. Prov. Ct.), at para. 15 

(“Monteiro”).  
71 The Maritimes:  Rifkin (Court of Appeal), at paras. 4-5; C.(S.) v. H.(L.W.), 2010 NBQB 229, at paras. 

22-27 and 32; Monteiro, at paras. 13-22. 
72In the matter of L.C. (Children), 2014 UKSC 1 (“In the matter of L.C. (Children)”). See Re L (A 

Child) (Habitual Residence), 2013 UKSC 75, at para. 87 (“Re L”).  



14 

 

 

Parents typically present different accounts of the nature, purpose and intended duration of the 

move to the new country.  In contrast, the task of ascertaining a child’s perspectives and his or her 

objective connections to the new country is a narrower, more straightforward inquiry.73   

b) The Children’s Habitual Residence - Under the Convention 

 

47. Korutowska-Wooff v. Wooff is the leading Ontario case on the issue of habitual residence.  The 

Court of Appeal for Ontario identified the following principles as being relevant to the 

determination: 

*  the question of habitual residence is a question of fact to be decided based on all of the 

circumstances; 

*  the habitual residence is the place where the person resides for an appreciable period of 

time with a "settled intention"; 

*  a "settled intention" or "purpose" is an intent to stay in a place whether temporarily or 

permanently for a particular purpose, such as employment, family, etc.; 

*  a child's habitual residence is tied to that of the child's custodian(s).74 

48. As can be seen, the factors are heavily weighted in favour of the intentions of the parents, with no 

explicit reference made to the children’s perspectives or the place where they have a real and active 

connection.  

49. There is a line of authority, however, which suggests that while there must be an inquiry into the 

shared intentions of the parents, the determination does not end there.  The inquiry must then shift 

to the child to ascertain whether the “evidence establishes that the child has settled in the new 

location to the extent that she has acquired a new habitual residence.”75 It is submitted that this is 

a preferable approach given the overarching aims of the Convention, as well as Canada’s 

obligations under the CRC.  A singular focus on the parents’ intentions without regard to how their 

decisions have impacted on the children’s integration into their new environment would relegate 

children to mere proprietary objects.76 

50. The Ontario cases which have considered the children’s acclimatization have cited American 

jurisprudence, specifically, Gitter v. Gitter, which holds that once parental intent has been 

                                                      
73 Schuz book, at pp. 211-212 [ABoA, Tab 23].   
74 Korutowska-Wooff, at para. 8. 
75 O’Brien, at paras. 33 and 35-38; C.C, at paras. 122-123 and 127; Csoke, at para. 260; Hage, at paras. 

54 and 57-58; Habib, at para. 42; Wirta, at para. 48.  
76 Robert v. Tesson (2007), 507 F.3d 981, (US COA, 6th Cir.), at para. 26 (“Robert v. Tesson).  
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considered, there should be an inquiry into “whether the evidence unequivocally points to the 

conclusion that the child has acclimatized to the new location and thus has acquired a new habitual 

residence, notwithstanding any conflict with the parent’s latest shared intent.”77 (emphasis added) 

51. Some appellate circuit courts in the U.S. place a greater emphasis on the circumstances of the child, 

rather than the intentions of the parents. In the widely-cited decision of Feder v. Evans-Feder, the 

Court held: 

…a child's habitual residence is the place where he or she has been physically present for an 

amount of time sufficient for acclimatization and which has a "degree of settled purpose" 

from the child's perspective. We further believe that a determination of whether any 

particular place satisfies this standard must focus on the child and consists of an analysis of 

the child's circumstances in that place and the parents' present, shared intentions regarding 

their child's presence there.78 (emphasis added) 

 

52. In Karkkainen v. Kovalchuk, the Court held that shared parental intent should be given “somewhat 

less weight” in cases involving older children who are capable of becoming “firmly rooted” in a 

new country. 79  Instead, “attention generally turns first to the child’s perspective, not the parents’ 

intent” with education being a main factor.  Social engagements, lessons and participation in sports 

programs may also point to acclimatization.80  

53. In the case at bar, the Court of Appeal for Ontario cited the decision in Re Application of Mozes v. 

Mozes for the proposition that a child’s habitual residence will not change by virtue of a parent’s 

time-limited consent to allow the child to reside in another jurisdiction for a particular purpose.81   

However, in Mozes, the Court went on to state that where both parents have equal rights of custody, 

“announcing a bright line rule that…no unilateral action by one [parent] changes the habitual 

residence of the children, needs to be “carefully qualified” if it is not to lead to absurd results.”82  

The Court defined the question as: 

…whether we can say with confidence that the child’s relative attachment to the two 

countries has changed to the point where requiring return to the original forum would 

                                                      
77 Gitter v. Gitter, (2005) 396 F.3d 124, 2005 U.S. App. LEXIS 77 (US COA, 2nd Cir.), at para. 21.  
78 Feder, at para. 22; see also Friedrich v. Friedrich, (1993), 983 F 2d 1396, 1993 U.S. App. LEXIS 

9319 (US COA, 6th Cir.), at para. 13.  
79 Karkkainen v. Kovalchuk, (2006) 445 F. 3d 280, 2006 U.S. App. LEXIS 13560 (US COA, 3rd Cir.), at 

paras. 21-24, 28 and 36-38 (“Karkkainen”).  
80 Karkkainen, at paras. 29 and 39. 
81 Court of Appeal, at paras. 44-45, AR, Vol. I, Tab 20, p. 112-113. 
82 In Re Application of Mozes v. Mozes (2001), 239 F.3d 1067, 2001 U.S. App. LEXIS 291 (US COA, 

9th Cir.), at para. 41 (“Mozes”).  
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now be tantamount to taking the child “out of the family and social environment” in 

which its life has developed.83 

 

54. Although not citing Mozes for this proposition, the Ontario Court of Appeal recognized the 

existence of “a line of authority that supports the consideration of the child’s acclimatization in 

determining habitual residence in some circumstances.”84   In addition to the Ontario Superior 

Court of Justice decisions cited in the third paragraph of this section, the Court referenced the 

decision of the Supreme Court of the United Kingdom In the matter of L.C. (Children).85 In that 

case, the Supreme Court reaffirmed its more recent and evolving jurisprudence86 to the effect that 

the test for determining whether a child is habitually resident in a place is whether there is “some 

degree of integration by her (or him) in a social and family environment there”.87  The Court goes 

further and recognizes that in the case of an older child, her own “state of mind” is relevant to the 

determination of habitual residence.88  

55. Despite recognizing the above-noted line of authority, the Court of Appeal for Ontario failed to 

reconcile the factual findings of the Application judge in this case – ie. that B. and M. had attended 

school in Canada for one partial and one complete school year, attended summer camps, obtained 

new friends and “become integrated into their community,”89 – with the jurisprudence that 

recognizes that it is the child’s habitual residence which is in question and that, therefore, the 

inquiry, particularly in the case of older children, must take into account their perspectives and 

integration into the new social and family environment rather than completely subordinating their 

interests to the intentions of the parents.90 In contrast, the Divisional Court relied on the Application 

judge’s findings to support a conclusion that there had been a change in the children's habitual 

residence from Germany to Ontario during the period that the children were in Canada with the 

                                                      
83 Mozes, at paras. 41-42.  
84 Court of Appeal, AR, Vol. I., Tab 20, p. 115-116.     
85

 In the matter of L.C. (Children).  
86

 For cases leading up to In the matter of L.C. (Children), see Re L, at para. 23; and In the matter of A 

(Children), 2013 UKSC 60. 
87 In the matter of L.C. (Children), at paras. 1, 34-35 and 38; Proceedings brought by A, Case C-523/07, 

EU: C: 2009: 25, [2010] Fam 42, at paras. 38-39 (Proceedings brought by A); Mercredi v. Chaffe, Case 

C-497/10 PPU, [2012] Fam 22, at para. 47 (Mercredi); Beaumont and Holliday, at p. 1 and 3-4 [ABoA, 

Tab 2]; and R. Schuz, “Habitual residence of the child revisited:  a trilogy of cases in the UK Supreme 

Court” (2014) 26 CFLQ 342, at pp. 342-344 (“Schuz, Habitual Residence Revisited”) [ABoA, Tab 22]. 
88

 Schuz, Habitual Residence Revisited, at paras. 60 and 62 (see also paras. 57-59) [ABoA, Tab 22].  
89

 MacPherson J., at para. 70, A.R., Vol. I., Tab 11, p. 36.   
90

 See Bailey, The Child’s Perspective, at p. 231 [ABoA, Tab 1]. 
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consent of both parents.91 

56. It is submitted that the Court of Appeal for Ontario failed to correct the legal error made by the 

Application judge in determining that the children’s integration into their new community was 

“simply not relevant to the initial step of determining habitual residence”.92  The Court ignored the 

issue of the children’s acclimatization as a factor relevant to habitual residence and focused instead 

on the distinct issue of “settling in” under Article 12 of the Convention, which may operate as an 

exception to return when a Hague application is brought more than 12 months after the wrongful 

removal or retention. 93  

57. It is submitted that the Court of Appeal erred in re-directing the inquiry in this way, as an Article 

12 defence presupposes that the child is habitually resident in the country of the left-behind parent 

and that the removal or retention is in breach of that parent’s custodial rights.  It bypasses the initial 

determination of the child’s habitual residence, the sole connecting factor for the operation of the 

Convention, and fails to consider the impact of a child’s integration into his or her new community 

on that determination at the time that the “wrongful” removal or retention is alleged to have 

occurred.   In this case, the Court ignored the fact that the children had already been living in 

Canada for a period of 16 months, a sufficient time for the centre of their lives to have changed, 

before any wrongful retention could have been said to have occurred. 

58. It is submitted that the return of a child after s/he has spent a significant amount of time away from 

the State of former habitual residence is distinct from the more obvious abduction scenario, that is, 

a swift return immediately following an unlawful removal.   With the passage of time, the goal of 

a prompt return and a restoration of the “status quo” may be impossible.   A forced return, as was 

the case here, may, in fact, be harmful to the children, thus frustrating the aims of the Convention.  

Stated another way, the Convention does not seek to protect all children from abduction, but, as 

stated in the Pérez-Vera Report, only those who have been taken out of the family and social 

environment in which their lives have developed.94  The desire to protect children from abduction 

“should be based upon an interpretation of their true interests.”95 (emphasis added) 

                                                      
91 Divisional Court, paras. 39-40, AR, Vol. I., Tab 15, p. 82. 
92 MacPherson J., para. 70, AR, Vol. I., Tab 11, p. 36.    
93 Court of Appeal, at paras. 55-57, AR, Vol. I., Tab 20, p. 115-117.   
94 Elisa Pérez-Vera, “Explanatory Report”, Proceedings of the 14th Session of the Hague Conference 

Oct 1980 (1980) (“Pérez-Vera Report”) at para. 11  
95 Pérez-Vera Report, at para. 24.  
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59. It is notable that in both 2014/15 (after the father commenced his Hague Application in Ontario), 

and 2016 (after the children returned to Germany), the courts in Germany made various rulings 

and expressed opinions to the effect that the children’s habitual residence had become Canada.96  

Although Germany was not entrusted with the determination of the Hague Application, these 

divergent conclusions between the German and Canadian courts suggest a lack of uniformity of 

approach between two States Parties on a central issue relevant to the applicability of the 

Convention.  One of the underlying tenets of the Convention is that the best interests of an 

“abducted” child should be determined by the courts in the place of habitual residence. When those 

courts disagree as to who is best-placed to make those determinations,97 the principle of comity 

between Member States is undermined. 

   

60. In 2008, the most recent year for which statistics are available from the Hague Conference on 

Private International Law, Canada requested the return of a child from another Member State in 

44 cases and received 49 such requests from other States.98  The majority of applications made to 

Canada for the return of a child under the Convention (39 out of 49 in 2008) were received from 

the United States, the United Kingdom, Europe and Australia.99  With the exception of the U.S., 

whose federal appellate case law, as has been noted, reflects the full range of interpretations with 

respect to habitual residence (child-centred, parental intention, combined model), Canada’s 

Convention partners have largely adopted a child-centric approach to the question of habitual 

residence.100  In failing to adopt a similar approach, Canada runs the risk of “lagging behind” its 

common law and continental European partners in interpreting the Convention in a way that 

prioritizes the rights of parents over the interests and perspectives of children.101  

                                                      
96 MacPherson J., paras. 31-45, AR, Vol. I., Tab 11, p. 28-32; Langen Decision 2016, at pp. 7-8, AR, 

Vol. I., Tab 23, p. 150-151.  
97 Albeit generally applied in the reverse situation. 
98 N. Lowe, “A Statistical Analysis of Applications Made in 2008 under the Hague Convention of 25 

October 1980 on the Civil Aspects of International Child Abduction, Part III – National Reports,” 

Hague Conference on Private International Law, Prel. Doc. No 8 C (May 2011), at pp. 39-40 (“Lowe, 

National Reports”).  
99 Lowe, National Reports, 39-40.  
100 See the case law cited in the preceding paragraphs of this section.  For Australia and New Zealand, 

see L.(K.) v. Director-General, Department of Community Services, [2009] HCA 9, S524/2008 (High 

Court of Australia), at paras. 24-27 and 44-45; and Punter v. Secretary for Justice, [2007] 1 NZLR 40 

(Supreme Court), at paras. 8 and 108.  
101 Affidavit of Donna Martinson, sworn November 7, 2016 (“Martinson Affidavit”) at paras. 7, 10, 14, 

15, AR, Vol. VI., Tab 49, p. 86-89; see also Gallagher Erin, “A House Is Not (Necessarily) a Home:  A 

Discussion of the Common Law Approach to Habitual Residence”, (2014-2015) 47 NYU J Int’l L& 

Pol 463, at p. 499 [ABoA, Tab 6], where the author states:   
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61. Further, the courts in Germany were no longer the fora conveniens for determining the incidents 

of custody and access.  The Convention’s goal of prompt return to the child’s habitual residence 

is, in part, premised on the principle that the court in the jurisdiction where the child is habitually 

resident is best-placed to make custody determinations because the preponderance of evidence 

relevant to the child’s best interests will be there.  This suggests that the longer a child is away 

from the original jurisdiction of habitual residence, the more difficult the fulfilment of this aim 

becomes.102  This is also consistent with the issue of jurisdiction in non-Hague matters under the 

CLRA (and generally reflected in provincial/territorial family law legislation across Canada),103 

which provides that the existence of substantial evidence concerning the best interests of the child 

in Ontario is a factor to be considered in determining whether a court may exercise jurisdiction to 

make a custody/access order even if the child is not habitually resident in Ontario.104  The Court 

failed to make this type of purposive analysis in this case. 

c)  Habitual Residence in Provincial and Territorial Family Law Statutes / A Temporary or 

Permanent Stay May Effect a Change 

 

62. All Canadian provinces and territories have adopted legislation implementing the Convention. In 

some instances, the Convention has been incorporated into existing provincial and territorial 

custody/access legislation; in others, it has been enacted as a separate statute.105  

63. Most provincial/territorial family statues have provisions defining habitual residence for the 

purposes of delineating the courts’ jurisdiction to make custody/access orders.  What is less clear 

is whether courts may consider these provisions when determining the issue of habitual residence 

                                                      

It is in the nature of common law to develop as circumstances change.  As more complex 

situations arise regarding a child’s habitual residence, the law needs to be able to adapt to new 

and unforeseen circumstances.  Both the most popular U.S. approaches and the new U.K. 

approach appear to be able to do just that. The Canadian approach may be slightly lagging, but 

its focus on international jurisprudence may ultimately allow it to catch up to the United States 

and United Kingdom. 
102 Jackson v. Graczyk, [2006] O.J. No. 5546 (SCJ), at paras. 37, 41 and 77, 45 RLF (6th) 43; X. v. Latvia, 

(2014) 59 EHRR 3 (European Court of Human Rights), at FN 79 (X. v. Latvia); Rhona Schuz, “Habitual 

Residence of Children under the Hague Abduction Convention: Theory and Practice” (2001) 13 CFLQ 

1, p.21. 
103

 See Part VII for the treatment of habitual residence in provincial/territorial family law legislation. 
104 Children’s Law Reform Act, R.S.O. 1990, c. C. 12, s. 22(1)(b)(ii) 
105 Thomson v. Thomson, [1994] 3 S.C.R. 551, at para. 87, 119 DLR (4th) 253 (“Thomson”), citing V. 

Black, "Statutory Confusion in International Child Custody Disputes" (1993), 9 C.F.L.Q. 279, at pp. 

279-80.  
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in cases under the Convention.106 

64. A number of Ontario courts have had regard to s. 22(2) of the Children’s Law Reform Act 

(“CLRA”)107 in interpreting the term “habitual residence”.108   In contrast, the British Columbia 

Court of Appeal rejected the application of the definition of "habitually resident" found in ss. 44(2) 

and (3) of the Family Relations Act109 in the context of a Hague proceeding but noted that there 

was conflicting authority on the question in the courts below.110   

65. In this case, the Divisional Court makes reference to s. 22(2)(b) of the CLRA which provides that 

a child is habitually resident in the place where he or she resided, “with one parent under a 

separation agreement or with the consent, implied consent or acquiescence of the other” and notes 

that since the children were residing in Ontario with their mother with the consent of their father, 

their habitual residence could have changed to Ontario.111   

66. The Divisional Court suggests that this is consistent with the Ontario Court of Appeal’s 

consideration of habitual residence in the Hague context, citing Korutowska-Wooff v. Wooff,112 

which states, as noted, that habitual residence includes a place where a person resides for an 

appreciable period of time with a settled intention to stay either permanently or temporarily for a 

particular purpose (emphasis added).  

67. The Court of Appeal expressly rejects this interpretation, although it does not clearly state that a 

consideration of s. 22(2)(b) is inappropriate.  Rather, the Court suggests that “There is an 

implication of permanency that needs to be read into the definition of s. 22(2).”113  

68. By imputing the concept of “permanency” into s. 22(2)(b) in the absence of specific statutory 

language to this effect, and into the interpretation of habitual residence under the Convention, the 

                                                      
106 Thomson, at paras. 93-94.  
107 CLRA, R.S.O. 1990, c. C. 12, s. 22(2). 
108 Korutowska-Wooff, at para. 8 (although the Court did not determine the issue); Medhurst and 

Markle, [1995] O.J. No. 3085, at pp. 7-8, 26 O.R. (3d) 178 (Ont Ct-Gen Div); Bielawski v. Lozinska, 

[1997] O.J. No. 3214 (OCJ), aff’d [1998] O.J. No. 22 (Ont Div Ct) at para. 12.  
109 Family Relations Act, R.S.B.C. 1996, c. 128, s. 44(2) and (3). 
110 Chan, at paras. 39-42. 
111 Divisional Court, paras. 35-36, AR, Vol. I., Tab 15, p. 81. 
112 Korutowska-Wooff, at para. 8. 
113 Court of Appeal, at para. 46, AR, Vol. I., Tab 20, p. 113.  



21 

 

 

Court of Appeal has departed from established case law,114 including its own jurisprudence, and 

has left the state of the law in confusion.  This is reflected in a recent decision of the New 

Brunswick Court of Queen’s Bench which queries the Court of Appeal’s statement in the case at 

bar that “a parent’s consent to a time-limited stay does not shift the child’s habitual residence”.115  

The New Brunswick Court suggests that this pronouncement is inconsistent with the jurisprudence, 

including the Court of Appeal’s own decision in Korutowska-Wooff.116  This decision was upheld 

on appeal.117 

69. In limiting the possibility of a change in habitual residence to a lengthy stay in the new jurisdiction 

with the consent of both parents,118 the Court of Appeal failed to consider an approach which 

focuses on the reality of the child in determining whether there has been a change in habitual 

residence, where the length of the stay may or may not be relevant.119   

70. Even if it is accepted that the passage of time is a determining factor, the Court failed to apply this 

analysis to the facts of this case, despite the fact that the children had been here for approximately 

16 months with the consent of both parents, and despite the uncontroverted findings of the 

Application judge relating to the length of time that the children had attended school here and the 

fact that they had obtained new friends and “become integrated into their community”.120   

71. The Court of Appeal committed an error of mixed fact and law in failing to consider how these 

findings impacted on the issue of habitual residence and in not setting aside the Application judge’s 

determination that they were “simply not relevant” to the issue of habitual residence.121   This 

failure ignores the reality of children who are the subjects of proceedings under the Convention 

                                                      
114 Korutowska-Wooff, at para. 10; C.C., at para. 120; D.M.D., at paras. 26-30; Rey, at para.32; Wirta, 

at para. 48; Sheidaei-Gandovani v. Makramati, 2016 ONCJ 326, at para. 23, [2016] O.J. No. 2948; 

Sanders v. Aerts, 2014 ONCJ 20, at para. 25, 42 RFL (7th) 477. 
115 Rifkin (Central Authority for) v Peled-Rifkin, 2016 NBQB 185, [2016] NBJ No 256 (QB), at para. 

66 and 71-72 (“Rifkin (2016)”).  
116 Rifkin (2016), at paras. 71-72. 
117 Rifkin (Court of Appeal), at para. 5.  
118 Court of Appeal, at para. 49, AR, Vol. I., Tab 20, p. 114. 
119 Schuz book, at pp. 196 and 199 [ABoA, Tab 23].  See also the decision of the Sixth Circuit U.S 

Court of Appeals in Robert v. Tesson, at paras. 22 and 26,which endorses a child-centred approach to 

the determination of habitual residence:  

This general principle is best given effect by a holding which honors the child's 

perception of where home is, rather than one which subordinates the child's 

experience to their parents' subjective desires. 
120 MacPherson J., at para. 70, AR, Vol. I., Tab 11, p. 36. 
121 MacPherson J., at para. 70, AR, Vol. I., Tab 11, p. 36. 
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and who have formed significant ties to their new communities, separate and apart from the 

intentions of their parents.122 

Issue II:   Interpretation of the Convention in a Manner Consistent with the Convention 

   on the Rights of the Child 
 

72. This appeal also raises serious questions regarding the interpretation of the Convention in a manner 

consistent with Canada’s obligations under the CRC; in particular, the requirement under the CRC 

that the best interests of the child be a primary consideration in all actions concerning children, 

including those undertaken by courts of law; and that the views of the child be given “due weight” 

in accordance with the age and maturity of the child in all matters affecting them.123  Article 8 of 

the CRC is also implicated in that it calls for respect for the child’s right to identity, including 

nationality, “as recognized by law without unlawful interference.”  As has been noted, B. and M. 

are Canadian citizens and were removed from Canada against their will as a result of the operation 

of the Convention.124 

a) Treaty / Statutory Interpretation 

73. In addition to its obligations under the Convention and the CRC, Canada has acceded to the Vienna 

Convention on the Law of Treaties (“the Vienna Convention”).125  Articles 31(1) and 31(3)(c) of 

the Vienna Convention stipulate that a treaty is to be interpreted in good faith in light of its context, 

object and purpose and any applicable rules of international law.126  Recourse may be had to 

supplementary means of interpretation, including the preparatory work of the treaty, to confirm the 

meaning resulting from the application of Article 31.127  It is also common practice to look at how 

                                                      
122 For support for the proposition that parents cannot, by agreement, create a habitual residence that 

does not match with the child’s factual habitual residence, see Permanent Bureau, “Report of the third 

Special Commission meeting to review the operation of the Hague Convention on the Civil Aspects of 

International Child Abduction” (The Hague, Netherlands: Permanent Bureau of the Conference,17-21 

March 1997) at para. 16. 

123 CRC, Articles 3 and 12.  
124 Article 11 of the CRC would appear to be consistent with aims of the Convention. 
125 Vienna Convention on the Law of Treaties (“Vienna Convention”), May 23, 1969, 1155 U.N.T.S. 

331. 
126Vienna Convention, at Articles 31(1) and 31(3)(c); see also Thomson, at paras. 39-41. 
127 Vienna Convention, at Article 32.  With respect to the Convention, recognized supplementary 

interpretive aids include the Pérez-Vera Report, the Conclusions and Recommendations of Special 
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the treaty was interpreted in other jurisdictions.128   

74. The Hague Convention is incorporated by reference into the CLRA.  As such, the CLRA, as the 

implementing legislation, is the first source for interpreting the Convention. The CLRA provides 

that determinations in respect of custody or access to a child shall be made on the basis of the best 

interests of the child.129  S. 46(8), however, provides that where there is a conflict between that 

section (which incorporates the Convention) and any other “enactment,” that section prevails.  It 

must also be borne in mind that the principles of international treaty interpretation apply to the 

implementing legislation,130 and Article 27 of the Vienna Convention states that a party may not 

invoke the provisions of its internal law as justification for its failure to perform a treaty.131  

Furthermore, in the case of subsequent treaties relating to the same subject-matter, the earlier treaty 

applies only to the extent that its provisions are compatible with those of the later treaty.   

75. The aim of the Convention to protect children from the harmful effects of abduction is not 

incompatible with Article 11 of the CRC which places an obligation on States Parties to take 

measures to combat the illicit transfer and non-return of children abroad.  To the extent, however, 

that the operation of the Convention ignores the best interests of individual children; creates a 

higher standard than the views of a mature child to establish a defence to the return mechanism; 

and/or ignores the ability of a child to assert their rights of citizenship/nationality to prevent a 

forced return, it may be seen to be incompatible with Articles 3, 12 and 8 of the CRC. 

76. In this case, we are dealing with one incorporated treaty, the Convention, and one unincorporated 

treaty, the CRC.   However, it may be argued that the CRC has been incorporated into Canadian 

law by implication, given Canada’s assurances that its domestic laws were in compliance with the 

                                                      

Commissions (of the Hague Conference on Private International Law, [“HCCH”]) and existing Guides 

to Good Practice developed by the HCCH. 

128 Pushpanathan v. Canada (Minister of Citizenship and Immigration), [1998] 1 S.C.R. 982, 160 DLR 

(4th) 193 (Pushpanathan); Suresh v. Canada (Minister of Citizenship and Immigration), 2002 SCC 1 

at para. 74, [2002] 208 DLR (4th) 1 (“Suresh”).  See also U.S. Supreme Court in Water Splash, Inc. v. 

Menon, 581 US ___ (2017). 
129 CLRA, ss. 24(1) and (2), 67(1) and 69 (best interests and parens partriae) 
130 Pushpanathan; Thomson at 577. 
131 On its face, this seems at odds with this Court’s ratio R. v. Hape, 2007 SCC 26, [2007] 2 S.C.R. 292 

(“Hape”), at para. 53, and related jurisprudence except insofar as the “presumption of conformity” 

applies. 
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obligations contained in the CRC at the time of ratification.132  The Convention had already been 

incorporated into the CLRA by reference at the time Canada ratified the CRC.  In any event, if these 

treaties, (which each have Canada and Germany as member parties), are seen to relate to the same 

subject matter, the CRC, as the later treaty, could be seen to prevail as per Article 30(3) of the 

Vienna Convention.133  

77. Further, based on this Court’s reasoning in Suresh v. Canada (Minister of Citizenship and 

Immigration), and the clear intention of the Vienna Convention that the later treaty takes 

precedence in the event of incompatibility, the CRC, as the broader treaty which applies to all 

children, should be seen to prevail in the event of any conflict.134  Stated otherwise, a treaty should 

not be used to deny rights that other legal instruments make available to everyone.  

78. In the context of domestic human rights legislation, this Court has held that special rules of 

construction apply and that the protections such legislation offers must be viewed not merely as 

statutory, but “quasi-constitutional”.135  Accordingly, human rights legislation must be given a 

“broad, purposive and liberal interpretation”.136   Moreover, domestic human rights legislation, and 

it is submitted, international human rights treaties, should be interpreted in a dynamic, rather than 

static manner, to reflect evolving conceptions of human rights.137  Increasing attention is being 

paid to children’s rights to be heard in all matters affecting them, including the right to have due 

weight given to their views in accordance with their age and maturity, consistent with Article 12 

of the CRC.138  There is also growing recognition of the need to interpret the Convention in a 

                                                      
132 See Standing Senate Committee on Human Rights, “Children:  The Silenced Citizens” (April 2007) 

at p. 10.  
133 Vienna Convention, Article 30.3. 
134

 Suresh, at paras. 72-75. 
135 New Brunswick (Human Rights Commission) v. Potash Corporation of Sasketchewan Inc., 2008 

SCC 45, at paras. 65-69 (“New Brunswick v Potash”). 
136 New Brunswick v Potash, at paras. 65-69. 
137 R. Sullivan, Statutory Interpretation, Third Edition (Irwin Law Inc., 2016), (“R. Sullivan”), at p. 

241 [ABoA, Tab 25]. 
138

 See, for example, in the child welfare context, the legislative amendments contained in Ontario’s 

Child, Youth and Family Services Act, SO 2017, c 14, Sch 1 (which has received Royal Assent but has 

not yet come into force).  The new Preamble provides that the aim of the Act is to be consistent with 

and build upon the principles expressed in the CRC.  There are numerous provisions that mirror the 

language of Article 12 of the CRC, including at Part II (‘Children’s and Young Persons’ Rights’), 

which begins with a new statement of rights of children and young persons.   



25 

 

 

manner consistent with the CRC.139  In light of this evolving concept of children’s rights, any 

conflict between “quasi-constitutional” human rights principles (the CRC) and other legislation 

(the Convention, as incorporated into the CLRA), should be resolved in favour of the former.140 

79. To the extent that conflicts in interpretation can be avoided, this has been held to be the preferred 

approach.141  Moreover, the values reflected in international human rights law, including the CRC, 

have been held to assist in informing the contextual approach to statutory interpretation. 142  As 

such, at a minimum, the Court of Appeal for Ontario should have had regard to the CRC as a means 

of interpreting the CLRA, and the Convention which is incorporated therein by reference.  The 

Court of Appeal, however, made no reference to, and demonstrated no indication that it had 

considered the CRC, in spite of the laws and principles of statutory/treaty interpretation just 

described and despite the fact that its application to the Convention was specifically raised on 

behalf of the children.   

b) The Interests of the Child:  Promoting the Policies of the Convention Includes the Policies of 

Non-Return 
 

80. The primacy of children’s interests is recognized as a fundamental objective of the Convention as 

set out in the preamble:  “…the interests of children are of paramount importance in matters relating 

to their custody.”  Article 3 of the CRC states that the best interests of the child “shall be a primary 

consideration” in “all actions concerning children”. Courts have struggled to achieve an 

appropriate balance between furthering the interests of children in general and protecting the 

interests of individual children who are the subjects of Hague proceedings.  Indeed, this struggle 

                                                      
139 Martinson Affidavit, at paras. 5 and 6, Vol. VI, Tab 49, pp. 85-86; Exhibit “B”, Martinson 

Affidavit, Appellant’s Record, Vol. VI, Tab 49; Schuz book, at pp. 345, 349 and 351 [ABoA, Tab 23]. 

See also the Permanent Bureau, “[Draft] Guide to Good Practice on Article 13(1)(b) of the Hague 

Convention of 25 October 1980 on the Civil Aspects of International Child Abduction” (from the 

Seventh Meeting of the Special Commission on the Practical Operation of the 1980 Hague Child 

Abduction Convention and the 1986 Hague Child Protection Convention, October 2017), Prelim. Doc. 

No 3 of June 2017 at pp. 48-49 (“Draft Guide to Good Practice on Article 13(1)(b)”); Permanent 

Bureau, “Conclusions and Recommendations and Report of Part I of the Sixth Meeting of the Special 

Commission on the Practical Operation of the 1980 Hague Child Abduction Convention and the 1996 

Hague Child Protection Convention (1-10 June 2011), Prel. Doc. No 14 of November 2011, (“Sixth 

Special Commission Report”) at pp. 42-43; and In the matter of L.C. (Children), at para. 87. 
140 R. Sullivan, at p. 242. 
141 Németh v. Canada (Justice), 2010 SCC 56, at para. 34, [2010] 3 S.C.R. 281; Mark E. Villiger, 

Commentary on the 1969 Vienna Convention on the Law of Treaties (Leiden, Netherlands: Martinus 

Nijhoff Publishers, 2009) at p. 402 [ABoA, Tab 26].  
142 Hape at para. 53; A.M.R.I. v. K.E.R., 2011 ONCA 417, at para. 82, 106 O.R. (3d) 1 (“A.M.R.I.”).  
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is reflected in the Court of Appeal’s decision in this matter, wherein the Court recognized that a 

return to Germany was “likely to be difficult” given that the children had been in Canada for more 

than three years, but noted that “although this case involves the interests and needs of these two 

young children, it raises legal issues that transcend their interests and that affect the interests of 

countless other children and their parents.”143   

81. It is submitted that the Court of Appeal erred in elevating the interests of children generally over 

the rights of the children in this case.  As noted by Convention scholar Rhona Schuz, “even if it 

were appropriate to sacrifice a particular child’s interests for the benefit of children as a whole, 

there is no clear relationship between comity and protecting other children”.144 Compliance with 

the Convention does not require return in every case of unilateral removal or retention, but only 

where the conditions of the Convention apply and where none of the exceptions can be 

established.145 

82.  Moreover, there is no evidentiary basis to gauge to what extent the Convention acts as a deterrent 

to potential child abductors.  This was confirmed in the Global Report of the Statistical Analysis 

of Applications made in 2008 under the Convention.146 

83. To suggest, also, that the “abducting” parent may gain from his or her wrongful actions fails to 

consider the issue from the child’s perspective.  As was noted by the U.S. Supreme Court in Lozano 

v. Alvarez, steps taken by a parent to promote concealment, for example, can also prevent the stable 

attachments that allow a child to “settle” in their new environment.147  Even in less extreme 

situations, it cannot be assumed that a child will wish to stay in the country to which he or she is 

taken.  Adjusting to a new country where one has no family (other than the removing parent) or 

friends, or where one may not know the language is a very different scenario from vacationing in 

another country.   

c) Further (“Fresh”) Evidence 

 

84. To give meaning to the overarching objectives of the Convention, as well as Canada’s obligations 

                                                      
143 Court of Appeal, at paras. 82 and 83, AR, Vol. I, Tab 20, p. 123-124. 
144

  Schuz book, at p. 349 [ABoA, Tab 23].  
145 Schuz, Habitual Residence Revisited, at p. 361 [ABoA, Tab 22].   
146 N. Lowe, “A Statistical Analysis of Applications Made in 2008 under the Hague Convention of 25 

October 1980 on the Civil Aspects of International Child Abduction, Part I – Global Report,” Hague 

Conference on Private International Law, Prel. Doc. No 8 A (November 2011), at p. 9. 
147 Lozano v. Alvarez, 134 S. Ct. 1224 (2014), 572 U.S.__(2014), LEXUS (USSC) at para. 28 (Lozano).  
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under the CRC, it is submitted that the evidence related to determinations with respect to children 

should be assessed from the children’s perspective, rather than that of the parents.148 This includes 

the need to receive updating evidence regarding the children’s evolving perspectives and 

circumstances over time, particularly when the goal of prompt return is not effected.  

85. The need to consider the evidence from a child-focused perspective and the benefit of receiving 

updating information about children’s circumstances has been a long-recognized principle in 

family law cases.149  Even though a court in a Hague matter is not determining the incidents of 

custody, it is submitted that this standard should have no less significance in proceedings under the 

Convention, given the profound impact of a return order on the affected child, the overarching aims 

of the Convention and Canada’s obligations under both the CRC and the Charter.150   

86. As a fact-based inquiry, the considerations relevant to a child’s habitual residence do not remain 

frozen at the time of the alleged wrongful removal or retention.  In a case like this, where it took 

over a year for the Application to be heard (in large part, due to the father’s pursuit of legal 

proceedings in Germany), and more than a year for the appeals in the courts below to be 

determined, it is not surprising that the children’s lives became more firmly entrenched in Canada.  

This affected and strengthened their objections to return, and ultimately, gave rise to a grave risk 

of psychological harm associated with having to leave Canada against their will.  The exceptions 

to return are necessarily forward-looking.151 As such, updating evidence regarding a child’s 

objections, whose validity is assessed on the basis of the child’s age and maturity, and any new 

risk of harm or intolerable situation, should be considered by appellate courts when a significant 

amount of time has passed between the time of the impugned decision and the determination of the 

appeals.         

d) Article 3 of the CRC 

87. Having regard to Article 3 of the CRC, the ability to consider the “general welfare” of individual 

                                                      
148 Martinson Affidavit, at paras. 5, 6, 8-13 and 16-21, AR, Vol. VI, Tab 49, p. 85-91; Schuz book, at 

p. 439 [ABoA, Tab 23].   
149 C.M., at paras. 20, 22-23 and 44; Gordon v. Goertz, [1996] S.C.J. No. 52, at paras. 44-46, 49; 

Winnipeg Child and Family Services v. K.L.W., [2000] S.C.J. No. 48, at para. 80 (“K.L.W.”).  
150 A.M.R.I, at para. 125, “Expediency will never trump fundamental human rights.” 
151

 Draft Guide to Good Practice on Article 13(1)(b), at p. 13; Rhona Schuz, “Policy Considerations in 

Determining the Habitual Residence of a Child and the Relevance of Context” (2001) 11:1 J 

Transnational Law & Policy at p. 140.  
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children within the context of the other considerations relevant to the determination of an 

application under the Convention, has found support in jurisprudence outside of Canada: 

I am wholly unable to find that the welfare of the children would in the 

unusual circumstances of the case, where they have indeed become well and 

firmly established in England during the last two and three-quarter years 

since April 1995, be advanced by a return to Ireland.152 

 

88.  In the Canadian context, the Court of Appeal for Ontario has provided guidance on how a child’s 

particular needs and circumstances are to be assessed in the context of a Hague Application.  In 

Pollastro v. Pollastro, Justice Abella, as she then was, considered the majority decision of this 

Court in Thomson v. Thomson on this issue and held: 

In my view, what is meant by La Forest J's comments is that the decision 

whether to return a child pursuant to art. 12 should not be based on who 

should have custody. That explains why the "best interests" test is not 

applied at this stage…  

 

La Forest J. does not, however, state that the interests of the particular child 

before the court are irrelevant for all purposes under the Hague Convention, 

including art. 13(b). Indeed, it is difficult to see how the assessment required 

under art. 13(b) of risk, or harm, or of whether a situation is intolerable, can 

be made without reference to the interests and circumstances of the particular 

child involved in the proceedings.153  

 

89. This analysis is equally applicable to the preliminary determination of a child’s habitual residence.  

It is not a question of conducting an in-depth examination into the incidents of custody and access; 

rather, the more focused inquiry into the child’s perspective and objective factors linking him or 

her to the jurisdiction must be examined so that the threshold issue of the applicability of the 

Convention may be properly determined.   

90. In this context, it must be recognized that the longer a child spends in the requested State, the more 

difficult a potential return becomes.  An overly narrow consideration of the individual child’s 

interests to promote the policy of return may lead to inappropriate outcomes.  In certain situations, 

                                                      
152 Re B (abduction: views of children), [1998] 3 F.C.R. 260 at p. 269, 1 F.L.R. 667 (“Re B”). See also 

A.F. v. M.B.-F., [2008] EWHC 272 (Fam.), at para. 52 (“A.F.”); Neulinger and Shuruk v. Switzerland, 

(App No 41615/07), (2010) 54 EHRR 31, at para. 139;  Re E, [2011] UKSC 27,  [2011] 4 All ER 517, 

at para. 26 
153 Pollastro v. Pollastro, [1999] O.J. No. 911, (C.A.), at pp. 11-12, 43 OR (3d) 485.  
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as the Convention itself contemplates, the interests of the child may not justify an order of return.154  

This view was espoused by the U.S. Supreme Court in Lozano v. Alvarez: 

The child’s interest in choosing to remain, Art. 13, or in avoiding physical or psychological 

harm, Art. 13(b), may overcome the return remedy.  The same is true of the child’s interest 

in settlement.  See supra, at 2; see also In re M, [2008] 1 A.C. 1288, 1310 (Eng. 2007) 

(opinion of Baronness Hale of Richmond) (“These children should not be made to suffer for 

the sake of general deterrence of the evil of child abduction world wide”).155  
 

91. In this case, the Court of Appeal failed to review the issues to be decided in the Convention analysis 

from the perspective of the interests and circumstances of the children, contrary to both the aims 

of the Convention and Canada’s obligations under Articles 3, 12 and 8 of the CRC.   

 (e) Article 12 of the CRC 

92. A proper consideration of a child’s best interests under Article 3 of the CRC encompasses his or 

her broad participatory rights under Article 12.156 These two guiding principles for interpreting and 

implementing all the rights of the child under the CRC are interconnected. Article 12 of the CRC 

provides that a child capable of forming views must have the right to express those views in all 

matters affecting the child and that they must be given “due weight” in accordance with the age 

and maturity of the child.157  The right to participate includes the right to be heard in any judicial 

proceeding affecting the child either directly, or through a representative.158  

93. In this way, children are seen “as people with a part to play in their own lives, rather than as passive 

                                                      
154 V.W. v. D.S., [1996] 2 S.C.R. 108, [1996] S.C.J. No. 53 (SCC), at para. 77; Lozano, at p. 14; Re B, 

at p. 269; Re M (Abduction:  Zimbabwe), [2007] UKHL 55 at paras. 44 and 47 (“Re M”); A.F., at para. 

52.  
155 Lozano, at p. 14.  
156 Committee on the Rights of the Child (CRC), General Comment No. 14 (2013): On the right of the 

child to have his or her best interests taken as a primary consideration, CRC/GC/2013/14 (29 May 

2013); CRC, General Comment No. 12 (2009): On the right of the child to be heard, CRC/GC/200912 

(20 July 2009); CRC, Concluding observations on the combined third and fourth periodic report of 

Canada, adopted by the Committee at its sixty-first session (17 September – 5 October 2012), 

CRC/C/CAN/CO/3-4 (6 December 2012), at paras. 34-35 and 37.  
157 CLRA, s. 64(1) 
158 This necessitates adequate mechanisms for ensuring meaningful participation, including access to 

legal representation and an appeals procedure.  See A.M.R.I., at paras. 120; Martinson Affidavit, at 

para. 21, Vol. VI, Tab 49, p. 91; Martinson, Donna, “Children’s Legal Rights to be Heard in Cross-

Border Parental Child Abduction Cases” (2014), at pp. 3, 5 and 24-25 (“Martinson, Children’s Legal 

Rights to be Heard”) [ABoA, Tab 13]; and Schuz book, at p. 438, [ABoA, Tab 23].   
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recipients of their parents’ decisions”.159  As was noted by this Court in A.C. v. Manitoba (Child 

and Family Services), the CRC “sets out a framework under which the child's own input will inform 

the content of the ‘best interests’ standard, with the weight accorded to these views increasing in 

relation to the child's developing maturity”.160  It is clear that hearing from the child enhances 

decision-making and that a failure to do so, or to give due weight to the child’s perspectives, as 

occurred here, may have negative consequences for the child.161  The Sixth Special Commission 

on the Practical Operation of the 1980 and 1996 Hague Conventions (June 2011) recognized the 

important movement towards protecting children’s rights in legal proceedings and recommended 

giving children, in accordance with their age and maturity, the opportunity to be heard in return 

proceedings under the Convention “independently of whether an Article 13(2) defense has been 

raised”.162  The Seventh Special Commission has repeated and elaborated upon this 

recommendation in the Draft Guide to Good Practice on Article 13(1)(b) of the Convention: 

However, regardless of whether the Article 13(2) exception is invoked (separately or in 

combination with other exceptions), courts are encouraged to take account of the views of 

the child in relation to other exceptions, including Article 13(1)(b), and other matters relevant 

to the case (e.g. determinations of habitual residence).163  
 

94. There was evidence and submissions at all stages of the proceedings of the children’s views and 

objections to a return to Germany.  The Application judge, however, gave minimal weight to the 

children’s objections despite finding that “each of the children has reached an age and degree of 

maturity at which it is appropriate to take their views into account” and that “each of the children 

have consistently expressed their objection to returning to Germany.”164  

95. The minimal weight given to the children’s views was attributable to the Application judge’s 

determination that the children had “to some extent” been influenced by the mother and that their 

reasons for objecting to a return were not “substantial” and did not have “the strength of feeling” 

required to meet this defence.  The Application judge also noted, however, that “The children have 

not been influenced to the point that they have only negative memories of their father (which is 

often the case) and they did freely disclose their wish to remain in Ontario to the Children’s Aid 

                                                      
159 In the matter of L.C. (Children), at para. 87.  
160 A.C. v. Manitoba (Child and Family Services), 2009 SCC 30, at para. 93, [2009] 2 S.C.R. 181 

(“A.C. v Manitoba”).  
161 B.J.G. v. D.L.G., 2010 YKSC 44, [2010] Y.J. No. 119, at paras. 18-24; Schuz book, at p. 114-115 

[ABoA, Tab 23].   
162 Sixth Special Commission Report, at para. 157.  
163 Draft Guide to Good Practice on Article 13(1)(b), at p. 48.   
164 MacPherson J., para. 104, AR, Vol. I., Tab 11, p. 42. 
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worker when asked.”165 

96. The approach of the Application judge minimized the children’s rights to participation, effectively 

making them meaningless.166  The requirement that the children’s views be “strongly held” 

discriminates between children with different personalities; that is, those who, by nature, express 

themselves forcibly and those who have a more moderate temperament. To ensure consistency 

with the CRC, the child has a right to have appropriate weight attached to his or her views in 

accordance with his or her age and maturity, and not only to those views which are “dominant and 

expressed forcibly”.167 In this case, this was a source of concern for B., who, following the 

reinstatement of the return Order by the Court of Appeal, blamed himself for not expressing 

himself “better” and using ‘serious enough’ sentences”.168 

97. In considering the validity of a child’s objections to return, it is submitted that an approach which 

considers the extent to which a child’s objections are rooted in reality, or might reasonably be 

perceived as such by the child, is preferable to the approach taken by the Application judge in this 

case, as it considers the situation from the child’s perspective.  Reviewing the substance of a mature 

child’s reasons “where the reasons are not based on objectively incorrect information and where 

there is no evidence that upholding the child’s views will be harmful is unnecessarily paternalistic 

and inconsistent with the child’s right to have appropriate weight attached to his views.”169   

98. In assessing the independence of a child’s views, courts must be cautious not to automatically 

                                                      
165 MacPherson J., at paras. 54 and 102-104, AR, Vol. I., Tab 11, p. 34-36. See also Jordan Affidavit, 

Exhibit “A”, AR, Vol. V., Tab 43, p. 3. 
166 The Application judge cited the case of Garelli v. Rahma (2006) 28 R.F.L. (6th) 255, 2006 CanLII 

13555 (Ont SCJ) for the proposition that the term “objects” demands strength of feeling that goes 

beyond the usual expression of a child’s views and preferences in custody proceedings.   It is submitted 

that such an interpretation should be rejected as inconsistent with Article 12 of the CRC.  See the 

decision of the Ontario Court of Appeal in Pitts v. de Silva, 2008 ONCA 9, at para. 48, for a preferable 

interpretation. For cases in other jurisdictions which have rejected a higher standard in interpreting a 

child’s objections, see Re S (A Minor) (Abduction:  Custody Rights), [1993] Fam 242, [1993] 2 All ER 

683, at para. 50; L. v. Director-General, NSW Department of Community Services, (1996) FLC 92-706, 

at para. 22. 

167 Schuz book, at p. 328, [ABoA, Tab 23].   
168 Katz Affidavit, at para. 17, AR, Vol. V., Tab 47, pp. 76-77.  
169 Schuz book, at pp. 330, 332, 334 and 335 [ABoA, Tab 23].   
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discount a child’s views when concerns about undue influence are raised.  As noted by leading 

Convention scholar, Rhona Schuz, “Even in cases where parents are careful to avoid influencing 

their views, it is inevitable that the child will be influenced by the words and actions of those 

around them.”  She criticizes an approach which suggests that the effects of such influence are 

more pernicious when the child has been in the care of the abducting parent for a considerable 

period of time, noting “the longer the child has been away from the country of habitual residence, 

the more reasonable it will be for him to object to return from an objective point of view since he 

will usually have settled in the country of refuge.”170  

99. In this case, despite the Application judge’s comment about influence, there was also substantial 

evidence that their concerns about returning to Germany were age- and developmentally-

appropriate.  They did not wish to leave their friends and community in Canada; they no longer 

had friends in Germany; they had had negative experiences in Germany (being bullied by peers); 

they felt they had lost their German and were concerned about falling behind in school; and the 

fact that Canada felt like “home”.171  Their concerns about returning were subsequently supported 

by extrinsic evidence about the negative impact that a return would have on their mental/emotional 

health.172 

 

100. Article 13(2) creates a child’s defence, rather than a defence for the abducting parent.  Giving 

appropriate weight to the objections of sufficiently mature children is not contrary to the policy of 

the Convention; accordingly, a child-centric approach in determining whether the defence is 

established is warranted.173.  As noted in the Pérez-Vera Explanatory Report on the Convention: 

The Convention also provides that the child’s views concerning the essential question of its 

return or retention may be conclusive, provided it has, according to the competent authorities, 

                                                      
170 Schuz book, at pp. 330, 332 and 334 [ABoA, Tab 23].   
171 Sheldrick Affidavit, at paras. 52, 55, 59, 64, 74-75, 83 and 89, AR, Vol. V., Tab 45, p. 29- 33. 
172 Dr. Patel Report, AR, Vol. VI., Tab 48, p. 15 and Dr. Szatmari Report, AR Vol. VI., Tab 48, p. 27. 

It has been held that the fact of return in the face of strong objections may itself give rise to a risk of 

harm or place the child in an intolerable situation – see Ryding v. Turvey, [1998] NZFLR 337 (Fam. 

Ct.).  See also Husid v. Daviau, 2012 ONSC 547, [2012] O.J. No. 380, affirmed by 2012 ONCA 665, 

at para. 103 where the Court held that an “intolerable situation” is one in which a particular child in his 

or her particular circumstances should not be expected to tolerate. 

173 Schuz book, at p. 353, [ABoA, Tab 23].   
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attained an age and degree of maturity sufficient for its views to be taken in account.  In this 

way, the Convention gives children the possibility of interpreting their own interests.”174  
 

101. This rationale similarly applies to the other defences available under the Convention, including the 

s. 13(1)(b) defence, as well as the inquiry into the issue of the child’s habitual residence, which 

encompasses a consideration of the child’s nationality as an element of the child’s identity under 

Article 8 of the CRC.175  It is submitted that it is no longer appropriate to view the issues which 

must be determined under the Convention through the lens of enhanced “exceptionality” as the 

circumstances in which return may be refused are themselves exceptions to the general rule.176  

Moreover, to be consistent with Canada’s obligations under the CRC, the child-centric exceptions, 

which include the determination of habitual residence and the defences under ss. 12, 13(1)(b) and 

13(2) of the Convention, must be analyzed primarily from the child’s perspective. 

102. The CRC contains a fundamental message about the centrality of the rights of children and their 

perspectives in matters affecting them.  This means that determinations involving children of all 

ages must consider the situation from the viewpoint of the child.  In Convention proceedings, this 

requires taking into account and giving due weight to the child’s perspective at all decision-making 

points.177  The Courts’ failure to do this in this case constitutes a serious error. 

ISSUE III:  Interpretation of the Convention in a Manner Consistent with the Charter 

 

103. This appeal raises issues regarding the interpretation of the Convention in a manner that it 

consistent with the Charter and its values; in particular, a child’s section 7 right to security of the 

person given the profound impact of a return order on the affected child;178 as well as the right of 

                                                      
174 Pérez-Vera Report, at para. 30.   
175  This right can only be protected if the question of habitual residence is considered from the child’s 

perspective; that is, the meaning that the child ascribes to his or her relationships, community and other 

experiences.  See Schuz book, at p. 213[ABoA, Tab 23].   

176 Re M, at para. 40.  
177 Martinson Affidavit, at paras. 6, 19 and 20, AR, Vol. VI., Tab 49, p. 86, 90; Exhibit “B”, Martinson 

Affidavit, pp. 2, AR, Vol. VI., Tab 49, p. 97. 
178 A.M.R.I., at paras. 120, where the Court noted: “An order of return under the Hague Convention has 

a profound and often searing impact on the affected child.”  Although this case arose in the context of a 

child who has been found to be a Convention refugee, the referenced comment was made in the 

context of Hague proceedings generally. 
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a child who is a Canadian citizen to remain in Canada under section 6(1). 

104. It is submitted that a forced order of return in the context of children who have resided in their new 

community for a considerable period of time, as was the case here, such that the removal would 

take them out of the family and social environment in which their lives has developed, may 

compromise both their physical and psychological integrity in a manner that is inconsistent with 

the principles of fundamental justice.179  The position that a forced return compromises the 

children’s psychological integrity given their views and specific needs, including B.’s diagnosis as 

a child on the autism spectrum, both children’s previous difficulties in the German school system, 

as well as the ties they established in Ontario, is supported by the evidence of clinical professionals, 

including the further evidence admitted in connection with this appeal.180  

105. The Application judge rejected the mother’s advancement of Article 13(b) (grave risk of harm/ 

intolerable situation) as an exception to return.  Although the Application judge acknowledged that 

“there was some indication by the children about difficulties over homework between B. and his 

father”, she found that it did not amount to a grave risk of harm or an intolerable situation.181  The 

further evidence provided new information about potential risks associated with a forced return to 

Germany that may have required a re-assessment of this issue.182   

106. The Charter calls for a child-focused approach to the Convention that upholds the ss. 6(1) and 7 

rights of children as individual rights-bearers and not simply as extensions of their parents. In this 

appeal, the OCL asks that parameters be provided for the interpretation of the Convention in a way 

that ensures Charter compliance.183 Consistent with the jurisprudence of this Court, the OCL relies 

on Canada’s international human rights obligations under the CRC as a benchmark for interpreting 

the content of children’s Charter rights; that is, the Charter should be presumed to provide 

protection at least as great as that afforded by similar provisions in international human rights 

documents which Canada has ratified. 184  The Charter-consonant approach which the OCL 

                                                      
179 New Brunswick (Minister of Health and Community Services) v. G. (J.),[1999] 3 S.C.R. 46, at 

paras. 58, 59 and 60, 177 DLR (4th) 124 (“G. (J.)”); A.M.R.I., at paras. 120.  
180 Dr. Szatmari Report, AR, Vol. VI., Tab 48, p. 27; Dr. Patel Report, AR, Vol. VI., Tab 48, p. 15.  
181 MacPherson J., at paras. 95-98, AR, Vol. I., Tab 11, p. 40; Sheldrick Affidavit, at paras. 74 and 79, 

AR, Vol. V., Tab 45, p. 31.  
182 Dr. Patel Report, AR, Vol. VI., Tab 48, p. 15.  
183 R. v. Clarke, 2014 SCC 28, [2014] 1 S.C.R. 612 at paras. 12-17; United States v. Burns, 2001 SCC 

7 (Burns), at para. 8 [2001] 1 S.C.R. 283; Doré v. Barreau du Quebec, 2012 SCC 12, [2012] 1 SCR 

395, at para. 214.  
184 Slaight Communications Inc. v. Davidson, [1989] 1 SCR 1038, at para. 23, 1989 
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respectfully asks this Court to endorse in matters arising under the Convention is as follows: 

Overall Process: 

 the child has a right to notice, representation and reasons (A.M.R.I. v. K.E.R.) 

 the child has the right to be heard and the child’s views and wishes must be considered 

and given due weight in accordance with the child’s age and maturity 

 updating evidence about the children’s wishes and circumstances must be permitted 

when the goal of prompt and final adjudication of a Convention Application cannot be 

effected 

Threshold:  Habitual Residence 

 must include consideration of and due weight to the child’s views about where their life 

is centred  

 must include consideration of citizenship, including the right to remain in Canada  

Objections 

 due weight should be given to the child’s objections in accordance with the child’s age 

and maturity  

 may be interpreted as determinative once established; no higher standard of expression 

(ie. “strength of feeling”) should be applied   

 establishing the objection must focus on the child’s perspective and reality  

 must include consideration of citizenship rights asserted by the child  

 Grave Risk of Harm / Intolerable Situation     

 assessment of risk / intolerable situation must give due weight to the child’s perspective  

 “intolerable” situation should be one which a particular child in his or her circumstances 

should not be expected to tolerate (Husid v. Daviau) 

 may include risk of psychological harm in having to leave Canada against their will 

Article 20 

 must include Charter considerations, and in particular, the rights under s. 6(1) and 7 of 

the Charter and corresponding rights under the CRC  

 

a) Section 6 

107. The right of a Canadian citizen to remain in Canada is a fundamental right under s 6(1) of the 

Charter.  Section 6(1) mobility rights are not subject to the restrictions in 6(2) of the Charter. 185  

Mobility rights cannot be legislatively curtailed under s 33 of the Charter.186  The right to exercise 

citizenship and the incidents of citizenship are of utmost value in our society.  

108. The s. 6(1) rights of Canadian children who are the subject of Hague proceedings are engaged.  A 

forced removal from the country against the child’s will is a prima facie violation of the child’s 

                                                      

CanLII 92. 
185 Charter, ss. 6 (1) and 6(2) 
186 Charter, s. 33.  
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right to remain in Canada which is “among the most cherished rights of citizenship”.187 

109. In addition to the best interests of the child (Article 3), and due consideration of the child’s views 

(Article 12), the nationality-related provisions of the CRC which inform s. 6(1) of the Charter are 

Article 7 – nationality, and Article 8 - preservation of identity, which includes nationality “as 

recognized by law without unlawful interference”.188 

110. This Court has not yet considered the inter-relationship between the citizenship rights of Canadian 

children who do not wish to leave and the return mechanism of the Convention.  There has been 

negative treatment of this issue in the lower courts.189 However, the British Columbia Court of 

Appeal in a 2006 decision considered s. 6(1) and found that it could exercise its parens patriae 

power over a non-resident Canadian child:  

In the absence of any plain indication in the Act that the Legislature intended by it to 

deprive a child who is a Canadian citizen of the protection of the courts of this Country, I 

would not so interpret s. 5(3). If the Legislature had so intended and used words apt to such 

a purpose, one must ask the question whether the words would be in conflict with s. 6 of the 

Citizenship Act and deprive the children of their rights under s. 6(1) of the Canadian 

Charter of Rights and Freedoms.190  
  

111. In the extradition context, this Court found a prima facie violation of s. 6(1), and “as guardian of 

the constitution”, determined which interpretations and applications are constitutionally 

permissible.191  By analogy, this Court may establish parameters in Convention cases where the 

Canadian citizen child faces forcible removal from Canada.  Like the extradition context, such a 

removal could be for a potentially short period of time (pending the outcome of a custody hearing 

in the country of origin, akin to a trial in the extradition scenario), or for the duration of a custody 

                                                      
187 Divito v Canada (Public Safety and Emergency Preparedness), 2013 SCC 47 at paras. 1 and 21, 

[2013] 3 S.C.R. 157.  
188 CRC, Articles 7, 8 
189 Parsons v. Styger, (1989) 67 O.R. (2.d) 1 (HC), 1989 CanLII 4326, aff’d (1989) 67 O.R. (2.d) 11, 

[1989] O.J. No. 264 (ONCA); J.S. v. R.M., 2012 ABPC 184, at paras. 32, 35, 42-48; J.S. v. R.M. 2013 

ABCA 441; Droit de la famille 1694, [1992] RDF 743, 1992 Carswell 1960 at p. 2; Kovacs v. Kovacs, 

(2002) 59 O.R. (3d) 671 (Sup Ct J) (Kovacs), at paras 117, 118; J.S.S. v P.S.R.  2001 SKQB 283 

(“J.S.S.”), at para. 14, 15, 16,18,19, [2001] 9 WWR 581.  
190 Yassin v Loubani, 2007 BCCA 102, at paras. 26-30, [2007] B.C.J. No. 294.  
191 United States of America v. Cotroni, [1989] 1 S.C.R. 1469, [1989] S.C.J. No. 56 at p. 1481, paras. 

h-j, p1482, paras. h-j, p 1501 para. h; M.M. v U.S.A., 2015 SCC 62, at paras. 26, 144, 154, [2015] 3 

S.C.R. 973 (the Minister must refuse to surrender for extradition if s. 6 or 7 rights are violated and 

must consider the best interests of the children  and the impact of extradition on them). 

http://canlii.ca/t/g15jb
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order (akin to a sentence).192   

112. If any s. 6(1) infringement is saved by s. 1 of the Charter, the OCL requests that the Court direct 

an approach to the application of the Convention that would minimally impair the s. 6(1) rights of 

children, having regard to the broader objectives of the Convention.193  

Minimal Impairment and Proportionality of Impact versus Objective 

 

113. Parents choosing where a child will live is a protective and practical necessity given the child’s 

initial lack of capacity and dependency.  However, limits may be built into this “parental control” 

as an incident of custody, including giving greater weight to the older child’s views as he or she 

approaches the stage of self-determination.194  Similarly, the Court must assess the impact of the 

infringement of the child’s mobility rights.  It is suggested that factors such as choice, identity, 

access to school and health care, and relationships with friends and extended family are relevant 

to the exercise of the rights of citizenship and should be considered when the forcible return of a 

Canadian citizen child is contemplated.  If properly applied, the Convention may minimally impair 

the Canadian child’s mobility rights by having citizenship as a relevant factor to be considered at 

all stages of the analysis.195    

b)  Section 7 

114. Liberty interests may be engaged by return orders because children may be physically forced to 

leave Canada against their will.  Police enforcement clauses, as was the case here, are commonly 

requested in Hague proceedings.  As such, return orders do not simply impact on the individual 

child’s sphere of autonomy and personal choice, but may include physical restraint by police and 

coercive removal. 

                                                      
192 In the scenario of a time-limited removal for the purpose of the conduct of a custody trial in the 

country of origin, consideration may be given to allowing the Canadian citizen child who objects to a 

return to remain in Canada pending the completion of the trial. 

193 J.S.S., at paras. 17, 21; Convention, Preamble.  
194 A.C. v Manitoba, at paras. 87; 82, 84, 86, 88, 108.  
195  Burns as discussed above; Ford v. Quebec [1988] 2 SCR 712, at p. 779 para. i; p. 780, 1988 

CanLII 19 (SCC) ; Proceedings brought by A, at para 44; Mercredi, at para 48.  
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115. S. 7 security of the person interests protect physical and psychological integrity.  These interests 

have been found to apply to both the rights of parents and children in the family law context.196  

The forced removal of children from one jurisdiction to another disrupts their physical integrity 

and further, may have a serious and profound impact on children’s psychological well-being.197  

The evidence in this case highlights the type of impact that such a decision may have on children.  

Here, the children were at risk emotionally due to their removal from the place they considered 

“home”. 198 With the passage of time, the prospect of removal became increasingly difficult for 

the children.  The updating psychiatric assessments confirmed the deleterious impact a forced 

return would have on their mental health and emotional well-being, and identified their 

significant level of distress throughout the process.  This potential impact on the children’s 

psychological integrity went beyond ordinary stress or anxiety and engaged their s s. 7 rights as 

contemplated in G.(J). 199 

116. It is submitted that the manner in which the Court of Appeal and the Application judge 

interpreted the Convention is inconsistent with the children’s security of the person and liberty 

interests in a manner contrary to the principles of fundamental justice.  The operative principle of 

fundamental justice in this case is the right to be heard, and more particularly, the right to have 

due weight given to their views and perspectives in accordance with their age and maturity on the 

issues that needed to be determined under the Convention.  Principles of fundamental justice 

have been found to have both a procedural and substantive component.200  

Right to be Heard 

 

117. The right to be heard is a foundational principle of fundamental justice.  The Ontario Court of 

Appeal in A.M.R.I. determined this to be an integral aspect of the child’s participation rights in 

the context of a Hague proceeding.201   S. 7 of the Charter, as informed by article 12 of the CRC 

and in its own right, requires that children be afforded the ability to meaningfully participate in 

                                                      
196  G .(J.), at paras. 58; 65-67 ; K.L.W., at paras. 85-87; A.M.R.I. 
197 G.(J.), at para. 60.  
198 Sheldrick Affidavit, at para. 89, AR, Vol. V., Tab 45, p. 34.   
199  G.(J.), at para. 60. 
200 Suresh, Burns, AMRI, at paras. 97-101, Re BC Motor Vehicle Act, [1985] 2 SCR 486 at p. 503, 

G.(J.), at para. 70. 
201 AMRI, at paras. 118-121. 
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Convention hearings.202 For the right to be heard to have meaning, participation must include the 

ability to affect the outcome, to the point of being determinative, particularly if sufficient age and 

maturity are established, as was the case here.203  In AMRI, the views of the 14 year-old-child 

were a proper and necessary consideration with respect to her objections to return and the failure 

to meaningfully consider those views constituted an error in law.204  Given the “potentially life 

altering impact” of Convention applications, “it is axiomatic that the courts must be vigilant in 

ensuring procedural fairness for all concerned.”205   

118. The Application judge and the Court of Appeal did not give due consideration to the children’s 

perspectives at the various stages of the Convention analysis.  The children’s views about 

“home”/their habitual residence were deemed irrelevant.  The Courts did not permit further 

evidence about their perspectives on the issues of grave risk and their increasing objections to 

return. The children’s objections at the time of the Application were minimized, despite the fact 

that they were found to be of an age and maturity where their views should have been given 

considerable weight.  The children in this proceeding did not feel that their perspectives were 

adequately considered by the Courts in Canada and the outcome of the proceedings here 

demonstrate that they were not.  Despite the overarching aims of the Convention with respect to 

the paramountcy of children’s interests in matters related to their custody, these children were 

harmed by the Hague process in a manner that cannot be said to have been in accordance with 

their s. 7 interests or the principles of fundamental justice. 

 

119. The requested approach, set out above, would safeguard children’s rights under ss. 6(1) and s. 7 

of the Charter and assist in Canada’s fulfilment of its obligations to children under the CRC. 

 

 

PART IV – SUBMISSION ON COSTS  

120. The OCL seeks reimbursement of a costs Order made following its unsuccessful motion for a 

stay of execution of the return Order of the Ontario Court of Appeal pending an application for 

                                                      
202G. (J.), at para. 81; K.L.W., at paras.  122-23; A.C. v. Manitoba, at paras. 87; 82, 84, 86, 88; RA (Re), 

2002 YKTC, [2002] Y.J. No. 48 (YTC) at para. 168; Martinson Affidavit, at para. 21, Vol. VI, Tab 49, 

p. 91; Martinson, Children’s Legal Rights to be Heard Cases, at pp. 3, 5 and 24-25 [ABoA, Tab 13]; 

and “Schuz book”, at p. 438, [ABoA, Tab 23].   
203 G. (J.), at para. 81; K.L.W., at paras.  122-23; A.C. v. Manitoba, at para. 108 
204 AMRI, at para.  108-128.  
205 AMRI, at para. 128 (followed in Borisovs v. Kubiles, 2013 ONCJ  85).   
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leave to appeal to this Court. By Order dated October 21, 2017, the OCL was required to pay 

costs in the amount of $8,500.00 to Mr. B. The OCL's decision to bring the motion was 

informed by the expected significant negative impact on the children of a return to Germany and 

their strongly-articulated desire to remain in Canada. The OCL acted in good faith to protect its 

clients' interests in the face of a decision that was legally conceming.2°6  

121. If successful in this appeal, the Children's Lawyer seeks only to be reimbursed for the costs paid 

in relation to its stay motion in the Ontario Court of Appeal. The Children's Lawyer does not 

seek costs of this appeal and asks that no costs be awarded against it. 

PART V — ORDER REQUESTED 

122. On behalf of the children, the Children's Lawyer requests that the judgment of the Court of 

Appeal for Ontario, dated September 13, 2016, be set aside and that the Application of the 

Respondent father, J.P.B., be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 14th day of August, 2017 

t 
Sheez a Scott, Counsel 
Office of the Children's Lawyer 

-James Mengel, 
Houghton, Sloniowski & Stengel 

206 Canada (Attorney General) v Federation of Law Societies of Canada, 2015 SCC 7, at paras. 81-84, 
100; R v. Neil,  2002 SCC 70 at para. 25; Children's Aid Society of Toronto v. CJ. W , 2017 ONCJ 341 
at paras. 19, 25-27, 33-36 
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PART VII – STATUTES 

 

CONVENTION ON THE RIGHTS OF THE CHILD, 28 MAY 1990, 1577 UNTS 3, CAN TS 

1992 NO 3 

Article 3 

1. In all actions concerning children, whether undertaken by public or private social welfare 

institutions, courts of law, administrative authorities or legislative bodies, the best interests of the 

child shall be a primary consideration. 

 

2. States Parties undertake to ensure the child such protection and care as is necessary for his or 

her well-being, taking into account the rights and duties of his or her parents, legal guardians, or 

other individuals legally responsible for him or her, and, to this end, shall take all appropriate 

legislative and administrative measures. 

 

3. States Parties shall ensure that the institutions, services and facilities responsible for the care 

or protection of children shall conform with the standards established by competent authorities, 

particularly in the areas of safety, health, in the number and suitability of their staff, as well as 

competent supervision. 

 

Article 8 

1. States Parties undertake to respect the right of the child to preserve his or her identity, 

including nationality, name and family relations as recognized by law without unlawful 

interference. 

 

2. Where a child is illegally deprived of some or all of the elements of his or her identity, States 

Parties shall provide appropriate assistance and protection, with a view to re-establishing 

speedily his or her identity. 

 

Article 11 

1. States Parties shall take measures to combat the illicit transfer and non-return of children 

abroad. 

 

2. To this end, States Parties shall promote the conclusion of bilateral or multilateral agreements 

or accession to existing agreements. 

 

Article 12 

1. States Parties shall assure to the child who is capable of forming his or her own views the right 

to express those views freely in all matters affecting the child, the views of the child being given 

due weight in accordance with the age and maturity of the child. 

 

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any 

judicial and administrative proceedings affecting the child, either directly, or through a 

representative or an appropriate body, in a manner consistent with the procedural rules of 

national law. 
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CHILDREN’S LAW REFORM ACT, RSO 1990, c C12. 

 

Jurisdiction 
22. (1) A court shall only exercise its jurisdiction to make an order for custody of or access 

to a child where, 

(a) the child is habitually resident in Ontario at the commencement of the application for the 

order; 

(b) although the child is not habitually resident in Ontario, the court is satisfied, 

(i) that the child is physically present in Ontario at the commencement of the 

application for the order, 

(ii) that substantial evidence concerning the best interests of the child is available in 

Ontario, 

(iii) that no application for custody of or access to the child is pending before an 

extra-provincial tribunal in another place where the child is habitually resident, 

(iv) that no extra-provincial order in respect of custody of or access to the child has 

been recognized by a court in Ontario, 

(v) that the child has a real and substantial connection with Ontario, and 

(vi) that, on the balance of convenience, it is appropriate for jurisdiction to be 

exercised in Ontario.  R.S.O. 1990, c. C.12, s. 22 (1). 

 

Habitual residence 

22. (2) A child is habitually resident in the place where he or she resided, 

(a) with both parents; 

(b) where the parents are living separate and apart, with one parent under a separation 

agreement or with the consent, implied consent or acquiescence of the other or under a 

court order; or 

(c) with a person other than a parent on a permanent basis for a significant period of time, 

whichever last occurred.  R.S.O. 1990, c. C.12, s. 22 (2). 

 

Merits of application for custody or access 

24. (1) The merits of an application under this Part in respect of custody of or access to a 

child shall be determined on the basis of the best interests of the child, in accordance with 

subsections (2), (3) and (4).  2006, c. 1, s. 3 (1). 

Best interests of child 

(2) The court shall consider all the child’s needs and circumstances, including, 

(a) the love, affection and emotional ties between the child and, 

(i) each person, including a parent or grandparent, entitled to or claiming custody of or 

access to the child, 

http://www.ontario.ca/fr/lois/loi/90c12#s22s1
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(ii) other members of the child’s family who reside with the child, and 

(iii) persons involved in the child’s care and upbringing; 

(b) the child’s views and preferences, if they can reasonably be ascertained; 

(c) the length of time the child has lived in a stable home environment; 

(d) the ability and willingness of each person applying for custody of the child to provide 

the child with guidance and education, the necessaries of life and any special needs of 

the child; 

(e) the plan proposed by each person applying for custody of or access to the child for the 

child’s care and upbringing; 

(f) the permanence and stability of the family unit with which it is proposed that the child 

will live; 

(g) the ability of each person applying for custody of or access to the child to act as a 

parent; and 

(h) any familial relationship between the child and each person who is a party to the 

application. 2006, c. 1, s. 3 (1); 2009, c. 11, s. 10; 2016, c. 23, s. 7 (1, 2); 2016, c. 28, s. 

2. 

Past conduct 

(3) A person’s past conduct shall be considered only, 

(a) in accordance with subsection (4); or 

(b) if the court is satisfied that the conduct is otherwise relevant to the person’s ability to 

act as a parent.  2006, c. 1, s. 3 (1); 2016, c. 23, s. 7 (2). 

 

Violence and abuse 

(4) In assessing a person’s ability to act as a parent, the court shall consider whether the 

person has at any time committed violence or abuse against, 

(a) his or her spouse; 

(b) a parent of the child to whom the application relates; 

(c) a member of the person’s household; or 

(d) any child.  2006, c. 1, s. 3 (1); 2016, c. 23, s. 7 (2, 3). 

 

Same 

(5) For the purposes of subsection (4), anything done in self-defence or to protect another 

person shall not be considered violence or abuse.  2006, c. 1, s. 3 (1). 
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CONVENTION ON CIVIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION, 25 

OCTOBER 1980, CAN TS 1983 NO 35 

 

Definition 

46. (1) In this section, 

“convention” means the Convention on the Civil Aspects of International Child Abduction, 

set out in the Schedule to this section.  R.S.O. 1990, c. C.12, s. 46 (1). 

Convention in force 

(2) On, from and after the 1st day of December, 1983, except as provided in subsection 

(3), the convention is in force in Ontario and the provisions thereof are law in Ontario.  R.S.O. 

1990, c. C.12, s. 46 (2). 

Crown, legal costs under convention 

(3) The Crown is not bound to assume any costs resulting under the convention from the 

participation of legal counsel or advisers or from court proceedings except in accordance with 

the Legal Aid Services Act, 1998.  R.S.O. 1990, c. C.12, s. 46 (3); 1998, c. 26, s. 101. 

Central Authority 

(4) The Ministry of the Attorney General shall be the Central Authority for Ontario for the 

purpose of the convention.  R.S.O. 1990, c. C.12, s. 46 (4). 

Application to court 

(5) An application may be made to a court in pursuance of a right or an obligation under 

the convention.  R.S.O. 1990, c. C.12, s. 46 (5). 

Request to ratify convention 

(6) The Attorney General shall request the Government of Canada to submit a declaration 

to the Ministry of Foreign Affairs of the Kingdom of the Netherlands, declaring that the 

convention extends to Ontario.  R.S.O. 1990, c. C.12, s. 46 (6). 

Regulations 

(7) The Lieutenant Governor in Council may make such regulations as the Lieutenant 

Governor in Council considers necessary to carry out the intent and purpose of this 

section.  R.S.O. 1990, c. C.12, s. 46 (7). 

Conflict 

(8) Where there is a conflict between this section and any other enactment, this section 

prevails. 

Section amendments with date in force (d/m/y) 

1998, c. 26, s. 101 - 1/04/1999 

 

  

http://www.ontario.ca/fr/lois/loi/90c12#s46s1
http://www.ontario.ca/fr/lois/loi/90c12#s46s2
http://www.ontario.ca/fr/lois/loi/90c12#s46s3
http://www.ontario.ca/fr/lois/loi/90c12#s46s4
http://www.ontario.ca/fr/lois/loi/90c12#s46s5
http://www.ontario.ca/fr/lois/loi/90c12#s46s6
http://www.ontario.ca/fr/lois/loi/90c12#s46s7
http://www.ontario.ca/fr/lois/loi/90c12#s46s8
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SCHEDULE  

Convention on Civil Aspects of International Child Abduction,  

25 october 1980, can ts 1983 no 35 

 

Convention on the Civil Aspects of International Child Abduction 

The States signatory to the present Convention, 

Firmly convinced that the interests of children are of paramount importance in matters relating to 

their custody, 

Desiring to protect children internationally from the harmful effects of their wrongful removal or 

retention and to establish procedures to ensure their prompt return to the State of their habitual 

residence, as well as to secure protection for rights of access, 

Have resolved to conclude a Convention to this effect and have agreed upon the following 

provisions: 

Chapter I — Scope of the Convention 

 

Article 1 

The objects of the present Convention are: 

(a) to secure the prompt return of children wrongfully removed to or retained in any 

Contracting State; and 

(b) to ensure that rights of custody and of access under the law of one Contracting State are 

effectively respected in the other Contracting States. 

Article 2 

Contracting States shall take all appropriate measures to secure within their territories the 

implementation of the objects of the Convention. For this purpose they shall use the most 

expeditious procedures available. 

Article 3 

The removal or the retention of a child is to be considered wrongful where: 

(a) it is in breach of rights of custody attributed to a person, an institution or any other body, 

either jointly or alone, under the law of the State in which the child was habitually 

resident immediately before the removal or retention; and 

(b) at the time of removal or retention those rights were actually exercised, either jointly or 

alone, or would have been so exercised but for the removal or retention. 

The rights of custody mentioned in sub-paragraph (a) above, may arise in particular by operation 

of law or by reason of a judicial or administrative decision, or by reason of an agreement having 

legal effect under the law of that State. 

Article 4 

The Convention shall apply to any child who was habitually resident in a Contracting State 

immediately before any breach of custody or access rights. The Convention shall cease to apply 

when the child attains the age of 16 years. 
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Article 5 

For the purposes of this Convention: 

(a) ‘rights of custody’ shall include rights relating to the care of the person of the child and, 

in particular, the right to determine the child’s place of residence; 

(b) ‘rights of access’ shall include the right to take a child for a limited period of time to a 

place other than the child’s habitual residence. 

Chapter II — Central Authorities 

 

Article 6 
A Contracting State shall designate a Central Authority to discharge the duties which are 

imposed by the Convention upon such authorities. 

Federal States, States with more than one system of law or States having autonomous territorial 

organizations shall be free to appoint more than one Central Authority and to specify the 

territorial extent of their powers. Where a State has appointed more than one Central Authority, 

it shall designate the Central Authority to which applications may be addressed for transmission 

to the appropriate Central Authority within that State. 

Article 7 

Central Authorities shall co-operate with each other and promote co-operation amongst the 

competent authorities in their respective States to secure the prompt return of children and to 

achieve the other objects of this Convention. 

In particular, either directly or through any intermediary, they shall take all appropriate 

measures: 

(a) to discover the whereabouts of a child who has been wrongfully removed or retained; 

(b) to prevent further harm to the child or prejudice to interested parties by taking or causing 

to be taken provisional measures; 

(c) to secure the voluntary return of the child or to bring about an amicable resolution of the 

issues; 

(d) to exchange, where desirable, information relating to the social background of the child; 

(e) to provide information of a general character as to the law of their State in connection 

with the application of the Convention; 

(f) to initiate or facilitate the institution of judicial or administrative proceedings with a view 

to obtaining the return of the child and, in a proper case, to make arrangements for 

organizing or securing the effective exercise of rights of access; 

(g) where the circumstances so require, to provide or facilitate the provision of legal aid and 

advice, including the participation of legal counsel and advisers; 

(h) to provide such administrative arrangements as may be necessary and appropriate to 

secure the safe return of the child; 

(i) to keep each other informed with respect to the operation of this Convention and, as far as 

possible, to eliminate any obstacles to its application. 

Chapter III — Return of Children 
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Article 8 

Any person, institution or other body claiming that a child has been removed or retained in 

breach of custody rights may apply either to the Central Authority of the child’s habitual 

residence or to the Central Authority of any other Contracting State for assistance in securing the 

return of the child. 

The application shall contain: 

(a) information concerning the identity of the applicant, of the child and of the person 

alleged to have removed or retained the child; 

(b) where available, the date of birth of the child; 

(c) the grounds on which the applicant’s claim for return of the child is based; 

(d) all available information relating to the whereabouts of the child and the identity of the 

person with whom the child is presumed to be. 

The application may be accompanied or supplemented by: 

(e) an authenticated copy of any relevant decision or agreement; 

(f) a certificate or an affidavit emanating from a Central Authority, or other competent 

authority of the State of the child’s habitual residence, or from a qualified person, 

concerning the relevant law of that State; 

(g) any other relevant document. 

Article 9 

If the Central Authority which receives an application referred to in Article 8 has reason to 

believe that the child is in another Contracting State, it shall directly and without delay transmit 

the application to the Central Authority of that Contracting State and inform the requesting 

Central Authority, or the applicant, as the case may be. 

Article 10 

The Central Authority of the State where the child is shall take or cause to be taken all 

appropriate measures in order to obtain the voluntary return of the child. 

 

Article 11 

The judicial or administrative authorities of Contracting States shall act expeditiously in 

proceedings for the return of children. 

If the judicial or administrative authority concerned has not reached a decision within six weeks 

from the date of commencement of the proceedings, the applicant or the Central Authority of the 

requested State, on its own initiative or if asked by the Central Authority of the requesting State, 

shall have the right to request a statement of the reasons for the delay. If a reply is received by 

the Central Authority of the requested State, that Authority shall transmit the reply to the Central 

Authority of the requesting State, or to the applicant, as the case may be. 

Article 12 

Where a child has been wrongfully removed or retained in terms of Article 3 and, at the date of 

commencement of the proceedings before the judicial or administrative authority of the 
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Contracting State where the child is, a period of less than one year has elapsed from the date of 

the wrongful removal or retention, the authority concerned shall order the return of the child 

forthwith. 

 

The judicial or administrative authority, even where the proceedings have been commenced after 

the expiration of the period of one year referred to in the preceding paragraph, shall also order 

the return of the child, unless it is demonstrated that the child is now settled in its new 

environment. 

Where the judicial or administrative authority in the requested State has reason to believe that the 

child has been taken to another State, it may stay the proceedings or dismiss the application for 

the return of the child. 

Article 13 

Despite the provisions of the preceding Article, the judicial or administrative authority of the 

requested State is not bound to order the return of the child if the person, institution or other 

body which opposes its return establishes that: 

(a) the person, institution or other body having the care of the person of the child was not 

actually exercising the custody rights at the time of removal or retention, or had 

consented to or subsequently acquiesced in the removal or retention; or 

(b) there is a grave risk that his or her return would expose the child to physical or 

psychological harm or otherwise place the child in an intolerable situation. 

The judicial or administrative authority may also refuse to order the return of the child if it finds 

that the child objects to being returned and has attained an age and degree of maturity at which it 

is appropriate to take account of its views. 

In considering the circumstances referred to in this Article, the judicial and administrative 

authorities shall take into account the information relating to the social background of the child 

provided by the Central Authority or other competent authority of the child’s habitual residence. 

Article 14 

In ascertaining whether there has been a wrongful removal or retention within the meaning of 

Article 3, the judicial or administrative authorities of the requested State may take notice directly 

of the law of, and of judicial or administrative decisions, formally recognized or not in the State 

of the habitual residence of the child, without recourse to the specific procedures for the proof of 

that law or for the recognition of foreign decisions which would otherwise be applicable. 

Article 15 

The judicial or administrative authorities of a Contracting State may, prior to the making of an 

order for the return of the child, request that the applicant obtain from the authorities of the State 

of the habitual residence of the child a decision or other determination that the removal or 

retention was wrongful within the meaning of Article 3 of the Convention, where such a decision 

or determination may be obtained in that State. The Central Authorities of the Contracting States 

shall so far as practicable assist applicants to obtain such a decision or determination. 
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Article 16 

After receiving notice of a wrongful removal or retention of a child in the sense of Article 3, the 

judicial or administrative authorities of the Contracting State to which the child has been 

removed or in which it has been retained shall not decide on the merits of rights of custody until 

it has been determined that the child is not to be returned under this Convention or unless an 

application under this Convention is not lodged within a reasonable time following receipt of the 

notice. 

 

Article 17 

The sole fact that a decision relating to custody has been given in or is entitled to recognition in 

the requested State shall not be a ground for refusing to return a child under this Convention, but 

the judicial or administrative authorities of the requested State may take account of the reasons 

for that decision in applying this Convention. 

Article 18 

The provisions of this Chapter do not limit the power of a judicial or administrative authority to 

order the return of the child at any time. 

 

Article 19 

A decision under this Convention concerning the return of the child shall not be taken to be a 

determination on the merits of any custody issue. 

 

Article 20 

The return of the child under the provisions of Article 12 may be refused if this would not be 

permitted by the fundamental principles of the requested State relating to the protection of 

human rights and fundamental freedoms. 

 

Chapter IV — Rights of Access 

 

Article 21 

An application to make arrangements for organizing or securing the effective exercise of rights 

of access may be presented to the Central Authorities of the Contracting States in the same way 

as an application for the return of a child. 

The Central Authorities are bound by the obligations of co-operation which are set forth in 

Article 7 to promote the peaceful enjoyment of access rights and the fulfilment of any conditions 

to which the exercise of those rights may be subject. The Central Authorities shall take steps to 

remove, as far as possible, all obstacles to the exercise of such rights. 

The Central Authorities, either directly or through intermediaries, may initiate or assist in the 

institution of proceedings with a view to organizing or protecting these rights and securing 

respect for the conditions to which the exercise of these rights may be subject. 

Chapter V — General Provisions 
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Article 22 

No security, bond or deposit, however described, shall be required to guarantee the payment of 

costs and expenses in the judicial or administrative proceedings falling within the scope of this 

Convention. 

 

Article 23 

No legalization or similar formality may be required in the context of this Convention. 

 

Article 24 

Any application, communication or other document sent to the Central Authority of the 

requested State shall be in the original language, and shall be accompanied by a translation into 

the official language or one of the official languages of the requested State or, where that is not 

feasible, a translation into French or English. 

However, a Contracting State may, by making a reservation in accordance with Article 42, object 

to the use of either French or English, but not both, in any application, communication or other 

document sent to its Central Authority. 

 

Article 25 

Nationals of the Contracting States and persons who are habitually resident within those States 

shall be entitled in matters concerned with the application of this Convention to legal aid and 

advice in any other Contracting State on the same conditions as if they themselves were nationals 

of and habitually resident in that State. 

 

Article 26 

Each Central Authority shall bear its own costs in applying this Convention. 

Central Authorities and other public services of Contracting States shall not impose any charges 

in relation to applications submitted under this Convention. In particular, they may not require 

any payment from the applicant towards the costs and expenses of the proceedings or, where 

applicable, those arising from the participation of legal counsel or advisers. However, they may 

require the payment of the expenses incurred or to be incurred in implementing the return of the 

child. 

However, a Contracting State may, by making a reservation in accordance with Article 42, 

declare that it shall not be bound to assume any costs referred to in the preceding paragraph 

resulting from the participation of legal counsel or advisers or from court proceedings, except 

insofar as those costs may be covered by its system of legal aid and advice. 

Upon ordering the return of a child or issuing an order concerning rights of access under this 

Convention, the judicial or administrative authorities may, where appropriate, direct the person 

who removed or retained the child, or who prevented the exercise of rights of access, to pay 

necessary expenses incurred by or on behalf of the applicant, including travel expenses, any costs 

incurred or payments made for locating the child, the costs of legal representation of the 

applicant, and those of returning the child. 
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Article 27 

When it is manifest that the requirements of this Convention are not fulfilled or that the 

application is otherwise not well founded, a Central Authority is not bound to accept the 

application. In that case, the Central Authority shall forthwith inform the applicant or the Central 

Authority through which the application was submitted, as the case may be, of its reasons. 

 

Article 28 

A Central Authority may require that the application be accompanied by a written authorization 

empowering it to act on behalf of the applicant, or to designate a representative so to act. 

Article 29 

This Convention shall not preclude any person, institution or body who claims that there has 

been a breach of custody or access rights within the meaning of Article 3 or 21 from applying 

directly to the judicial or administrative authorities of a Contracting State, whether or not under 

the provisions of this Convention. 

 

Article 30 

Any application submitted to the Central Authorities or directly to the judicial or administrative 

authorities of a Contracting State in accordance with the terms of this Convention, together with 

documents and any other information appended thereto or provided by a Central Authority, shall 

be admissible in the courts or administrative authorities of the Contracting States. 

 

Article 31 

In relation to a State which in matters of custody of children has two or more systems of law 

applicable in different territorial units: 

(a) any reference to habitual residence in that State shall be construed as referring to habitual 

residence in a territorial unit of that State; 

(b) any reference to the law of the State of habitual residence shall be construed as referring 

to the law of the territorial unit in that State where the child habitually resides. 

Article 32 

In relation to a State which in matters of custody of children has two or more systems of law 

applicable to different categories of persons, any reference to the law of that State shall be 

construed as referring to the legal system specified by the law of that State. 

 

Article 33 
A State within which different territorial units have their own rules of law in respect of custody 

of children shall not be bound to apply this Convention where a State with a unified system of 

law would not be bound to do so. 

 

Article 34 

This Convention shall take priority in matters within its scope over the Convention of 5 October 

1961 concerning the powers of authorities and the law applicable in respect of the protection of 

minors, as between Parties to both Conventions. Otherwise the present Convention shall not 

restrict the application of an international instrument in force between the State of origin and the 

State addressed or other law of the State addressed for the purposes of obtaining the return of a 

child who has been wrongfully removed or retained or of organizing access rights. 
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Article 35 

This Convention shall apply as between Contracting States only to wrongful removals or 

retentions occurring after its entry into force in those States. 

Where a declaration has been made under Article 39 or 40, the reference in the preceding 

paragraph to a Contracting State shall be taken to refer to the territorial unit or units in relation to 

which this Convention applies. 

 

Article 36 

Nothing in this Convention shall prevent two or more Contracting States, in order to limit the 

restrictions to which the return of the child may be subject, from agreeing among themselves to 

derogate from any provisions of this Convention which may imply such a restriction. 

 

Chapter VI — Final Clauses 

 

Article 37 

The Convention shall be open for signature by the States which were Members of the Hague 

Conference on Private International Law at the time of its Fourteenth Session. 

It shall be ratified, accepted or approved and the instruments of ratification, acceptance or 

approval shall be deposited with the Ministry of Foreign Affairs of the Kingdom of the 

Netherlands. 

 

Article 38 

Any other State may accede to the Convention. 

The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the 

Kingdom of the Netherlands. 

The Convention shall enter into force for a State acceding to it on the first day of the third 

calendar month after the deposit of its instrument of accession. 

The accession will have effect only as regards the relations between the acceding State and such 

Contracting States as will have declared their acceptance of the accession. Such a declaration 

will also have to be made by any Member State ratifying, accepting or approving the Convention 

after an accession. Such declaration shall be deposited at the Ministry of Foreign Affairs of the 

Kingdom of the Netherlands; this Ministry shall forward, through diplomatic channels, a 

certified copy to each of the Contracting States. 

The Convention will enter into force as between the acceding State and the State that has 

declared its acceptance of the accession on the first day of the third calendar month after the 

deposit of the declaration of acceptance. 

Article 39 

Any State may, at the time of signature, ratification, acceptance, approval or accession, declare 

that the Convention shall extend to all the territories for the international relations of which it is 

responsible, or to one or more of them. Such a declaration shall take effect at the time the 

Convention enters into force for that State. 

Such declaration, as well as any subsequent extension, shall be notified to the Ministry of 

Foreign Affairs of the Kingdom of the Netherlands. 
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Article 40 

If a Contracting State has two or more territorial units in which different systems of law are 

applicable in relation to matters dealt with in this Convention, it may at the time of signature, 

ratification, acceptance, approval or accession declare that this Convention shall extend to all its 

territorial units or only to one or more of them and may modify this declaration by submitting 

another declaration at any time. 

Any such declaration shall be notified to the Ministry of Foreign Affairs of the Kingdom of the 

Netherlands and shall state expressly the territorial units to which the Convention applies. 

Article 41 

Where a Contracting State has a system of government under which executive, judicial and 

legislative powers are distributed between central and other authorities within that State, its 

signature or ratification, acceptance or approval of, or accession to this Convention, or its 

making of any declaration in terms of Article 40 shall carry no implication as to the internal 

distribution of powers within that State. 

Article 42 

Any State may, not later than the time of ratification, acceptance, approval or accession, or at the 

time of making a declaration in terms of Article 39 or 40, make one or both of the reservations 

provided for in Article 24 and Article 26, third paragraph. No other reservation shall be 

permitted. 

Any State may at any time withdraw a reservation it has made. The withdrawal shall be notified 

to the Ministry of Foreign Affairs of the Kingdom of the Netherlands. 

The reservation shall cease to have effect on the first day of the third calendar month after the 

notification referred to in the preceding paragraph. 

Article 43 

The Convention shall enter into force on the first day of the third calendar month after the 

deposit of the third instrument of ratification, acceptance, approval or accession referred to in 

Articles 37 and 38. 

Thereafter the Convention shall enter into force: 

1. for each State ratifying, accepting, approving or acceding to it subsequently, on the first 

day of the third calendar month after the deposit of its instrument of ratification, 

acceptance, approval or accession; 

2. for any territory or territorial unit to which the Convention has been extended in 

conformity with Article 39 or 40, on the first day of the third calendar month after the 

notification referred to in that Article. 

Article 44 

The Convention shall remain in force for five years from the date of its entry into force in 

accordance with the first paragraph of Article 43 even for States which subsequently have 

ratified, accepted, approved it or acceded to it. If there has been no denunciation, it shall be 

renewed tacitly every five years. 

 

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Kingdom of the 

Netherlands at least six months before the expiry of the five year period. It may be limited to 

certain of the territories or territorial units to which the Convention applies. 
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The denunciation shall have effect only as regards the State which has notified it. The 

Convention shall remain in force for the other Contracting States. 

Article 45 

The Ministry of Foreign Affairs of the Kingdom of the Netherlands shall notify the States 

Members of the Conference, and the States which have acceded in accordance with Article 38, of 

the following: 

1. the signatures and ratifications, acceptances and approvals referred to in Article 37; 

2. the accessions referred to in Article 38; 

3. the date on which the Convention enters into force in accordance with Article 43; 

4. the extensions referred to in Article 39; 

5. the declarations referred to in Articles 38 and 40; 

6. the reservations referred to in Article 24 and Article 26, third paragraph, and the 

withdrawals referred to in Article 42; 

7. the denunciations referred to in Article 44. 

Done at The Hague, on the 25th day of October, 1980. 

 

Child entitled to be heard 

64. (1) In considering an application under this Part, a court where possible shall take into 

consideration the views and preferences of the child to the extent that the child is able to 

express them.  R.S.O. 1990, c. C.12, s. 64 (1). 

Interview by court 

(2) The court may interview the child to determine the views and preferences of the child.  

R.S.O. 1990, c. C.12, s. 64 (2). 

Recording 

(3) The interview shall be recorded.  R.S.O. 1990, c. C.12, s. 64 (3). 

Counsel 

(4) The child is entitled to be advised by and to have his or her counsel, if any, present 

during the interview.  R.S.O. 1990, c. C.12, s. 64 (4). 

Consent and domestic contracts 

Consent orders 

67 (1) Upon the consent of the parties in an application under this Part, the court may 

make any order that the court is otherwise empowered to make by this Part, subject to the 
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duty of the court to have regard to the best interests of the child.  R.S.O. 1990, c. C.12, 

s. 67 (1). 

Incorporation of contract in order 

(2) Any matter provided for in this Part and in a domestic contract as defined in 

the Family Law Act may be incorporated in an order made under this Part.  R.S.O. 1990, 

c. C.12, s. 67 (2). 

Part subject to contracts 

68 Where a domestic contract as defined in the Family Law Actmakes provision in 

respect of a matter that is provided for in this Part, the contract prevails except as 

otherwise provided in Part IV of the Family Law Act.  R.S.O. 1990, c. C.12, s. 68. 

Jurisdiction of Superior Court of Justice 

69 This Part does not deprive the Superior Court of Justice of its parens 

patriae jurisdiction.  R.S.O. 1990, c. C.12, s. 69; 2001, c. 9, Sched. B, s. 4 (7) 
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CHILD, YOUTH AND FAMILY SERVICES ACT, 2017, SO 2017, c 14, Sch 1 

 

Preamble 

 

The Government of Ontario acknowledges that children are individuals with rights to be 

respected and voices to be heard. 

 

The Government of Ontario is committed to the following principles: 

 

Services provided to children and families should be child-centred. 

 

Children and families have better outcomes when services build on their strengths.  Prevention 

services, early intervention services and community support services build on a family’s 

strengths and are invaluable in reducing the need for more disruptive services and interventions. 

 

Services provided to children and families should respect their diversity and the principle of 

inclusion, consistent with the Human Rights Code and the Canadian Charter of Rights and 

Freedoms. 

 

Systemic racism and the barriers it creates for children and families receiving services must 

continue to be addressed. All children should have the opportunity to meet their full potential.  

Awareness of systemic biases and racism and the need to address these barriers should inform 

the delivery of all services for children and families. 

 

Services to children and families should, wherever possible, help maintain connections to their 

communities. 

 

In furtherance of these principles, the Government of Ontario acknowledges that the aim of the 

Child, Youth and Family Services Act, 2017 is to be consistent with and build upon the 

principles expressed in the United Nations Convention on the Rights of the Child. 

 

With respect to First Nations, Inuit and Métis children, the Government of Ontario acknowledges 

the following: 

 

The Province of Ontario has unique and evolving relationships with First Nations, Inuit and 

Métis peoples. 

 

First Nations, Inuit and Métis peoples are constitutionally recognized peoples in Canada, with 

their own laws, and distinct cultural, political and historical ties to the Province of Ontario. 

 

Where a First Nations, Inuk or Métis child is otherwise eligible to receive a service under this 

Act, an inter-jurisdictional or intra-jurisdictional dispute should not prevent the timely provision 

of that service, in accordance with Jordan’s Principle. 
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The United Nations Declaration on the Rights of Indigenous Peoples recognizes the importance 

of belonging to a community or nation, in accordance with the traditions and customs of the 

community or nation concerned. 

 

Further, the Government of Ontario believes the following: 

 

First Nations, Inuit and Métis children should be happy, healthy, resilient, grounded in their 

cultures and languages and thriving as individuals and as members of their families, communities 

and nations. 

 

Honouring the connection between First Nations, Inuit and Métis children and their distinct 

political and cultural communities is essential to helping them thrive and fostering their well-

being. 

 

For these reasons, the Government of Ontario is committed, in the spirit of reconciliation, to 

working with First Nations, Inuit and Métis peoples to help ensure that wherever possible, they 

care for their children in accordance with their distinct cultures, heritages and traditions.  

 

PART II  

CHILDREN’S AND YOUNG PERSONS’ RIGHTS 

RIGHTS OF CHILDREN AND YOUNG PERSONS RECEIVING SERVICES 

Rights of children, young persons receiving services 

3 Every child and young person receiving services under this Act has the following rights: 

1. To express their own views freely and safely about matters that affect them. 

2. To be engaged through an honest and respectful dialogue about how and why decisions 

affecting them are made and to have their views given due weight, in accordance with their 

age and maturity. 

3. To be consulted on the nature of the services provided or to be provided to them, to participate 

in decisions about the services provided or to be provided to them and to be advised of the 

decisions made in respect of those services. 

4. To raise concerns or recommend changes with respect to the services provided or to be 

provided to them without interference or fear of coercion, discrimination or reprisal and to 

receive a response to their concerns or recommended changes. 

5. To be informed, in language suitable to their understanding, of their rights under this Part. 
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6. To be informed, in language suitable to their understanding, of the existence and role of the 

Provincial Advocate for Children and Youth and of how the Provincial Advocate for 

Children and Youth may be contacted. 
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CHILDREN’S LAW ACT, RSNL 1990, c C-13. 

 

28(2) A child is habitually resident in the place where he or she lived 

(a) with both parents; 

(b) where the parents are living separate and apart, with 1 parent under a separation 

agreement or with the express or implied consent of the other or under a court order; or 

(c) with a person other than a parent on a permanent basis for a significant period of time, 

whichever last occurred. 

 

(3)  The removal or withholding of a child without the consent of the person having custody of 

the child does not alter the habitual residence of the child unless there has been acquiescence or 

undue delay in starting judicial proceedings by the person from whom the child is removed or 

withheld. 
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CHILDREN’S LAW ACT, RSY 2002, c 31. 

 

37(2) A child is habitually resident in the place where the child resided 

(a) with both parents; 

(b) if the parents are living separate and apart, with one parent under an agreement or with 

the consent, the implied consent or the acquiescence of the other, or under a court order; 

or 

(c) with a person other than a parent on a permanent basis for a significant period of time, 

whichever last occurred. 

 

(3) The removal or withholding of a child without the consent of the person having care and 

custody of the child does not alter the habitual residence of the child unless there has been 

acquiescence or undue delay in commencing due process for the return of the child by the person 

from whom the child is removed or withheld. S.Y. 2002, c.31, s.37 

 

LOI SUR LE DROIT DE L’ENFANCE, LRY 2002, c 31.  

 

37(2) Un enfant a sa résidence habituelle au lieu où il habitait, selon la dernière des éventualités 

suivantes à se réaliser : 

a) avec son père et sa mère; 

b) lorsque ses père et mère sont séparés de corps, avec l’un ou l’autre en vertu d’une entente 

ou d’une ordonnance du tribunal, ou avec le consentement, même tacite, ou 

l’acquiescement de l’autre; 

c) en permanence pendant une longue période avec une personne qui n’est ni son père ni sa 

mère. 

 

(3) Le fait d’emmener ou de retenir un enfant sans le consentement de la personne qui en a la 

charge et la garde ne modifie pas la résidence habituelle de l’enfant, à moins que la personne qui 

en a la garde n’ait donné son acquiescement ou n’ait trop tardé à entreprendre les démarches 

judiciaires en vue de son retour. L.Y. 2002, ch. 31, art. 37.  
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CHILDREN’S LAW ACT, SNWT 1997, c 14. 

 

25(2) Habitual residence 

A child is habitually resident in the place where he or she last resided with 

(a) both parents; 

(b) one parent under a parental or separation agreement or a court order or with the consent, 

implied consent or acquiescence of the other, if the parents are living separate and apart; 

or 

(c) a person other than a parent on a permanent basis for a significant period of time. 

 

(3) The removal or withholding of a child without the consent of the person having custody of 

the child does not alter the habitual residence of the child unless there has been acquiescence or 

undue delay in commencing process for the return of the child by the person from whom the 

child is removed or withheld. 

 

LOI SURE LE DROIT DE L’ENFANCE, LTNO, 1997, c 14. 

 

25 (2) Un enfant a sa résidence habituelle dans le lieu où il résidait en dernier avec, selon le cas : 

a) ses parents; 

b) lorsque les parents sont séparés, son père ou sa mère, soit en vertu d’un accord parental 

ou de séparation ou d’une ordonnance du tribunal, soit avec le consentement, même 

tacite, ou l’acquiescement de l’autre personne; 

c)  une personne qui n’est ni son père, ni sa mère, de façon permanente pendant une longue 

période. 

 

(3) Le fait d’emmener ou de retenir un enfant sans le consentement de la personne qui en a la 

garde ne modifie pas la résidence habituelle de l’enfant à moins que la personne qui en a la garde 

n’ait donné son acquiescement ou n’ait trop tardé à introduire la procédure en vue de ramener 

l’enfant.  
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CHILDREN’S LAW ACT (NUNAVUT), SNWT (Nu) 1997, c 14. 

 

25(2) Habitual residence 

A child is habitually resident in the place where he or she last resided with 

(a) both parents; 

(b) one parent under a parental or separation agreement or a court order or with the consent, 

implied consent or acquiescence of the other, if the parents are living separate and apart; 

or 

(c) a person other than a parent on a permanent basis for a significant period of time. 

 

(3) The removal or withholding of a child without the consent of the person having custody of 

the child does not alter the habitual residence of the child unless there has been acquiescence or 

undue delay in commencing process for the return of the child by the person from whom the 

child is removed or withheld.  
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THE CHILDREN’S LAW ACT, 1997, SS 1997, cC-8.2. 

 

15(2) A child is habitually resident in the place where he or she resided: 

(a) with both parents; 

(b) where the parents are living separate and apart, with one parent under a custody 

agreement or order or with the consent, implied consent or acquiescence of the other; or 

(c) with a person other than a parent on a permanent basis for a significant period of time; 

whichever last occurred. 

 

15(3) Where the child's habitual residence cannot be determined pursuant to clause (2)(a), (b) or 

(c), the child is to be considered as habitually resident in the jurisdiction with which the child has 

the closest connection. 

 

15(4) The removal or withholding of a child without the consent of the person entitled to custody 

of the child does not alter the habitual residence of the child unless there has been acquiescence 

or undue delay in commencing due process by the person from whom the child is removed or 

withheld. 
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THE CONSTITUTION ACT, 1982, SCHEDULE B TO THE CANADA ACT 1982 (UK), 

1982, C 11 

 

Mobility Rights 

 

Mobility of citizens  

6.(1) Every citizen of Canada has the right to enter, remain in and leave Canada. 

 

Legal Rights 

 

Life, liberty and security of person  

7. Everyone has the right to life, liberty and security of the person and the right not to be 

deprived thereof except in accordance with the principles of fundamental justice. 

 

Application of Charter 

 

Exception where express declaration 

33. (1) Parliament or the legislature of a province may expressly declare in an Act of 

Parliament or of the legislature, as the case may be, that the Act or a provision thereof 

shall operate notwithstanding a provision included in section 2 or sections 7 to 15 of this 

Charter. 

 

Operation of exception 

(2) An Act or a provision of an Act in respect of which a declaration made under this 

section is in effect shall have such operation as it would have but for the provision of this 

Charter referred to in the declaration. 

 

Five year limitation 

(3) A declaration made under subsection (1) shall cease to have effect five years after it 

comes into force or on such earlier date as may be specified in the declaration. 

 

Re-enactment 

(4) Parliament or the legislature of a province may re-enact a declaration made under 

subsection (1). 

 

Five year limitation 

(5) Subsection (3) applies in respect of a re-enactment made under subsection (4). 

 

LOI CONSTITUTIONELLE DE 1982, Annexe B de la Loi de 1982 sur le Canada (R-U), 

1982, c 1 

 

Liberté de circulation et d’établissement 

 

Liberté de circulation 

6. (1) Tout citoyen canadien a le droit de demeurer au Canada, d’y entrer ou d’en sortir. 
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Garanties juridiques 

 

Vie, liberté et sécurité 

7. Chacun a droit à la vie, à la liberté et à la sécurité de sa personne; il ne peut être porté atteinte 

à ce droit qu’en conformité avec les principes de justice fondamentale. 

 

Application de le Charte 

 

Dérogation par déclaration expresse 

33. (1) Le Parlement ou la législature d’une province peut adopter une loi où il est 

expressément déclaré que celle-ci ou une de ses dispositions a effet indépendamment 

d’une disposition donnée de l’article 2 ou des articles 7 à 15 de la présente charte. 

 

Effet de la dérogation 

(2) La loi ou la disposition qui fait l’objet d’une déclaration conforme au présent article et 

en vigueur a l’effet qu’elle aurait sauf la disposition en cause de la charte. 

 

Durée de validité 

(3) La déclaration visée au paragraphe (1) cesse d’avoir effet à la date qui y est précisée 

ou, au plus tard, cinq ans après son entrée en vigueur. 

 

Nouvelle adoption 

(4) Le Parlement ou une législature peut adopter de nouveau une déclaration visée au 

paragraphe (1). 

 

Durée de validité 

(5) Le paragraphe (3) s’applique à toute déclaration adoptée sous le régime du paragraphe 

(4). 
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CONVENTION ON CIVIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION,  

25 OCTOBER 1980, CAN TS 1983 NO 35 

 

Convention on the Civil Aspects of International Child Abduction 

The States signatory to the present Convention, 

Firmly convinced that the interests of children are of paramount importance in matters relating to 

their custody, 

Desiring to protect children internationally from the harmful effects of their wrongful removal or 

retention and to establish procedures to ensure their prompt return to the State of their habitual 

residence, as well as to secure protection for rights of access, 

Have resolved to conclude a Convention to this effect and have agreed upon the following 

provisions: 

Chapter I — Scope of the Convention 

 

Article 1 

The objects of the present Convention are: 

(a) to secure the prompt return of children wrongfully removed to or retained in any 

Contracting State; and 

(b) to ensure that rights of custody and of access under the law of one Contracting State are 

effectively respected in the other Contracting States. 

Article 2 

Contracting States shall take all appropriate measures to secure within their territories the 

implementation of the objects of the Convention. For this purpose they shall use the most 

expeditious procedures available. 

Article 3 

The removal or the retention of a child is to be considered wrongful where: 

(a) it is in breach of rights of custody attributed to a person, an institution or any other body, 

either jointly or alone, under the law of the State in which the child was habitually 

resident immediately before the removal or retention; and 

(b) at the time of removal or retention those rights were actually exercised, either jointly or 

alone, or would have been so exercised but for the removal or retention. 

The rights of custody mentioned in sub-paragraph (a) above, may arise in particular by operation 

of law or by reason of a judicial or administrative decision, or by reason of an agreement having 

legal effect under the law of that State. 

Article 4 

The Convention shall apply to any child who was habitually resident in a Contracting State 

immediately before any breach of custody or access rights. The Convention shall cease to apply 

when the child attains the age of 16 years. 

Article 5 
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For the purposes of this Convention: 

(a) ‘rights of custody’ shall include rights relating to the care of the person of the child and, 

in particular, the right to determine the child’s place of residence; 

(b) ‘rights of access’ shall include the right to take a child for a limited period of time to a 

place other than the child’s habitual residence. 

Chapter II — Central Authorities 

 

Article 6 
A Contracting State shall designate a Central Authority to discharge the duties which are 

imposed by the Convention upon such authorities. 

Federal States, States with more than one system of law or States having autonomous territorial 

organizations shall be free to appoint more than one Central Authority and to specify the 

territorial extent of their powers. Where a State has appointed more than one Central Authority, 

it shall designate the Central Authority to which applications may be addressed for transmission 

to the appropriate Central Authority within that State. 

Article 7 

Central Authorities shall co-operate with each other and promote co-operation amongst the 

competent authorities in their respective States to secure the prompt return of children and to 

achieve the other objects of this Convention. 

In particular, either directly or through any intermediary, they shall take all appropriate 

measures: 

(a) to discover the whereabouts of a child who has been wrongfully removed or retained; 

(b) to prevent further harm to the child or prejudice to interested parties by taking or causing 

to be taken provisional measures; 

(c) to secure the voluntary return of the child or to bring about an amicable resolution of the 

issues; 

(d) to exchange, where desirable, information relating to the social background of the child; 

(e) to provide information of a general character as to the law of their State in connection 

with the application of the Convention; 

(f) to initiate or facilitate the institution of judicial or administrative proceedings with a view 

to obtaining the return of the child and, in a proper case, to make arrangements for 

organizing or securing the effective exercise of rights of access; 

(g) where the circumstances so require, to provide or facilitate the provision of legal aid and 

advice, including the participation of legal counsel and advisers; 

(h) to provide such administrative arrangements as may be necessary and appropriate to 

secure the safe return of the child; 

(i) to keep each other informed with respect to the operation of this Convention and, as far as 

possible, to eliminate any obstacles to its application. 

Chapter III — Return of Children 
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Article 8 

Any person, institution or other body claiming that a child has been removed or retained in 

breach of custody rights may apply either to the Central Authority of the child’s habitual 

residence or to the Central Authority of any other Contracting State for assistance in securing the 

return of the child. 

 

The application shall contain: 

(a) information concerning the identity of the applicant, of the child and of the person 

alleged to have removed or retained the child; 

(b) where available, the date of birth of the child; 

(c) the grounds on which the applicant’s claim for return of the child is based; 

(d) all available information relating to the whereabouts of the child and the identity of the 

person with whom the child is presumed to be. 

The application may be accompanied or supplemented by: 

(e) an authenticated copy of any relevant decision or agreement; 

(f) a certificate or an affidavit emanating from a Central Authority, or other competent 

authority of the State of the child’s habitual residence, or from a qualified person, 

concerning the relevant law of that State; 

(g) any other relevant document. 

Article 9 

If the Central Authority which receives an application referred to in Article 8 has reason to 

believe that the child is in another Contracting State, it shall directly and without delay transmit 

the application to the Central Authority of that Contracting State and inform the requesting 

Central Authority, or the applicant, as the case may be. 

 

Article 10 

The Central Authority of the State where the child is shall take or cause to be taken all 

appropriate measures in order to obtain the voluntary return of the child. 

Article 11 

The judicial or administrative authorities of Contracting States shall act expeditiously in 

proceedings for the return of children. 

If the judicial or administrative authority concerned has not reached a decision within six weeks 

from the date of commencement of the proceedings, the applicant or the Central Authority of the 

requested State, on its own initiative or if asked by the Central Authority of the requesting State, 

shall have the right to request a statement of the reasons for the delay. If a reply is received by 

the Central Authority of the requested State, that Authority shall transmit the reply to the Central 

Authority of the requesting State, or to the applicant, as the case may be. 

Article 12 

Where a child has been wrongfully removed or retained in terms of Article 3 and, at the date of 

commencement of the proceedings before the judicial or administrative authority of the 

Contracting State where the child is, a period of less than one year has elapsed from the date of 
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the wrongful removal or retention, the authority concerned shall order the return of the child 

forthwith. 

 

The judicial or administrative authority, even where the proceedings have been commenced after 

the expiration of the period of one year referred to in the preceding paragraph, shall also order 

the return of the child, unless it is demonstrated that the child is now settled in its new 

environment. 

Where the judicial or administrative authority in the requested State has reason to believe that the 

child has been taken to another State, it may stay the proceedings or dismiss the application for 

the return of the child. 

Article 13 

Despite the provisions of the preceding Article, the judicial or administrative authority of the 

requested State is not bound to order the return of the child if the person, institution or other 

body which opposes its return establishes that: 

(a) the person, institution or other body having the care of the person of the child was not 

actually exercising the custody rights at the time of removal or retention, or had 

consented to or subsequently acquiesced in the removal or retention; or 

(b) there is a grave risk that his or her return would expose the child to physical or 

psychological harm or otherwise place the child in an intolerable situation. 

The judicial or administrative authority may also refuse to order the return of the child if it finds 

that the child objects to being returned and has attained an age and degree of maturity at which it 

is appropriate to take account of its views. 

In considering the circumstances referred to in this Article, the judicial and administrative 

authorities shall take into account the information relating to the social background of the child 

provided by the Central Authority or other competent authority of the child’s habitual residence. 

Article 14 

In ascertaining whether there has been a wrongful removal or retention within the meaning of 

Article 3, the judicial or administrative authorities of the requested State may take notice directly 

of the law of, and of judicial or administrative decisions, formally recognized or not in the State 

of the habitual residence of the child, without recourse to the specific procedures for the proof of 

that law or for the recognition of foreign decisions which would otherwise be applicable. 

Article 15 

The judicial or administrative authorities of a Contracting State may, prior to the making of an 

order for the return of the child, request that the applicant obtain from the authorities of the State 

of the habitual residence of the child a decision or other determination that the removal or 

retention was wrongful within the meaning of Article 3 of the Convention, where such a decision 

or determination may be obtained in that State. The Central Authorities of the Contracting States 

shall so far as practicable assist applicants to obtain such a decision or determination. 

 

Article 16 

After receiving notice of a wrongful removal or retention of a child in the sense of Article 3, the 

judicial or administrative authorities of the Contracting State to which the child has been 

removed or in which it has been retained shall not decide on the merits of rights of custody until 
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it has been determined that the child is not to be returned under this Convention or unless an 

application under this Convention is not lodged within a reasonable time following receipt of the 

notice. 

Article 17 

The sole fact that a decision relating to custody has been given in or is entitled to recognition in 

the requested State shall not be a ground for refusing to return a child under this Convention, but 

the judicial or administrative authorities of the requested State may take account of the reasons 

for that decision in applying this Convention. 

Article 18 

The provisions of this Chapter do not limit the power of a judicial or administrative authority to 

order the return of the child at any time. 

 

Article 19 

A decision under this Convention concerning the return of the child shall not be taken to be a 

determination on the merits of any custody issue. 

 

Article 20 

The return of the child under the provisions of Article 12 may be refused if this would not be 

permitted by the fundamental principles of the requested State relating to the protection of 

human rights and fundamental freedoms. 

Chapter IV — Rights of Access 

 

Article 21 

An application to make arrangements for organizing or securing the effective exercise of rights 

of access may be presented to the Central Authorities of the Contracting States in the same way 

as an application for the return of a child. 

The Central Authorities are bound by the obligations of co-operation which are set forth in 

Article 7 to promote the peaceful enjoyment of access rights and the fulfilment of any conditions 

to which the exercise of those rights may be subject. The Central Authorities shall take steps to 

remove, as far as possible, all obstacles to the exercise of such rights. 

The Central Authorities, either directly or through intermediaries, may initiate or assist in the 

institution of proceedings with a view to organizing or protecting these rights and securing 

respect for the conditions to which the exercise of these rights may be subject. 

Chapter V — General Provisions 

 

Article 22 

No security, bond or deposit, however described, shall be required to guarantee the payment of 

costs and expenses in the judicial or administrative proceedings falling within the scope of this 

Convention. 

 

Article 23 

No legalization or similar formality may be required in the context of this Convention. 
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Article 24 

Any application, communication or other document sent to the Central Authority of the 

requested State shall be in the original language, and shall be accompanied by a translation into 

the official language or one of the official languages of the requested State or, where that is not 

feasible, a translation into French or English. 

However, a Contracting State may, by making a reservation in accordance with Article 42, object 

to the use of either French or English, but not both, in any application, communication or other 

document sent to its Central Authority. 

Article 25 

Nationals of the Contracting States and persons who are habitually resident within those States 

shall be entitled in matters concerned with the application of this Convention to legal aid and 

advice in any other Contracting State on the same conditions as if they themselves were nationals 

of and habitually resident in that State. 

 

Article 26 

Each Central Authority shall bear its own costs in applying this Convention. 

Central Authorities and other public services of Contracting States shall not impose any charges 

in relation to applications submitted under this Convention. In particular, they may not require 

any payment from the applicant towards the costs and expenses of the proceedings or, where 

applicable, those arising from the participation of legal counsel or advisers. However, they may 

require the payment of the expenses incurred or to be incurred in implementing the return of the 

child. 

However, a Contracting State may, by making a reservation in accordance with Article 42, 

declare that it shall not be bound to assume any costs referred to in the preceding paragraph 

resulting from the participation of legal counsel or advisers or from court proceedings, except 

insofar as those costs may be covered by its system of legal aid and advice. 

Upon ordering the return of a child or issuing an order concerning rights of access under this 

Convention, the judicial or administrative authorities may, where appropriate, direct the person 

who removed or retained the child, or who prevented the exercise of rights of access, to pay 

necessary expenses incurred by or on behalf of the applicant, including travel expenses, any costs 

incurred or payments made for locating the child, the costs of legal representation of the 

applicant, and those of returning the child. 

Article 27 

When it is manifest that the requirements of this Convention are not fulfilled or that the 

application is otherwise not well founded, a Central Authority is not bound to accept the 

application. In that case, the Central Authority shall forthwith inform the applicant or the Central 

Authority through which the application was submitted, as the case may be, of its reasons. 

 

Article 28 

A Central Authority may require that the application be accompanied by a written authorization 

empowering it to act on behalf of the applicant, or to designate a representative so to act. 
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Article 29 

This Convention shall not preclude any person, institution or body who claims that there has 

been a breach of custody or access rights within the meaning of Article 3 or 21 from applying 

directly to the judicial or administrative authorities of a Contracting State, whether or not under 

the provisions of this Convention. 

 

Article 30 

Any application submitted to the Central Authorities or directly to the judicial or administrative 

authorities of a Contracting State in accordance with the terms of this Convention, together with 

documents and any other information appended thereto or provided by a Central Authority, shall 

be admissible in the courts or administrative authorities of the Contracting States. 

 

Article 31 

In relation to a State which in matters of custody of children has two or more systems of law 

applicable in different territorial units: 

(a) any reference to habitual residence in that State shall be construed as referring to habitual 

residence in a territorial unit of that State; 

(b) any reference to the law of the State of habitual residence shall be construed as referring 

to the law of the territorial unit in that State where the child habitually resides. 

Article 32 

In relation to a State which in matters of custody of children has two or more systems of law 

applicable to different categories of persons, any reference to the law of that State shall be 

construed as referring to the legal system specified by the law of that State. 

 

Article 33 
A State within which different territorial units have their own rules of law in respect of custody 

of children shall not be bound to apply this Convention where a State with a unified system of 

law would not be bound to do so. 

 

Article 34 

This Convention shall take priority in matters within its scope over the Convention of 5 October 

1961 concerning the powers of authorities and the law applicable in respect of the protection of 

minors, as between Parties to both Conventions. Otherwise the present Convention shall not 

restrict the application of an international instrument in force between the State of origin and the 

State addressed or other law of the State addressed for the purposes of obtaining the return of a 

child who has been wrongfully removed or retained or of organizing access rights. 

 

Article 35 

This Convention shall apply as between Contracting States only to wrongful removals or 

retentions occurring after its entry into force in those States. 

Where a declaration has been made under Article 39 or 40, the reference in the preceding 

paragraph to a Contracting State shall be taken to refer to the territorial unit or units in relation to 

which this Convention applies. 

  



80 

 

 
 

Article 36 

Nothing in this Convention shall prevent two or more Contracting States, in order to limit the 

restrictions to which the return of the child may be subject, from agreeing among themselves to 

derogate from any provisions of this Convention which may imply such a restriction. 

 

Chapter VI — Final Clauses 

 

Article 37 

The Convention shall be open for signature by the States which were Members of the Hague 

Conference on Private International Law at the time of its Fourteenth Session. 

It shall be ratified, accepted or approved and the instruments of ratification, acceptance or 

approval shall be deposited with the Ministry of Foreign Affairs of the Kingdom of the 

Netherlands. 

Article 38 

Any other State may accede to the Convention. 

 

The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the 

Kingdom of the Netherlands. 

The Convention shall enter into force for a State acceding to it on the first day of the third 

calendar month after the deposit of its instrument of accession. 

The accession will have effect only as regards the relations between the acceding State and such 

Contracting States as will have declared their acceptance of the accession. Such a declaration 

will also have to be made by any Member State ratifying, accepting or approving the Convention 

after an accession. Such declaration shall be deposited at the Ministry of Foreign Affairs of the 

Kingdom of the Netherlands; this Ministry shall forward, through diplomatic channels, a 

certified copy to each of the Contracting States. 

The Convention will enter into force as between the acceding State and the State that has 

declared its acceptance of the accession on the first day of the third calendar month after the 

deposit of the declaration of acceptance. 

Article 39 

Any State may, at the time of signature, ratification, acceptance, approval or accession, declare 

that the Convention shall extend to all the territories for the international relations of which it is 

responsible, or to one or more of them. Such a declaration shall take effect at the time the 

Convention enters into force for that State. 

 

Such declaration, as well as any subsequent extension, shall be notified to the Ministry of 

Foreign Affairs of the Kingdom of the Netherlands. 

Article 40 

If a Contracting State has two or more territorial units in which different systems of law are 

applicable in relation to matters dealt with in this Convention, it may at the time of signature, 

ratification, acceptance, approval or accession declare that this Convention shall extend to all its 

territorial units or only to one or more of them and may modify this declaration by submitting 

another declaration at any time. 
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Any such declaration shall be notified to the Ministry of Foreign Affairs of the Kingdom of the 

Netherlands and shall state expressly the territorial units to which the Convention applies. 

Article 41 

Where a Contracting State has a system of government under which executive, judicial and 

legislative powers are distributed between central and other authorities within that State, its 

signature or ratification, acceptance or approval of, or accession to this Convention, or its 

making of any declaration in terms of Article 40 shall carry no implication as to the internal 

distribution of powers within that State. 

Article 42 

Any State may, not later than the time of ratification, acceptance, approval or accession, or at the 

time of making a declaration in terms of Article 39 or 40, make one or both of the reservations 

provided for in Article 24 and Article 26, third paragraph. No other reservation shall be 

permitted. 

 

Any State may at any time withdraw a reservation it has made. The withdrawal shall be notified 

to the Ministry of Foreign Affairs of the Kingdom of the Netherlands. 

The reservation shall cease to have effect on the first day of the third calendar month after the 

notification referred to in the preceding paragraph. 

Article 43 

The Convention shall enter into force on the first day of the third calendar month after the 

deposit of the third instrument of ratification, acceptance, approval or accession referred to in 

Articles 37 and 38. 

Thereafter the Convention shall enter into force: 

1. for each State ratifying, accepting, approving or acceding to it subsequently, on the first 

day of the third calendar month after the deposit of its instrument of ratification, 

acceptance, approval or accession; 

2. for any territory or territorial unit to which the Convention has been extended in 

conformity with Article 39 or 40, on the first day of the third calendar month after the 

notification referred to in that Article. 

Article 44 

The Convention shall remain in force for five years from the date of its entry into force in 

accordance with the first paragraph of Article 43 even for States which subsequently have 

ratified, accepted, approved it or acceded to it. If there has been no denunciation, it shall be 

renewed tacitly every five years. 

 

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Kingdom of the 

Netherlands at least six months before the expiry of the five year period. It may be limited to 

certain of the territories or territorial units to which the Convention applies. 

The denunciation shall have effect only as regards the State which has notified it. The 

Convention shall remain in force for the other Contracting States. 
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Article 45 

The Ministry of Foreign Affairs of the Kingdom of the Netherlands shall notify the States 

Members of the Conference, and the States which have acceded in accordance with Article 38, of 

the following: 

1. the signatures and ratifications, acceptances and approvals referred to in Article 37; 

2. the accessions referred to in Article 38; 

3. the date on which the Convention enters into force in accordance with Article 43; 

4. the extensions referred to in Article 39; 

5. the declarations referred to in Articles 38 and 40; 

6. the reservations referred to in Article 24 and Article 26, third paragraph, and the 

withdrawals referred to in Article 42; 

7. the denunciations referred to in Article 44. 

Done at The Hague, on the 25th day of October, 1980. 
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COURTS OF JUSTICE ACT, RSO 1990, C C.43  

Children’s Lawyer 

89. (3.1) At the request of a court, the Children’s Lawyer may act as the legal 

representative of a minor or other person who is not a party to a proceeding.  1994, c. 12, 

s. 37; 1999, c. 12, Sched. B, s. 4 (1). 
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CUSTODY JURISDICTION AND ENFORCEMENT ACT, RSPEI 1988, c C-33 

 

12(2) Habitual residence 

A child is habitually resident in the place where he resided 

(a) with both parents; 

(b) where the parents are living separate and apart, with one parent under a separation 

agreement or with the implied consent of the other or under a court order; or 

(c) with a person other than a parent on a permanent basis for a significant period of time, 

(a) whichever last occurred. 

 

(3) The removal or withholding of a child without the consent of the person having custody of 

the child does not alter the habitual residence of the child unless there has been acquiescence or 

undue delay in commencing due process by the person from whom the child is removed or 

withheld. 1984, c.17, s.12. 

 

 

  



85 

 

 
 

DECLARATION OF THE RIGHTS OF THE CHILD, GA RES 1386 (XIV), UNGAOR, 

SUPP NO 16, UN DOC A/4354 

Preamble 

Whereas the peoples of the United Nations have, in the Charter, reaffirmed their faith in 

fundamental human rights and in the dignity and worth of the human person, and have determined 

to promote social progress and better standards of life in larger freedom, 

Whereas the United Nations has, in the Universal Declaration of Human Rights, proclaimed that 

everyone is entitled to all the rights and freedoms set forth therein, without distinction of any kind, 

such as race, colour, sex, language, religion, political or other opinion, national or social origin, 

property, birth or other status, 

Whereas the child, by reason of his physical and mental immaturity, needs special safeguards and 

care, including appropriate legal protection, before as well as after birth, 

Whereas the need for such special safeguards has been stated in the Geneva Declaration of the 

Rights of the Childof 1924, and recognized in the Universal Declaration of Human Rights and in 

the statutes of specialized agencies and international organizations concerned with the welfare of 

children, 

Whereas mankind owes to the child the best it has to give, 

Now therefore, 

The General Assembly 

Proclaims this Declaration of the Rights of the Child to the end that he may have a happy childhood 

and enjoy for his own good and for the good of society the rights and freedoms herein set forth, 

and calls upon parents, upon men and women as individuals, and upon voluntary organizations, 

local authorities and national Governments to recognize these rights and strive for their observance 

by legislative and other measures progressively taken in accordance with the following principles: 

Principle 1 

The child shall enjoy all the rights set forth in this Declaration. Every child, without any 

exception whatsoever, shall be entitled to these rights, without distinction or 

discrimination on account of race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other status, whether of himself or of 

his family. 

Principle 2 

The child shall enjoy special protection, and shall be given opportunities and facilities, 

by law and by other means, to enable him to develop physically, mentally, morally, 

spiritually and socially in a healthy and normal manner and in conditions of freedom and 

http://www.cirp.org/library/ethics/UN-charter/
http://www.cirp.org/library/ethics/UN-human/
http://www.iin.org.uy/breve_cronologia_de_algunos_hechos_ingles.htm
http://www.iin.org.uy/breve_cronologia_de_algunos_hechos_ingles.htm
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dignity. In the enactment of laws for this purpose, the best interests of the child shall be 

the paramount consideration. 

Principle 3 

The child shall be entitled from his birth to a name and a nationality. 

Principle 4 

The child shall enjoy the benefits of social security. He shall be entitled to grow and 

develop in health; to this end, special care and protection shall be provided both to him 

and to his mother, including adequate pre-natal and post-natal care. The child shall have 

the right to adequate nutrition, housing, recreation and medical services. 

Principle 5 

The child who is physically, mentally or socially handicapped shall be given the special 

treatment, education and care required by his particular condition. 

Principle 6 

The child, for the full and harmonious development of his personality, needs love and 

understanding. He shall, wherever possible, grow up in the care and under the 

responsibility of his parents, and, in any case, in an atmosphere of affection and of moral 

and material security; a child of tender years shall not, save in exceptional circumstances, 

be separated from his mother. Society and the public authorities shall have the duty to 

extend particular care to children without a family and to those without adequate means 

of support. Payment of State and other assistance towards the maintenance of children of 

large families is desirable. 

Principle 7 

The child is entitled to receive education, which shall be free and compulsory, at least in 

the elementary stages. He shall be given an education which will promote his general 

culture and enable him, on a basis of equal opportunity, to develop his abilities, his 

individual judgement, and his sense of moral and social responsibility, and to become a 

useful member of society. 

The best interests of the child shall be the guiding principle of those responsible for his 

education and guidance; that responsibility lies in the first place with his parents. 

The child shall have full opportunity for play and recreation, which should be directed to 

the same purposes as education; society and the public authorities shall endeavour to 

promote the enjoyment of this right. 
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Principle 8 

The child shall in all circumstances be among the first to receive protection and relief. 

Principle 9 

The child shall be protected against all forms of neglect, cruelty and exploitation. He shall 

not be the subject of traffic, in any form. 

The child shall not be admitted to employment before an appropriate minimum age; he 

shall in no case be caused or permitted to engage in any occupation or employment which 

would prejudice his health or education, or interfere with his physical, mental or moral 

development. 

Principle 10 

The child shall be protected from practices which may foster racial, religious and any other form 

of discrimination. He shall be brought up in a spirit of understanding, tolerance, friendship 

among peoples, peace and universal brotherhood, and in full consciousness that his energy and 

talents should be devoted to the service of his fellow men.  
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THE DOMICILE AND HABITUAL RESIDENCE ACT, CCSM, c D96. 

 

Domicile of Child 
9(1) The domicile of a child 

(a) where the parents of the child have a common domicile, is the domicile of the parents; 

(b) where the parents of the child do not have a common domicile, is the domicile of the 

parent with whom the child normally and usually resides; and 

(c) where the domicile of the child cannot be determined under clause (a) or (b), is the state 

and subdivision thereof where the child normally and usually resides. 

 

Habitual Residence of Child 
9(2) The habitual residence of a child is the state and subdivision thereof where the child 

normally and usually resides. 

 

LOI SUR LE DOMICILE ET LA RÉSIDENCE HABITUELLE, CPLM, c D96.  

 

Domicile d'un enfant 

9(1) Le domicile d'un enfant est : 

a) le domicile de ses parents, lorsque ceux-ci ont un domicile connu; 

b) le domicile du parent avec lequel l'enfant réside habituellement, lorsque ses parents n'ont 

pas de domicile connu; 

c) le pays et sa division dans lesquels l'enfant habite normalement et habituellement, lorsque 

son domicile ne peut être déterminé aux termes de l'alinéa a) ou b). 

 

Résidence habituelle d'un enfant 

9(2) La résidence habituelle d'un enfant est le pays et sa division dans lesquels il réside 

normalement et habituellement. 
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FAMILY LAW ACT, RSO 1990, c F 3 

Marriage contracts 

52 (1) Two persons who are married to each other or intend to marry may enter into an 

agreement in which they agree on their respective rights and obligations under the marriage or on 

separation, on the annulment or dissolution of the marriage or on death, including, 

(a) ownership in or division of property; 

(b) support obligations; 

(c) the right to direct the education and moral training of their children, but not the right to 

custody of or access to their children; and 

(d) any other matter in the settlement of their affairs.  R.S.O. 1990, c. F.3, s. 52 (1); 2005, c. 

5, s. 27 (25). 

 

Rights re matrimonial home excepted 

(2) A provision in a marriage contract purporting to limit a spouse’s rights under Part II 

(Matrimonial Home) is unenforceable.  R.S.O. 1990, c. F.3, s. 52 (2) 

 

Cohabitation agreements 

53 (1) Two persons who are cohabiting or intend to cohabit and who are not married to each 

other may enter into an agreement in which they agree on their respective rights and obligations 

during cohabitation, or on ceasing to cohabit or on death, including, 

(a) ownership in or division of property; 

(b) support obligations; 

(c) the right to direct the education and moral training of their children, but not the right to 

custody of or access to their children; and 

(d) any other matter in the settlement of their affairs.  R.S.O. 1990, c. F.3, s. 53 (1); 1999, c. 

6, s. 25 (23); 2005, c. 5, s. 27 (26). 

 

Effect of marriage on agreement 

(2) If the parties to a cohabitation agreement marry each other, the agreement shall be deemed to 

be a marriage contract.  R.S.O. 1990, c. F.3, s. 53 (2). 

 

Provisions that may be set aside or disregarded 

 

Contracts subject to best interests of child 

56 (1) In the determination of a matter respecting the education, moral training or custody of or 

access to a child, the court may disregard any provision of a domestic contract pertaining to the 

matter where, in the opinion of the court, to do so is in the best interests of the child.  R.S.O. 

1990, c. F.3, s. 56 (1); 1997, c. 20, s. 10 (1). 

 

Contracts subject to child support guidelines 

(1.1) In the determination of a matter respecting the support of a child, the court may disregard 

any provision of a domestic contract pertaining to the matter where the provision is unreasonable 

having regard to the child support guidelines, as well as to any other provision relating to support 

of the child in the contract.  1997, c. 20, s. 10 (2); 2006, c. 1, s. 5 (8). 
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Clauses requiring chastity 

(2) A provision in a domestic contract to take effect on separation whereby any right of a party is 

dependent upon remaining chaste is unenforceable, but this subsection shall not be construed to 

affect a contingency upon marriage or cohabitation with another.  R.S.O. 1990, c. F.3, s. 56 (2). 

 

Idem 

(3) A provision in a domestic contract made before the 1st day of March, 1986 whereby any right 

of a party is dependent upon remaining chaste shall be given effect as a contingency upon 

marriage or cohabitation with another.  R.S.O. 1990, c. F.3, s. 56 (3). 

 

Setting aside domestic contract 

(4) A court may, on application, set aside a domestic contract or a provision in it, 

(a) if a party failed to disclose to the other significant assets, or significant debts or other 

liabilities, existing when the domestic contract was made; 

(b) if a party did not understand the nature or consequences of the domestic contract; or 

(c) otherwise in accordance with the law of contract.  R.S.O. 1990, c. F.3, s. 56 (4). 

 

Barriers to remarriage 

(5) The court may, on application, set aside all or part of a separation agreement or settlement, if 

the court is satisfied that the removal by one spouse of barriers that would prevent the other 

spouse’s remarriage within that spouse’s faith was a consideration in the making of the 

agreement or settlement.  R.S.O. 1990, c. F.3, s. 56 (5). 

 

Idem 

(6) Subsection (5) also applies to consent orders, releases, notices of discontinuance and 

abandonment and other written or oral arrangements.  R.S.O. 1990, c. F.3, s. 56 (6). 

 

Application of subss. (4, 5, 6) 

(7) Subsections (4), (5) and (6) apply despite any agreement to the contrary.  R.S.O. 1990, c. F.3, 

s. 56 (7). 

 

Contracts made outside Ontario 

58 The manner and formalities of making a domestic contract and its essential validity and effect 

are governed by the proper law of the contract, except that, 

(a) a contract of which the proper law is that of a jurisdiction other than Ontario is also valid 

and enforceable in Ontario if entered into in accordance with Ontario’s internal law; 

(b) subsection 33 (4) (setting aside provision for support or waiver) and section 56 apply in 

Ontario to contracts for which the proper law is that of a jurisdiction other than Ontario; 

and 

(c) a provision in a marriage contract or cohabitation agreement respecting the right to 

custody of or access to children is not enforceable in Ontario.  R.S.O. 1990, c. F.3, s. 58.  
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FAMILY LAW ACT, SBC 2011, c 25 

 

72(2) For the purposes of this Division, a child is habitually resident in the place where the child 

most recently resided 

(a) with his or her parents, 

(b) if the parents are living separate and apart, with one parent 

(i) under an agreement, 

(ii) with the implied consent of the other parent, or 

(iii) under an order of a court or tribunal, or 

(c) with a person other than a parent on a permanent basis for a significant period of time. 
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FAMILY LAW RULES, O REG 114/99 
 

LAWYER FOR CHILD 

 

4(7) In a case that involves a child who is not a party, the court may authorize a lawyer to 

represent the child, and then the child has the rights of a party, unless the court orders otherwise.  

O. Reg. 114/99, r. 4 (7). 
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FAMILY RELATIONS ACT, R.S.B.C. 1996, c. 128 [Repealed].  

 

Jurisdiction 

44 (2) A child is habitually resident in the place where the child resided 

(a) with both parents, 

(b) if the parents are living separate and apart, with one parent under a separation 

agreement or with the implied consent of the other parent or under a court order, or 

(c) with a person other than a parent on a permanent basis for a significant period of time, 

whichever last occurred. 

 

(3) The removal or withholding of a child without the consent of the person who has custody of 

the child does not alter the habitual residence of the child unless there has been acquiescence or 

undue delay in commencing due process by the person from whom the child is removed or 

withheld. 
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FAMILY SERVICES ACT, SNB 1980, c F-2.2. 

 

130(2) A child is habitually resident in the place where he resided 

(a) with both parents, 

(b) where the parents are living separate and apart, with one parent under a separation 

agreement or with the implied consent of the other or under a court order, or 

(c) with a person other than a parent on a permanent basis for a significant period of time, 

whichever last occurred. 

 

130(3)The removal or withholding of a child without the consent of the person having custody of 

the child does not alter the habitual residence of the child unless there has been acquiescence or 

undue delay in commencing due process by the person from whom the child is removed or 

withheld. 
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VIENNA CONVENTION ON THE LAW OF TREATIES, 23 May 1969, 1155 UNTS 331 

(entered into force 27 January 1980). 

 

Article 27: International Law and Observance of Treaties  

A party may not invoke the provisions of its internal law as justification for its failure to perform 

a treaty. This rule is without prejudice to article 46. 

 

Article 30: Application of Successive Treaties Relating to the Same Subject-Matter 

3. When all the parties to the earlier treaty are parties also to the later treaty but the earlier 

treaty is not terminated or suspended in operation under article 59, the earlier treaty 

applies only to the extent that its provisions are compatible with those of the later treaty. 

 

Article 31: General Rule of Interpretation 

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to 

be given to the terms of the treaty in their context and in the light of its object and 

purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition 

to the text, including its preamble and annexes: 

(a) Any agreement relating to the treaty which was made between all the parties 

in connexion with the conclusion of the treaty; 

(b) Any instrument which was made by one or more parties in connexion with the 

conclusion of the treaty and accepted by the other parties as an instrument 

related to the treaty. 

3. There shall be taken into account, together with the context: 

 

(a) Any subsequent agreement between the parties regarding the interpretation of 

the treaty or the application of its provisions; 

(b) Any subsequent practice in the application of the treaty which establishes the 

agreement of the parties regarding its interpretation; 

(c) Any relevant rules of international law applicable in the relations between the 

parties. 

4. A special meaning shall be given to a term if it is established that the parties so 

intended. 
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Appendix “A” 

History of Proceedings  

 

1. April 28, 2011: custody proceedings in Germany: provisional custody to father 

2. Oct. 20, 2012: above proceedings settled as household re-established 

3. March 25, 2013: consent: children could remain in Canada until at least August 15, 2014, for 

the purpose of attending school.    

4. April 2, 2013: father signs consent letter  

5. April 18, 2013: The children travelled to Canada and began school on April 23, 2013 

6. April 26, 2013: father inquired about Convention proceeding. Central Authority advised had 

to wait until consent expired 

7. March 11, 2014: father started custody proceedings in Germany 

8. March 17, 2014: father advised he was revoking consent 

9. April 11, 2014: father commended Hague Convention proceeding in Germany (received by 

Canada on May 5, 2014) 

10. April 13, 2014: interim custody and determining residence to mother and children to remain 

in Canada until final determination (Regional District Court, Germany) 

11. Sept. 15, 2014: judgment questioning jurisdiction of Regional District Court and suggesting 

parties withdraw by Sept. 22, 2014 (which they did) (Higher Regional Court, Germany) 

12. June 16, 2014: father applied to District Court for certificate of illegal residence under the 

Hague Convention 

13.  June 26, 2014: father commenced an Application under the Convention in Ontario  

14. July 17, 2014: travel restriction order, Ontario (Justice McPherson) 

15. Sept. 15, 2014: order traversing to Toronto (Justice Tucker) 

16. Nov. 6, 2014: request for certificate rejected with costs against father (District Court, 

Germany) (appeals to Higher Regional Court, Frankfurt) 

17. Jan. 9, 2015: court agrees with District Court and gives option to withdraw (Higher Regional 

Court, Frankfurt) 

18. Jan 27, 2015: endorsement that rejection of appeal likely (Higher Regional Court, Frankfurt) 

19. Jan. 28, 2015: order traversing to Toronto rescinded (Justice Turnbull) 
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20. Jan. 30, 2015: father withdraws German appeal; decision of Nov.6, 2014 retracted, following 

the withdrawal, with costs against the father (Higher Regional Court, Frankfurt) 

21. Feb. 6, 2015: father resumes Hague Convention application in Ontario. 

22. March 26, 2015: order re submissions re involvement of OCL (Justice McPherson) 

23. April 7, 2015: order re disclosure of letter from central authority: (Justice McPherson) 

24. April 21, 2015: order requesting OCL involvement on expedited basis (Justice McPherson) 

25. August 27, 2015: order on Application: children to return to Germany by Sept. 30, 2015 

(Justice McPherson) 

26. September 29, 2015: decision staying return order pending appeal (Justice Scott, Divisional 

Court, Ontario) 

27. Nov. 23, 2015: costs decision; costs against mother (Justice McPherson) 

28. Jan. 5, 2016: decision overturning return order (Divisional Court, Ontario) (father appeals to 

ONCA) 

29. Feb. 5, 2016: direction re submissions re costs (Divisional Court, Ontario) 

30. March 8,2016: costs decision; costs against father (Divisional Court, Ontario)  

31. Sept. 13, 2016: father’s appeal allowed, with costs; return order reinstated: children to be 

returned to Germany by October 15, 2016 (Ontario Court of Appeal) (children seek stay) 

32. Oct.14, 2016: children’s stay application denied: reasons released Oct. 21, 2016; costs 

against OCL (Justice Benotto, Ontario Court of Appeal) 

33. Oct.14, 2016: children’s stay application to the Supreme Court of Canada denied (Justice 

Moldaver) (children seek leave to appeal)  

34. Oct. 16, 2016: children had returned to and were residing in Germany 

35. Oct.?  2016: parents reinstated or commenced custody proceedings in Germany 

36. Dec. 16, 2016: mother awarded full custody; travel ban pending father’s appeal (District 

Court, Germany) 

37. March 28, 2017: father advised unlikely to succeed in appeal/ appeal withdrawn; travel ban 

lifted  

38. April 5, 2017: children return to Canada 

39. April 27, 2017: leave to appeal granted to children (Supreme Court of Canada) 
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