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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview  

1. The system established by the Convention on Civil Aspects of International Child Abduction1 

(the “Convention”) is premised on the mandatory return procedure and balances the issues of 

habitual residence, the settling-in of the children, and the rights of their custodians. There is a 

fine balance that is struck in the Convention itself and the Canadian jurisprudence that ensures 

that the voice of the children is heard, as it was in the instant case, and weighs that against the 

need for the children to be returned to their habitual residence as clearly required by the 

Convention.  It is the courts of the country of habitual residence that conduct a best interests 

analysis and determine the custody issues and that is exactly what occurred in this case.  

2. The Convention was ratified by Canada in 1983 and was adopted in Ontario through its 

incorporation into the Children’s Law Reform Act.2 The Convention on the Rights of the Child3 

(the “CRC”) was signed by the executive branch of the Canadian Government and has yet to be 

incorporated into domestic legislation. As stated by Madam Justice L'Heureux-Dubé in Baker v. 

Canada (Minister of Citizenship & Immigration): 

Another indicator of the importance of considering the interests of children when making 
a compassionate and humanitarian decision is the ratification by Canada of 
the Convention on the Rights of the Child, and the recognition of the importance of 
children's rights and the best interests of children in other international instruments 
ratified by Canada. International treaties and conventions are not part of Canadian law 
unless they have been implemented by statute. I agree with the respondent and the Court 
of Appeal that the Convention has not been implemented by Parliament. Its provisions 
therefore have no direct application within Canadian law.4 

And by Mr. Justice Iacobucci in the same decision: 

It is a matter of well-settled law that an international convention ratified by the executive 
branch of government is of no force or effect within the Canadian legal system until such 
time as its provisions have been incorporated into domestic law by way of implementing 

                                                 
1 Convention on the Civil Aspects of International Child Abduction, 25 October 1980 CAN TS 
1983 NO 35, at Article 3 
2 Children’s Law Reform Act, R.S.O. 1990, c.C.12, s. 46 
3 Convention on the Rights of the Child, 28 MAY 1990, 1577 UNTS 3, CAN TS 1992 NO 3 
4 Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817, 1999 CanLII 
699 (SCC) at para. 69 [“Baker”]   
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legislation: Capital Cities Communications Inc. v. Canada (Radio-Television & 
Telecommunications Commission).5 

As noted by Madam Justice McLachlin in Canadian Foundation for Children, Youth & the Law v 

Canada (Attorney General) at paragraph 10: 

. . . The "best interests of the child" is widely supported in legislation and social policy, 
and is an important factor for consideration in many contexts. It is not, however, 
a foundational requirement for the dispensation of justice. Article 3(1) of the Convention 
on the Rights of the Child describes it as "a primary consideration" rather than 
"the primary consideration" (emphasis added). . . 

It follows that the legal principle of the "best interests of the child" may be subordinated 
to other concerns in appropriate contexts. For example, a person convicted of a crime may 
be sentenced to prison even where it may not be in his or her child's best interests. Society 
does not always deem it essential that the "best interests of the child" trump all other 
concerns in the administration of justice. The "best interests of the child", while an 
important legal principle and a factor for consideration in many contexts, is not vital or 
fundamental to our societal notion of justice, and hence is not a principle of fundamental 
justice.6 

3. It is the Respondent Father’s position that an application for the return of the children in 

the context of Article 12 of the Convention does not trigger a “best interests” test.  

However, if this Honourable Court determines that “best interests” ought to be a 

consideration, then Article 12 is an appropriate context for the subordination of the legal 

principle of the “best interests” of the child.  

4. Our obligations under the Convention are governed by legislation throughout Canada and 

mandate compliance. Any obligations we may have under the CRC are yet to be 

incorporated into our domestic law and as a result are principles to take note of but do not 

have legislative authority. 

5. The Appellant raises for the first time the issue that the Convention ought to be interpreted 

in a manner that is consistent with the Charter of Rights and Freedoms (the “Charter”)7, 

in particular with respect to section 7 and section 6(1). A constitutional argument cannot 
                                                 
5 Baker, at para. 79 
6 Canadian Foundation for Children, Youth & the Law v. Canada (Attorney General), 2004 SCC 
4, [2004] 1 S.C.R. 76 (SCC) at para. 10 
7 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule 
B to the Canada Act 1982 (U.K.), 1982, c. 11 [“Charter”] 
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be raised for the first time on appeal, particularly in the absence of a contextual, 

evidentiary foundation8. 

6. The Respondent J.P.B. (the “Respondent Father”) agreed to the children coming to Ontario 

with the Respondent C-R.B. (the “Respondent Mother”) on a temporary basis for a one 

year educational leave. The Respondent Father executed a consent to this effect which 

expired on August 15, 2014. However, during the stay in Ontario the Respondent Mother 

unilaterally decided to remain with the children in Ontario permanently and she failed to 

return with the children to Germany as provided in the consent signed by the Respondent 

Father. The Respondent Mother’s refusal to return with the children to Germany, 

constituted a wrongful retention of the children within the meaning of the Convention. 

7. Before one year had elapsed from the date of the wrongful retention, the Respondent 

Father commenced an application pursuant to the Convention for the return of the children 

to Germany. The application judge found that the children were wrongfully retained and 

ordered their return to Germany.9 The matter was appealed to the Divisional Court, which 

reversed the order of the application judge.10 The matter was then appealed to the Court of 

Appeal for Ontario, which set aside the decision of the Divisional Court and restored the 

order of the application judge.11  

8. The Office of the Children’s Lawyer (the “OCL” or the “Appellant”) has adopted the 

Respondent Mother’s position in this proceeding. They went so far as to arrange for B. and 

M., the children of the marriage, to be interviewed by mental health professionals after the 

decision of the Divisional Court and prior to the hearing at the Ontario Court of Appeal, 

without informing or involving the Respondent Father.12 Following the decision of the 

Court of Appeal requiring the children to return to Germany, the OCL brought a motion to 

                                                 
8 Aftergood v. Alberta, 2006 ABCA 154, (2006) 384 AR 189 at para. 4 [“Aftergood”] 
9 Reasons for Decision of Justice MacPherson dated August 27, 2015, Appellant’s Record, 
Volume I, Tab 11 
10 Reasons for the Decision of the Divisional Court dated January 5, 2016, Appellant’s Record, 
Volume I, Tab 15 
11 Reasons for the Decision of the Court of Appeal dated September 13, 2016, Appellant’s 
Record, Volume I, Tab 20 
12 Affidavit of Jeremy Loeb sworn October 11, 2016 at para. 14, Record of the Respondent 
J.P.B., Tab 7 
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stay the court’s order which was dismissed by Justice Benotto.13 The OCL subsequently 

brought a motion to the Supreme Court of Canada seeking to stay the order, which was 

also dismissed by Justice Moldaver.14  

9. The children in this matter returned to Germany on or about October 15, 2016 and the courts 

in Germany assumed jurisdiction over the children and determined the respective custody 

applications of the Respondent Mother and the Respondent Father.15 The courts in Germany 

awarded the sole custody of the children to the Respondent Mother. As a result, on or about 

April 4, 2017 the Respondent Mother returned to Ontario with the children and has resided in 

Ontario with the children since that time.16 Given that the courts in Germany, the habitual 

residence of the children, have determined the respective custody claims of the parties the 

relief sought by the Respondent Father in his Convention application is no longer applicable.  

B. Facts 

10. The Respondent Father and Respondent Mother were married on November 4, 2000 in 

Toronto, Ontario and moved to Germany in 2001. The Respondent Father and Respondent 

Mother were both employed in Germany, purchased property together in Germany, and had 

permanent resident status in Germany.17  

11. The Respondent Father was employed full-time at the Deutsche Post IT Services in Darmstadt, 

where he continues to work today and the Respondent Mother was employed in Germany 

from 2001 until 2013 as an English teacher.  The parties jointly purchased a home in Dreieich 

in 2008.18  

                                                 
13 Endorsement of Justice Benotto dated October 21, 2016, Appellant’s Record, Volume I, Tab 
21 
14 Endorsement of Justice Moldaver dated October 14, 2016, Appellant’s Record, Volume I, Tab 
22 
15 Affidavit of Andreas Hanke sworn on December 5, 2016, Record of the Respondent J.P.B., 
Tab 1 
16 Submissions of the Respondent J.P.B. Regarding Issue of Mootness, Record of the Respondent 
J.P.B.Tab 2 
17Affidavit of J.P.B. dated June 12, 2014 at paras. 3 to 7, Appellant’s Record, Volume III, Tab 37 
18 Affidavit of J.P.B. dated June 12, 2014 at paras. 5 to 7, Appellant’s Record, Volume III, Tab 
37 
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12. There were two children of the marriage who were both born in Germany: B. born September 

1, 2002 in Frankfurt am Main, Germany and M. born December 17, 2005 also in Frankfurt am 

Main, Germany (collectively the “children”). The children have lived in Germany all their 

lives and have consistently attended school in Germany. The children both speak German 

fluently and are well integrated into German society. Their close friends also live in 

Germany.19 

13. At the time that the Respondent Father’s application was heard B. was 12 and had lived in 

Germany for 10 years. He had attended the Erich Kaestner-Schule school since 2009.  M. was 

9 years old and had lived in Germany for 7 years.  She began attending the Erich Kaestner-

Schule in 2012.20  

14. The parties separated in 2011 and the Respondent Father was awarded sole custody of the 

children. Subsequently, in 2012 the parties resumed living in the same residence with the 

children.21 

Temporary Travel for School 

15. The Respondent Father and Respondent Mother agreed that the children could attend school in 

Ontario for a one-year period during the 2013/2014 school year just as if they were going on 

an ‘educational exchange’.  At the end of one year, the children were to return home to 

Germany. The Respondent Father executed travel consent letters allowing the children to 

travel with the Respondent Mother from July 2013 until August 15, 2014.22  

16. The Respondent Father was subsequently told by the Respondent Mother that in order to 

register the children for school, she would need a document stating that the children were in 

her “physical custody”. At the insistence of the Respondent Mother, the Respondent Father 

                                                 
19 Affidavit of J.P.B. dated June 12, 2014 at paras. 8, 9, 21 to 27, Appellant’s Record, Volume III, 
Tab 37 
20 Affidavit of J.P.B. dated June 12, 2014 at paras. 1, 24, 25 and Exhibits “C” and “D”, 
Appellant’s Record, Volume III, Tab 37 
21 Affidavit of J.P.B. dated June 12, 2014 at paras. 11 and 12, Appellant’s Record, Volume III, 
Tab 37 
22 Affidavit of J.P.B. dated June 12, 2014 at para. 15 and 16, Appellant’s Record, Volume III, 
Tab 37 
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prepared this letter dated April 2, 2013 himself without any legal advice and included 

reference to a “temporar[y] transfer of physical custody”. He did not intend this to mean nor 

understand this to mean anything more than that the children would be living with the 

Respondent Mother during their stay in Canada. The only reason that this letter was prepared 

was because the Respondent Mother advised the Respondent Father that she required the letter 

to be able to register the children for school in Canada, and that it had to be in that specific 

form.23  

17. The Respondent Father always maintained his right of custody to the children. Under the 

German Civil Code, section 1626, where parents are married they have joint custody rights to 

their children. In her decision the application judge confirmed that the Respondent Father and 

the Respondent Mother had joint custody of the children.24 

18. The letter dated April 2, 2013 provided the Respondent Father’s consent for the children to 

stay with the Respondent Mother in Canada until August 15, 2014. The Respondent Father did 

revoke his consent to the children’s stay in Canada in March 2014 after learning that the 

Respondent Mother did not intend to return to Germany with the children at the end of the 

school year as agreed. Even if the consent had not been revoked, it automatically expired on 

August 15, 2014.25 

Wrongful Retention in Ontario 

19. The Affidavit of Gillian Sheldrick, the clinical assist for the OCL, made it clear that both M. 

and B. believed they were coming to Canada for only a limited time. In fact, at paragraph 88 

                                                 
23 Affidavit of J.P.B. dated June 12, 2014 at paras. 16 and 17, Appellant’s Record, Volume III, 
Tab 37; Reply Affidavit of J.P.B. dated March 4, 2015 at paras. 23 to 25, Appellant’s Record, 
Volume IV, Tab 42(a) 
24 Reasons for Decision of Justice MacPherson dated August 27, 2015 at para. 84 and Schedule 
“A”, Appellant’s Record, Volume I, Tab 11 
25 Affidavit of J.P.B. dated June 12, 2014 at paras. 34 to 35, Appellant’s Record, Volume III, Tab 
37; Reply Affidavit of John Paul Balev dated March 4, 2015 at paras. 9 and 31, Appellant’s 
Record, Volume IV, Tab 42(a) 
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of her Affidavit, Ms. Sheldrick relates how M. told the Respondent Mother that their vacation 

was quite long, to which the Respondent Mother replied “[t]his isn’t a vacation anymore”.26 

20. The Respondent Father began to fear that the Respondent Mother had no intention of returning 

to Germany with the children. Some of the warning signs he noticed were that: 

a. The Respondent Mother would not allow the Respondent Father to spend time alone 

with the children during his week-long visit in November, 2013. 

b. After his visit in November, B. confided to the Respondent Father that he was 

chewing holes in his t-shirts while lying in bed because he felt very stressed adjusting 

to his new surroundings.  B. had not exhibited this behaviour before. 

c. In or about February 2014 M. told the Respondent Father that when she asked the 

Respondent Mother if they were returning to Germany this summer the Respondent 

Mother replied that they were not because they needed to save money to buy a house 

in Canada.27 

21. On March 17, 2014 the Respondent Father advised the Respondent Mother that he was 

withdrawing his consent to the children’s stay in Canada. The Respondent Mother flatly 

refused to return to Germany with the children and it became clear that she intended to reside 

in Canada permanently and never return to Germany with the children.28  

22. As a result, in June 2014 the Respondent Father issued an application before the Ontario 

Superior Court of Justice for the return of the children to Germany pursuant to the 

Convention.29  

Procedural History  

                                                 
26 Affidavit of Gillian Sheldrick dated August 6, 2015, at para. 88, Appellant’s Record, Volume 
V, Tab 45 
27 Affidavit of J.P.B. dated June 12, 2014 at para. 34, Appellant’s Record, Volume III, Tab 37 
28 Affidavit of J.P.B. dated June 12, 2014 at paras. 36 to 38, Appellant’s Record, Volume III, Tab 
37 
29 Reply Affidavit of J.P.B. dated March 4, 2015 at para. 36, Appellant’s Record, Volume IV, 
Tab 42(a) 
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23. The Respondent commenced this Convention application at the Superior Court of Justice in St. 

Catharines, Ontario in June, 2014, well within the one year contemplated by Article 12.30 

24. A Case Conference was held on August 8, 2014.31 Subsequently, the Respondent Mother 

brought a motion on consent for an order to transfer the application to the Superior Court of 

Justice in Toronto.32  The file was transferred. 

25.  It took several months for the Superior Court of Justice in Toronto to inform the parties that it 

would not accept the transfer of the file, and on January 28, 2015 the file was transferred back 

to the St. Catharines Superior Court of Justice by the Order of Justice Turnbull.33 The transfer 

of the file from Toronto and back again to St. Catharines delayed the hearing of the 

application by several months 

26. An expedited hearing of the Convention application was then scheduled for March 9, 2015. 

The Respondent Father’s Convention application was heard on that date, however, the 

Respondent Mother also brought a separate motion returnable on that date for the appointment 

of the Office of the Children’s Lawyer.34 The application judge then requested additional 

submissions from counsel on the issue of the OCL involvement and the parties attended on 

April 21, 2015 to address this issue. The application judge ordered the involvement of the 

OCL to “ascertain the objections of the children to a return to Germany and allegation by 

father that children have been influenced by mother”.35 This further delayed the conclusion of 

the Convention application. Once the report of the OCL was completed the parties attended 

again on August 24, 2015 to address the issues arising from the involvement of the OCL.  

                                                 
30 Affidavit of J.P.B. dated June 12, 2014 at para. 34, Appellant’s Record, Volume III, Tab 37 
31 Reasons for Decision of Justice MacPherson dated August 27, 2015, Appellant’s Record, 
Volume I, Tab 11 
32 Order of Justice C.A. Tucker dated September 15, 2014, Appellant’s Record, Volume I, Tab 3 
33 Reply Affidavit of J.P.B. dated March 4, 2015 at para. 50 and Exhibit “G”, Appellant’s 
Record, Volume IV, Tab 42(a); Order of Justice Turnbull dated January 28, 2015, Appellant’s 
Record, Volume I, Tab 4 
34 Notice of Motion of the Respondent Mother dated March 2, 2015, Record of the Respondent 
J.P.B., Tab 3 
35 Custody/Access Order of Justice Macpherson dated April 21, 2015, Appellant’s Record, 
Volume 1, Tab 9 
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27. On August 27, 2015 the application judge released her decision and ordered the return of the 

children to their habitual residence in Germany.  

28. The Respondent mother appealed the decision of the application judge to the Divisional Court. 

That appeal was heard on November 30, 2015 and the decision was released on January 5, 

2016. The Divisional Court overturned the decision of the Application judge and dismissed the 

Respondent Father’s Convention application.  

29. The Respondent Father then immediately sought leave to appeal from the Court of Appeal for 

Ontario. Leave was granted on May 20, 2016 and the appeal itself was heard on August 31, 

2016. The decision of the Court of Appeal was released on September 13, 2016 and it 

overturned the decision of the Divisional Court and restored the decision of the application 

judge.  

30. The multiple levels of appeal in this case contributed to the delay in the final resolution of the 

Convention application.  

31. During the course of the application and the subsequent appeal, the Respondent Mother 

suggested that the courts in Germany had decided that the children are habitually resident in 

Canada with her. There is no court order in Germany that the children are habitually resident 

in Canada. That was a question to be determined by the Ontario Superior Court of Justice.36  

32. This was confirmed by Justice Martina Erb-Klunemann, the International Hague Network 

judge in Germany in her correspondence of April 14, 2015 to Justice Robyn M. Diamond, the 

International Hague Network judge in Canada. In her letter Justice Erb-Klunemann explicitly 

confirmed that “there is no valid German court order dealing with habitual residence.” 

Despite the Respondent Mother’s effort to misdirect the Superior Court of Justice and the 

Divisional Court with the false assertion that habitual residence had been determined by the 

                                                 
36 Reply Affidavit of J.P.B. dated March 4, 2015 at paras. 38-40, Appellant’s Record, Volume 
IV, Tab 42(a) 
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courts in Germany, Justice Erb-Klunemann was clear that no such determination has been 

made.37  

Determinations of Application Judge  

33. On August 27, 2015 Justice MacPherson rendered her decision in the application and 

concluded that the Respondent Mother wrongfully retained the children in Ontario. Justice 

MacPherson found that the children’s habitual residence had always been Germany, and found 

that there was no evidence to support the Respondent Mother’s assertion that she came to 

Canada with the children on a permanent basis. The application judge considered that the 

Respondent Mother came to Canada with only two suitcases, leaving the bulk of her and the 

children’s belongings in Germany. She also took into account that the OCL had confirmed that 

the children’s belief was that they were coming to Canada for “a vacation” and that the travel 

consent letter was temporary in nature.38 

34. There was no evidence before the application judge that supported an allegation that there 

might be a grave risk of physical or psychological harm to the children if they were to be 

returned to Germany. 

35. The OCL confirmed in its report that no allegations regarding harm had been made by the 

Respondent Mother to the OCL.39 

36. Both Madam Justice MacPherson and the OCL concluded that there was a real likelihood that 

the children’s very meagre objections were influenced by the Respondent Mother.40 The 

objections enumerated in the affidavit of Gillian Sheldrick, clinical agent for the OCL, did not 

                                                 
37 Reasons for Decision of Justice MacPherson dated August 27, 2015 at paras. 77 to 78 and 
Schedule “A”, Appellant’s Record, Volume I, Tab 11 
38 Reasons for Decision of Justice MacPherson dated August 27, 2015 at para. 71, Appellant’s 
Record, Volume I, Tab 11 
39 Affidavit of Gillian Sheldrick dated September 22 2015, Appellant’s Record, Volume V, Tab 
46; Reasons for Decision of Justice MacPherson dated August 27, 2015 at para. 96, Appellant’s 
Record, Volume I, Tab 11 
40 Reasons for Decision of Justice MacPherson dated August 27, 2015 at paras. 55, 103-104, 
Appellant’s Record, Volume I, Tab 11 
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meet the legal test nor the strength of feeling which are necessary for those statements of the 

children to qualify as objections under Article 13 of the Convention.41 

37. After the wrongful retention, the Respondent Father recognized and asserted that the 

Respondent Mother had been manipulating and influencing the children in an effort to prevent 

them from returning.42 The fact that there was influence by the Respondent Mother was 

confirmed by the OCL counsel, James Stengel, in his factum on behalf of the children, as well 

as at the hearing before Justice MacPherson.43 

38. After the wrongful retention the children began repeating the reasons provided by the 

Appellant as to why Canada is better than Germany. This has been confirmed through the 

involvement of the OCL at the Superior Court of Justice level.44  

39. In her report, the clinician for the OCL, Ms. Sheldrick, noted the children’s statements 

regarding a return to Germany. B. stated that he did not want to return to Germany because: 

• his dog Hilda was 8 years old and was too old to fly to Germany; 

• he had friends in Canada and no friends in Germany;  

• the education system was better in Canada than in Germany; and, 

• German people are mean.45 

40. M. who was only 9 years old at the time advised the clinician that she wanted the court case 

dealt with in Ontario and not Germany. She also told the clinician that there was too much 

homework in Germany. These statements confirmed the continuing influence of the 

Respondent Mother on the children and reflect her efforts to discourage the children from 
                                                 
41 Reasons for Decision of Justice MacPherson dated August 27, 2015 at paras. 55, 103-104, 
Appellant’s Record, Volume I, Tab 11 
42 Reply Affidavit J.P.B. dated March 4, 2015 at para. 63, Appellant’s Record, Volume IV, Tab 
42(a) 
43 Transcript from the August 24, 2015 Hearing p. 35, 1:21-27, p. 37, 1:1-9, p. 39, 1:27-32, p.40, 
1:1-3, Record of the Respondent J.P.B., Tab 4; Factum on Behalf of the Children, dated August 
19, 2015 at para. 69, Record of the Respondent J.P.B, Tab 5 
44 Factum on Behalf of the Children, dated August 19, 2015 at para. 69, Record of the 
Respondent J.P.B., Tab 5 
45 Reasons for Decision of Justice MacPherson dated August 27, 2015 at para. 50, Appellant’s 
Record, Volume I, Tab 11; Affidavit of Gillian Sheldrick dated August 6, 2015, at para. 88, 
Appellant’s Record, Volume V, Tab 45 
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returning to Germany. During the hearing of the application the OCL conceded that some of 

these statements likely emanated from the Respondent Mother. In her decision Justice 

MacPherson noted that “[i]n many respects, the children’s views do simply mirror the 

mother’s sentiments.”46  

41. Prior to B. and M. coming to Canada with the Respondent Mother for their educational 

exchange, the Respondent Father and the Respondent Mother had separated and then 

subsequently reconciled. During the separation, there had been an extensive custody 

proceeding in Germany. There were detailed records of extensive interviews with the children 

during the family Court proceeding in Germany which revealed that the children did not want 

to live in Canada and wanted to stay in Germany.  A report regarding the children’s wellbeing 

was prepared by the Frankfurt Clinic revealing that the Respondent Mother had been 

manipulating and pressuring the children to move to Canada against their wishes. B., in 

particular, felt so pressured that he had to tell the court in “secret code” that he did not wish to 

come to Canada.47 

42. Once in Canada, the Respondent Mother began systematically influencing the children by 

speaking about the court proceeding with them.  B. began telling the Respondent Father about 

the proceeding making statements such as, “it is illegal to bring someone to a country they 

object to.”  This is not the kind of statement that B. at the age of 11 would have made on his 

own.48 

Final Resolution of Convention Application  

43. The Respondent Mother appealed the decision of the application judge to the Divisional Court. 

On January 5, 2016, the Divisional Court allowed the appeal finding that during the 

consensual period of the children’s stay in Ontario, their habitual residence changed to 

                                                 
46 Reasons for Decision of Justice MacPherson dated August 27, 2015 at paras. 51,55, and 103, 
Appellant’s Record, Volume I, Tab 11; Transcript from the August 24, 2015 Hearing p. 35, 1:21-
27, p. 37, 1:1-9, p. 39, 1:27-32, p.40, 1:1-3, Record of the Respondent J.P.B., Tab 4 
47 Reply Affidavit of J.P.B. dated March 4, 2015 at paras. 67-70, Appellant’s Record, Volume 
IV, Tab 42(a) 
48 Reply Affidavit of J.P.B. dated March 4, 2015 at paras. 71-73, Appellant’s Record, Volume 
IV, Tab 42(a) 
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Ontario.49 The Divisional Court found even though the Respondent intended to stay in Ontario 

temporarily, her intention to stay in Ontario became permanent during the stay, and that the 

habitual residence of the children changed.50  

44. The Respondent Father appealed the decision of the Divisional Court to the Court of Appeal 

for Ontario and on September 13, 2016 the Court of Appeal set aside the decision of the 

Divisional Court and restored the Order of Justice MacPherson dated August 27, 2015.51  

45. The children and the Respondent Mother returned to Germany on October 16, 2016.52 The 

German courts assumed jurisdiction of the children and determined the Respondent Father’s 

and the Respondent Mother’s respective custody applications. The German courts considered 

the best interests of the children and awarded sole custody to the Respondent Mother. As a 

result, the children and the Respondent Mother returned to Canada permanently on April 4, 

2017.53  

46. In its custody decision the District Court of Langen (Hessia) found that the Respondent 

Mother,  

has a lack of tolerating the children’s relationship with their father and in promoting their 
contact. Furthermore, the hearings of the children gave rise to the impression that the 
defendant supports the children in their partially negative attitude they showed towards 
the applicant. Apart from that, the statements given during the hearing of the children and 
the defendant, which were identical to some extent, showed that the children are 
influenced by the defendant.54 

47. The Court also found that the Respondent Mother did not return to Germany and stayed in 

Canada contrary to the agreement that she had with the Respondent Father, prioritizing her 
                                                 
49 Reasons for the Decision of the Divisional Court dated January 5, 2016, Appellant’s Record, 
Volume I, Tab 15 
50 Reasons for the Decision of the Divisional Court dated January 5, 2016, Appellant’s Record, 
Volume I, Tab 15 
51 Reasons for the Decision of the Court of Appeal dated September 13, 2016 at para. 71, 
Appellant’s Record, Volume I, Tab 20 
52 Affidavit of Andreas Hanke sworn on December 5, 2016 at para. 4, Record of the Respondent 
J.P.B., Tab 1 
53 Submissions of the Respondent J.P.B. on mootness at para. 9, Record of the Respondent J.P.B, 
Tab 2 
54 Reasons for the Decision of the District Court of Langen (Hessia) dated December 16, 2016 at 
p. 9, Appellant’s Record, Volume I, Tab 23  
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interests over those of the children and that during the course of the hearing “it became clear 

that already in the beginning the [Respondent Mother] had never intended to return to 

Germany after the expiration of the period agreed.”55 

 
PART II – RESPONDENT’S POSITION WITH RESPECT TO APPELLANT’S   
                   QUESTIONS    

48. The position of the Respondent Father on the issues raised is that:  

i) the determination of habitual residence under the Convention is a question of fact to 

be determined based on all of the circumstances of a case. The drafters of the 

Convention specifically did not define habitual residence to provide the signatories of 

the Convention with sufficient flexibility to adopt their own approaches to habitual 

residence that would accomplish the goals of the Convention. While there is some 

variation internationally with respect to the determination of habitual residence, the 

approach adopted by courts in Canada is consistent. The current approach to habitual 

residence in Canada is flexible, allowing the courts hearing applications pursuant to 

the Convention to address an array of different factual circumstances, yet it is 

sufficiently stable to allow for the outcome of Convention cases to be predictable and 

consistent. The interpretation of habitual residence proposed by the Appellant is 

contrary to the Convention jurisprudence in Canada, including the jurisprudence of 

this Honourable Court, but it is also contrary to the objectives and the text of the 

Convention itself.  

ii) the CRC has not been incorporated into domestic legislation and has no direct 

application within Canadian law. Unlike the Convention, which mandates compliance 

since it has been incorporated through domestic legislation, the CRC does not have 

any legislative authority. Even though the CRC has not been incorporated, the 

interpretation of the Convention is consistent with Canada’s recognition of the CRC. 

The Convention protects the best interests of children generally by returning them to 

their habitual residence where the courts of that jurisdiction can determine the issue of 
                                                 
55 Reasons for the Decision of the District Court of Langen (Hessia) dated December 16, 2016 at 
p. 9, Appellant’s Record, Volume I, Tab 23  
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custody and make a determination as to each individual child’s best interests. In 

addition, in considering the various exceptions to return provided by the Convention 

the courts consider many factors that are tailored to the individual child. This 

approach is consistent with Canada’s obligations under the Convention and its 

ratification of the CRC.  

iii) the Charter of Rights and Freedoms generally does not apply to private custody 

disputes and should not apply to Convention proceedings, which seek to protect the 

custody rights of individual parents and are ultimately private disputes between 

parents. However, even if the Charter were to be applied to Convention proceedings 

the manner in which the Convention is implemented in Canada would be consistent 

with the Charter and Charter values.  

PART III – STATEMENT OF ARGUMENT 

Issue I:  Habitual Residence  

(a) Meaning of Habitual Residence in the Convention  

49. In considering the meaning of habitual residence within the Convention it is important to 

consider the objectives and principles of the Convention itself. The preamble of the 

Convention provides guidance on this point stating that “the interests of children are of 

paramount importance in matters relating to their custody” and indicates that the drafters were 

motivated by a desire “to protect children internationally from the harmful effects of their 

wrongful removal or retention”.56 

50. Article 1 set outs the primary objectives of the Convention, which are the return of children 

wrongfully retained or removed in any contracting state, and “to ensure that rights of custody 

and of access under the law of one Contracting State are effectively respected in the other 

Contracting States.”57 Choosing the child’s place of residence is viewed as an aspect of the 

                                                 
56 Convention, Preamble  
57 Convention, at Article 1 
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rights of custody.58 This Honourable Court in Thomson v. Thomson and in Droit de la famille 

— 1763 clearly stated that “the primary object of the Convention is the enforcement of custody 

rights.”59  

51. The Convention seeks to preserve custody rights and protect children from the harmful effects 

of a parent artificially creating a factual situation that would allow him or her to obtain 

custody of the children by removing them from their habitual residence.60 One of the aims of 

the Convention is the deterrence of this type of behaviour by depriving the abducting parent of 

any legal benefit of wrongfully removing or retaining a child, since by “removing any benefit 

from abduction and flight, such conduct is deterred.”61 Deterrence of wrongful removal or 

retention is enhanced by the certainty that return will be ordered pursuant to the Convention.62 

52. The Convention seeks to deter exactly what the Respondent Mother in the present case did. 

Specifically, she willfully retained the children in Ontario beyond the time-limited consent to 

which the Respondent Father had agreed in an effort to unilaterally create a new habitual 

residence for the children and deprive the Respondent Father of his rights of custody. This 

deterrence approach was approved by this Court in Droit de la famille — 1763, which held 

that the fundamental purpose of the Convention is “to prevent any person, including the non-

custodial parent, regardless of whether he or she has rights of access, from removing or 

retaining a child, custody of whom has been awarded to one parent, to or in a place other than 

the child’s habitual residence.”63 This Court also confirmed that “[t]he automatic return 

procedure implemented by the Act is ultimately intended to deter the abduction of children by 

depriving fugitive parents of any possibility of having their custody of the children recognized 

                                                 
58 Droit de la famille — 1763, [1996] 2 S.C. R. 108, 1996 CanLII 192 (SCC) [“Droit de la famille 
– 1763”] 
59 Thomson v. Thomson, [1994] 3 S.C.R. 551, [1994] S.C.J. No. 6 (SCC) at para. 46 
[“Thomson”], Book of Authorities of the Respondent J.P.B., Tab 5; Droit de la famille — 1763 at 
para.  26  
60 Elisa Pérez-Vera, “Explanatory Report” Proceedings of the 14th Session of the Hague 
Conference Oct 1980 (1980) at paras. 15-16 [“Explanatory Report”] 
61 Explanatory Report, at para. 16; A. (J.E.) v. M. (C.L.), 2002 NSCA 127, 220 D.L.R. (4th) 577 
at para. 75 [“A.(J.E.)”] 
62 A. (J.E.), at para. 76 
63 Droit de la famille — 1763, at para. 33 
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in the country of refuge and thereby legitimizing the situation for which they are 

responsible.”64  

53. The term “habitual residence” was intentionally left undefined so that it could accommodate 

the diversity of legal systems among signatories and because there are so many potential 

factual scenarios in Convention cases that it is impossible to address them all in a single 

definition.65 As a result, there is variability with respect to the interpretation of the factors 

considered in determining the habitual residence of a child.66  

54. In the United States U.S. Circuit Courts of Appeals are divided. However, the prevalent 

approach is the one Re: Application of Mozes v. Mozes [“Mozes”], which is followed by the 

First, Second, Fifth, Seventh, Ninth and Eleventh Circuits.67 The approach in Mozes focuses 

on the shared parental intent of the custodial parents in determining the habitual residence of a 

child.  

55. The Court of Appeals in Mozes notes that “[t]he Convention is designed to prevent child 

abduction by reducing the incentive of the would-be abductor to seek unilateral custody over a 

child in another country. The greater the ease with which habitual residence may be shifted 

without the consent of both parents, the greater the incentive to try.”68 

56. In Mozes the United States Court of Appeals noted that where a child travels to a jurisdiction 

for a “specific, delimited period” courts will refuse to find that the changed intentions of one 

parent results in an alteration of the child’s habitual residence. The reason is that “[t]he 

Convention is designed to prevent child abduction by reducing the incentive of the would-be 

abductor to seek unilateral custody over a child in another country. The greater the ease with 

                                                 
64 Droit de la famille — 1763, at para. 36 
65 Erin Gallagher, “A House Is Not (Necessarily) a Home: A Discussion of the Common Law 
Approach to Habitual Residence” (2014-2015) 47 NYU J Int’l L& Pol 463, at p. 497, 
Appellant’s Book of Authorities, Tab 6 [“House is not a Home”]   
66 House is not a Home, at p. 464 
67 House is not a Home, at p. 477 
68 In Re Application of Mozes v. Mozes (2001), 239 F.3d 1067 at 1079 (US COA, 9th Cir.) 
[“Mozes”], Book of Authorities of the Respondent J.P.B., Tab 3 
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which habitual residence may be shifted without the consent of both parents, the greater the 

incentive to try.”69 

57. The court in Mozes, found that “[i]n conclusion, the district court’s determination of habitual 

residence in this case appears to have relied upon an understanding of the term that gives 

insufficient weight to the importance of shared parental intent under the Convention.” The 

Court in  Mozes also noted that,  

The academic year abroad has become a familiar phenomenon in which thousands of 
families across the globe participate every year. Older children sometimes do so through 
organized exchange programs; informal arrangements among friends or relatives may 
include children who are much younger. Children who spend time studying abroad in this 
manner are obviously expected to form close cultural and personal ties to the countries 
they visit — that's the whole point of sending them there for a year rather than simply for 
a brief tourist visit. Yet the ordinary expectation — shared by both parents and children 
— is that, upon completion of the year, the students will resume residence in their home 
countries. If this were not the expectation, one would find few parents willing to let their 
children have these valuable experiences. The Mozes children departed from Israel with 
this normal expectation, and there is no evidence that anyone questioned it until their 
mother decided to file for divorce.70 

(b) Habitual Residence in Canadian Jurisprudence  

58. The meaning of “habitual residence” in the context of the Convention is well established in 

Canadian jurisprudence and there is no controversy over its meaning as submitted by the 

Appellant. The determination of habitual residence is a “question of fact to be decided based 

on all of the circumstances.”71  

59. The factors enumerated by Court of Appeal for Ontario in Korutowska-Wooff v. Wooff are 

typically followed by Canadian courts in the determination of habitual residence. The 

principles that emerge from that case are that:   

• the question of habitual residence is a question of fact to be decided based on all of the 

circumstances; 

                                                 
69 Mozes, at para. 41 
70 Mozes, at para. 10 
71 Korutowska-Wooff v. Wooff, [2004] 242 D.L.R. (4th) 385, 2004 CanLII 5548 (ONCA), at para. 8
[“Korutowska”] 
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• the habitual residence is the place where the person resides for an appreciable period of 

time with a “settled intention”; 

• a “settled intention” or “purpose” is an intent to stay in a place whether temporarily or 

permanently for a particular purpose, such as employment, family, etc.; and, 

• a child’s habitual residence is tied to that of the child’s custodian(s).72
 

 
 
60.  The jurisprudence is clear that the “settled intention” that is relevant is that of both custodial 

parents. Where there is a settled intention to change the habitual residence of a child that 

intention must be joint.73  The jurisprudence is explicit that one parent cannot unilaterally 

change the habitual residence of a child.74 If a party is asserting that the habitual residence of 
 

the child has changed then he or she must establish a shared parental intention to change the 

child’s habitual residence.75
 

 
61.  Similarly, since the child’s habitual residence is tied to that of the custodial parents in a 

situation like the present case, where there are two custodial parents, the child’s habitual 

residence  is  determined  with  reference  to  the  habitual  residence  of  both  parents.76   This 

approach is consistent with the objectives of the Convention to preserve custody rights and to 

protect children by deterring wrongful removal or retention by depriving abducting parents 

from any legal benefits of doing so. 
 
62.  Canadian and international jurisprudence is consistent in the principle that one parent cannot 

change the habitual residence of the child without the agreement of the other parent having 

custody rights.77  If habitual residence could be changed without the agreement of the other 

custodial parent then the objectives and efficacy of the Convention would be undermined. In 

particular, time-limited travel consents would become meaningless. To date Canadian 

jurisprudence has accepted that time-limited travel consents do not operate to change the 

habitual residence of children. For example, the Ontario Superior Court of Justice in Cornaz v. 
 

72 Korutowska, at para. 8 
73 Madrigal v. Castro, 2015 ABQB 312, (2015) 617 AR 192 at para. 28 [“Madrigal”] 
74  Snetzko v. Snetzko, (1996) 65 A.C.W.S. (3d) 56, 1996 CanLII 11337 (ONSC) Section 5: 
Reasons,  at para. 2; Stacey v. Stacey, 2016 ONSC 8054, 87 R.F.L. (7th) 360 at para. 53; Madrigal, 
at para. 48 75 Maharaj v. Maharajh, 2011 ONSC 525, 95 R.F.L. (6th) 391 at para. 18 [“Maharaj”] 
76 Csoke v. Fustos, 2013 ONSC 2417, [2013] W.D.F.L. 3763 at para. 283, Maharaj, at para. 17 
77  Cornaz v. Cornaz-Nikyuluw, (2005) 142 A.C.W.S. (3d) 633, 2005 CanLII 34802 (ON SC) at 
para. 57 [“Cornaz”] 
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Cornaz-Nikyuuw held, “[t]he consent to the children being abroad for a particular purpose for 

a particular time period, but not beyond, in my view does not operate so as to effect a change 

in the habitual residence of the children.”78  

63. The definition of “wrongful retention” itself necessarily includes situations where there are 

travel consents. As this Court held in Thomson v. Thomson, “a wrongful retention begins from 

the moment of the expiration of the period of access, where the original removal was with the 

consent of the rightful custodian of the child.”79 Similarly, the Court of Appeal for Ontario in 

Katsigiannis v. Kottick-Katsigiannis held that “if the removal of the children from their 

habitual residence was consented to, there has been no breach of custody rights unless the 

children’s retention in their non-habitual residence extends beyond the limits of the consent to 

their removal.”80 In the present case the Respondent Father did not consent to change the 

children’s habitual residence to Ontario, and did not consent to the children remaining in 

Ontario past August 15, 2014.  The application judge in this matter correctly concluded that 

the children were wrongfully retained when the Respondent Mother refused to return to 

Germany with the children after August 15, 2014, the date on which the Respondent Father’s 

consent to the children remaining in Ontario expired.  The Court of Appeal correctly applied 

the fundamental principal that one parent cannot change the habitual residence of a child 

without the agreement of the other parent having custody rights.81  

64. In considering habitual residence, courts in Canada look at all of the facts of the individual 

case, including the shared intention of the parties, the history of the child’s location, the settled 

nature of the family prior to the facts giving rise to the request for return, parental 

employment, the purchase of a home in the new country and the sale of a home in the former 

country, the storage and shipment of family possessions and many other relevant facts.82 

                                                 
78 Cornaz, at para. 57 
79 Thomson, at para. 76 
80 Katsigiannis v. Kottick-Katsigiannis, [2001] 55 O.R. (3d) 456, 2001 CanLII 24075 (ONCA) at 
para. 33 [“Katsigiannis”] 
81 Cornaz, at para. 57 
82 Habib v. Amin, 2014 ONSC 5330, [2014] W.D.F.L. 4251 at para. 24, Book of Authorities of 
the Respondent J.P.B., Tab 2; M. (C.) v. M. (J.), 2015 BCSC 2339, 74 R.F.L. (7th) 156 at para. 
56 
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65. Determining habitual residence is very dependent on the facts of each individual case. The 

Appellant has mischaracterized the case law regarding habitual residence and none of the 

authorities referred to in the Appellant’s factum contradict the decision of the Court of Appeal 

in this case. While there is some variability as to which factors are relevant based on the 

factual background of each case, there is no divergence or controversy with respect to habitual 

residence. This is not the result of different legal interpretations but rather of the different 

factual background of each case. 83  

                                                 
83 Ontario: Wentzell-Ellis v. Ellis, 2010 ONCA 347, [2010] W.D.F.L. 2533 at para. 29 – habitual 

residence must be determined with reference to that of both custodial parents; Csoke v. Fustos, 

2013 ONSC 2417, [2013] W.D.F.L. 3763 at paras. 283 to 285 and 307 – parents had shared intention to 

relocate child to Ontario; fact that father later changed his mind was irrelevant; Habib v Amin, 

2014 ONSC 5330, [2014] W.D.F.L. 4251 at paras. 52 and 63, Book of Authorities of the 

Respondent J.P.B., Tab 2 – court must look at shared intention of parents; no common intention 

to change child’s habitual residence found; Korutowska-Wooff v. Wooff, (2004) 242 D.L.R. (4th) 

385, 2004 CanLII 5548 (ONCA) at para. 13 – father took children to Ontario for yearly visit and 

unilaterally decided to keep children in Ontario; children ordered returned as neither parent can 

unilaterally change child’s residence; O'Brien v. O'Brien, (2008) 59 R.F.L. (6th) 389,  2008 

CanLII 52316 (ONSC) at paras. 4, 25 and 32 – parties jointly decided child would move to 

Ontario with father, mother changed her residence 3 times and neither party had any connection 

to Mississippi, child did not have any link to Mississippi or Tennessee; Christodoulou v. 

Christodoulou, (2009) 181 A.C.W.S. (3d) 312, 2009 CanLII 55723 (ONSC) at para. 138  – no 

mutual intention of parents to live in Cyprus for an extended period of time; Simpson-Campbell 

v. Stark-Campbell, 2013 ONSC 1328, [2013] W.D.F.L. 2696 at para. 40 – children were not 

wrongfully removed, were only in Scotland in a time-limited stay and their habitual residence did 

not change; Wirta v Wirta, 2016 ONSC 3835, 267 A.C.W.S. (3d) 386 at para. 46 and 52  – 

parents had shared intention to relocate residence; could not later claim wrongful retention; 

Hage v. Bryntwick, 2014 ONSC 4104, 242 A.C.W.S. (3d) 871 at para. 61 and 63 – finding that 

father had acquiesced to child’s living in Canada when he shredded mother’s immigration 

papers to U.S. & grave risk of harm if child returned to US; Maharaj v. Maharajh, 2011 ONSC 
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525, 95 R.F.L. (6th) 391 at paras. 17-18 –custodial rights must be determined with reference to 

both parents and there must be a shared parental intention  

 

Quebec: D.M.D. v. E.H., [2000] R.D.F. 585, 2000 CanLII 30076 (QCCA) at paras. 13, 15, 16 

and 17 – husband appeared to have acquiesced to family move; later regret was irrelevant; Droit 

de la famille – 131863, 2013 QCCA 1196, [2013] Q.J. No. 7300 at paras. 6, 8, 24 and 26 – 

interim custody decision based on best interests of the child, Convention decision for the return 

of the children already determined by U.S. court;   Droit de la famille – 2454, 1996 CanLII 5881 

(QC CA), [1996] J.Q. no. 2916 – parties moved to California, took all of their belongings, and 

established new habitual residence for children, mother’s subsequent removal of children to 

Canada was wrongful and violated father’s custody rights, children ordered to be returned to 

California;  Droit de la famille – 17622, 2017 QCCA 529, [2017] J.Q. no. 3254 at paras. 30 to 33, 

35 and 36 – move to Maryland was conditional and children’s habitual residence remained in 

Quebec; Droit de la famille – 171423, 2017 QCCS 2733, [2017] Q.J. No. 8429 (SC), at paras.  86 

to 89  – parents did not have settled intention to abandon the children’s habitual residence in 

Quebec and the 10 month stay in Florida was temporary  

 

British Columbia: B. (S.M.) v. M. (A.J.), 2016 BCSC 811, 81 R.F.L. (7th) 394 at para. 84 – more 

than one year had elapsed since wrongful retention and commencement of application and it was 

appropriate to consider settlement of children pursuant to Article 12 

 

Alberta: A.S. v. A.W., 2013 ABCA 133, 84 Alta L (5th) 62 at para. 20 – parents had settled 

intention to establish new residence in California; M.L.J. v. S.F.J.L., 2017 ABQB 194, [2017] 

A.J. No. 275 at paras. 27 and 50 - mutual consent of the parents for child’s habitual residence to 

be in France,  Proia v. Proia, 2003 ABQB 576, 41 R.F.L. (5th) 371 at paras. 28 and 30 – joint 

decision of the parties to move to Alberta and establish new habitual residence, children not 

wrongfully removed or retained 

 

Maritimes: Monteiro v. Locke, [2014] N.J. No. 261, 354 Nfld. & P.E.I.R. 132 (Nfld & Lab. 

Prov. Ct.) at paras. 62 to 64 – parents made a joint decision to move to Portugal and, as such, 

child’s habitual residence was Portugal; Rifkin v. Peled-Rifkin, 2017 NBCA 3, [2017] 89 RFL 
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66. This Court was clear in Thomson v. Thomson that the ordinary effects of a child’s “settling in” 

to their new environment do not justify a refusal to return the child to the home jurisdiction.84 

When a parent travels with their child or children to a new place, they want the child to settle 

in and become acclimatized and comfortable in their new environment. That does not equate 

to them wanting the settling-in to be determinative of whether the child is then permitted to 

remain permanently. The test for habitual residence proposed by the Appellant would do 

exactly that. The ordinary effects of a child settling in would be considered under the habitual 

residence analysis. This approach would reward abducting parents who have managed to stay 

in a jurisdiction for a longer period of time, or who have managed to delay the return 

proceedings as long as possible. This would undermine the objective of the Convention to 

deter wrongful removals and retention and would incentivize parents to keep a child in a 

jurisdiction as long as possible in the hope of relying on the ordinary effects of settling in to 

argue that the child’s habitual residence has changed. The “Convention is not designed to 

allow the spouse who has wrongly removed a child to rely on a factual environment created by 

her own wrongdoing so as to circumvent the objects and purposes of the Convention.”85 

67. Article 12 of the Convention specifically provides that the court hearing the Application may 

decline to return a child to his or her habitual residence if the Convention application was 

commenced more than one year after the wrongful removal or retention and it is demonstrated 

that the child has settled in to its new environment.86 The fact that Article 12 of the 

Convention creates an exception to the mandatory return mechanism specifically for situations 

where the application was commenced more than one year after the wrongful removal or 

retention (and when it is demonstrated that the child has settled into his or her new 

environment), indicates the correct stage of the analysis to consider the settlement of the child 

                                                                                                                                                              
(7th) 194 at para. 5 – move to New Brunswick was for an indefinite period and the stay was not 

time-limited; C.(S.) v. H.(L.W.), 2010 NBQB 229 at para. 55 – parents did not have common 

intention to establish new habitual residence for child in Ireland      
84 Thomson, at para. 83; Francis v. Maharaj, 2014 ONCJ 285, 241 A.C.W.S. (3d) 886 at paras. 

118 to 119  
85 New Brunswick (Attorney General) v. Majeau-Prasad, (2000) 229 N.B.R. (2d) 296, 2000 
CanLII 2407 (NBQB) at para. 41 
86 Convention, at Article 12 
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is at the stage of the Article 12 exception. If the settlement of the child was to be considered at 

the initial stage of determining habitual residence, as the Appellant proposes, then the 

requirement of Article 12 that the court may exercise its discretion not to return a child to his 

or her habitual residence only when more than one year has elapsed would be meaningless. 

The drafters of the Convention intentionally provided that the settlement of the child may be a 

reason to decline a return only where more than one year has elapsed between the removal or 

retention and the commencement of the application. If the child’s settlement in his or her 

environment could be considered in every situation, regardless of whether a year has passed, 

then the purpose of Article 12 would be defeated.  

68.  If the approach proposed by the Appellant was adopted and the “settling in” of children was 

considered at the habitual residence stage of the analysis then Article 12, and its requirement 

that this type of information may only be considered when more than one year has elapsed 

between the removal/retention and the commencement of the Convention application, would 

be redundant. In light of the restriction of Article 12, considering “the degree to which the 

child has become settled has no bearing on a Hague Convention application filed within one 

year.”87 This sound approach was followed by the application judge and the Court of Appeal 

in this case.   

69. The exceptions to the mandatory return mechanism must be interpreted narrowly in order for 

the Convention to function effectively and act as a deterrent.88 As the Explanatory Report to 

the Convention states, the “types of exception to the rule concerning the return of the child 

must be applied only so far as they go and no further. This implies above all that they are to be 

interpreted in a restrictive fashion if the Convention is not to become a dead letter.” 89 This 

approach was adopted by this Court in Droit de la famille – 1763 where it was noted that the 

exceptions to the Convention are generally interpreted narrowly and situations where the court 

may not order the return of a child are exceptional.90 This approach has been followed 

throughout Canada. For example, the Court of Appeal for Quebec in F.(R.) v. G.(M.) held that 

                                                 
87 Ibrahim v. Girgis, 2008 ONCA 23, 48 R.F.L. (6th) 1 at para. 30 
88 A.(J.E.), at para. 76 
89 Explanatory Report, at para. 34 
90 Droit de la famille — 1763, at paras. 38 and 77 
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the Convention is “a fragile tool and any interpretation short of a rigorous one of the few 

exceptions inserted in the Convention would rapidly compromise its efficacy.”91 

70. In addition, the approach proposed by the Appellant is very problematic for a number of other 

reasons. An approach that focuses on the child’s objective behaviour and statements can lead 

to different outcomes depending on the time-frame that is analyzed.92 For example, in the 

present case if one time frame was analyzed the court could conclude that the children 

believed that they were only in Canada for a vacation, and that they wanted to return to 

Germany. However, if the court considered a different period in time it could come to the 

opposite conclusion. In addition, “observing whether a child has adapted to a new country is 

extremely difficult as children (particularly young children) can adapt and form attachments 

very quickly, potentially ‘open[ing] children to harmful manipulation when one parent seeks 

to foster residential attachments during what was intended to be a temporary visit.’”93 Parents 

can manipulate a child’s experience by artificially creating attachments for them in the new 

location. Parental intentions themselves can influence what the child considers his or her home 

to be. This is illustrated in the present case, where initially M. was asking the Respondent 

Mother when they would be returning to Germany from their vacation and the Respondent 

Mother told her that “this is not a vacation anymore.” The Respondent Mother influenced M.’s 

perception of her home such that subsequently M. considered her home to be Ontario.  

71. The logical extension of the Appellant’s position is that had the Respondent Mother changed 

her mind and decided to return to Germany during the course of the proceeding, the children’s 

objections to the return should then be determinative. As a result the Respondent Mother 

would be forced to remain in Canada. 

(c) The Children’s Law Reform Act  

72. Neither the application judge nor the Court of Appeal decided this case on the basis of the 

definition of habitual residence found under section 22 of the Children’s Law Reform Act (the 

“CLRA”). However, there is well-established line of jurisprudence indicating that the 
                                                 
91 F. (R.) v. G. (M.), (2002) 116 A.C.W.S. (3d) 550, 2002 CanLII 41087 (QCCA) at para. 30; 
Jabbaz v. Mouammar, 122 A.C.W.S. (3d) 505, 2003 CanLII 37565 (ONCA) at para. 33 
92 House is not a Home, at p. 479  
93 House is not a Home, at 479; Mozes at 1074 
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definition of habitual residence in the CLRA may be considered in the context of a Convention 

application.94 While the application judge and the Court of Appeal considered the CLRA 

definition of habitual residence, section 22 was not dispositive of this matter.95 Rather, the 

determination that the habitual residence of the children was in Germany was based on factors 

established by case law under the Convention.96   

73. In its consideration of the CLRA, the Court of Appeal followed well-established case law with 

respect to section 22(2)(b). By submitting that the habitual residence of the children in this 

case changed because habitual residence includes a place where a person resides temporarily, 

the Appellant has mischaracterized the law. The Court of Appeal in Korutowska-Wooff found 

that habitual residence includes a place where a person resides for an appreciable period of 

time with a settled intention to stay either permanently or temporarily for a particular 

purpose.97 This is applicable in situations, for example, where both parents relocate to another 

state with the children and there is a dispute about whether the habitual residence changed at 

the same time as the parties moved. However, one parent staying in a place temporarily with 

the children pursuant to a time-limited consent does not result in a change of habitual 

residence. The Court of Appeal recognized this and noted its decision in Korutowska-Wooff, 

which held that the “court did not have in mind a clearly defined, time-limited consensual stay 

where one parent takes the children to another jurisdiction with the other parent’s consent, but 

then unilaterally decided to remain.”98 

74. The case law with respect to section 22(2)(b) is also clear that a child does not become 

habitually resident in a jurisdiction if the consent of the other parent is time limited. The 
                                                 
94 Medhurst v. Markle, (1995) 26 O.R. (3d) 178, 1995 CanLII 9273 (ONSC) at paras. 25-27; 
Czub v. Czub, 2012 ONCJ 566, 23 R.F.L. (7th) 466 at para.  17; Dale v. Dale, (2004) 136 
A.C.W.S. (3d) 496, 2004 CanLII 50322 (ONSC) at para. 29; Rogala v. Rogala, [2001] O.T.C. 
339, 105 A.C.W.S. (3d) 99 (ONSC) at paras. 51 to 52, Book of Authorities of the Respondent 
J.P.B., Tab 4 
95 Reasons for Decision of Justice MacPherson dated August 27, 2015 at para. 66, Appellant’s 
Record, Volume I, Tab 11 
96 Reasons for Decision of Justice MacPherson dated August 27, 2015 at para. 73, Appellant’s 
Record, Volume I, Tab 11; Reasons for the Decisions of the Court of Appeal dated September 
13, 2016 at paras. 39, 42, 43 and 47, Appellant’s Record, Vol. I, Tab 20 
97 Korutowska, at para. 8 
98 Reasons for the Decisions of the Court of Appeal dated September 13, 2016 at para. 47, 
Appellant’s Record, Vol. I, Tab 20 
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Ontario Superior Court of Justice in Fulmer v. Kaleo-Fulmer considered this issue in the 

context of section 22(2)(b) and found that,  

the wife did not give her consent to the child residing with the husband in Canada 
within the meaning of the definition in s. 22(2)(b) of the Children's Law Reform 
Act. Her consent was that the husband take the child to live with him in Canada 
until October 31, 2002. There is an implication of permanency that needs to be 
read into the definition in s. 22(2). The wife's consent was time limited.99 

75. The Court of Appeal correctly noted that “to apply section 22(2)(b) to alter a child’s habitual 

residence when the consent of the other parent is time-limited would effectively gut time-

limited consent of any meaning.”100  

Issue II: The Convention on the Rights of the Child  

76. The interpretation of the Convention is consistent with the CRC. The Convention promoted the 

best interests of children generally by ensuring that children are returned to their habitual 

residence and deterring child abduction. In addition, the application of the Convention allows 

for the children to participate in the proceeding, and make their views heard, and Courts to 

consider the specific circumstances of the children and their views when considering the 

exceptions to the mandatory return mechanism of the Convention.101  

77. In Thomson v. Thomson this Court held that the “best interests” test applied in custody matters 

is not applicable to the determination of habitual residence under the Convention. 102 The 

Court held that the Convention protects the “‘interests of children’ generally, not the interest 

of the particular child before the court.”103 In addition, courts determining Convention 

applications accept that the courts of other contracting states will properly take the best 

interests of the children into account.104 That is precisely what took place in the present case. 

                                                 
99 Fulmer v. Kaleo-Fulmer, (2002) 115 A.C.W.S. (3d) 829, [2002] O.J. No. 3183 (ONSC) at 
para. 18, Book of Authorities of the Respondent J.P.B., Tab 1 
100 Reasons for the Decisions of the Court of Appeal dated September 13, 2016 at para. 46, 
Appellant’s Record, Vol. I, Tab 20 
101 I. (A.M.R.) v. R.(K.E.), 2011 ONCA 417, 333 D.L.R. (4th) 577 at para. 70 
102 Thomson, at para. 86; Mahler v. Mahler, 3 R.F.L. (5th) 428, 1999 CanLII 14255 (MBQB) at 
para. 30 
103 Thomson, at para. 44 
104 Katsigiannis, at para. 32 
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Following their wrongful retention in Ontario the children were returned to their habitual 

residence in Germany. The German courts conducted a best interests analysis in determining 

the parties’ respective custody applications and ultimately awarded custody to the Respondent 

Mother.  

78. This approach, which is aimed at promoting the best interests of children, is consistent with 

the spirit of the CRC. The CRC was drafted to address the needs of children in vulnerable 

situations, including those situations already covered by Article 13b of the Convention. 

79. Courts cannot conduct a best interests analysis in every Convention case that is heard because 

the purpose of the Convention is to ensure that it is the court in the child’s place of habitual 

residence that decides custody and weigh each individual child’s best interests. The 

Convention presumes that, in the context of international removal or retention, the interests of 

the child are best served by being returned to his or her habitual place of residence for a 

determination of the custody issues.105 This serves to also deter wrongful retentions and 

removals from taking place in the first place.  

80. In Droit de la Famille - 1763 this Court was clear that the Convention represents “…a 

compromise between the flexibility derived from reviewing each situation on its merits and 

the effectiveness needed to deter international child abduction…”106 While the courts 

determining Convention applications consider all of the factual background in determining 

habitual residence, and consider some issues with respect to the individual children when 

considering the exceptions to mandatory return, they do not engage in a best interests analysis. 

If the standard suggested by the Appellant was adopted and the consideration of whether 

children had “settled in” to their new environment would become a component of the 

determination of habitual residence (in addition to this issue already being considered as part 

of the Article 12 exception provided by the Convention) the objective and efficacy of the 

Convention would be severely undermined.  

81. A removal or retention which would previously have been considered wrongful may no longer 

be wrongful based on the finding that that the child’s habitual residence had shifted to the new 

                                                 
105 Droit de la famille — 1763, at para. 77 
106 Droit de la famille — 1763, at para. 37 
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jurisdiction, regardless of a lack of shared parental intent, or of the custody rights of the other 

parent. Considering the ordinary effects of settling in as part of the initial determination of 

habitual residence would introduce the weighing of each individual child’s best interests in 

remaining in one jurisdiction as opposed to returning to another. A best interests analysis is 

supposed to be undertaken by the courts of a child’s habitual residence, and is specifically to 

be avoided by the courts hearing a Convention application. This approach contradicts the 

objective of the Convention “to protect rights of custody and the exercise of the attributes 

thereof, including the choice of the child’s place of residence.”107  

82. This approach is consistent with international Convention jurisprudence. For example, the 

High Court of Australia has held that in deciding matters under the Convention “courts must 

be prepared to exercise a degree of self-denial with respect to ‘its natural inclination to make 

its own assessment about the interests of children who are currently in its jurisdiction by 

investigation the facts of each individual case.’”108  

83. The Explanatory Report is clear that “the three types of exception to the rule concerning the 

return of the child must be applied only so far as they go and no further. This implies above all 

that they are to be interpreted in a restrictive fashion if the Convention is not to become a dead 

letter.”109  

Fresh Evidence  

84. The Divisional Court and the Court of Appeal were correct not to admit the new evidence 

sought to be introduced by the Appellant as the materials did not contain any relevant 

information to the issues that were before the application judge, and only repeated the 

statements of the children contained in the Affidavit of Ms. Sheldrick dated August 6, 2015. 

The only other information that the Affidavit of Ms. Sheldrick dated September 22, 2015 

contained was the children’s comments regarding the decision of the application judge, which 

were clearly made at the insistence of the Respondent Mother and were heavily influenced by 

her.  This was consistent with the findings of the application judge that there was a “real 
                                                 
107Droit de la famille — 1763, at para. 38 
108 De Lewinski v. Director-General, N.S.W. Department of Community Services, (1996) 70 
A.L.J.R. 932, at 934 (H.C.A.) 
109 Explanatory Report, at para. 34   
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likelihood that the children have to some extent been influenced by the mother.”  In fact, the 

OCL conceded that many of the children’s comments emanated from their mother.110 

85. The evidence sought to be adduced by the Appellant were new evidence and not fresh 

evidence. The authorities cited by the Appellant pertain to the admission of fresh evidence on 

appeal and are not applicable in these circumstances. The Appellant’s new affidavits did not 

exist at the time of the hearing of the application. This issue was addressed by the Court of 

Appeal in Radcliff v. Radcliff, where in dismissing the motion to admit new evidence on 

appeal the Court found “[t]he evidence is not “fresh”, it is “new”. It relates not to pre-

November 1994 circumstances, but in large measure to what occurred post-October 1996. It is 

not evidence which could have influenced the trial judge because it did not exist at the time of 

the trial. It is not for this court to retry the issue […]”.111  

86. The Appellant’s new evidence could not have influenced the application judge’s decision as 

the children’s statements did not and could not have existed at the time of the hearing of the 

application.  When dismissing the OCL’s motion for the admission of fresh evidence being the 

affidavit of Ms. Sheldrick sworn July 12, 2016, the Court of Appeal for Ontario held that, 

The OCL does not rely on Article 13 and, as I have explained, Article 12 excludes 
consideration of settling in as the application was brought within one year.  This appeal 
essentially turns on the question of whether the children were habitually resident in 
Germany on August 15, 2014.  If they were, the Hague Convention application must be 
granted. If they were not, it must be refused.  The proposed fresh evidence relates to facts 
arising long after that critical date, and I fail to see how it could assist the court in 
determining whether the application judge correctly determined the issue of habitual 
residence. 

Furthermore, to place any weight on such after-the-fact evidence would encourage 
protracted appeals and proceedings and reward delay.112 

87. Courts have held that, “Where the new evidence sought to be admitted is of events that 

occurred subsequent to the trial or hearing appealed from, the usual rules for the admission of 

                                                 
110 Affidavit of Sheryllee Spencer sworn August 22, 2016 at paras. 19 and 20 and Exhibits “D” 
and “E”, Record of the Respondent J.P.B., Tab 6; Reasons for Decision of Justice MacPherson 
dated August 27, 2015 at para. 104, Appellant’s Record, Volume I, Tab 11 
111 Radcliff v. Radcliff, (2000) 7 R.F.L. (5th) 425, 2000 CanLII 3720 (ONCA) at para. 10    
112 Reasons for the Decisions of the Court of Appeal dated September 13, 2016 at paras. 78 and 
79, Appellant’s Record, Vol. I, Tab 20 
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fresh evidence do not apply, and it will be admitted only in rare cases.”113 Similarly, in 

Murray v. Ceruti, the Court of Appeal for Ontario also declined to admit new evidence which 

arose after the decision under appeal noting that “[i]t is largely information as to what 

occurred following the motion judge’s order”.114  

88. The Appellant sought to admit its new evidence as fresh evidence and the applicable test for 

the admission of fresh evidence was established by this Court in R. v. Palmer. 115 In Toiber v. 

Toiber, the Ontario Court of Appeal applied the test from Palmer in deciding whether to admit 

fresh evidence in the appeal of a Convention application decision. The Court did not allow the 

introduction of fresh evidence on appeal because the evidence could have been obtained 

before the hearing of the application and reasonably would not have affected the outcome of 

the application. In a situation very similar to the present case, the Court of Appeal found that 

the proposed fresh evidence “is essentially a repetition of the fears of the mother and an 

attempt to answer the concerns of the application judge as to the lack of professional 

intervention to treat the allegedly traumatized children. It also addresses the children’s fear 

that they will be separated from the mother, a fear that the mother herself has produced.” The 

Court concluded that “[t]he proposed evidence does not meet the test set out in R. v. Palmer 

for the admission of fresh evidence on appeal. The evidence could, by due diligence, have 

been adduced on the application. Moreover, it is not evidence that, if believed, could 

reasonably be expected to have affected the result when taken with the other evidence.”116 

89. In Ireland v. Ireland the Court of Appeal for Ontario declined the appellant’s motion for the 

production of additional documents to be used as fresh evidence on appeal in the context of 

Article 13(b) of the Convention because:  

• the documents were not before the motion judge; 

• the appellant “could have requested them in a timely way by the exercise of due 

diligence and adduced them before the motion judge”; and, 

                                                 
113 Jens v. Jens, 2008 BCCA 392, 300 D.L.R. (4th) 136 at para. 29   
114 Murray v. Ceruti, 2014 ONCA 679, 50 R.F.L. (7th) 298 at para. 43  
115 R v. Palmer, [1980] 1 S.C.R. 759, 1979 CanLII 8 (SCC) at para. 22 [“Palmer”]  
116 Toiber v. Toiber, 25 R.F.L. (6th) 44, 2006 CanLII 9407 (ONCA) at paras. 13 to 15 [“Toiber”]  
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• the documents were not reasonably capable of affecting the result.117  

Participatory Rights of the Children 

90. The suggestion set out in Article 12 of the CRC was met. The children in this Convention 

Application participated throughout the proceeding. The children were represented by their 

own counsel and their statements were conveyed to the courts throughout the proceeding. The 

children were heard in this proceeding.  

91. However, contrary to what is submitted by the Appellant, participatory rights cannot be 

equated with the courts simply accepting and implementing all of the children’s statements 

without weighing them in the context of the Convention and considering that the children were 

influenced by the Respondent Mother. As the Ontario Superior Court of Justice in Mitchell v. 

Mitchell noted, the objection exception “is obviously subject to judicial discretion. It does not 

require a judge to automatically accede to the child’s stated wishes even if he or she finds the 

child objects to being returned and the child has attained a degree of maturity.”118  

92. Pursuant to Article 13 of the Convention a determination of whether a child objects to being 

returned requires the court to determine:  

First: has the child attained an age and degree of maturity at which it is appropriate to take 
account of its views? 

Second: does the child object to being returned? 

Third: is the child expressing strength of feeling, in the words of Justice Bracewell in Re 
R., “which goes beyond the usual ascertainment of the child’s wishes in a custody 
dispute”? 

Fourth:  are the views being expressed by the child of his own free will and choice, are 
they genuine views, or have they been influenced by some party or person in contact with 
the child?119 

                                                 
117 Ireland v. Ireland, 2011 ONCA 623, 11 R.F.L. (7th) 278 at paras. 31 to 34; Wedig v. Gaukel, 
2007 ONCA 521, 38 R.F.L. (6th) 91 at paras. 11 to 12  
118 Mitchell v. Mitchell, (2009) 66 R.F.L. (6th) 189, 2009 CanLII 7157 (ONSC) at para. 72 
119 Wilson v. Challis, (1992) 37 A.C.W.S. (3d) 1233, 1992 CanLII 6301 (O.C.J. Prov. Div.) at 
para. 16 
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93. To “object” the child must have a strength of feeling that exceeds the usual ascertainment of 

wishes a child voices in a custody dispute. The child must be adamant in expressing his or her 

objection. The objection cannot be ascertained simply by weighing pros and cons like in the 

best interest analysis. Mere preference is not enough.120  A consideration of the reasons given 

by the child for the objection is important, and the reasons given in support of the objection 

must be substantial. In Crnkovich v. Hortensius, the court found that the child showed nothing 

more than preference to stay with his mother and that was not enough to demonstrate that he 

objected to the return.121 In the present case, the children’s statements that:  

• Hilda the dog is 8 years old and is too old to fly to Germany;  

• B. has friends in Canada and no friends in Germany; 

• the education system is better in Canada than in Germany;  

• German people are mean; 

• M. wanted the case to be dealt with in Ontario and not Germany;  and, 

• there was too much homework in Germany, 

simply did not meet the threshold of objections under Article 13 of the Convention. The 

application judge recognized that the reasons provided by the children for not wanting to 

return to Germany simply were not substantial, did not have the “strength of feeling” required 

by case law, and did not go beyond “the level of expressing a preference for one place over 

another.”122 

94. The application judge also considered that the children’s statements in many instances 

mirrored the sentiments expressed by the Respondent Mother and concluded that the children 

had to some extent been influenced by the mother. In Toiber v. Toiber the court noted that the 

child’s objections to some degree mirrored some of the mother’s sentiments, and found that 

the child’s objections were no different “than those often expressed by a child caught in the 

vortex of a custody battle” concluding that “it is clear on the authorities that those are issues 

                                                 
120 Crnkovich v. Hortensius, (2008) 62 R.F.L. (6th) 351, 2008 CanLII 60701 (ONSC) at paras. 34 
to 35; Garelli v. Rahma, (2006) 28 R.F.L. (6th) 455, 2006 CanLII 13555 (ONSC), at para. 19
121 Crnkovich v. Hortensius, (2008) 62 R.F.L. (6th) 351, 2008 CanLII 60701 (ONSC) at para. 36  
122 Reasons for Decision of Justice MacPherson dated August 27, 2015 at para. 102, Appellant’s 
Record, Volume I, Tab 11 
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best dealt with by the courts in the jurisdiction in which the child was habitually resident 

immediately before the removal or the retention.”123 The expressions of the children in this 

case were “an expression more of what was expected of [them] and indeed, consciously or 

unconsciously, demanded of [them] by [the] mother.”124 The Convention gives children “a 

voice, not a veto” and it was appropriate for the application judge to fully consider the context 

in which the children’s statements were made.125 As a result, the application correctly 

concluded that given the influence of the Respondent Mother only minimal weight could be 

given to the children’s statements about returning to Germany. In determining the respective 

custody applications of the parties the German courts also found that the children’s statements 

had been influenced by the Respondent Mother. It was within the discretion of the application 

judge to weigh the statements of the children in light of the influence of the Respondent 

Mother and to consider them in the full context that they were made. Deference should be 

given to the trier of fact. 

Issue III: The Charter of Rights and Freedoms  

95. The Appellant raises for the first time the issue that the Convention ought to be interpreted in a 

manner consistent with the Charter, in particular with respect to s. 7 and s.6(1). 

96. A constitutional argument cannot be raised for the first time on appeal, particularly in the 

absence of a contextual evidentiary foundation.126 No evidence of the infringement of the 

children’s Charter rights was adduced at the application level, the Divisional Court or at the 

Ontario Court of Appeal. There is no evidentiary foundation for this issue to be addressed. 

97. The Charter is not applicable to a family law proceeding under the Convention. This 

proceeding is a dispute between the parents of the children about the habitual residence of the 

children and, by extension, about the proper jurisdiction for their respective custody claims to 

be adjudicated and for the best interests of the children to be determined. The mere presence 

of broad judicial discretion in a legislative provision does not by itself attract the application 

                                                 
123 Toiber v. Toiber, (2006) 25 R.F.L. (6th) 28, 2005 CanLII 63821 (ONSC) at para. 36  
124 A.(J.E.), at para. 41  
125 A.(J.E.), at para. 53 
126 Aftergood, at para. 4 
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of the Charter.127 This Court has stated clearly that “the Charter does not apply to private 

disputes in a family context.”128 That is exactly what this proceeding is and there is no basis 

upon which the Charter could apply. The fact that the Convention Application was determined 

by a court, or the involvement of the OCL, does not change that. As the Supreme Court of 

Canada held in Young v. Young, “The mere fact that the state plays a role in custody and 

access decisions in formalizing the circumstances of parent-child interaction does not 

transform the essentially private character of such interchanges into activity which should be 

subject to Charter scrutiny.”129 

98. Section 6(1) of the Charter was specifically considered in the context of ordering a return 

pursuant to the Convention in Struweg v. Struweg where the court concluded that,  

While s. 6(1) protects a citizen’s right to stay in Canada it also guarantees the 
citizen’s right to leave Canada. If a family law order requiring that a child be returned 
to the United States breached the child’s right to stay in Canada, then equally the 
family law order requiring the child to stay in Canada would breach the child’s right 
to leave Canada. All family law orders that contain any restriction on a child’s 
residence would prima facie infringe one or the other right under s. 6(1) and would 
have to be justified under s. 1 of the Charter. If Sophie’s argument were correct there 
would be a substantial restriction on the power of the courts to grant custody to 
parents who live outside of Canada. If a court order under the Hague Convention 
directing the return of a child to a foreign country infringes s. 6(1), then so too would 
court orders giving custody to a parent living outside of Canada.130 

 

99. The application of section 6 and section 7 of the Charter to proceedings under the Convention 

have also been rejected by the courts of Ontario.131 

100.  Even if the Charter applies to proceedings pursuant to the Convention there is no conflict 

between the principles of the Charter and the Convention. The decisions of the application 

judge and the Court of Appeal were consistent with the children’s Charter rights.  

                                                 
127 Young v. Young, (1993) 4 S.C.R. 3, 1993 CanLII 34 (SCC) at para. 134 [“Young”] 
128 Droit de la famille — 1150, (1993) 4 S.C.R. 141, 1993 CanLII 35 (SCC), at para. 105 
129 Young, at para. 134 
130 Struweg v. Struweg, 2001 SKQB 283, [2001] W.D.F.L. 511 at para. 19 
131 Kovacs v. Kovacs, (2012) 212 D.L.R. (4th) 711, 2002 CanLII 49485 (ONSC) at paras. 117 to 
118 and 144 to 150 
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101.  Section 7 of the Charter provides for the right to security of the person. A return order 

pursuant to Article 12 of the Convention would not engage s. 7 of the Charter on two 

accounts: first, concerns about the children’s rights to security of the person are subsumed 

under Article 13(b) of the Convention and secondly, a child of sufficient maturity may object 

to his or her return. Furthermore, Article 20 of the Convention provides for the refusal of the 

return of a child under Article 12 to states that would not provide for the child’s security of the 

person.  

102.  Section 6(1) of the Charter provides for a citizen’s mobility rights. Minor children living with 

one or more custodial parents largely are not captured under s. 6(1) as the child’s mobility is 

linked to his or her custodial parent.  In this case, the children were residing with their mother 

and the return order involved the issue of which jurisdiction ought to make the custodial and 

access decisions in a matter of private law between separated parties. 

103.  The Charter at its core focuses on the protection of the rights of the individual from state 

actions impinging on those rights. Charter jurisprudence in family law matters have been 

adjudicated under the equality guarantee of s. 15; parental rights in child welfare cases citing 

s. 7; and, the tension arising between s. 2’s freedom of religion and proposed medical 

treatments for children.132 

104.  A parent involved in a custody or access dispute has been found, on multiple occasions by 

numerous appellate decisions not to engage Charter interests on the basis that the proceedings 

do not involve state action and that, therefore, the Charter has no application.133 

PART IV – SUBMISSIONS CONCERNING COSTS 

105.  The Respondent Father requests his costs of this appeal. The Respondent Father has little 

interest in the outcome of this appeal given that the custody issues have been determined by 

the Germany courts and B. and M. have returned to Canada. The Respondent Father, after a 

                                                 
132 Nicholas Bala & Robert Leckey, “Family Law and the Charter’s First 30 Years: An Impact 
Delayed, Deep, and Declining but Lasting” (2013) 32 CFLQ 21  
133 Ibid., at para. 16 
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long and expensive court battle to secure the return of B. and M. to Germany, has absolutely 

no funds left to pay counsel for their participation in this appeal. 

PART V- ORDER REQUESTED 

106. The Respondent requests that the appeal be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 25 1
h day of September, 2017 

Steven M. Boo! nan 
L.:.-~ ~ •. <t> "~ ~ 
Chris Stankiewicz f 

Bookman Law Professional Corporation Bookman Law Professional Corporation 

~~km:t·~'¥t 
Bookman Law Professional Corporation 

Counsel for the Respondent, J.P.B. 
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Appendix “A” – Timeline 
 
Apr. 18, 2013 Children and Respondent Mother travel to Canada for educational leave until 

August 15, 2014 pursuant to a travel consent signed by the Respondent 
Father  
 

Mar 17,  2014 Respondent Father revokes his consent to the children staying in Ontario and 
requests their return. Respondent Mother refuses to return with children 
 

Jun 26. 2014 Respondent Father commences Convention Application at the Superior Court 
of Justice  
 

Aug. 8, 2014 Case Conference in Convention Application held at the Superior Court of 
Justice  
 

Aug. 15, 2014 Automatic expiry of travel consent provided by Respondent Father  
 

Sep. 2014 Respondent Mother brings 14B motion to transfer Convention Application 
from Superior Court of Justice in St. Catharines to Superior Court of Justice 
in Toronto 
 

Sept. 15, 2014 Order of Justice Tucker transferring Convention Application from St. 
Catharines to Toronto 
 

Nov. 13, 2014 Justice Morawetz writes the parties and advises that the matter was 
improperly transferred to Toronto, and will have to be transferred back to St. 
Catharines 
 

Jan. 28, 2015 Order of Justice Turnbull transferring Convention Application back from 
Toronto to the St. Catharines Superior Court of Justice  
 

Mar. 2, 2015 Respondent Mother brings motion to request involvement of OCL 
 

Mar. 9, 2015 Convention Application heard by Justice MacPherson  
 

Apr. 14, 2015 
 

Justice Erb-Klunemann confirms that there are no valid German court orders 
dealing with habitual residence  
 

Apr. 21, 2015 Parties attend to make additional submissions regarding Respondent 
Mother’s request for involvement of the OCL 
 

Apr. 21, 2015 Order of Justice MacPherson requesting the involvement of the OCL 
 

Aug. 24, 2015 Hearing of Convention Application resumes before Justice MacPherson  
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Aug. 27, 2015 Order of Justice MacPherson ordering the return of the children to their 

habitual residence in Germany  
 

Nov. 30, 2015 Respondent Mother’s appeal of the Order of Justice MacPherson heard by 
the Divisional Court  
 

Jan. 5, 2016 Order of the Divisional Court setting aside the return Order of Justice 
MacPherson  
 

May 20, 2016 Court of Appeal grants Respondent Father leave to appeal the decision of the 
Divisional Court  
 

Aug. 31, 2016 Hearing of appeal by the Court of Appeal  
 

Sep. 13, 2016 Order of Court of Appeal setting aside Order of Divisional Court and 
restoring decision of Justice MacPherson  
 

Oct. 16, 2016 Child and Respondent Mother return to Germany 
 

Dec. 16, 2016 German courts awards custody of the children to Respondent Mother  
 

Apr. 4, 2017 Children return to Canada with Respondent Mother 
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