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PART I - OITERVIMW AND STATEMENT OF FACTS 

OVertie3V 

1. On September 13, 2016, the Court of Appeal for Ontario allowed the appeal of the father, Ja:Z.4 

PCB LIA in connection with his Application under the Hague Convention on the Civil 

Aspects of International Child Abduction ("the C'onvention").1  The two children, R-77JC7M 

Ft:=Bcc: ("Bris7), born September 1, 2002 (age 14), and NIT-j. CE-1-17.)11111:)._ 

("Mcj"), born December 17, 2005 (age 10), were ordered to return to Germany by October 

15, 2016. 

2. On behalf of the children, the Office of the Children's Lawyer ("OCL") seeks leave to appeal 

the judgment to the Supreme Court of Canada. 

3. By Order dated April 21, 2015, the Honourable Madam Justice WI, MacPherson of the 

Ontario Superior Court of Justice ("the Application judge") requested the involvement of the 

Children's Lawyer to provide services to the children. 2  The OCL agreed to provide legal 

representation to the children pursuant to s. 89(3.1) of the Courts ofJustice Act.3  

4. The children are Canadian citizens and resided with their mother, CP-77:7771-R113,..q.::::Th in 

Canada from April 19, 2013 until October 15, 2016, a period of almost three-and--a-half years. 

5. The children came to Canada with the express consent of their father who agreed that they 

could remain here until at least August 15, 2014, for the purpose of attending school. 

6. Prior to the expiry of the consent, the father sought the return of the children to Germany and 

commenced an Application under the Convention in Ontario on June 26, 2014. 

7. The Application lay dormant for almost ten months as the father unsuccessfully pursued 

various remedies related to the custody and removal of the children in the German courts. 

8. By the time of the expiry of the father's consent, the children had been living in St. Catharines, 

Ontario for 16 months. At the time the father actively resumed pursuit ofhis Vague 

1 25 October 1980, Can TS 1983 No 35 
2  Order of the Honourable Justice MacPherson, dated April 21, 2015, Tab 3C 
3  R.S.O. 1990, c. C.43 



Application, they had been here almost two years. They had lived here for almost three-and-a-

half years as of October 15, 2016, such that their forced return at that point had the effect of 

taking them out of the family and social environment in which their lives had developed. 

9. This case raises important issues of public importance relating to: a) the proper interpretation 

of "habitual residence" as that term is used in the Convention in light of conflicting national 

and international jurisprudence; b) the proper interpretation of the Convention in light of 

Canada's obligations under the Convention on the Rights of the Child (the "CRC")4; c) the 

interpretation of the Convention in a manner that is consistent with the children's section 7 and 

6(1) Charter rights; and d) the admission of further evidence in cases under the Convention in 

light of the above considerations. 

Facts 

10. By Order dated April 21, 2015, the Application judge requested the involvement of the OCL.5  

The Order provides that the matter be referred to the Children's Lawyer to provide such 

services, under s. 89(3.1) and s. 112 of the Courts of Justice Act, as she deems appropriate for 

the minor children. Further, if the Children's Lawyer determines to provide legal 

representation under s. 89(3.1) of the Courts ofJustice Act, the Order states that the Children's 

Lawyer shall have full power to act for the children as though they were parties to the 

proceedings, including, inter alia, the right to call evidence and make submissions to the Court 

and to take such appeal proceedings as deemed appropriate.6  

11. In this case, the OCL accepted the referral and agreed to provide legal representation to the 

children, with the assistance of a clinician. 

12. It its Reasons for Judgment, the Court of Appeal for Ontario confirms that the OCL became 

involved at the Court's request to "determine the children's wishes and to represent their 

interests".7  

28 May 1990, 1577 UNTS 3, Can TS 1992 No 3 
s The Court utilized the standard form Order available for this purpose under Ontario's Court Forms, which may be 
found at hrtp://ontarlocourtfonns.on.ca/en/office-of-the-childrens-lawyer-forms!.  
6  Ontario's Family Law Rules, 0. Reg. 114/99, also provide that in a case involving a child who is not a party, the 
court may authorize a lawyer to represent the child, and then the child has the rights of a party, unless the court orders 
otherwise (r. 4(7)). 
' Reasons for Judgment of the Court of Appeal for Ontario, dated September 13, 2016 ("Court of Appeal"), at para. 
14, Tab 31 
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13. The parties were married. in Ontario in 2000 and are both Canadian citizens. They moved to 

Germany in 2001. Although both children were born in Germany, they are Canadian citizens.' 

14. The mother and children lost their permanent residence status in Germany when they moved to 

Canada in April 2013. It remains unclear whether the mother may re-acquire resident status.9  

15. The children had previously lived with their mother in Canada for a period of time in 2006 and 

again for three months from October 2010 to January 2011, with the father's consenti°  

16. On March 25, 2013, the father executed a Consent permitting the children to travel to Canada 

with the mother from July 5, 2013 to August 15, 2014. On April 2, 2013, the father also executed 

a notarized letter wherein he agreed to "temporarily transfer physical custody" of the children 

to the mother until August 15, 2014. The letter contemplated the possibility of an extension but 

did not provide for the possibility of revocation." 

17. 13oth parties agreed that the children were having difficulties with school in Germany and 

wanted to see if they would fare better in the Canadian school system.12  The Application judge 

confirmed that the purpose of the children corning to Canada was "to see if the children's 

academic performance might improve under the Ontario educational system".13  

18. The children travelled to Canada on April 19, 2013 and began school on April 23, 2013 in St. 

Catharines, Ontario. 'They continued to attend school and reside there until their recent departure 

from Canada." 

19. On March 17, 2014, the father advised the mother that he was revoking his consent to the 

children's stay in Canada, prior to the prescribed expiry of the consent. He commenced an 

Application pursuant to the Convention in Ontario on June 26, 2014.'5  

Reasons for Decision of Justice W.f.: MacPherson, dated August 27, 2015 ("MacPherson J."), at paras. 6-9, Tab 3D 
'MacPherson J., at paras. 21 and 113-114, Tab 3D; Affidavit of Gillian Sheldrick ("Sheldrick Affidavit'), sworn 
August 6, 2015, at paras. 110-113, Tab 5 
10 MacPherson J., at para_ 11, Tab 3D 

MacPherson J., at paras. 11, 20 and 72, Tab 3D; Reasons for Judgment of the Divisional Court, dated January 5, 
2016 ("Divisional Court"), at para. 24, lab 33 P  
12  Affidavit  ofJC,7)P18133/8, sworn June 12, 2014 ("13i2D Affidavit"), at paras. 28-31, Tab 6; Affidavit of 

ft(i.113L-ZA, sworn March 2, 2015 ("BIOS Affidavit"), at pans. 75-76, Tab 7; Sheldrick Affidavit, at 
para. 29, Tab 5 C R f3 
"3  MacPherson J., at paras. 19-20 and 71-72, Tab 3D 
14  MacPherson L, at para. 16, Tab 3D 
" MacPherson J., at pares. 25-26, Tab 3D 
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20. On March 11, 2014, the father initiated custody proceedings in the District Court in Germany. 

In June 2014, the father also applied to the Regional Court in Germany for a certificate of 

wrongful removal pursuant to Article 15 of the Convention.16  There was a 10-month delay in 

moving the Hague Application forward as the father unsuccessfully pursued relief in the German 

courts, conduct which the Court of Appeal characterized as bordering on "forum shopping"." 

There were various rulings and opinions to the effect that the children's habitual residence was 

no longer Germany, and that the children had neither been wrongfully removed nor retained in 

Canada. As a result, the father withdrew the German proceedings and returned his focus to his 

Hague Application in Ontario. By that time the children had been living, socializing and 

attending school in Ontario for almost two years.I8  

The Children 

21. In the two-and-half-years leading to the final hearing of the Hague Application, the children 

continued to reside with their mother and maternal grandmother in St. Catharines, became 

involved in extra-curricular activities, attended public school and acquired an Ontario 

paediatrician.' 

22. The Application judge found that the children had "obtained new friends and become integrated 

into their community." This was deemed a significant factor by the Divisional Court in 

determining that the children's habitual residence had changed from Germany to Ontario during 

the period that the children were here with the consent of both parents.' 

23. There is evidence that the children lost their facility in the German language.' B(indicated 

that he no longer had friends in Germany but had friends and felt accepted here. According to 

Ma, she had many friends in Canada but her friends in Germany had moved on to different 

schools. 22  

24. 31 ,   s previous teacher, AC) IVIC:717) (2014-15), stated that B was a 'IT student. He had 

16  MacPherson J., at paras. 35 and 40, Tab 3D 
/7  Court of Appeal, at paras. 10-11 and 62, Tab 31 

MacPherson .1., at paras. 3145 and 47, Tab 3D, Court of Appeal, at para. 11, Tab 31 
19  Sheldrick Affidavit, at paras. 50-89, 90-93 and 94-99, Tab 5 
20  IvlacPherson J., at para. 70, Tab 3D; Divisional Court, at para. 40, Tab 3G 
21  • Affidavit, at para. 75, rab 7; Sheldrick Affidavit, at paras. 52 and 59, Tab 5 
22  MacPherson J., at para. 70, Tab 3D; Sheldrick Affidavit, at paras. 64, 65, 74, 83 and 89, Tab 5 
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a core group of friends. He participated in a leadership camp through the Ministry of Education 

which his teacher stated was good for his social skills.23  MC) s previous teacher, A.7—\,13c7 

(2014-15), stated that MC). was not a strong student academically and had an individual. 

education plan. M.7) received academic support, mostly for her writing. Her reading improved. 

She was described as fitting in well, maintaining strong friendships with a few close friends and 

being well-liked by her peers.24 

25. ML:.1 was in Grade 6 at Harriet Tubman Public School before she returned to Germany on 

October 15, 2016. She had been a student in the German school system for only 8 months when 

she came to Canada in April 2013. She was in her Fourth academic year in Ontario prior to their 

departure.25  BC:=7) had just started in a specialized arts program at a high school he had 

specifically chosen For this reason. 

26. BA41> has a diagnosis of atypical autism and there was evidence that routine is important to him. 

Dr. Jorin Lukings, the children's paediatrician, observed that BC-1., was well-adjusted and had 

a good attachment to his mother. He noted that a change in routine can be difficult for children 

with autism and a move to Germany may be upsetting for B; Dr. Dr. Lukings indicated that 

Mnsuffered from "tummy aches and was a worrier." 26  

27. Contact between the children and their father occurred via weekly Skypeltelephone calls while 

they were in Canada. The father attended in Canada to visit with the children only twice since 

April 2013: in November 2013, for approximately 10 days, and in March 2015, again for 10 

days, He had been expected to come to Canada in May 2014 but did not do so.27  

The Children's Perspective 

28. James Stengel, the OCL panel lawyer assigned to represent the children, and Gillian Sheldrick, 

the clinician assigned to assist him, interviewed the children, individually and privately, on three 

occasions leading up to the hearing of the Hague Application in August 2015.28  

Sheldrick Affidavit, at paras. 39-40 and 92, Tab 5.  
24  Sheldrick Affidavit, at paras. 42 and 91, Tab 5; 5 Affidavit, at paras. 75-78, Tab 7 
25 ffidavit, at para. 76, Tab 7; T,--_1--.3Affidavit, at para. 10, Tab 6 
26  Shcldrick Affidavit at paras. 39, 96-99, Tab fit',  
27  MacPherson 1, at para. 22, Tab 3D 
za Sheldrick Affidavit, at paras. 3 and 23, Tab 5 
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29. Both children had positive things to say about each parent. However, Bc,E) also indicated that 

his father "gets angry and has a bad temper." He said that when his father tries to help him 

with his homework and tries to explain things, he gets irritated and yells at him. Mt.-  ) also 

indicated that her dad gets frustrated when working with her and 1311-2 on their homework.29  

30. Over the course of their various meetings with the OCL, the children individually and 

consistently indicated that they did not want to return to Germany. Their views are strongly 

held." 

31. May indicated that Canada feels like "home" and consistently expressed concern about 

separating from friends and having to make new friends in Germany. She also worried about 

attending school there as she felt that her German was poor. BE talked about having no friends 

in Germany and having friends in Canada whom he did not want to leave. He also expressed 

concern about "losing his German language" and felt he was doing better in Canada than in 

Germany. Both children consistently expressed that they would miss their friends, family, 

school and activities here.31  The children's concerns are age-appropriate and consistent with 

their level of maturity.' 

PART - ISSUES 

32. The Applicant submits that the decision of the Court of Appeal raises the following serious 

issues of law and issues of mixed fact and law of public importance that warrant consideration 

by the Supreme Court of Canada: 

a) the interpretation of "habitual residence" as that term is used in the Convention in light 
of divergent approaches which have emerged in the case law from various jurisdictions 
in recent years. This includes the question of whether habitual residence should focus 
exclusively on the child, with regard paid to the intentions of the child's care-givers; or 
primarily on the intentions of the care-givers; 

h) the interpretation of the Convention in light of Canada's obligations under the CRC; in 
particular, the requirement under the CRC that the best interests of the child be a 
primary consideration in all actions concerning children, including those undertaken by 
courts of law (Article 3), and that the views of the child be given due weight in 
accordance with the age and maturity of the child in all matters affecting them (Article 
12); 

MacPherson J., at paras. 52, 53 and 97, Tab 3D; Sheldrick Affidavit, at paras. 66, 72, 78-80 and 8687, Tab 5 
MacPherson J., at paras. 56 and 101, Tab 3D; Sheldrick Affidavit, at paras. 52, 55, 59, 64, 74-75, 83 and 89, Tab 5 

31  MacPherson J., at paras. 70, 101, 104, 105, Tab 3D; Sheldrick Affidavit, at paras. 52, 55, 59, 64, 83 and 89, Tab 5 
"-MacPherson J., at para. 55, Tab 3D 
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c) the interpretation of the Convention in a manner that is consistent with the Charter; in 
particular, the child's section 7 right to security of the person given the profound 
impact an order of return. may have on the affected child; and the right of a child who is 
a citizen of Canada to remain in Canada under section 6(1); and 

d) the admission of further evidence in cases under the Convention in light of the above 
considerations. This last issue is addressed in the OCL's motion for further evidence, 
filed concurrently in support of this Leave Application. 

PART III — ARGUMENT 

i) The Children's Habitual Residence - Under the Convention 

33. The issue of whether "habitual residence" includes consideration of the children's 

acclimatization into their new environment, and their perspective on this issue, is a serious 

question of public importance raised squarely by the Court of Appeal's failure to place any 

weight on the finding of the Application judge that the children had "become integrated into 

their community".33  In contrast, the Divisional Court relied on this finding to support a 

conclusion that there had been a change in the children's habitual residence from Germany to 

Ontario during the period that the children were in Canada with the consent of both parents.34  

34. The Application judge held that the children's integration into their new community was 

"simply not relevant to the initial step of determining habitual residence".35  Despite 

recognizing "a line of authority that supports the consideration of the child's acclimatization in 

determining habitual residence in some circumstances,"36  the Court of Appeal failed to 

33  MacPherson 3., at para. 70, Tab 3D 
34 Divisional Court, paras. 39.40, Tab 3G 
" MacPherson J., para. 70, Tab 3D 
36  One case in this line of authority is the decision of the UK Supreme Court in mn the matter of L.C. (Children), 2014 

UKSC 1, at pains. 37, 60 and 62, which recognizes the need to take into account the child's state of mind in 
determining habitual residence, particularly in the case of older children. In a separate opinion, Lady Hale wrote: 

It is better to think in terms of the reasons why a person is in a particular place and his or her perception of 
the situation while there - their state of mind. All of these factors feed into the essential question, which is 
whether the child has achieved a sufficient degree of integration into a social and family environment in the 
country in question for his or her residence there to be termed "habitual"... 
[621 Clearly, therefore, this is a child-centred approach. It is the child's habitual residence which is in question_ 
It is the child's integration which is under consideration. Each child is an individual with his own experiences 
arid his own perceptions. These are not necessarily determined by the decisions of his parents. 

See also: O'Brien v. O'Brien, [2008] O.J. No. 3977(ONSC), at puns. 33 and 35-38; C.C. v. K.C., [2009] O.J. No. 
4318 (SCJ.), at pass. 122-123 and 127; Simpson-Campbell v. Stark-Campbell, 2013 ONSC 1328, at paras. 21; Wirta 
v. Wirta, 2016 ONSC 3835, at para. 48; Hage v. Bryntwick, 2014 ONSC 4104 (SCJ), at paras. 54 and 57-58; Csoke v. 
Fustos, 2013 ONSC 2417, at paras. 254, 260 and 279; Habib v. Anzin, 2014 ONSC 5530, at paras. 24 and 42; Rey v. 
Gotta, 2013 BCCA 369, at paras. 23 and 32-33; S.M.B. v. A.J.M., 2016 BCSC 811, at paras. 42-43; A.E.S. v. A.M W., 
2012 ABQB 753, at para. 72; Robert v. Tesson (2007), 507 F.3d 981, (US COA, 6th Cir.), at para. 26; Friedrich v. 
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reconcile the Application judge's findings and the divergent lines of authority. The Court 

instead focused on a separate issue, namely, the effect of a child's "settling in" under Article 

12 of the Convention, which may operate as an exception to return when a Hague application 

is brought more than 12 months after the wrongful removal or retention. 37  

35. With respect, this is a distinct inquiry, which presupposes that the child is habitually resident 

in the country of the left-behind parent and that the removal or retention is in breach of that 

parent's custodial rights. It bypasses the initial determination of the child's habitual residence, 

the sole connecting factor for the operation of the Convention, and the impact of a child's 

integration into his or her new community on that determination. 

36. INCADAT, the International Child Abduction Database established by the Hague Conference 

on Private International Law "to promote mutual understanding, consistent interpretation and 

thereby the effective operation of the 1980 Convention" identifies significant conflict in 

international jurisprudence on the issue of habitual residence: 

The interpretation of the central concept of habitual residence (Preamble, Art. 3, 
Art. 4) has proved increasingly problematic in recent years with divergent 
interpretations emerging in different jurisdictions. There is a lack of uniformity as 
to whether in determining habitual residence the emphasis should be exclusively 
on the child, with regard paid to the intentions of the child's care givers, or 
primarily on the intentions of the care givers.34  

37. All Canadian provinces and territories have adopted legislation implementing the Convention. 

Currently, the determination of habitual residence varies both between and within Canadian 

jurisdictions. Some cases focus on shared parental intention while others focus on the child's 

perspective and objective factors relating to where the child's life is centered; still others 

employ some combination of both factors. 

38. The case law in Ontario reflects this lack of consistency,39  whereas in Quebec, a child-centered 

approach has been adopted. In D. MD v. Ell., the Quebec Court of Appeal held that "the 

Friedrich (1993), 983 F. 2d 1396, 125 ALR Fed 703, 61 USLW 2456 (US COA, 6'h Cir.), at para. MA; Karkkainen v. 
Kovalchulc, (2006) 445 F. 3d 280 (US COA, 3'd  Cir.), at paras. 21-24, 28 and 36-38; Gitter v. Gitter, (2005) 396 F.3d 
124, (US COA, 284  Cir.), pares. 17-19 and 21; Slagenweit v Slagenweit, (1993) 841 F. Supp. 264 (U.S.D.C), para. 19 

Court of Appeal, at paras. 55-57, Tab 31 
38  http://wvvw.incadal.cont/index.cfin?act  aralysis.sbow (`Aims & Scope of the Convention'-'Habitual Residence') 
39  Ontario: Korutowska-Woolf v. Wooff, [2004] 0.1. No. 3256 (C.A.), at para. 8; Ellis v. Wentell-Ellis, 2010 ONCA 
347, at paras. 27-33; Csoke v. Fustos, 2013 ONSC 2417, at paras. 254, 260 and 279; Habib v. Amin, 2014 ONSC 
5530, at pares. 24 and 42; O'Brien v. O'Brien, [200810.1. No. 3977(ONSC), at pares. 33 and 35-38; CC. v. KC., 
[2009] 0.J. No. 4318 (SCI.), at pares. 122-123 and 127; Simpson-Campbell v. Stark-Campbell, 2013 ONSC 1328, at 
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place of habitual residence of a child will be determined by focuSing on the reality of the child, 

not that of the parents" and that "there is no minimum period necessary in order to establish 

the acquisition of a new habitual residence."4°  In British Columbia, the jurisprudence reflects 

a primary focus on parental intention but with some decisions considering objective factors 

related to the child's presence as well.'" Alberta case law is inconclusive, with reference made 

to habitual residence as the place where the child's life is centred, but with shared parental 

intention still being a significant focus.42  Similarly, in the Maritimes, there is case law which 

focuses on factors relating to the child's "usual" home but which also places weight on the 

intentions of the parents in determining habitual residence, particularly for young children.43  

39. A case arising under the Convention has not been considered by the Supreme Court in 20 years 

and the focus of the Thomson v. Thomson and V W v. D.S. decisions44  was not the proper 

interpretation of "habitual residence." Given the divergent interpretations which have emerged 

from different jurisdictions both nationally and internationally, including the conflicting appeal 

decisions in this case, this is an issue which calls out for clarification from the Court.45  

ii) Habitual Residence in Provincial / Territorial Family Law Statutes 

40. A further serious issue of public importance is the lack of consistency regarding whether 

provincial/territorial legislative definitions of habitual residence should be considered in 

Hague matters. 

41. A number of Ontario courts have had regard to s. 22(2) of the Children's Lcnv Reform Act 

("CLRA")46  in interpreting the term "habitual residence".47  In contrast, the British Columbia 

paras. 17-21; Wirta v. Wirta, 2016 ONSC 3835, at paras. 42-43; Hage v. Bryntwick, 2014 ONSC 4104 (SCJ), at paras. 
54 and 57-58; Maharg v. Maharaj, 2011 ONSC 525, at paras. 17-18 
4°  Quebec: D.M.D v. E.H., [2000] Q.J. No. 2967 (QCCA), at paras. 26-30, Tab 24; Droit de la famille - 131863, 2013 
QCCA 1196, at paras. 16-21 
41  British Columbia: Chan v. Chow, 2001 BCCA 276, at pants. 32-35 and 39-42; Rey v. Getta, 2013 BCCA 369, at 
paras. 21-23 and 32-33; S.MB. v. A..1.M, 2016 BCSC 81.1, at paras. 42-43; and Fasiang v. Fastangova, 2008 BCSC 
1339, at paras. 55-75, 84 and 88-89 
42  Alberta: A.E.S. v. AM W , 2012 ABQB 753, at para. 72; Praia v. Praia, 2003 ABQB 576, at para. 21 
43  The Maritimes: C.(3.) v. H. (L. 2010 NBQB 229, at paras. 22-27 and 32; Monteiro v. Locke, 2014 
Carswc11Nfld 241, at pares. 13-22 
44  Thomson v. Thomson, [1994] 3 S.C.R. 551; V. W v. D.S., [1996] S.C.J. No. 53 
45  Affidavit of Donna Martinson, sworn November 7, 2016 ("Martinson Affidavit"), at pares. 7-10, 14-15 and 22, Tab 
2; INCA DAT print-out, Tab 2C 
46  Children's Law Reform Act, R.S.O. 1990, c. C. 12, s. 22(2) 
47  Korutowska-Wooff v. Wooff, [2004] O.J. No. 3256 (C.A.), at para. 8; MedJmrst and Markle, [1995] O.J. No. 3085 
(Ont Ct-Gen Div), at pp. 7-8; Bielcnvski v. Lozinska, [1997] O.J. No. 3214 (OCJ), aft'd [1998] O.J. No. 22 (OM Div 
Ct), at para. 12 
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British Columbia Court of Appeal has rejected the application of the definition of "habitually 

resident" found in ss. 44(2) and (3) of the Family Relations Act48  in the context of a Hague 

proceeding but noted that there was conflicting authority on the question in the courts below.49  

42. In this case, the Divisional Court makes reference to s. 22(2)(b) of the CLRA which provides 

that a child is habitually resident in the place where he or she resided, "with one parent under a 

separation agreement or with the consent, implied consent or acquiescence of the other" and 

notes that since the children were residing in Ontario with their mother with the consent of 

their father, their habitual residence could have changed to Ontario.5°  

43. The Divisional Court suggests that this is consistent with the Ontario Court of Appeal's 

consideration of habitual residence in the Hague context, citing the leading case of 

Korutowska-Wooff v. Wooff,51  which states that habitual residence includes a place where a 

person resides for an appreciable period of time with a settled intention to stay either 

permanently or temporarily for a particular purpose (emphasis added). 

44. The Court of Appeal expressly rejects this interpretation, although it does not clearly state that 

a consideration of s. 22(2)(b) is inappropriate. Rather, the Court suggests that "There is an 

implication of permanency that needs to be read into the definition of s. 22(2)."52  

45. By imputing the concept of "permanency" into s. 22(2)(b) in the absence of specific statutory 

language to this effect, and into the interpretation of habitual residence under the Convention, 

the Court of Appeal has departed from established case law,53  including its own jurisprudence, 

and has left the state of the law in confusion. 

46. Also, in limiting the possibility of a change in habitual residence to a lengthy stay in the new 

jurisdiction with the consent of both parents,54  the Court of Appeal failed to consider an 

48  Family Relations Act, R.S.B.C. 1996, c. 128, s. 44(2) and (3) 
49  Chan v. Chow, 2001 BCCA 276, at paras. 39-42 
5°  Divisional Court, paras. 35-36, Tab 3G 
51  Korutowska-Wooff v. Wooff, [2004] O.J. No. 3256 (C.A.), at para. 8 
52  Court of Appeal, at para. 46, Tab 31 
53  Korutowska-Wooff v. Wooff, 2004 CarswellOnt 3203 (CA), at para. 10; C.C. v. KC., [2009] O.J. No. 4318 (SCJ), at 
para. 120; D.M.D v. ER, [2000] Q.J. No. 2947 (QCCA), at paras. 26-30; Rey v. Getta, 2013 BCCA 369, at para.32; 
IVirta v. lVirta, 2016 ONSC 3835, at para. 48; Sheidaei-Gandovani v. Malcramati, 2016 ONCJ 326, at para. 23; 
Sanders v. Aerts, 2014 ONCJ 20, at para. 25 
" Court of Appeal, at pm 49, Tab 31, where the Court concedes "the possibility that there may be cases where a 
consensual time-limited stay is so long that it becomes time-limited in name only and the child's habitual residence 
has changed" 
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approach which focuses on the reality of the child in determining whether there has been a 

change in habitual residence, where the length of the stay may or may not be relevant." 

47. Even if it is accepted that the passage of time is a determining factor,56  the Court failed to 

apply this analysis to the facts of this case, despite the fact that the children had been here for 

approximately 16 months with the consent of both parents, and despite the uncontroverted 

findings of the Application judge relating to the length of time that the children had attended 

school here and the fact that they had obtained new friends and "become integrated into their 

community"' 57 

48. The Court of Appeal committed a serious error of mixed fact and law in failing to consider 

how these findings impacted on the issue of habitual residence and in not setting aside the 

Application judge's determination that they were "simply not relevant" to the issue of habitual 

residence.' This failure impacts not only on the children in this case but on the interests of 

all similarly-situated children who are the subjects of proceedings under the Convention and 

who have formed significant ties to their new communities, separate and apart from the 

intentions of their parents. 

Interpretation of the Convention in a Manner Consistent with the Convention on the Rights of 
the Child 

49. It is submitted that this appeal also raises serious questions regarding the interpretation of the 

Convention in a manner consistent with Canada's obligations under the CRC; in particular, the 

requirement under the CRC that the best interests of the child be a primary consideration in all 

ss R. Schuz, The Hague Child Abduction Convention: A Critical Analysis (Hart Publishing 2013) ("Schuz book"), at 
pp. 196 and 199, Tab 2D. See also the decision of the Sixth Circuit U.S Court of Appeals in Robert v. Tesson, (2007), 
507 F.3d 981, (US COA, 6th Cir.), at paras. 22 and 26,which endorses a child-centred approach to the determination 
of habitual residence: 

This general principle is best given effect by a holding which honors the child's perception 
of where home is, rather than one which subordinates the child's experience to their parents' 
subjective desires. 

36  The passage of time may be relevant to the issue of forum conveniens. An underlying premise of the Convention is 
that the court in the jurisdiction where the child is habitually resident is best-placed to make custody determinations 
because the preponderance of evidence relevant to the child's best interests will he there. The longer a child is away 
from the original jurisdiction of habitual residence, the more difficult the fulfilment of this aim becomes. See Jackson 
v. Graciyk, [2006] OJ No 5546 (SO), at paras. 37, 41 and 77, aff'd (2007), 86 O.R. (3d) 183 (CA); X v. Latvia, 
(2014) 59 EMIR 3 (European Court of Human Riahts), at FN 79; R. Sehuz, "Habitual Residence of Children under 
the Hague Abduction Convention' Theory and Practice", at p. 2, Child and Family Law Quarterly Vol. 13, No. 1, 
2001, p. 21 
17  MacPherson J., at para. 70, Tab 3D 
'a  MacPherson J., at para. 70, Tab 3D 
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actions concerning children, including those undertaken by courts of law, and that the views of 

the child be given "due weight" in accordance with the age and maturity of the child in all 

matters affecting them.59  

50. Canada is a signatory and ratifying party to the CRC and the values reflected in international 

human rights law, including the CRC, have been held to assist in informing the contextual 

approach to statutory interpretation. 60  As such, the Court of Appeal should have had regard 

to the CRC as a means of interpreting the CLRA, and the Convention which is incorporated 

therein by reference. The Court of Appeal made no reference to the CRC despite the fact that 

its application to the Convention was specifically raised on behalf of the children. 

51. The primacy of the child's interests is recognized as a fundamental objective of the Convention 

as set out in the preamble: "...the interests of children are of paramount importance in matters 

relating to their custody." Article 3 of the CRC states that the best interests of the child "shall 

be a primary consideration" in "all actions concerning children". Courts have struggled to 

achieve an appropriate balance between furthering the interests of children in general and 

protecting the interests of individual children who are the subjects of Hague proceedings. 

Indeed, this struggle is reflected in the Court of Appeal decision in this matter, wherein the Court 

recognized that a return to Germany was "likely to be difficult" given that the children had been 

in Canada for more than three years, but noted that "although this case involves the interests and 

needs of these two young children, it raises legal issues that transcend their interests and that 

affect the interests of countless other children and their parents ."61  

52. To give meaning to the overarching objectives of the Convention, as well as Canada's 

obligations under the CRC, it is submitted that the evidence related to determinations with 

respect to children should be assessed from the children's perspective, rather than that of the 

parents.62  This includes the need to receive updating evidence regarding the children's evolving 

perspectives, needs and views over time, particularly when the goal of prompt return is not 

effected. The issue of further evidence is addressed in greater detail in the concurrent motion in 

support of this Application. The need to consider the evidence from a child-focused perspective 

59  Articles 3 and 12 
6°  R v. Hape, [2007] SCJ No 26 (SCC), at para. 53; A.M.R.I. v. K E.R., 2011 ONCA 417, at para. 82 
6' Court of Appeal, at paras. 82 and 83, Tab 31 
67  Martinson Affidavit, at paras. 5, 6, 8-13 and 16-21, Tab 2; Schuz book, at p. 439, Tab 2H 



and the benefit of receiving updating information about children's circumstances has been a 

long-recognized principle in family laW cases.63  Even though a court in a Hague matter is not 

determining the incidents of custody, it is submitted that this standard should have no less 

significance in proceedings under the Convention, given the profound impact of a return order 

on the affected child, the overarching aims of the Convention and Canada's obligations under 

both the CRC and the Charter. 

53. The ability to consider the "general welfare" of individual children within the context of the 

other considerations relevant to the determination of an application under the Convention has 

found support in jurisprudence outside of Canada: 

But I must bear in mind that though the mother has been, as I find, very grievously 
at fault, the children have not. I am entitled to take into account not only their 
reasonable objections, as stated to Mr Mellor, but also their general welfare. I am 
wholly unable to find that the welfare of the children would in the unusual 
circumstances of the case, where they have indeed become well and firmly 
established in England during the last two and three-quarter years since April 
1995, be advanced by a return to Ireland 6'' 

54. In the Canadian context, the Court of Appeal for Ontario has provided guidance on how a child's 

particular needs and circumstances are to be assessed in the context of a Hague Application. In 

Pollastro v. Pollastro, Justice Abella, as she then was, considered the majority decision of this 

Court in Thomson v. Thomson on this issue and held: 

In my view, what is meant by La Forest Ts comments is that the decision whether 
to return a child pursuant to art. 12 should not be based on who should have 
custody. That explains why the ''best interests" test is not applied at this stage... 
La Forest J. does not, however, state that the interests of the particular child before 
the court are irrelevant for all purposes under the Hague Convention, including art. 
13(b). Indeed, it is difficult to see how the assessment required under art. 13(b) of 
risk, or harm, or of whether a situation is intolerable, can be made without reference 
to the interests and circumstances of the particular child involved in the 
proceedings .° 

55. It is submitted that this analysis is equally applicable to the preliminary determination of a 

child's habitual residence. It is not a question of determining which parent should have custody; 

rather, the interests and circumstances of the particular child before the court must be examined 

" Catholic Children's Aid Society of Metropolitan Toronto v. CM, [1994] SCJ 37(SCC), at paras. 20, 22-23 and 44; 
Cordon v. Goertz, [1996] S.C.J. No. 52, at paras. 44-46, 49; Winnipeg Child and Family Services v. K.L.1V, [2000] 
S.C.J. No. 48, at para. 80 
66  Re B (abduction: views of children), [1998] 3 FCR. 260, at p. 269. See also A.F. v. MB.-F., [2008] EWHC 272 
(Fam.), at para. 52 
65  Pollastro v. Pollastro, [1999] O.J. No. 911, (C.A.), at pp. 11-12 
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to assist in the inquiry regarding the child's habitual residence so that the threshold issue of the 

applicability of the Convention may be properly determined. 

56. In this context, it must be recognized that the longer a child spends in the requested State, the 

more difficult a potential return becomes. An overly narrow consideration of the individual 

child's interests to promote the policy of return may lead to inappropriate outcomes. In certain 

situations, as the Convention itself contemplates, the interests of the child may not justify an 

order of return.66  This view was espoused by the U.S, Supreme Court in Lozano v. Alvarez: 

The child's interest in choosing to remain, Art. 13, or in avoiding physical or psychological harm, 
Art. 13(b), may overcome the return remedy. The same is true of the child's interest in settlement. 
See supra, at 2; see also In re m, [2008] 1 A.C. 1288, 1310 (Eng. 2007) (opinion of Baronness Hale 
of Richmond) ("These children should not be made to suffer for the sake of general deterrence of the 
evil of child abduction world wide"),67  

57. In this case, the Court of Appeal failed to review the issue of habitual residence from the 

perspective of the interests and circumstances of the children, contrary to both the aims of the 

Convention and Canada's obligations under the CRC. 

58. A proper consideration of a child's best interests under Article 3 of the CRC encompasses his or 

her broad participatory rights under Article 12. These two guiding principles of the CRC are 

inextricably intertwined.68  Article 12 of the CRC provides that a child capable of forming views 

must have the right to express those views in all matters affecting the child and that the views 

must be given "due weight" in accordance with the age and maturity of the child.69  The right to 

participate includes the right to be heard in any judicial proceeding affecting the child either 

directly, or through a representative. 'This necessitates adequate mechanisms for ensuring 

meaningful participation, including access to an appeals procedure. Given the distinct and 

significant impact of a return order on the child, the need for legal representation in Hague 

proceedings is particularly acute.70  

'6  V. W. v. D.S., [1996] S.C.J. No. 53 (SCC), at para. 77; Lozano v. Alvarez, 134 S. Ct. 1224 (2014), 572 U.S. _(2014) 
(USSC), at p. 14; Re B (abduction: views of children), [1998] 3 FCR 260, at p. 269; Re M (Abduction: Zimbabwe), 
1-20071 UNTIL 55, at paras. 44 and 47; A.F. v. Al B.-F , [20081 EWIIC 272 (Fain.), at para. 52 

Lozano v. Alvarez, 134 S. Ct. 1 224 (2014), 572 U.S._(2014) (USSC), at p. 14 
Martinson Affidavit, at paras. 5, 6, 8 and 16-20, Tab 2; and Tab 2B 
S. 64(1) of the Children's Lcnv Reform Act, R.S.O. 1990, c. C. 12, into which the Convention is incorporated, also 

speaks to the requirement to take into consideration the views and preferences of the child to the extent that the child 
is able to express them. 
70  A.M/U. v K.E. R., 2011 ONCA 417, at paras. 120; Martinson Affidavit, at para. 21, Tab 2; Martinson, Donna, 
"Children's Legal Rights to he Heard in Cross-Border Parental Child A bduction Cases" (2014), at pp. 3, 5 and 24-
25, Tab 23; and "Schuz book", at p. 438, Tab 2H 
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59. There was evidence and submissions at all stages of the proceedings of the children's views and 

objections to a return to Germany. The Application judge, however, gave minimal weight to the 

children's objections despite finding that "each of the children has reached an age and degree of 

maturity at which it is appropriate to take their views into account" and that "each of the children 

have consistently expressed their objection to returning to Gerrnany."7' 

60. The minimal weight given to the children's views was attributable to the Application judge's 

determination that the children had "to some extent" been influenced by the mother and that 

their reasons for objecting to a return were not "substantial" and did not have "the strength of 

feeling" required to meet this defence.' 

61. With respect, this approach minimizes the children's rights to participation, effectively making 

them meaningless. The requirement that the children's views be "strongly held" discriminates 

between children with different personalities; that is, those who, by nature, express themselves 

forcibly and those who have a more moderate temperament. To ensure consistency with the 

CRC, the child has a right to have appropriate weight attached to his or her views in accordance 

with his or her age and maturity, and not only to those views which are "dominant and expressed 

forcibly".73  

62. In considering the validity of a child's objections to return, it is submitted that an approach which 

considers the extent to which a child's objections are rooted in reality, or might reasonably be 

perceived us such by the child, is preferable to the approach taken by the Application judge in. 

this case, as it considers the situation from the child's perspective. Reviewing the substance of 

a mature child's reasons "where the reasons are not based on objectively incorrect information 

and where there is no evidence that upholding the child's views will be harmful is umiecessarily 

paternalistic and inconsistent with the child's right to have appropriate weight attached to his 

vi ews."' 

71  MacPherson J., para. 104, Tab 3D 
MacPherson J., at paras. 102, 104, Tab 3D. The Application judge also noted, however, that "The children have not 

been influenced to the point that they have only negative memories of their father (which is often the case) and they 
did freely disclose their wish to remain in Ontario to the Children's Aid worker when asked." Neither the children nor 
the mother had been told in advance that the worker would be attending to speak with the children (at paras. 54, 103). 
73  Schuz book, at p. 328, Tab 21 

Schuz book, at p. 335, Tab 21 



63. In assessing the independence of a child's views, courts must be cautious not to automatically 

discount a child's views when concerns about undue influence are raised. As noted by leading 

Convention scholar, Rhona Schuz, "Even in cases where parents are careful to avoid influencing 

their views, it is inevitable that the child will be influenced by the words and actions of those 

around them." She criticizes an approach which suggests that the effects of such influence are 

more pernicious when the child has been in the care of the abducting parent for a considerable 

period of time, noting "the longer the child has been away from the country of habitual residence, 

the more reasonable it will be for him to object to return from an objective point of view since 

he will usually have settled in the country of refuge."' 

64. In many cases, if a court finds that the child's views "have been shaped or even coloured by 

undue influence", those views will not be taken into account.76  It is submitted that an approach 

which considers other reasons why the child might hold those views, based on. his own 

experiences and his own interpretation of events, is preferable and more consistent with the 

CRC. As noted by Professor Schuz: 

...the view that giving significant weight to children's wishes under Article 13(2) creates a loophole 
for PAS is a generalisation that cannot be supported. Where there is clear evidence that the 
incitement and undue influence of the abductor is such that the child's views cannot be said to be his 
own, then the exception in Article 13(2) should not be established. However, this does not mean that 
the very fact of abduction or the consequential close relationship between the child and the abductor 
or other types of influence necessarily prevent the child from forming an independent view that he 
objects to returning to the country of origin.77  

65. It is submitted that Article 13(2) creates a child's defence, rather than a defence for the abducting 

parent. Giving appropriate weight to the objections of sufficiently mature children is not 

contrary to the policy of the Convention; accordingly, a child-centric approach in determining 

whether the defence is established is warranted.78. As noted in the Perez-Vera Explanatory 

Report on the Convention: 

The Convention also provides that the child's views concerning the essential question of its return or 
retention may be conclusive, provided it has, according to the competent authorities, attained an age 
and degree of maturity sufficient for its views to be taken in account. In this way, the Convention 
gives children the possibility of interpreting their own interests."' 

Schuz book, at p. 330, Tab 21 
Schuz book, at p. 332, Tab 21 

77 Schuz book, at p. 334, Tab 21 
Schuz book, at p. 353, Tab 21 

79  cited in the Schuz book, at pp. 344-345, Tab 21 
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66. The CRC contains a fundamental message about the centrality of the rights of children and their 

perspectives in matters affecting them. This means that determinations involving children of all 

ages must consider the situation from the viewpoint of the child. In Convention proceedings, 

this requires taking into account and giving due weight to the child's perspective at all decision-

making points, including where the child is habitually resident; whether the child objects to 

return; and the assessment of harm under Article 13(b).80  The Courts' failure to do this in this 

case constitutes a serious error and raises significant questions in relation to the proper 

interpretation of the Convention in light of Canada's obligation under the CRC which are 

relevant not only to the children in this case, but to all children who are the subject of 

proceedings under the Convention. 

Interpretation of the Convention in a Manner Consistent with the Charter 

67. This appeal also raises serious issues regarding the interpretation of the Convention in a 

manner that it consistent with the Charter and its values; in particular, a child's section 7 right 

to security of the person given the profound impact of a return order on the affected child.," as 

well as the right of a child who is a Canadian citizen to remain in Canada under section 6(1). 

68. It is submitted that a forced order of return in the context of children who have resided in their 

new community for a considerable period of time, as was the case here, such that the removal 

would take them out of the family and social environment in which their lives has developed, 

may compromise both their physical and psychological integrity in a manner that is 

inconsistent with the principles of fundamental justice.82  The evidence below was that the 

children consistently expressed wanting to remain in Ontario with familiar friends, schooling, 

language and family members. This evidence was deemed irrelevant despite the fact that the 

children were found to have reached "an age and degree of maturity at which it is appropriate 

to take their views into account".83  

" Martinson Affidavit, at paras. 6, 19 and 20, Tab 2; pp. 2, Tab 2B 
81  A.M. R./. v. K.E.R., 2011 ONCA 417, at paras. 120, where the Court noted: "An order of return under the Hague 
Convention has a profound and often searing impact on the affected child." Although this case arose in the context of 
a child who has been found to be a Convention refugee, the referenced comment was made in the context of Hague 
proceedings generally. 
82  New Brunswick (Minister of Health and Community Services) v. G. (J.),[19991 3 S.C.R. 46, at pares. 58, 59 and 60; 
AMR/. v. K.E. R., 2011 ONCA 417, at paras. 120 
" MacPherson J., at paras. 70 and 104, Tab 3D 



69. The position that a forced return compromises the children's psychological integrity given 

their views and specific needs, including Bens diagnosis as a child on the autism spectrum, 

both children's previous difficulties in the German school system, as well as the ties they 

established in Ontario, is supported by the evidence of clinical professionals, including the 

proposed further evidence filed in support of this Application" 

70. The Application judge rejected the mother's advancement of Article 13(b) (grave risk of harm/ 

intolerable situation) as an exception to return. Although the Application judge acknowledged 

that "there was some indication by the children about difficulties over homework between 

BAIL and his father", she found that it did not amount to a grave risk of harm or an intolerable 

situation.88  The proffered further evidence provides new information about potential risks 

associated with a forced return to Germany that may require a re-assessment of this issue.86  In 

addition to the need for all courts to interpret matters before them in a manner consistent with 

Charter values, this Court may exercise its inherent parens patriae jurisdiction "to do what is 

necessary for the protection of the person for whose benefit it is exercised."87  In light of the 

further evidence sought to be adduced related to the children's mental health/developmental 

needs, and Brian's functioning in particular, it is submitted that it may be appropriate to 

exercise this discretion in the context of this proposed appeal with a view to preventing or 

minimizing harm to the children. 

71. As noted, the children are Canadian citizens and a return to Germany against their wishes may 

constitute a violation of their right to remain in Canada under section 6(1) of the Charter. There 

has been negative treatment of this issue in the lower courts," but there has been no direction 

from the Supreme Court thus far in the context of a Canadian citizen child who is the subject of 

a proceeding under the Hague Convention and who objects to being removed from Canada." 

" Motion Record for Further Evidence 
85  MacPherson J., at paras. 95-98, Tab 3D; Sheldrick Affidavit, at paras. 74 and 79, Tab 5 
86  Motion Record for Further Evidence 
88  E. (Mrs.) v. Eve, [19861 2 S.C.R. 388, at p. 427; see also A.A v. B.B., 83 O.R. 561 (C.A.), at para. 27 
" Kovacs v. Kovacs, 2002 O.J. No. 3074; Struweg v. Struweg, 2001 SKQB 283 
89  The only provincial appellate Court decision that touches upon this issue is a 2007 decision of the British Columbia 
Court of Appeal: Yassin v. Loubani, 2007 BCCA 10. In that case, the Court considered s. 6(1) in the context of 
whether British Columbia courts could exercise jurisdiction to make a custody order in regard to children who were 
Canadian citizens but who, at the time of the making of the order, were neither habitually resident nor physically 
present in the jurisdiction. The Court stated: 

30 In the absence of any plain indication in the Act that the Legislature intended by it to deprive a child 
who is a Canadian citizen of the protection of the courts of this Country, I would not so interprets. 5(3). If 
the Legislature had so intended and used words apt to such a purpose, one must ask the question whether the 
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'Phis raises a serious question of law which may benefit from appellate determination as it may 

impact on all Canadian citizen children who face potential removal from Canada as a result of 

proceedings initiated under the Convention. 

Consideration of the Proposed Appeal in Light of the Children's Return to Germany 

72. The children have had to face the hardship and disruption of a return to Germany. Although 

they would face another relocation if leave is granted and the appeal is allowed, this does not 

obviate the need for or the significance of considering the merits of this appeal. The children 

continue to be directly impacted by the consequences of the return decision and a timely 

resolution of this appeal could minimize the negative impact of these consequences. 

73. Moreover, as recognized by the Court of Appeal in its Judgment, this case raises issues beyond 

the interests of these particular children.' Serious issues of public importance impacting on all 

children who are the subjects of Hague proceedings have been raised and would benefit from 

clarification by this Court. Given the conflicting jurisprudence on the issue of habitual 

residence, as well as the broad scope of the issues raised relating to the intersection of children's 

rights under the CRC and Charter with the aims of the Convention, there is a potential social 

cost in failing to consider this matter simply because the children in question have returned to 

Germany. If leave is denied and this appeal is not heard, there will be no resolution of the 

uncertainty in the law on the issue of habitual residence across Canadian jurisdictions, thereby 

reducing the predictability of outcomes in proceedings under the Convention. Canada also runs 

the risk of being perceived as "lagging behind" its common law and continental European 

partners in interpreting the Convention in a way that prioritizes the rights of parents over the 

interests and perspectives of children.91  

74. In his responding facturn on the motion for a stay pending appeal, the father cited this Court's 

decision in Borowski v. Canada (Attorney General)92  in support of his submission that the return 

words would be in conflict with s. 6 of the Citizenship Act and deprive the children of their rights under s. 
6(1) of the Canadian Charter of Rights and Freedoms. (at para. 30) 

0  Court of Appeal, at para. 83, f ab 31 
'1  Martinson Affidavit, at paras. 7, 10, 14, 15, Tab 2; Gallagher Erin, "A House Is Not (Necessarily) a Home: A 
Discussion of the Common Law Approach to Habitual Residence", (2014-2015)47 NYU J Int'l Pol 463, at p. 
499, Tab 2G 
92  [1989] I S.C.R. 342, at paras. 16 arid 17 
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of the children to Germany would not eliminate the live controversy over the validity of the 

Order of the Court of Appeal. The OCL agrees with this assertion and is able to advance this 

appeal on behalf of its child-clients who continue to have a real interest in the outcome, as 

distinct from the interests of each of their parents. 

Conclusion 

75. Given that Judges and lawyers have struggled to achieve the appropriate balance between respect 

for children's rights and respect for the aims of the Convention, which was designed to protect 

children, Canadian Judges and lawyers, as well as our international Convention partners, would 

benefit from the Supreme Court of Canada directly addressing the issues proposed in this appeal. 

'The identified issues of the proper interpretation of "habitual residence"; the interpretation of 

the Convention in a manner consistent with children's rights under the CRC and the Charter; 

and the admission of further evidence in matters involving children, including Hague 

proceedings, are all issues of profound public importance both nationally and globally. As the 

jurisprudence and literature demonstrate, there is considerable inter-jurisdictional analysis and 

debate given the overarching purposes of the Convention and. the various decision-making points 

in matters arising thereunder, and what appear to be the sometimes competing interests of 

individual children as independent rights-holders who require access to justice in what is meant 

to be an expeditious process. It is respectfully submitted that the issues raised in the current 

Application for Leave to Appeal are of such national and international significance to children 

that they warrant consideration by this country's highest Court. 

PART IV — SUM/INS-ION ON COS I S 

76. The Children's Lawyer does not seek costs and asks that no costs be awarded against it. 

PART V — ORDER REQUESTED 

77. On behalf of the children, the Children's Lawyer requests leave to appeal the 

September 13, 2016 judgment of the Court of Appeal for Ontario to the Supreme Court of 

Canada. 



717o  

Scott, 
Office of the Children's Lawyer 

ater na E. Tempesta, 
Office of the Children's Lawyer 

i 12b 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 7th  day of November, 2016 

amcs Stengel, 
Houghton, Sloniowski & Stengel 

Counsel for the Children, .:\IBC..7) and Mc7) 



131 

PART VI — TABLE Ok' AUTHORITIES 

Authority Paragraph 

1. A.A. v. B.B., 83 O.R. 561 (C.A.) 70 

2. A.E.S. v. A.MW., 2012 ABQB 753 34, 38 

3. A.F. v. 114:/1-F, [2008] EWHC 272 (Fam.) 53, 56 

4. A.MR.L v. KE.R, 2011 ONCA 417 50, 58, 67, 68 

5. Bielawsld v. Lozinska, [1997] O.J. No. 3214 (OCJ), aff'd [1998] O.J. 
No. 22 (Ont Div Ct) 

41 

6. Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342 74 

7. CC v. KC., [2009] O.J. No:4318 (S.C.J.) 34, 38, 45 

8. C (.S'.) v. II (L. TV.), 2010 NBQB 229 38 

9. Catholic Children's Aid Society of Metropolitan Toronto v. C.M, 
[1994] SCJ 37 (SCC) 

52 

10. Chan v. Chow, 2001 BCCA 276 38, 41 

11. Csoke v. Fustos, 2013 ONSC 2417 34, 38 

12. D.M.D. v. EH., [2000] Q.J. No. 2967 (QCCA) 38 

13. Droit de la famine -131863. 2013 QCCA 1196 38 

14. E. (Mrs.) v. Eve, [1986] 2 S.C.R. 388 70 

15. Ellis v. Wentzell-Ellis, 2010 ONCA 347 38 

16. Fasiang v. Fasiangova, 2008 BCSC 1339 38 

34 17. Friedrich v. Friedrich, (1993), 983 F 2d 1396, 125 ALR Fed 703, 61 
USf,W 2456 (US COA, 6th Cir.) 

• 
18. Gallagher Erin, "A House Is Not (Necessarily) a Home: A 

Discussion of the Common Law Approach to Habitual Residence", 
(2014-2015)47 NYU J Int'l I.& Pot 463 

73 

19. Gitter v. Gitter, (2005) 396 F.3d 124, (US COA, 2nd Cir.) 34 

20. Gordon v. Goertz, [1996] S.C.J. No. 52 (SCC) 52 

21. Habib v. Amin, 2014 ONSC 5530 34, 38 

22. Huge v. Bryntwick, 2014 ONSC 4104 (SCJ) 34, 38 

23. http://www,incadat.com/index.cfin?acrznalysis.show  (click on 
`Aims & Scope of the Convention', followed by 'Habitual 
Residence' and 'Habitual Residence') 

36, 39 

24. In the matter of L.C. (Children), 2014 UKSC 1 34 

25. Jackson v. Graczyk, [2006] OJ No 5546 (SCJ) 47 



132 

26. Karkkainen v. Kovalchuk, (2006) 445 F. 3d 280 (US COA, 3rd Cir.) 34 

27. Korutowska-Wooff v. Woolf, [2004] O.J. No. 3256 (C.A.) 38, 41, 43, 45 

28. Kovacs v. Kovacs, 2002 O.J. No. 3074 71 

29. Lozano v, Alvarez, 134 S. Ct. 1224 (2014), 572 U.S._(2014) 
(USSC) 

56 

30. Maharaj v. Maharaj, 2011 ONSC 525 38 

31. Medhurst and Markle, [1995] 0.J. No. 3085 (Ont a - Gcn Div) 41 

32. Monteiro v. Locke, 2014 CarswellNfld 241 38 

33. New Brunswick (Minister of Health and Community Services) v. G. 
(J.), [1999] 3 S.C.R. 46 

68 

34. O'Brien v. O'Brien, [2008] 0.3. No. 3977 (ONSC) 34, 38 

35. Pollastro v. Pollastro, [1999] 0.3. No. 911 (C.A.) 54 

36. Praia v. Proia, 2003 ABQB 576 38 

37. R v. Nape, [2007] SO No 26 (SCC) 50 

38. Re B (abduction: views of children),1199813 FCR 260 53, 56 

39. Re M (Abduction: Zimbabwe), [2007] UKHL 55 56 

40. Rey v. Getta, 2013 BCCA 369 34, 38, 45 

41. Robert v. Tesson, (2007) 507 F.3d 981, (US COA, 6th Cir.) 34, 46 

42. S.MB. V. A.J.M, 2016 BCSC 811 34, 38 

43. Sanders v. Aerts, 2014 ONCJ 20 45 

45 44. SIzeidaei-Gandovcmi v. Makramati, 2016 ONCJ 326 

45. Schuz Rhona, "Habitual Residence of Children under the Hague 
Abduction Convention: Theory and Practice", Child and Family 
Law Quarterly Vol. 13, No. 1, 2001 

47 

46. Schuz Rhona, The Hague Child Abduction Convention: A Critical 
Analysis (Hart Publishing 2013) 

46, 52, 
62, 63, 

58, 
64, 

61, 
65 

47. Simpson-Campbell v. Stark-Campbell, 2013 ONSC 1328 34, 38 

48. Slagenweit v. Slagenweit, (1993) 841 F. Supp. 264 (U.S. District 
Court) 

34 

49. Struweg v. Strznveg, 2001 SKQB 283 71 

50. Thomson v. Thomson, [1994] 3 S.C.R. 551 39, 54 

51. V W. v. D.S, [1996] S.C.J. No. 53 (SCC) 39, 56 

52. Winnipeg Child and Family Services v. KL. W., [2000] S.C.J. No. 48 
(SCC)  

52 

I 
53. Wirta v. Wirta, 2016 ONSC 3835 34, 38, 45 1 



133 

54. X v. Latvia, (2014) 59 EHRR 3 (European Court of Human Rights) 47 

55. Yassin v. Loubani, 2007 BCCA 102 71. 



134 

PART VII — STATUTES 

CONVENTION ON THE RIGHTS OF TILE CHILD, 28 MAY 1990, 1577 UNTS 3, 
CAN TS 1992 NO 3 

Article 3 

1. In all actions concerning children, whether undertaken by public or private social 
welfare institutions, courts of law, administrative authorities or legislative bodies, the best 
interests of the child shall be a primary consideration. 

2. States Parties undertake to ensure the child such protection and care as is necessary for 
his or her well-being, taking into account the rights and duties of his or her parents, legal 
guardians, or other individuals legally responsible for him or her, and, to this end, shall 
take all appropriate legislative and administrative measures. 

3. States Parties shall ensure that the institutions, services and facilities responsible for 
the care or protection of children shall conform with the standards established by 
competent authorities, particularly in the areas of safety, health, in the number and 
suitability of their staff, as well as competent supervision. 

Article 12 

I. States Parties shall assure to the child who is capable of forming his or her own views 
the right to express those views freely in all matters affecting the child, the views of the 
child being given due weight in accordance with the age and maturity of the child. 

2. For this purpose, the child shall in particular be provided the opportunity to be heard in 
any judicial and administrative proceedings affecting the child, either directly, or through 
a representative or an appropriate body, in a manner consistent with the procedural rules 
of national law. 
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CHILDREN'S LAW REFORM ACT, RSO 1990, c C12 

Jurisdiction 
22. (1) A court shall only exercise its jurisdiction to make an order for custody of 

or access to a child where, 

(a) the child is habitually resident in Ontario at the commencement of the application 
for the order; 

(b) although the child is not habitually resident in Ontario, the court is satisfied, 

(i) that the child is physically present in Ontario at the commencement of the 
application for the order, 

(ii) that substantial evidence concerning the best interests of the child is 
available in Ontario, 

(iii) that no application for custody of or access to the child is pending before 
an extra-provincial tribunal in another place where the child is habitually 
resident, 

(iv) that no extra-provincial order in respect of custody of or access to the 
child has been recognized by a court in Ontario, 

(v) that the child has a real and substantial connection with Ontario, and 

(vi) that, on the balance of convenience, it is appropriate for jurisdiction to be 
exercised in Ontario. R.S.O. 1990, c. C.12, s. 22 (1). 

Habitual residence 
22. (2) A child is habitually resident in the place where he or she resided, 

(a) with both parents; 

(b) where the parents are living separate and apart, with one parent under a 
separation agreement or with the consent, implied consent or acquiescence of 
the other or under a court order; or 

(c) with a person other than a parent on a permanent basis for a significant period 
of time, 

whichever last occurred. R.S.O. 1990, c. C.12, s. 22 (2). 
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Child entitled to be heard 
64. (1) In considering an application under this Part, a court where possible shall 
take into consideration the views and preferences of the child to the extent that the 
child is able to express them. R.S.O. 1990, c. C.12, s. 64 (1). 

Interview by court 
(2) The court may interview the child to determine the views and preferences of 
the child. R.S.O. 1990, c. C.12, s. 64 (2). 

Recording 
(3) The interview shall be recorded. R.S.O. 1990, c. C.12, s. 64 (3). 

Counsel 
(4) The child is entitled to be advised by and to have his or her counsel, if any, 
present during the interview. R.S.O. 1990, c. C.12, s. 64 (4). 
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CONVENTION ON am ASPECTS OF INTERNATIONAL CHILI) ABDUCTION, 
25 OCTOBER 1980, CAN TS 1983 NO 35 

Definition 
46. (1) In this section, 

"convention" means the Convention on the Civil Aspects of International Child 
Abduction, set out in the Schedule to this section. R.S.O. 1990, c. C.12, s. 46 (1). 

Convention in force 
(2) On, from and after the 1st day of December, 1983, except as provided in 

subsection (3), the convention is in force in Ontario and the provisions thereof are law in 
Ontario. R.S.O. 1990, c. C.12, s. 46 (2). 

Crown, legal costs under convention 
(3) The Crown is not bound to assume any costs resulting under the convention 

from the participation of legal counsel or advisers or from court proceedings except in 
accordance with the Legal Aid Services Act, 1998. R.S.O. 1990, c. C.12, s. 46 (3); 1998, 
c. 26, s. 101. 

Central Authority 
(4) Ministry of the Attorney General shall be the Central Authority for Ontario 

for the purpose of the convention. R.S.O. 1990, c. C.12, s. 46 (4). 

Application to court 
(5) An application may be made to a court in pursuance of a right or an obligation 

under the convention. R.S.O. 1990, c. C.12, s. 46 (5). 

Request to ratify convention 
(6) The Attorney General shall request the Government of Canada to submit a 

declaration to the Ministry of Foreign Affairs of the Kingdom of the Netherlands, 
declaring that the convention extends to Ontario. R.S.O. 1990, c. C.12, s. 46 (6). 

Regulations 
(7) The Lieutenant Governor in Council may make such regulations as the 

Lieutenant Governor in Council considers necessary to carry out the intent and purpose 
of this section. R.S.O. 1990, c. C.12, s. 46 (7). 

Conflict 
(8) Where there is a conflict between this section and any other enactment, this 

section prevails. 

Section amendments with date in force (dimly) 

1998, c. 26, s. 101 - 1/04/1999 

SCHEDULE 

Convention on the Civil Aspects of International Child Abduction 
The States signatory to the present Convention, 

Firmly convinced that the interests of children are of paramount importance in matters 
relating to their custody, 
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Desiring to protect children internationally from the harmful effects of their wrongful 
removal or retention and to establish procedures to ensure their prompt return to the State 
of their habitual residence, as well as to secure protection for rights of access, 

Have resolved to conclude a Convention to this effect and have agreed upon the 
following provisions: 

Chapter 1— Scope of the Convention 

Article I 

The objects of the present Convention are: 

(a) to secure the prompt return of children wrongfully removed to or retained in any 
Contracting State; and 

(b) to ensure that tights of custody and of access under the law of one Contracting 
State arc effectively respected in the other Contracting States. 

Article 2 

Contracting States shall take all appropriate measures to secure within their territories the 
implementation of the objects of the Convention. For this purpose they shall use the most 
expeditious procedures available. 

Article 3 

The removal or the retention of a child is to be considered wrongful where: 

(a) it is in breach of rights of custody attributed to a person, an institution or any 
other body, either jointly or alone, under the law of the State in which the child 
was habitually resident immediately before the removal or retention; and 

(b) at the time of removal or retention those rights were actually exercised, either 
jointly or alone, or would have been so exercised but for the removal or retention. 

The rights of custody mentioned in sub-paragraph (a) above, may arise in particular by 
operation of law or by reason of a judicial or administrative decision, or by reason of an 
agreement having legal effect under the law of that State. 

Article 4 

The Convention shall apply to any child who was habitually resident in a Contracting 
State immediately before any breach of custody or access rights. The Convention shall 
cease to apply when the child attains the age of 16 years. 

Article S 

For the purposes of this Convention: 

(a) 'rights of custody' shall include rights relating to the care of the person of the 
child and, in particular, the right to determine the child's place of residence; 

(b) 'rights of access' shall include the right to take a child for a limited period of time 
to a place other than the child's habitual residence. 

Chapter II — Central Authorities 
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Article 6 

A Contracting State shall designate a Central Authority to discharge the duties which are 
imposed by the Convention upon such authorities. 

Federal States, States with more than one system of law or States having autonomous 
territorial organizations shall be free to appoint more than one Central Authority and to 
specify the territorial extent of their powers. Where a State has appointed more than one 
Central Authority, it shall designate the Central Authority to which applications may be 
addressed for transmission to the appropriate Central Authority within that State. 

Article 7 

Central Authorities shall co-operate with each other and promote co-operation amongst 
the competent authorities in their respective States to secure the prompt return of children 
and to achieve the other objects of this Convention. 

In particular, either directly or through any intermediary, they shall take all appropriate 
measures: 

(a) to discover the whereabouts of a child who has been wrongfully removed or 
retained; 

(b) to prevent further harm to the child or prejudice to interested parties by taking or 
causing to be taken provisional measures; 

(c) to secure the voluntary return of the child or to bring about an amicable resolution 
of the issues; 

(d) to exchange, where desirable, information relating to the social background of the 
child; 

(e) to provide information of a general character as to the law of their State in 
connection with the application of the Convention; 

(f) to initiate or facilitate the institution of judicial or administrative proceedings with 
a view to obtaining the return of the child and, in a proper case, to make 
arrangements for organizing or securing the effective exercise of rights of access; 

(g) where the circumstances so require, to provide or facilitate the provision or legal 
aid and advice, including the participation of legal counsel and advisers; 

(h) to provide such administrative arrangements as may be necessary and appropriate 
to secure the safe return of the child; 

(i) to keep each other informed with respect to the operation of this Convention and, 
as far as possible, to eliminate any obstacles to its application. 

Chapter ill — Return of Children 

Article 8 

Any person, institution or other body claiming that a child has been removed or retained 
in breach of custody rights may apply either to the Central Authority of the child's 
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habitual residence or to the Central Authority of any other Contracting State for 
assistance in securing the return of the child. 

The application shall contain: 

(a) information concerning the identity of the applicant, of the child and of the person 
alleged to have removed or retained the child; 

(b) where available, the date of birth of the child; 

(c) the grounds on which the applicant's claim for return of the child is based; 

(d) all available information relating to the whereabouts of the child and the identity 
of the person with whom the child is presumed to be. 

The application may be accompanied or supplemented by: 

(e) an authenticated copy of any relevant decision or agreement; 

(f) a certificate or an affidavit emanating from a Central Authority, or other 
competent authority of the State of the child's habitual residence, or from a 
qualified person, concerning the relevant law of that State; 

(g) any other relevant document. 

Article 9 

If the Central Authority which receives an application referred to in Article 8 has reason 
to believe that the child is in another Contracting State, it shall directly and without delay 
transmit the application to the Central Authority of that Contracting State and inform the 
requesting Central Authority, or the applicant, as the case may be. 

Article 10 

The Central Authority of the State where the child is shall take or cause to be taken all 
appropriate measures in order to obtain the voluntary return of the child. 

Article 11 

The judicial or administrative authorities of Contracting States shall act expeditiously in. 
proceedings for the return of children. 

If the judicial or administrative authority concerned has not reached a decision within six 
weeks from the date of commencement of the proceedings, the applicant or the Central 
Authority of the requested State, on its own initiative or if asked by the Central Authority 
of the requesting State, shall have the right to request a statement of the reasons for the 
delay. If a reply is received by the Central Authority of the requested State, that Authority 
shall transmit the reply to the Central Authority of the requesting State, or to the 
applicant, as the case may be. 

Article 12 

Where a child has been wrongfully removed or retained in terms of Article 3 and, at the 
date of commencement of the proceedings before the judicial or administrative authority 
of the Contracting State where the child is, a period of less than one year has elapsed 
from the date of the wrongful removal or retention, the authority concerned shall order 
the return of the child forthwith. 
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The judicial or administrative authority, even where the proceedings have been 
commenced after the expiration of the period of one year referred to in the preceding 
paragraph, shall also order the return of the child, unless it is demonstrated that the child 
is now settled in its new environment. 

Where the judicial or administrative authority in the requested State has reason to believe 
that the child has been taken to another State, it may stay the proceedings or dismiss the 
application for the return of the child. 

Article 13 

Despite the provisions of the preceding Article, the judicial or administrative authority of 
the requested State is not bound to order the return of the child if the person, institution or 
other body which opposes its return establishes that: 

(a) the person, institution or other body having the care of the person of the child was 
not actually exercising the custody rights at the time of removal or retention, or 
had consented to or subsequently acquiesced in the removal or retention; or 

(b) there is a grave risk that his or her return would expose the child to physical or 
psychological harm or otherwise place the child in an intolerable situation. 

The judicial or administrative authority may also refuse to order the return of the child if 
it finds that the child objects to being returned and has attained an age and degree of 
maturity at which it is appropriate to take account of its views. 

In considering the circumstances referred to in this Article, the judicial and administrative 
authorities shall take into account the information relating to the social background of the 
child provided by the Central Authority or other competent authority of the child's 
habitual residence. 

Article 14 

In ascertaining whether there has been a wrongful removal or retention within the 
meaning of Article 3, the judicial or administrative authorities of the requested State may 
take notice directly of the law of, and of judicial or administrative decisions, formally 
recognized or not in the State of the habitual residence of the child, without recourse to 
the specific procedures for the proof of that law or for the recognition of foreign 
decisions which would otherwise be applicable. 

Article 15 

The judicial or administrative authorities of a Contracting State may, prior to the making 
of an order for the return of the child, request that the applicant obtain from the 
authorities of the State of the habitual residence of the child a decision or other 
determination that the removal or retention was wrongul within the meaning of Article 3 
of the Convention, where such a decision or determination may be obtained in that State. 
The Central Authorities of the Contracting States shall so far as practicable assist 
applicants to obtain such a decision or determination. 

Article 16 

After receiving notice of a wrongful removal or retention of a child in the sense of Article 
3, the judicial or administrative authorities of the Contracting State to which the child has 
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been removed or in which it has been retained shall not decide on the merits of rights of 
custody until it has been determined that the child is not to be returned under this 
Convention or unless an application under this Convention is not lodged within a 
reasonable time following receipt of the notice. 

Article 17 

The sole fact that a decision relating to custody has been given in or is entitled to 
recognition in the requested State shall not be a ground for refusing to return a child 
under this Convention, but the judicial or administrative authorities of the requested State 
may take account of the reasons for that decision in applying this Convention. 

Article 18 

The provisions of this Chapter do not limit the power of a judicial or administrative 
authority to order the return of the child at any time. 

Article 19 

A decision under this Convention concerning the return of the child shall not be taken to 
be a determination on. the merits of any custody issue. 

Article 20 

The return of the child under the provisions of Article 12 may be refused if this would not 
be permitted by the fundamental principles of the requested State relating to the 
protection of human rights and fundamental freedoms. 

Chapter IV — Rights of Access 

Article 21 
An application to make arrangements for organizing or securing the effective exercise of 
rights of access may be presented to the Central Authorities of the Contracting States in 
the same way as an application for the return of a child. 

The Central Authorities are bound by the obligations of co-operation which arc set forth 
in Article 7 to promote the peaceful enjoyment of access rights and the fulfilment of any 
conditions to which the exercise of those rights may be subject. The Central Authorities 
shall take steps to remove, as far as possible, all obstacles to the exercise of such rights. 

The Central Authorities, either directly or through intermediaries, may initiate or assist in 
the institution of proceedings with a view to organizing or protecting these rights and 
securing respect for the conditions to which the exercise of these rights may be subject. 

Chapter V — General Provisions 

Article 22 

No security, bond or deposit, however described, shall be required to guarantee the 
payment of costs and expenses in the judicial or administrative proceedings falling within 
the scope of this Convention. 

Article 23 

No legalization or similar formality may be required in the context of this Convention. 
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Article 24 

Any application, communication or other document sent to the Central Authority of the 
requested State shall be in the original language, and shall be accompanied by a 
translation into the official language or one of the official languages of the requested 
State or, where that is not feasible, a translation into French or English. 

However, a Contracting State may, by making a reservation in accordance with Article 
42, object to the use of either French or English, but not both, in any application, 
communication or other document sent to its Central Authority. 

Article 25 

Nationals of the Contracting States and persons who are habitually resident within those 
States shall be entitled in matters concerned with the application of this Convention to 
legal aid and advice in any other Contracting State on the same conditions as if they 
themselves were nationals of and habitually resident in that State. 

Article 26 

Each Central Authority shall bear its own costs in applying this Convention. 

Central Authorities and other public services of Contracting States shall not impose any 
charges in relation to applications submitted under this Convention. In particular, they 
may not require any payment from the applicant towards the costs and expenses of the 
proceedings or, where applicable, those arising from the participation of legal counsel or 
advisers. However, they may require the payment of the expenses incurred or to be 
incurred in implementing the return of the child. 

However, a Contracting State may, by making a reservation in accordance with Article 
42, declare that it shall not be bound to assume any costs referred to in the preceding 
paragraph resulting from the participation of legal counsel or advisers or from court 
proceedings, except insofar as those costs may be covered by its system of legal aid and 
advice. 

Upon ordering the return of a child or issuing an order concerning rights of access under 
this Convention, the judicial or administrative authorities may, where appropriate, direct 
the person who removed or retained the child, or who prevented the exercise of rights of 
access, to pay necessary expenses incurred by or on behalf of'the applicant, including 
travel expenses, any costs incurred or payments made for locating the child, the costs of 
legal representation of the applicant, and those of returning the child. 

Article 27 

When it is manifest that the requirements of this Convention are not fulfilled or that the 
application is otherwise not well founded, a Central Authority is not bound to accept the 
application. In that case, the Central Authority shall forthwith inform the applicant or the 
Central Authority through which the application was submitted, as the case may be, of its 
reasons. 
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Article 28 

A Central Authority may require that the application be accompanied by a written 
authorization empowering it to act on behalf of the applicant, or to designate a 
representative so to act. 

Article 29 

This Convention shall not preclude any person, institution or body who claims that there 
has been a breach of custody or access rights within the meaning of Article 3 or 21 from 
applying directly to the judicial or administrative authorities of a Contracting State, 
whether or not under the provisions of this Convention. 

Article 30 

Any application submitted to the Central Authorities or directly to the judicial or 
administrative authorities of a Contracting State in accordance with the terms of this 
Convention, together with documents and any other information appended thereto or 
provided by a Central Authority, shall be admissible in the courts or administrative 
authorities of the Contracting States. 

Article 31 

In relation to a State which in matters of custody of children has two or more systems of 
law applicable in different territorial units: 

(a) any reference to habitual residence in that State shall be construed as referring to 
habitual residence in a territorial unit of that State; 

(b) any reference to the law of the State of habitual residence shall be construed as 
referring to the law of the territorial unit in that State where the child habitually 
resides. 

Article 32 

In relation to a State which in matters of custody of children has two or more systems of 
law applicable to different categories of persons, any reference to the law of that State 
shall be construed as referring to the legal system specified by the law of that State. 

Article 33 

A State within which different territorial units have their own rules of law in respect of 
custody of children shall not he bound to apply this Convention where a State with a 
unified system of law would not be bound to do so. 

Article 34 

This Convention shall take priority in matters within its scope over the Convention of 5 
October 1961 concerning the powers of authorities and the law applicable in respect of 
the protection of minors, as between Parties to both Conventions. Otherwise the present 
Convention shall not restrict the application of an international instrument in force 
between the State of origin and the State addressed or other law of the State addressed for 
the purposes of obtaining the return of a child who has been wrongfully removed or 
retained or of organizing access rights. 
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Article 35 

This Convention shall apply as between Contracting States only to wrongful removals or 
retentions occurring after its entry into force in those States. 

Where a declaration has been made under Article 39 or 40, the reference in the preceding 
paragraph to a Contracting State shall be taken to refer to the territorial unit or units in 
relation to which this Convention applies. 

Article 36 

Nothing in this Convention shall prevent two or more Contracting States, in order to limit 
the restrictions to which the return of the child may be subject, from agreeing among 
themselves to derogate from any provisions of this Convention which may imply such a 
restriction. 

Chapter VI — Final Clauses 

Article 37 

The Convention shall be open for signature by the States which were Members of the 
Hague Conference on Private International Law at the time of its Fourteenth Session.. 

It shall be ratified, accepted or approved and the instruments of ratification, acceptance or 
approval shall be deposited with the Ministry of Foreign Affairs of the Kingdom of the 
Netherlands. 

Article 38 

Any other State may accede to the Convention. 

The instrument of accession shall be deposited with the Ministry of Foreign Affairs of the 
Kingdom of the Netherlands. 

The Convention shall enter into force for a State acceding to it on the first day of the third 
calendar month after the deposit of its instrument of accession. 

The accession will have effect only as regards the relations between the acceding State 
and such Contracting States as will have declared their acceptance of the accession. Such 
a declaration will also have to be made by any Member State ratifying, accepting or 
approving the Convention after an accession. Such declaration shall be deposited at the 
Ministry of Foreign Affairs of the Kingdom of the Netherlands; this Ministry shall 
forward, through diplomatic channels, a certified copy to each of the Contracting States. 

The Convention will enter into force as between the acceding State and the State that has 
declared its acceptance of the accession on the first day of the third calendar month after 
the deposit of the declaration of acceptance. 

Article 39 

Any State may, at the time of signature, ratification, acceptance, approval or accession, 
declare that the Convention shall extend to all the territories for the international relations 
of which it is responsible, or to one or more of them. Such a declaration shall take effect 
at the time the Convention enters into force for that State. 
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Such declaration, as well as any subsequent extension, shall be notified to the Ministry of 
Foreign Affairs of the Kingdom of the Netherlands. 

Article 40 

If a Contracting State has two or more territorial units in which different systems of law 
are applicable in relation to matters dealt with in this Convention, it may at the time of 
signature, ratification, acceptance, approval or accession declare that this Convention 
shall extend to all its territorial units or only to one or more of them and may modify this 
declaration by submitting another declaration at any time. 

Any such declaration shall be notified to the Ministry of Foreign Affairs of the Kingdom 
of the Netherlands and shall state expressly the territorial units to which the Convention 
applies. 

Article 41 

Where a Contracting State has a system of government under which executive, judicial 
and legislative powers are distributed between central and other authorities within that 
State, its signature or ratification, acceptance or approval of, or accession to this 
Convention, or its making of any declaration in terms of Article 40 shall carry no 
implication as to the internal distribution of powers within that State. 

Article 42 

Any State may, not later than the time of ratification, acceptance, approval or accession, 
or at the time of making a declaration in terms of Article 39 or 40, make one or both of 
the reservations provided for in Article 24 and Article 26, third paragraph. No other 
reservation shall be permitted. 

Any State may at any time withdraw a reservation it has made. The withdrawal shall be 
notified to the Ministry of Foreign Affairs of the Kingdom of the Netherlands. 

The reservation shall cease to have effect on the first day of the third calendar month after 
the notification referred to in the preceding paragraph. 

Article 43 
The Convention shall enter into force on the first day of the third calendar month after the 
deposit of the third instrument of ratification, acceptance, approval or accession referred 
to in Articles 37 and 38. 

Thereafter the Convention shall enter into force: 

1. for each State ratifying, accepting, approving or acceding to it subsequently, on 
the first day of the third calendar month after the deposit of its instrument of 
ratification, acceptance, approval or accession; 

2. for any territory or territorial unit to which the Convention has been extended in 
conformity with Article 39 or 40, on the first day of the third calendar month 
after the notification referred to in that Article. 

Article 44 

The Convention shall remain in force for five years from the date of its entry into force in 
accordance with the first paragraph of Article 43 even for States which subsequently have 
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ratified, accepted, approved it or acceded to it. If there has been no denunciation, it shall 
be renewed tacitly every five years. 

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Kingdom of 
the Netherlands at least six months before the expiry of the five year period. It may be 
limited to certain of the territories or territorial units to which the Convention applies. 

The denunciation shall have effect only as regards the State which has notified it. The 
Convention shall remain in force for the other Contracting States. 

Article 45 

The Ministry of Foreign Affairs of the Kingdom of the Netherlands shall notify the States 
Members of the Conference, and the States which have acceded in accordance with 
Article 38, of the following: 

1. the signatures and ratifications, acceptances and approvals referred to in Article 
37; 

2. the accessions referred to in Article 38; 

3. the date on which the Convention enters into force in accordance with Article 
43; 

4. the extensions referred to in Article 39; 

5. the declarations referred to in Articles 38 and 40; 

6. the reservations referred to in Article 24 and Article 26, third paragraph, and the 
withdrawals referred to in Article 42; 

7. the denunciations referred to in Article 44. 

Done at The Hague, on the 25th day of October, 1980. 
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COURTS OF JUSTICE ACT, RSO 1990, C C.43 

Children's Lawyer 
89. (3.1) At the request of a court, the Children's Lawyer may act as the legal 
representative of a minor or other person who is not a party to a proceeding. 
1994, c. 12, s. 37; 1999, c. 12, Sched. B, s. 4 (1). 
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THE CONSTITUTION ACT, 1982, SCHEDULE B TO THE CANADA ACT 1982 
(UK), 1982, C 11 

Mobility Rights 

Mobility of citizens 
6.(1) Every citizen of Canada has the right to enter, remain in and leave Canada. 

Legal Rights 

Life, liberty and security of person 
7. Everyone has the right to life, liberty and security of the person and the right 
not to be deprived thereof except in accordance with the principles of fundamental 
justice. 
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FAMILY LAW RULES, 0 REG 114/99 

LAWYER FOR CHILI) 

(7) In a case that involves a child who is not a party, the court may authorize a lawyer to 
represent the child, and then the child has the rights of a party, unless the court orders 
otherwise. 0. Reg. 114/99, r. 4 (7). 
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FAMILY RELATIOPilS ACT, RSBC 1996, C 128 

Jurisdiction 
44 (2) A child is habitually resident in the place where the child resided 

(a) with both parents, 
(b) if the parents are living separate and apart, with one parent under a 
separation agreement or with the implied consent of the other parent or 
under a court order, or 
(c) with a person other than a parent on a permanent basis for a significant 
period of time, whichever last occurred. 

(3) The removal or withholding of a child without the consent of the person who 
has custody of the child does not alter the habitual residence of the child unless 
there has been acquiescence or undue delay in commencing due process by the 
person from whom the child is removed or withheld. 
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