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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview  

1. The Respondent John Paul Balev (the “Respondent Father”) agreed to the children coming to 

Ontario with the Respondent Catharine-Rose Baggott (the “Respondent Mother”) on a 

temporary basis for a one year educational leave. The Respondent Father executed a consent 

to this effect which expired on August 15, 2014. However, during the stay in Ontario the 

Respondent Mother unilaterally decided to stay with the children in Ontario permanently and 

she failed to return with the children to Germany as provided in the consent signed by the 

Respondent Father. The Respondent Mother’s refusal to return with the children to Germany, 

constituted a wrongful retention of the children within the meaning of the Convention on the 

Civil Aspects of International Child Abduction (the “Convention”).1 

2. The Respondent Father commenced an application pursuant to the Convention for the return 

of the children to Germany. The application judge found that the children were wrongfully 

retained and ordered their return to Germany.2 The matter was appealed to the Divisional 

Court, which reversed the order of the application judge.3 The matter was then appealed to the 

Court of Appeal for Ontario, which set aside the decision of the Divisional Court and restored 

the order of the application judge.4  

3. The Office of the Children’s Lawyer (the “OCL”) has sided with the Respondent Mother and 

adopted her position in this proceeding. Following the decision of the Court of Appeal 

requiring the children to return to Germany, the OCL brought a motion to stay the court’s 

order which was dismissed by Justice Benotto.5 The OCL subsequently brought a motion to 

                                                 
1 Convention on the Civil Aspects of International Child Abduction, Article 3 
2 Reasons for Decision of Justice MacPherson dated August 27, 2015, Application for Leave to Appeal, 
Volume II, Tab 3(d) 
3 Reasons for the Decision of the Divisional Court dated January 5, 2016, Application for Leave to 
Appeal, Volume II, Tab 3(g) 
4 Reasons for the Decision of the Court of Appeal dated September 13, 2016, Application for Leave to 
Appeal, Volume II, Tab 3(i) 
5 Endorsement of Justice Benotto dated October 24, 2016, Application for Leave to Appeal, Volume II, 
Tab 3(j) 
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the Supreme Court of Canada seeking to stay the order, which was also dismissed by Justice 

Moldaver.6  

4. The children in this matter returned to Germany on or about October 15, 2016 and the courts 

in Germany have assumed jurisdiction over the children and are currently determining the 

respective custody applications of the Respondent Mother and the Respondent Father.7  

B. Facts 

5. The Respondent Father and Respondent Mother were married on November 4, 2000 in 

Toronto, Ontario and moved to Germany in 2001. The Respondent Father and Respondent 

Mother were both employed in Germany, purchased property together in Germany, and had 

permanent resident status in Germany.8  

6. There were two children of the marriage who were both born in Germany: Brian Balev born 

September 1, 2002 (“Brian”) in Frankfurt am Main, Germany and Mary Balev born December 

17, 2005 (“Mary”) also in Frankfurt am Main, Germany (collectively the “children”). The 

children have lived in Germany all their lives and have consistently attended school in 

Germany. The children both speak German fluently and are well integrated into German 

society. Their close friends also live in Germany.9 

7. The parties separated in 2011 and the Respondent Father was awarded sole custody of the 

children. Subsequently, in 2012 the parties resumed living in the same residence with the 

children.10 

Temporary Travel for School 

8. The Respondent Father and Respondent Mother agreed that the children could attend school in 

Ontario for a one-year period during the 2013/2014 school year just as if they were going on 
                                                 
6 Endorsement of Justice Moldaver dated October 14, 2016, Application for Leave to Appeal, Volume II, 
Tab 3(k) 
7 Affidavit of Andreas Hanke sworn on December 5, 2016, Response to the Application for Leave to 
Appeal, Tab 4 
8Affidavit of John Paul Balev dated June 12, 2014 at paras. 3 to 7, Application for Leave to Appeal, 
Volume II, Tab 6 
9 Affidavit of John Paul Balev dated June 12, 2014 at paras. 8, 9, 21 to 27, Application for Leave to 
Appeal, Volume II, Tab 6 
10 Affidavit of John Paul Balev dated June 12, 2014 at paras. 11 and 12, Application for Leave to Appeal, 
Volume II, Tab 6 
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an ‘educational exchange’.  At the end of one year, the children were to return home to 

Germany. The Respondent Father executed travel consent letters allowing the children to 

travel with the Respondent Mother from July 2013 until August 15, 2014.11  

9. The Respondent Father was subsequently told by the Respondent Mother that in order to 

register the children for school, she would need a document stating that the children were in 

her “physical custody”. At the insistence of the Respondent Mother, the Respondent Father 

prepared this letter dated April 2, 2013 himself without any legal advice and included 

reference to a “temporar[y] transfer of physical custody”. He did not intend this to mean nor 

understand this to mean anything more than that the children would be living with the 

Respondent Mother during their stay in Canada. The only reason that this letter was prepared 

was because the Respondent Mother advised the Respondent Father that she required the letter 

to be able to register the children for school in Canada, and that it had to be in that specific 

form.12  

10. The Respondent Father always maintained his right of custody to the children. Under the 

German Civil Code, section 1626, where parents are married they have joint custody rights to 

their children. In her decision the application judge confirmed that the Respondent Father and 

the Respondent Mother had joint custody of the children.13 

11. The letter dated April 2, 2013 provided the Respondent Father’s consent for the children to 

stay with the Respondent Mother in Canada until August 15, 2014. The Respondent Father did 

revoke his consent to the children’s stay in Canada in March 2014 after learning that the 

Respondent Mother did not intend to return to Germany with the children at the end of the 

                                                 
11 Affidavit of John Paul Balev dated June 12, 2014 at para. 15 and 16, Application for Leave to Appeal, 
Volume II, Tab 6 
12 Affidavit of John Paul Balev dated June 12, 2014 at paras. 16 and 17, Application for Leave to Appeal, 
Volume II, Tab 6; Reply Affidavit of John Paul Balev dated March 4, 2015 at paras. 23 to 25, Response to 
the Application for Leave to Appeal, Tab 3 
13 Reasons for Decision of Justice MacPherson dated August 27, 2015 at para. 84 and Schedule “A”, 
Application for Leave to Appeal, Volume II, Tab 3(d) 
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school year as agreed. Even if the consent had not been revoked, it automatically expired on 

August 15, 2014.14 

Wrongful Retention in Ontario 

12. The Affidavit of Gillian Sheldrick, the clinical assist for the OCL, made it clear that both 

Mary and Brian believed they were coming to Canada for only a limited time. In fact, at 

paragraph 88 of her Affidavit, Ms. Sheldrick relates how Mary told the Respondent Mother 

that their vacation was quite long, to which the Respondent Mother replied “[t]his isn’t a 

vacation anymore”.15 

13. The Respondent Father began to fear that the Respondent Mother had no intention of returning 

to Germany with the children. Some of the warning signs he noticed were that: 

a. The Respondent Mother would not allow the Respondent Father to spend time alone 

with the children during his week-long visit in November, 2013. 

b. After his visit in November, Brian confided to the Respondent Father that he was 

chewing holes in his t-shirts while lying in bed because he felt very stressed adjusting 

to his new surroundings.  Brian had not exhibited this behaviour before. 

c. In or about February 2014 Mary told the Respondent Father that when she asked the 

Respondent Mother if they were returning to Germany this summer the Respondent 

replied that they were not because they needed to save money to buy a house in 

Canada.16 

14. On March 17, 2014 the Respondent Father advised the Respondent Mother that he was 

withdrawing his consent to the children’s stay in Canada. The Respondent Mother flatly 

                                                 
14 Affidavit of John Paul Balev dated June 12, 2014 at paras. 34 to 35, Application for Leave to Appeal, 
Volume II, Tab 6; Reply Affidavit of John Paul Balev dated March 4, 2015 at paras. 9 and 31, Response 
to the Application for Leave to Appeal, Tab 3 
15 Affidavit of Gillian Sheldrick dated August 6, 2015, at para. 88, Application for Leave to Appeal, 
Volume II, Tab 5 
16 Affidavit of John Paul Balev dated June 12, 2014 at para. 34, Application for Leave to Appeal, Volume 
II, Tab 6 
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refused to return to Germany with the children and it became clear that she intended to reside 

in Canada permanently and never return to Germany with the children.17  

15. As a result, in June 2014 the Respondent Father issued an application before the Ontario 

Superior Court of Justice for the return of the children to Germany pursuant to the 

Convention.18 On August 27, 2015 Justice MacPherson rendered her decision in the 

application and concluded that the Respondent Mother wrongfully retained the children in 

Ontario. Justice MacPherson found that the children’s habitual residence had always been 

Germany, and found that there was no evidence to support the Respondent Mother’s assertion 

that she came to Canada with the children on a permanent basis. The application judge 

considered that the Respondent Mother came to Canada with only two suitcases, leaving the 

bulk of her and the children’s belongings in Germany, that the OCL confirmed that the 

children’s belief was that they were coming to Canada for “a vacation” and that the travel 

consent letter was temporary in nature.19 

16. The Respondent Mother appealed the decision of the application judge to the Divisional 

Court. On January 5, 2016, the Divisional Court allowed the appeal finding that during the 

consensual period of the children’s stay in Ontario, their habitual residence changed to 

Ontario.20 On September 13, 2016 the Court of Appeal for Ontario set aside the decision of the 

Divisional Court and restored the Order of Justice MacPherson dated August 27, 2015.21 Since 

that time the children have returned to Germany and the German courts have assumed 

jurisdiction.22  

                                                 
17 Affidavit of John Paul Balev dated June 12, 2014 at paras. 36 to 38, Application for Leave to Appeal, 
Volume II, Tab 6 
18 Reply Affidavit of John Paul Balev dated March 4, 2015 at para. 36, Response to the Application for 
Leave to Appeal, Tab 3 
19 Reasons for Decision of Justice MacPherson dated August 27, 2015 at para. 71, Application for Leave 
to Appeal, Volume II, Tab 3(d) 
20 Reasons for the Decision of the Divisional Court dated January 5, 2016, Application for Leave to 
Appeal, Volume II, Tab 3(g) 
21 Reasons for the Decisions of the Court of Appeal dated September 13, 2016, Application for Leave to 
Appeal, Volume II, Tab 3(i) 
22 Affidavit of Andreas Hanke sworn on December 5, 2016, Response to the Application for Leave to 
Appeal, Tab 4 
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PART II – RESPONSE TO QUESTIONS SAID TO BE IN ISSUE BY OCL 

17. There are no serious issues of national or public importance raised in the Application for 

Leave to Appeal:  

a. The interpretation of “habitual residence” is well settled in Canadian law and there 

is no conflict in the case law with respect to its interpretation. Habitual residence 

is a question of fact and the factors that are relevant vary depending on the factual 

background of each case. The case law is absolutely clear that neither parent may 

unilaterally change the habitual residence of a child without the consent of the 

other parent, as the Respondent Mother attempted to do in this case. The 

interpretation of habitual residence proposed by the OCL would contradict the 

case law with respect to the Convention, which prohibits the unilateral decision of 

from being able to change the habitual residence of a child to the exclusion of the 

other custodial parent, and would undermine the purposes of the Convention and 

render it ineffective.    

b. The Convention and the Convention on the Rights of the Child are consistent. The 

Convention protects the best interests of children generally by ensuring that the 

courts of a child’s habitual residence determine the issue of custody, as they are in 

the best position to do so. By enforcing the Convention, Canada is protecting the 

best interests of children and complying with its obligations under the Convention 

on the Rights of the Child. 

c. The Charter of Rights and Freedoms is not applicable to this matter, which is 

ultimately a private family law dispute between two parents with respect to the 

custody and residence of the children.  

d. The new evidence sought to be introduced by the OCL should not be admitted. 

The case law under the Convention is absolutely clear that evidence of events 

which take place after a wrongful removal or retention is not relevant to the 

determination of whether a wrongful removal or retention has taken place. The 

OCL is seeking to admit new evidence which did not exist at the time of the 

hearing of the application and is not relevant to the issues before the court. This 



7 
 

issue is addressed in the Respondent Father’s Memorandum of Argument 

(Response to Motion for the Admission of Further Evidence) found at tab 2.  

 
PART III – STATEMENT OF ARGUMENT 

18. There are no serious questions of public or national importance raised by the proposed appeal. 

The fact that the matter deals with the Convention does not, in and of itself, make this matter 

one of public importance.23 Where the issues are fact-driven, as in this case, they do not raise 

issues of general public interest.24 This matter is ultimately a private family law proceeding 

between two parents relating to the residence of their children.  

19. One of the purposes of the Convention is to ensure that the courts in a child’s habitual 

residence determine custody issues, as those courts are in the best position to determine what 

is in the best interests of the children.25 The children in this proceeding have returned to 

Germany with the Respondent Mother, and the German courts are now determining the 

Respondent Father and the Respondent Mother’s respective custody applications.26 Given that 

this matter has been extensively reviewed by three levels of the Ontario courts, the courts in 

Germany have now assumed jurisdiction over the children, and the fact that no serious issues 

have been raised by the proposed appeal, the Application for Leave to Appeal should be 

dismissed.  

Habitual Residence  

20. The meaning of “habitual residence” in the context of the Convention is well established in 

Canadian jurisprudence and there is no controversy over its meaning as submitted by the OCL. 

The determination of habitual residence is a “question of fact to be decided based on all of the 

circumstances.”27  

21. Determining habitual residence is very dependent on the facts of each individual case. The 

considerations that a court will take into account vary depending on the circumstances of each 
                                                 
23 Smith v. Smith, 2010 ONSC 2113 at para. 19 
24 Duracell v. Konjevic, 1998 CarswellOnt 5987 [Div. Ct.] at para. 3 
25 Thomson v. Thomson, 1994 CarswellMan 91 (S.C.C.) at para. 86; Wentzell-Ellis v. Ellis, 2010 ONCA 
347 at para. 17 
26 Affidavit of Andreas Hanke sworn on December 5, 2016, Response to the Application for Leave to 
Appeal, Tab 4 
27 Korutowska-Wooff v. Wooff, 2004 CarswellOnt 3203 (C.A.) at para. 8 
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case. The OCL has mischaracterized the case law regarding habitual residence and none of the 

authorities referred to in the OCL’s memorandum contradict the decision of the Court of 

Appeal in this case. While there is some variability as to which factors are relevant based on 

the factual background of each case, there is no divergence or controversy with respect to 

habitual residence. This is not the result of different legal interpretations but rather of the 

different factual backgrounds of each case. 28  

22. Both the application judge and the Court of Appeal were correct to disregard the alleged 

“acclimatization” of the children in Ontario as a factor in determining their habitual residence. 

By so doing they followed the jurisprudence of this Court. In Thomson v. Thomson, the 

Supreme Court addressed the manner in which the acclimatization of children to a new 

environment may be considered in the context of a Convention application and held that “[b]y 

stating that before one year has elapsed the rule is that the child must be returned forthwith, 

art. 12 makes it clear that the ordinary effects of settling, therefore, do not warrant refusal to 

surrender.”29  

                                                 
28 Ontario: Wentzell-Ellis v. Ellis, 2010 ONCA 347 – habitual residence must be determined by 
examining parents shared intentions; Csoke v Fustos, 2013 ONSC 2417 – parents had shared intention to 
relocate children to ON; fact that father later changed his mind was irrelevant; Habib v Amin, 2014 ONSC 
5330 – court must look at shared intention of parents; no common intention to change child’s habitual 
residence found; Korutowska-Woof v Wooff, 2004 CarswellOnt 3203 (C.A.) – father took children to 
Ontario for yearly visit and unilaterally decided to keep children in Ontario; children ordered returned as 
neither parent can unilaterally change child’s residence; O’Brien v O’Brien, 2008 CarswellOnt 5981 
(S.C.J.) – child did not have habitual residence when father moved to Ontario; Christodoulou v. 
Christodoulou, 2009 CarswellOnt 6275 (S.C.J.) – court first looked to mutual intention of parents; mutual 
intention not found; Simpson-Campbell v. Stark-Campbell, 2013 ONSC 1328 – children were not 
wrongfully removed; Wirta v Wirta, 2016 ONSC 3835 – parents had shared intention to relocate 
residence; could not later claim wrongful retention; Hage v Bryntwick, 2014 ONSC 4104  – finding that 
father had acquiesced to child’s living in Canada when he shredded mother’s immigration papers to U.S. 
& grave risk of harm if child returned to US; Maharaj v. Maharajh, 2011 ONSC 525 – supports position 
that custodial rights must be determined with reference to both parents 
Quebec: DMD v EH, [2000] QJ No 2967 (QC C.A.) – husband appeared to have acquiesced to family 
move; later regret was irrelevant 
British Columbia: Rey v Getta, 2013 BCCA 369 – parents sold home in Halifax and bought one in 
Florida; objective evidence supported position that shared intention was to live in Florida; SMB v AJM, 
2016 BCSC 811 – more than one year had elapsed since wrongful retention and commencement of 
application 
Alberta: AES v AMW, 2012 ABQB 753 – retention of child in Canada was wrongful because of its 
unilateral nature; Proia v. Proia, 2003 ABQB 576 – children not wrongfully removed or retained 
29 Thomson v. Thomson, 1994 CarswellMan 91 (S.C.C.) at para. 83 
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23. The jurisprudence is clear that the only situation in which children’s acclimatization to a new 

jurisdiction can be considered by a court is in the context of Article 12 of the Convention. 

Where the Court finds that the proceedings were commenced within one year, it is 

inappropriate to consider arguments as to whether the children are now settled in Ontario.30 

24. The Respondent Father commenced the Convention Application well within the one year limit 

stipulated by Article 12 of the Convention. The submission of the OCL that the Court of 

Appeal erred by not considering the children’s acclimatization in Ontario directly contradicts 

the clear language of Article 12 and this Court’s reasons in Thomson. The Convention is “a 

fragile tool and any interpretation short of a rigorous one of the few exceptions inserted in the 

Convention would rapidly compromise its efficacy.”31 Article 12 is clear that the ordinary 

effects of settling in are not relevant where the Application has been started within one year. 

The OCL is attempting to bypass the wording of Article 12 by attempting to “read in” the 

consideration of the ordinary effects of settling into the determination of habitual residence.  If 

the determination of habitual residence were to include a consideration of settling in, then the 

restriction on the consideration of such information contained in Article 12 would be 

completely meaningless.    

25. If the ordinary effects of children settling in to the environment to which they have been either 

wrongfully removed or wrongfully retained by a parent were a valid consideration in 

determining habitual residence then in every Convention case the parent retaining the children 

would argue that the children have now become acclimatized to their new environment. In 

particular, in cases where children are abroad with a parent pursuant to a time-limited consent, 

the wrongfully retaining parent would always argue that the children’s habitual residence 

shifted because of their acclimatization during the time-limited consent.32 Such an 

interpretation would completely undermine the efficacy of the Convention. In addition, if the 

ordinary effects of children settling in to a new environment were considered in every case, 

                                                 
30 Bazargani v. Mizael, 2015 ONCA 517 at para. 22; Ibrahim v. Girgis, 2008 ONCA 23, at para. 30 
31 F.(R.) v. G.(M.), 2002 CarswellQue 1738 (C.A.) at para. 30; Jabbaz v. Mouammar, 2003 CarswellOnt 
1619 (C.A.) at para. 33 
32 As the United States 2nd Circuit Court of Appeals notes in Gitter v. Gitter (2005), 396 F. 3d 124 (US 
COA, 2nd Cir.) at para. 14: “[p]ermitting evidence of acclimatization to trump evidence of earlier parental 
agreement could ‘open children to harmful manipulation when one parent seeks to foster residential 
attachments during what was intended to be a temporary visit’.” 
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regardless of whether the Convention Application was commenced within one year of the 

wrongful removal or retention, then the mandatory return mechanism in Article 12 would 

become meaningless.  

26. It would seriously undermine the efficacy of the Convention if the normal effects of settling in 

could be considered before one year from the removal or retention has elapsed, since doing so 

would reward the parent wrongfully retaining the child and assist him or her with creating 

facts that could be used to resist a return. As the New Brunswick Court of Queen’s Bench put 

it, “the Convention is not designed to allow the spouse who has wrongly removed a child to 

rely on a factual environment created by her own wrongdoing so as to circumvent the objects 

and purposes of the Convention.”33 

27. The interpretation of habitual residence proposed by the OCL also disregards the clear 

requirement in Canadian jurisprudence that a change in the habitual residence of a child 

requires the shared parental intention of both parents.34 The habitual residence of a child is 

tied to the residence of both custodial parents.35 The jurisprudence is explicit that a child’s 

habitual residence cannot be changed unilaterally by one of the parents and that the length of a 

child’s stay in a country resulting from a wrongful retention cannot change the child’s habitual 

residence.36 To find otherwise would render the Convention completely ineffective. Neither 

parent can unilaterally change the habitual residence of a child without the consent of the other 

parent.37 For a child’s habitual residence to change there must be a shared parental intention of 

both parents to change the child’s habitual residence.38  

28. In determining the habitual residence of a child “[t]he court must enquire into the shared 

intention of the people entitled to change or establish the child’s habitual residence, usually 

the parents, at the latest time their intent was shared.”39 The Court of Appeal correctly applied 

                                                 
33 New Brunswick (Attorney General) v. Majeau-Prasad, 2000 CarswellNB 359 (N.B.Q.B.) at para. 41 
34 Maharaj v. Maharajh, 2011 ONSC 525 at paras. 9, 14, 18-19 and 20 
35 Wentzell-Ellis v. Ellis, 2010 ONCA 347 at para. 27; Maharaj v. Maharajh, 2011 ONSC 525 at para. 17 
36 Wentzell-Ellis v. Ellis, 2010 ONCA 347 at para. 17; Maharaj v. Maharajh, 2011 ONSC 525 at para. 15 
37 Cornaz v. Cornaz-Nikyuluw, 2005 CarswellOnt 4714 (S.C.J.) at paras. 15-22, 52 and 57 
38 Maharaj v. Maharajh, 2011 ONSC 525 at paras. 9, 14, 18-19 and 20 
39 Csoke v. Fustos, 2013 ONSC 2417 at para. 260; see also Korutowska-Wooff v. Wooff, 2004 CarswellOnt 
3203 (C.A.) at paras. 10-13; Habib v. Amin, 2014 ONSC 5330 at paras. 24 and 42; Solem v. Solem, 2013 
ONSC 1097 at paras. 37-38; Webb v. Gaudaur, 2015 ONSC 6956 at paras. 74 and 77 
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these principles and concluded that “The Ontario courts have uniformly held that a parent’s 

consent to a time-limited stay does not shift the child’s habitual residence”.40 At the hearing of 

the application the onus was on the Respondent Mother to establish a shared parental intention 

to change the habitual residence of the children to Ontario. Based on the facts before the court 

the application judge found that the Respondent Mother failed to establish a shared parental 

intention to change the habitual residence of the children from Germany to Ontario. It is clear 

from the evidentiary record that the Respondent Father only agreed to the children travelling 

to Ontario with the Respondent Mother for a one year period to attend school, after which they 

would return to Germany.  

29. The importance of shared parental intent is also well established in international case law. In 

Re: Application of Mozes v. Mozes the United States Court of Appeals noted “[t]he 

Convention is designed to prevent child abduction by reducing the incentive of the would-be 

abductor to seek unilateral custody over a child in another country. The greater the ease with 

which habitual residence may be shifted without the consent of both parents, the greater the 

incentive to try.”41  

30. The Supreme Court of Canada in Thomson v. Thomson was very clear that “a wrongful 

retention begins from the moment of the expiration of the period of access, where the original 

removal was with the consent of the rightful custodian of the child.”42 The Court in Thomson 

v. Thomson also relied on the Explanatory Report on the Convention, which similarly states 

that a wrongful retention occurs when the child “ought to have been returned to its custodians 

or on which the holder of the right of custody refused to agree to an extension of the child’s 

stay in a place other than that of its habitual residence.”43 The Court of Appeal in this case 

applied the reasoning of Thomson v. Thomson to conclude that the wrongful retention began 

on August 15, 2014, the date on which the Respondent Father’s consent for the children to 

stay in Ontario expired.  

                                                 
40 Reasons for the Decisions of the Court of Appeal dated September 13, 2016 at para. 42, Application for 
Leave to Appeal, Volume II, Tab 3(i) 
41 In Re Application of Mozes v. Mozes, (2001) 239 F. 3d 1067 at 1079 (US COA, 9th Cir.) 
42 Thomson v. Thomson, 1994 CarswellMan 91 (S.C.C.) at para. 76 
43 Thomson v. Thomson, 1994 CarswellMan 91 (S.C.C.) at para. 76 
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31. There is no divergent interpretation of habitual residence in Canadian case law that would 

support the OCL’s position that the habitual residence of the children can change as a result of 

one parent’s unilateral decision to overhold the children. An interpretation of habitual 

residence that disregards the custodial rights of the parents, the necessity of a joint settled 

intention of both parents to change habitual residence and deprives time-limited travel 

consents of any meaning is not supported by the case law and if adopted would render the 

mandatory return mechanism contained in the Convention completely ineffective.  

Habitual Residence and the Children’s Law Reform Act  

32. As a preliminary matter, it is important to note that neither the application judge nor the Court 

of Appeal decided this case on the basis of the definition of habitual residence found under 

section 22 of the Children’s Law Reform Act (the “CLRA”). However, there is well-

established jurisprudence indicating that the definition of habitual residence in the CLRA may 

be considered in the context of a Convention Application.44 While the application judge and 

the Court of Appeal considered the CLRA definition of habitual residence, section 22 was not 

dispositive of this matter.45 Rather, the determination that the habitual residence of the 

children was in Germany was based on factors established by case law under the 

Convention.46   

33. In its consideration of the CLRA, the Court of Appeal followed well-established case law with 

respect to section 22(2)(b). By submitting that the habitual residence of the children in this 

case changed because habitual residence includes a place where a person resides temporarily, 

the OCL has intentionally mischaracterized the law. The Court of Appeal in Korutowska-

Wooff found that habitual residence includes a place where a person resides for an appreciable 

period of time with a settled intention to stay either permanently or temporarily for a particular 

purpose.47 This is applicable in situations, for example, where both parents relocate to another 

state with the children and there is a dispute about whether the habitual residence changed at 
                                                 
44 Medhurst v. Markle, 1995 CarswellOnt 1096 (O.C.J. Gen. Div.) at paras. 25-27; Czub v. Czub, 2012 
ONCJ 566 at para.  17; Dale v. Dale, 2004 CarswellOnt 5695 (S.C.J.) at para. 29; Rogala v. Rogala, 2001 
CarswellOnt 1513 (S.C.J,) at paras. 51-52 
45 Reasons for Decision of Justice MacPherson dated August 27, 2015 at para. 66 
46 Reasons for Decision of Justice MacPherson dated August 27, 2015 at para. 73, Application for Leave 
to Appeal, Volume II, Tab 3(d); Reasons for the Decisions of the Court of Appeal dated September 13, 
2016 at paras. 39,42,43 and 47, Application for Leave to Appeal, Volume II, Tab 3(i) 
47 Korutowska-Wooff v. Wooff, 2004 CarswellOnt 3203 (C.A.) at para. 8 
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the same time as the parties moved. However, one parent staying in a place temporarily with 

the children pursuant to a time-limited consent does not result in a change of habitual 

residence. The Court of Appeal recognized this and noted its decision in Korutowska-Wooff, 

which held that the “court did not have in mind a clearly defined, time-limited consensual stay 

where one parent takes the children to another jurisdiction with the other parent’s consent, but 

then unilaterally decided to remain.”48 

34. The case law with respect to section 22(2)(b) is also clear that a child does not become 

habitually resident in a jurisdiction if the consent of the other parent is time limited. The 

Ontario Superior Court of Justice in Fulmer v. Kaleo-Fulmer considered this issue in the 

context of section 22(2)(b) and found that,  

the wife did not give her consent to the child residing with the husband in Canada 
within the meaning of the definition in s. 22(2)(b) of the Children's Law Reform 
Act. Her consent was that the husband take the child to live with him in Canada 
until October 31, 2002. There is an implication of permanency that needs to be 
read into the definition in s. 22(2). The wife's consent was time limited.49 
 

35. The Court of Appeal correctly noted that “to apply section 22(2)(b) to alter a child’s habitual 

residence when the consent of the other parent is time-limited would effectively gut time-

limited consent of any meaning.”50  

36. The Respondent Father did not consent to change the children’s habitual residence to Ontario, 

and did not consent to the children remaining in Ontario past August 15, 2014. The Court of 

Appeal correctly applied the fundamental principal that one parent cannot change the habitual 

residence of a child without the agreement of the other parent having custody rights.51 As the 

Superior Court of Justice in Cornaz v. Cornaz-Nikyuuw held, “[t]he consent to the children 

being abroad for a particular purpose for a particular time period, but not beyond, in my view 

does not operate so as to effect a change in the habitual residence of the children.”52 

                                                 
48 Reasons for the Decisions of the Court of Appeal dated September 13, 2016 at para. 47, Application for 
Leave to Appeal, Volume II, Tab 3(i) 
49 Fulmer v. Kaleo-Fulmer, 2002 CarswellOnt 2718 (S.C.J.) at para. 18 
50 Reasons for the Decisions of the Court of Appeal dated September 13, 2016 at para. 46, Application for 
Leave to Appeal, Volume II, Tab 3(i) 
51 Cornaz v. Cornaz-Nikyuuw, 2005 CarswellOnt 4714 (S.C.J.) at para. 57 
52 Cornaz v. Cornaz-Nikyuuw, 2005 CarswellOnt 4714 (S.C.J.) at para.57 



14 
 

37. Determining where a child will live is a fundamental component of the rights of custody.53 In 

D.S. (Appelant) c. V.W. (Intimee) the Supreme Court of Canada considered the concept of 

custody in the context of the Convention and noted that “rights of custody within the meaning 

of the Act cannot be interpreted in a way that systematically prevents the custodial parent from 

exercising all the attributes of custody, in particular that of choosing the child’s place of 

residence, but, on the contrary, must be interpreted in a way that protects their exercise.”54  

38. Both the application judge and the Court of Appeal were correct to disregard facts arising after 

the wrongful retention of the children. Facts arising after a wrongful removal or retention are 

not relevant in determining a child’s habitual residence on the date that the wrongful removal 

or retention took place.55  

Convention on the Rights of the Child  

39. There is no serious question regarding the interpretation of the Convention in light of the 

Convention on the Rights of the Child (the “CRC”). There is no conflict between the CRC and 

the Convention.  

40. The Convention protects the best interests of children generally. The preamble of the 

Convention states that the interests of children are of paramount importance in matters relating 

to their custody, and that it seeks to protect children from the harmful effects of their wrongful 

removal or retention.56  This Court considered the meaning of the preamble in Thomson v. 

Thomson and stated that,  

…this should not be interpreted as giving a court seized with the issue of whether a child 
should be returned the jurisdiction to consider the best interests of the child in the manner the 
court would do at a custody hearing. This part of the preamble speaks of the “interests of 
children” generally, not the interest of the particular child before the court. This view gains 
support from art. 16, which states that the courts of the requested state shall not decide on the 
merits of custody until they have determined that a child is not to be sent back under the 
Convention. I would also draw attention to the fact that the preamble goes on to indicate the 
manner in which its goal is to be advanced under the Convention by saying: 

Desiring to protect children internationally from the harmful effects of their wrongful 

                                                 
53 Johnson  v. Johnson, 2015 CarswellOnt 9214 (S.C.J.) at para. 17 
54 D.S. (Appelant) c. V.W. (Intimée) et J.S. (Mise en cause) et Rodrigue Blais (Mis en cause), 1996 
CarswellQue 370 (S.C.C.), at para.  33 
55 Wentzel-Ellis v. Ellis, 2010 ONCA 347 at para. 29 
56 Convention on the Rights of the Child, 28 May 1990, 1577 UNTS 3, Can TS 1992 No 3, preamble 
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removal or retention and to establish procedures to ensure their prompt return to the State 
of their habitual residence, as well as to secure protection for rights of access.57 

 
41. One of the primary objectives of the Convention is to ensure that it is the courts in the child’s 

habitual residence which make the determination of what is in the best interests of the child.58 

As the Supreme Court in Thomson v. Thomson noted, “the long-term best interests of the child 

are left for a determination by the court of the child’s habitual residence”. That is exactly what 

has taken place in this case, where the best interests of the children are now being determined 

by the courts in Germany, the habitual residence of the children.  

42. It is important for courts in the state to which the child has been removed or retained not to 

enter into the best interests analysis with respect to each individual child, as to do so would 

undermine the role of the courts in the child’s habitual residence.59 It is the courts in the 

child’s habitual residence which are in the best position to conduct a best interests analysis in 

the context of a custody application.60 

43. The application judge considered the views of the children and correctly concluded that there 

was a ‘real likelihood’ that the children’s statements were influenced by the Respondent 

Mother. At the hearing of the application the OCL conceded that some of the children’s 

statements emanated from the Respondent Mother.61 The application judge having regard to 

the children’s statements found that they did not have the strength of feeling which is 

necessary to qualify as objections for consideration under Article 13.62 This was a conclusion 

reached by the application judge on the facts before her and it was not disturbed by the 

Divisional Court or the Court of Appeal.  

                                                 
57 Thomson v. Thomson, 1994 CarswellMan 91 (S.C.C.) at paras. 44 and 86 
58 Toiber v. Toiber, 2005 CarswellOnt 8366 (S.C.J.) at para 36 
59 Korutowska-Wooff v. Wooff, 2004 CarswellOnt 3203 (ON C.A.) at para. 7; Thomson v. Thomson, 1994 
CarswellMan 91 (S.C.C.) at para. 44 
60 Toiber v. Toiber, 2005 CarwellOnt 8366 (S.C.J.) at para. 36 
61 Factum on Behalf of the Children dated August 19, 2015 at para. 69, Response to the Application for 
Leave to Appeal, Tab 6 
62 Wilson v. Challis, 1992 CarswellOnt 1504 (O.C.J. Prov. Div.) at para. 17; Crnkovich v. Hortensius, 
2008 CarswellOnt 6951 (S.C.J.) at paras. 34 – 36; Garelli v. Rahma, 2006 CarswellOnt 2582 (S.C.J.) at 
para. 36; Toiber v. Toiber, 2005 CarswellOnt 8366 (S.C.J.) at para 36 



16 
 

44. The finding that the statements of the children did not meet the standard of an objection within 

the meaning of the Convention was not appealed to the Court of Appeal.  

45. The Convention protects the best interests of children generally by ensuring that the courts in a 

child’s habitual residence determine issues of custody and access. There is no conflict between 

the Convention and the CRC and no serious question for consideration by the Supreme Court 

of Canada has been raised.  

Charter of Rights and Freedoms  

46. The Charter of Rights and Freedoms (the “Charter”) is not applicable to a family law 

proceeding between two parents. This proceeding is a dispute between the parents of the 

children about the habitual residence of the children and, by extension, about the proper 

jurisdiction for their respective custody claims to be adjudicated and for the best interests of 

the children to be determined. The mere presence of broad judicial discretion in a legislative 

provision does not by itself attract the application of the Charter.63 This Court has stated 

clearly that “the Charter does not apply to private disputes in a family context.”64 That is 

exactly what this proceeding is and there is no basis upon which the Charter could apply. The 

fact that the Convention Application was determined by a court, or the involvement of the 

OCL, does not change that. As the Supreme Court of Canada held in Young v. Young, “The 

mere fact that the state plays a role in custody and access decisions in formalizing the 

circumstances of parent-child interaction does not transform the essentially private character 

of such interchanges into activity which should be subject to Charter scrutiny.”65 

47. Section 6 of the Charter was specifically considered in the context of ordering a return 

pursuant to the Convention in Struweg v. Struweg where the court concluded that,  

While s. 6(1) protects a citizen’s right to stay in Canada it also guarantees the 
citizen’s right to leave Canada. If a family law order requiring that a child be returned 
to the United States breached the child’s right to stay in Canada, then equally the 
family law order requiring the child to stay in Canada would breach the child’s right 
to leave Canada. All family law orders that contain any restriction on a child’s 
residence would prima facie infringe one or the other right under s. 6(1) and would 
have to be justified under s. 1 of the Charter. If Sophie’s argument were correct there 

                                                 
63 Young v. Young, 1993 CarswellBC 264 (S.C.C.) at para. 92 
64 Droit de la famille — 1150, 1993 CarswellQue 64 (S.C.C.) at para. 105;  
65 Young v. Young, 1993 CarswellBC 264 (S.C.C) at para. 134 
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would be a substantial restriction on the power of the courts to grant custody to 
parents who live outside of Canada. If a court order under the Hague Convention 
directing the return of a child to a foreign country infringes s. 6(1), then so too would 
court orders giving custody to a parent living outside of Canada.66 
 

48. The application of section 6 and section 7 of the Charter to proceedings under the Convention 

have also been rejected by the courts of Ontario.67 

Children’s Custody and Access being determined by Courts in Germany  

49. It is in the best interests of the children that the decision of the Court of Appeal remain final. 

After being wrongfully retained in Ontario by the Respondent Mother, after being interviewed 

multiple times by employees of the OCL or individuals retained by the OCL, the children 

were finally returned to their habitual residence in Germany. The courts of the children’s 

habitual residence are now adjudicating the custody and access issues between the Respondent 

Mother and Respondent Father. The children’s views and preferences are represented by the 

case guardian in those proceedings. After suffering the trauma and disruption resulting from 

the Respondent Mother’s unilateral decision to wrongfully retain the children in Ontario, they 

should not have to again face the prospect of having to once again relocate from their habitual 

residence in Germany.  

50. As the OCL stated in its factum dated March 9, 2016, the determination of habitual residence 

is a question of fact to be decided based on all the circumstances, then “[g]iven the fact-

specific nature of the determination, it is or primary interests to the parties and children herein, 

rather than the general public.”68  

Conclusion  

51. The application for leave to appeal of the OCL should be dismissed. The children have 

returned to Germany and the custody issues with respect to the children, and the best interest 

of the child, are being determined by the courts in Germany. In addition, the application for 

leave to appeal does not raise any serious issues or any issues of national or public importance. 

It is irrefutable that the habitual residence of the children was Germany and that the 

                                                 
66 Struweg v. Struweg, 2001 SKQB 283 at para. 19 
67 Kovacs v. Kovacs, 2002 CarswellOnt 1429 (S.C.J.) at paras. 117-118 and 144-150 
68 Factum of the OCL dated March 9, 2016 at paras 52-53, Response to Application for Leave to Appeal, 
Tab 7 
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Respondent Mother wrongfully retained the children in Canada in contravention of the 

Convention. The findings of fact made by the application judge are that the Respondent 

Mother left Germany with only two suitcases, that the bulk of her and the children’s 

belongings were left in the family home in Germany, and that the children always thought that 

they were coming to Canada for a vacation and were to return to Germany, make it undeniable 

that the intention was to return with the children to Germany, their place of habitual residence. 

The application for leave simply seeks to reargue the same issues that have been argued before 

three different levels of court in Ontario. There is no controversy or dispute with respect to the 

meaning of habitual residence and the interpretation of habitual residence sought by the OCL 

is not supported by the case law and would render the Convention completely ineffective.  

PART IV – SUBMISSIONS CONCERNING COSTS 

52. The Respondent requests its costs of this leave motion.  

PART V – ORDER REQUESTED  

53. The Respondent requests that the motion for leave be dismissed.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 6th day of December, 2016 
 

 
Counsel for the Respondent, John Paul Balev 
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PART VII – STATUTORY PROVISIONS  
 
Canadian Charter of Rights and Freedoms, s. 7, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982 (UK), 1982, c 11 
 
MOBILITY RIGHTS 

6. (1) Every citizen of Canada has the right to 
enter, remain in and leave Canada. 

(2) Every citizen of Canada and every person 
who has the status of a permanent resident of    
Canada has the right 

(a) to move to and take up residence in 
any province; and 

(b) to pursue the gaining of a livelihood in 
any province. 

(3) The rights specified in subsection (2) are 
subject to 

(a) any laws or practices of general 
application in force in a province other 
than those that discriminate among 
persons primarily on the basis of province 
of present or previous residence; and 

(b) any laws providing for reasonable 
residency requirements as a qualification 
for the receipt of publicly provided social 
services. 

(4) Subsections (2) and (3) do not preclude 
any law, program or activity that has as its 
object the amelioration in a province of 
conditions of individuals in that province who 
are socially or economically disadvantaged if 
the rate of employment in that province is 
below the rate of employment in Canada. 

LIBERTÉ DE CIRCULATION 

6. (1) Tout citoyen canadien a le droit de 
demeurer au Canada, d’y entrer ou d’en sortir. 

(2) Tout citoyen canadien et toute personne 
ayant le statut de résident permanent au Canada 
ont le droit : 

a) de se déplacer dans tout le pays et 
d’établir leur résidence dans toute 
province; 

b) de gagner leur vie dans toute province. 

(3) Les droits mentionnés au paragraphe (2) 
sont subordonnés : 

a) aux lois et usages d’application générale 
en vigueur dans une province donnée, s’ils 
n’établissent entre les personnes aucune 
distinction fondée principalement sur la 
province de résidence antérieure ou 
actuelle; 

b) aux lois prévoyant de justes conditions 
de résidence en vue de l’obtention des 
services sociaux publics. 

(4) Les paragraphes (2) et (3) n’ont pas pour 
objet d’interdire les lois, programmes ou 
activités destinés à améliorer, dans une 
province, la situation d’individus défavorisés 
socialement ou économiquement, si le taux 
d’emploi dans la province est inférieur à la 
moyenne nationale. 

LEGAL RIGHTS 

7. Everyone has the right to life, liberty and 
security of the person and the right not to be 
deprived thereof except in accordance with the 
principles of fundamental justice. 

VIE, LIBERTÉ ET SÉCURITÉ 

7. Chacun a droit à la vie, à la liberté et à la 
sécurité de sa personne; il ne peut être porté 
atteinte à ce droit qu’en conformité avec les 
principes de justice fondamentale. 
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Children's Law Reform Act, R.S.O. 1990, c. C.12 

22. (1) A court shall only exercise its 
jurisdiction to make an order for custody of or 
access to a child where, 

(a) the child is habitually resident in 
Ontario at the commencement of the 
application for the order; 

(b) although the child is not habitually 
resident in Ontario, the court is satisfied, 

(i) that the child is physically present 
in Ontario at the commencement of the 
application for the order, 

(ii) that substantial evidence 
concerning the best interests of the 
child is available in Ontario, 

(iii) that no application for custody of 
or access to the child is pending before 
an extra-provincial tribunal in another 
place where the child is habitually 
resident, 

(iv) that no extra-provincial order in 
respect of custody of or access to the 
child has been recognized by a court in 
Ontario, 

(v) that the child has a real and 
substantial connection with Ontario, 
and 

(vi) that, on the balance of 
convenience, it is appropriate for 
jurisdiction to be exercised in 
Ontario.  R.S.O. 1990, c. C.12, 
s. 22 (1). 

Habitual residence 

(2) A child is habitually resident in the place 
where he or she resided, 

(a) with both parents; 

(b) where the parents are living separate 
and apart, with one parent under a 
separation agreement or with the consent, 
implied consent or acquiescence of the 
other or under a court order; or 

22. (1) Le tribunal n’exerce sa compétence 
pour rendre une ordonnance de garde ou de 
visite que dans les cas suivants : 

a) l’enfant a sa résidence habituelle en 
Ontario à l’introduction de la requête; 

b) même si l’enfant n’a pas sa résidence 
habituelle en Ontario, le tribunal est 
convaincu que les conditions suivantes 
sont réunies : 

(i) l’enfant est physiquement présent en 
Ontario à l’introduction de la requête, 

(ii) il existe en Ontario des preuves 
substantielles relativement à l’intérêt 
véritable de l’enfant, 

(iii) aucune requête relative à la garde ou 
au droit de visite n’est en instance 
devant un tribunal extraprovincial 
situé dans le lieu où l’enfant a sa 
résidence habituelle, 

(iv) aucune ordonnance extraprovinciale 
de garde ou de visite n’a été reconnue 
par un tribunal de l’Ontario, 

(v) l’enfant a des liens étroits et 
véritables avec l’Ontario, 

(vi) il est approprié, pour plus de 
commodité, que la compétence soit 
exercée en Ontario.  L.R.O. 1990, 
chap. C.12, par. 22 (1). 

Résidence habituelle 

(2) Un enfant a sa résidence habituelle dans le 
lieu où il habitait : 

a) soit avec son père et sa mère; 

b) soit avec, lorsque ses parents sont 
séparés, son père ou sa mère, soit en 
vertu d’un accord de séparation ou 
d’une ordonnance du tribunal, soit avec 
le consentement, même tacite, ou 
l’acquiescement de l’autre personne; 

c) soit avec une personne qui n’est ni son 
père, ni sa mère, de façon permanente 
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(c) with a person other than a parent on a 
permanent basis for a significant period of 
time, 

whichever last occurred.  R.S.O. 1990, 
c. C.12, s. 22 (2). 

Abduction 

(3) The removal or withholding of a child 
without the consent of the person having 
custody of the child does not alter the habitual 
residence of the child unless there has been 
acquiescence or undue delay in commencing 
due process by the person from whom the 
child is removed or withheld.  R.S.O. 1990, 
c. C.12, s. 22 (3). 

pendant une longue période, 

selon la dernière de ces éventualités à se 
réaliser.  L.R.O. 1990, chap. C.12, par. 22 (2). 

Enlèvement 

(3) Le fait d’emmener ou de retenir un enfant 
sans le consentement de la personne qui en a la 
garde ne modifie pas la résidence habituelle de 
l’enfant à moins que la personne qui en a la 
garde n’ait donné son acquiescement ou n’ait 
trop tardé à introduire la procédure 
équitable.  L.R.O. 1990, chap. C.12, par. 22 
(3). 

Definition 

46. (1) In this section, 

“convention” means the Convention on the 
Civil Aspects of International Child 
Abduction, set out in the Schedule to this 
section.  R.S.O. 1990, c. C.12, s. 46 (1). 

Convention in force 

(2) On, from and after the 1st day of 
December, 1983, except as provided in 
subsection (3), the convention is in force in 
Ontario and the provisions thereof are law in 
Ontario.  R.S.O. 1990, c. C.12, s. 46 (2). 

Crown, legal costs under convention 

(3) The Crown is not bound to assume any 
costs resulting under the convention from the 
participation of legal counsel or advisers or 
from court proceedings except in accordance 
with theLegal Aid Services Act, 1998.  R.S.O. 
1990, c. C.12, s. 46 (3); 1998, c. 26, s. 101. 

Central Authority 

(4) The Ministry of the Attorney General shall 
be the Central Authority for Ontario for the 
purpose of the convention.  R.S.O. 1990, 
c. C.12, s. 46 (4). 

Application to court 

(5) An application may be made to a court in 
pursuance of a right or an obligation under the 

Définition 

46. (1) La définition qui suit s’applique au 
présent article. 

«convention» S’entend de la Convention sur 
les aspects civils de l’enlèvement 
international d’enfants, dont le texte suit 
en annexe.  L.R.O. 1990, chap. C.12, par. 
46 (1). 

Convention en vigueur 

(2) La convention est en vigueur en Ontario et 
ses dispositions ont force de loi à partir du 
1er décembre 1983, sauf dispositions contraires 
du paragraphe (3).  L.R.O. 1990, chap. C.12, 
par. 46 (2). 

Couronne : frais de justice 

(3) Sauf conformément à la Loi de 1998 sur les 
services d’aide juridique, la Couronne n’est pas 
tenue d’assumer les dépens résultant des 
instances intentées en application de la 
convention ainsi que de la participation 
d’avocats ou de conseillers juridiques dans de 
telles instances.  L.R.O. 1990, chap. C.12, par. 
46 (3); 1998, chap. 26, art. 101. 

Autorité centrale 

(4) Pour l’application de la convention, 
l’autorité centrale pour l’Ontario est le 
ministère du Procureur général.  L.R.O. 1990, 
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convention.  R.S.O. 1990, c. C.12, s. 46 (5). 

Request to ratify convention 

(6) The Attorney General shall request the 
Government of Canada to submit a declaration 
to the Ministry of Foreign Affairs of the 
Kingdom of the Netherlands, declaring that 
the convention extends to Ontario.  R.S.O. 
1990, c. C.12, s. 46 (6). 

Regulations 

(7) The Lieutenant Governor in Council may 
make such regulations as the Lieutenant 
Governor in Council considers necessary to 
carry out the intent and purpose of this 
section.  R.S.O. 1990, c. C.12, s. 46 (7). 

Conflict 

(8) Where there is a conflict between this 
section and any other enactment, this section 
prevails. 

chap. C.12, par. 46 (4). 

Requête présentée au tribunal 

(5) Une requête peut être présentée à un 
tribunal pour faire exécuter une obligation ou 
un droit reconnu par la convention.  L.R.O. 
1990, chap. C.12, par. 46 (5). 

Demande de ratification de la convention 

(6) Le procureur général demande au 
gouvernement du Canada de présenter une 
déclaration au ministère des Affaires étrangères 
du Royaume des Pays-Bas portant que la 
convention s’applique à l’Ontario.  L.R.O. 
1990, chap. C.12, par. 46 (6). 

Règlements 

(7) Le lieutenant-gouverneur en conseil peut 
prendre les règlements nécessaires pour réaliser 
l’intention et l’objet du présent article.  L.R.O. 
1990, chap. C.12, par. 46 (7). 

Conflit 

(8) En cas de conflit entre le présent article et 
un autre texte, le présent article l’emporte. 
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Convention on the Civil Aspects of International Child Abduction 

Article 3 

The removal or the retention of a child is to be 
considered wrongful where - 

a)   it is in breach of rights of custody attributed 
to a person, an institution or any other body, 
either jointly or alone, under the law of the 
State in which the child was habitually resident 
immediately before the removal or retention; 
and b)   at the time of removal or retention 
those rights were actually exercised, either 
jointly or alone, or would have been so 
exercised but for the removal or retention. 

The rights of custody mentioned in sub-
paragraph a) above, may arise in particular by 
operation of law or by reason of a judicial or 
administrative decision, or by reason of an 
agreement having legal effect under the law of 
that State. 

Article 3 

Le déplacement ou le non-retour d'un enfant est 
considéré comme illicite : 

a) lorsqu'il a lieu en violation d'un droit de 
garde, attribué à une personne, une institution 
ou tout autre organisme, seul ou conjointement, 
par le droit de l'Etat dans lequel l'enfant avait 
sa résidence habituelle immédiatement avant 
son déplacement ou son non-retour ; et 
b) que ce droit était exercé de façon effective 
seul ou conjointement, au moment du 
déplacement ou du non-retour, ou l'eût été si de 
tels événements n'étaient survenus. 

Le droit de garde visé en a) peut notamment 
résulter d'une attribution de plein droit, d'une 
décision judiciaire ou administrative, ou d'un 
accord en vigueur selon le droit de cet Etat. 

Article 12 

Where a child has been wrongfully removed or 
retained in terms of Article 3 and, at the date of 
the commencement of the proceedings before 
the judicial or administrative authority of the 
Contracting State where the child is, a period of 
less than one year has elapsed from the date of 
the wrongful removal or retention, the authority 
concerned shall order the return of the child 
forthwith. 

The judicial or administrative authority, even 
where the proceedings have been commenced 
after the expiration of the period of one year 
referred to in the preceding paragraph, shall 
also order the return of the child, unless it is 
demonstrated that the child is now settled in its 
new environment. 

Where the judicial or administrative authority 
in the requested State has reason to believe that 
the child has been taken to another State, it 
may stay the proceedings or dismiss the 
application for the return of the child. 

Article 12 

Lorsqu'un enfant a été déplacé ou retenu 
illicitement au sens de l'article 3 et qu'une 
période de moins d'un an s'est écoulée à partir 
du déplacement ou du non-retour au moment 
de l'introduction de la demande devant 
l'autorité judiciaire ou administrative de l'Etat 
contractant où se trouve l'enfant, l'autorité 
saisie ordonne son retour immédiat. 

L'autorité judiciaire ou administrative, même 
saisie après l'expiration de la période d'un an 
prévue à l'alinéa précédent, doit aussi ordonner 
le retour de l'enfant, à moins qu'il ne soit établi 
que l'enfant s'est intégré dans son nouveau 
milieu. 

Lorsque l'autorité judiciaire ou administrative 
de l'Etat requis a des raisons de croire que 
l'enfant a été emmené dans un autre Etat, elle 
peut suspendre la procédure ou rejeter la 
demande de retour de l'enfant. 
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Convention on the Rights of the Child, 28 May 1990, 1577 UNTS 3, Can TS 1992 No 3 
 
Preamble 

The States Parties to the present Convention, 

Considering that, in accordance with the 
principles proclaimed in the Charter of the 
United Nations, recognition of the inherent 
dignity and of the equal and inalienable rights 
of all members of the human family is the 
foundation of freedom, justice and peace in the 
world, 

Bearing in mind that the peoples of the United 
Nations have, in the Charter, reaffirmed their 
faith in fundamental human rights and in the 
dignity and worth of the human person, and 
have determined to promote social progress 
and better standards of life in larger freedom, 

Recognizing that the United Nations has, in the 
Universal Declaration of Human Rights and in 
the International Covenants on Human Rights, 
proclaimed and agreed that everyone is entitled 
to all the rights and freedoms set forth therein, 
without distinction of any kind, such as race, 
colour, sex, language, religion, political or 
other opinion, national or social origin, 
property, birth or other status, 

Recalling that, in the Universal Declaration of 
Human Rights, the United Nations has 
proclaimed that childhood is entitled to special 
care and assistance, 

Convinced that the family, as the fundamental 
group of society and the natural environment 
for the growth and well-being of all its 
members and particularly children, should be 
afforded the necessary protection and 
assistance so that it can fully assume its 
responsibilities within the community, 

Recognizing that the child, for the full and 
harmonious development of his or her 

Préambule 

Les Etats parties à la présente Convention, 

Considérant que, conformément aux principes 
proclamés dans la Charte des Nations Unies, la 
reconnaissance de la dignité inhérente à tous 
les membres de la famille humaine ainsi que 
l'égalité et le caractère inaliénable de leurs 
droits sont le fondement de la liberté, de la 
justice et de la paix dans le monde, 

Ayant à l'esprit le fait que les peuples des 
Nations Unies ont, dans la Charte, proclamé à 
nouveau leur foi dans les droits fondamentaux 
de l'homme et dans la dignité et la valeur de la 
personne humaine, et qu'ils ont résolu de 
favoriser le progrès social et d'instaurer de 
meilleures conditions de vie dans une liberté 
plus grande, 

Reconnaissant que les Nations Unies, dans la 
Déclaration universelle des droits de l'homme 
et dans les pactes internationaux relatifs aux 
droits de l'homme, ont proclamé et sont 
convenues que chacun peut se prévaloir de tous 
les droits et de toutes les libertés qui y sont 
énoncés, sans distinction aucune, notamment 
de race, de couleur, de sexe, de langue, de 
religion, d'opinion politique ou de toute autre 
opinion, d'origine nationale ou sociale, de 
fortune, de naissance ou de toute autre 
situation, 

Rappelant que, dans la Déclaration universelle 
des droits de l'homme, les Nations Unies ont 
proclamé que l'enfance a droit à une aide et à 
une assistance spéciales, 

Convaincus que la famille, unité fondamentale 
de la société et milieu naturel pour la 
croissance et le bien-être de tous ses membres 
et en particulier des enfants, doit recevoir la 
protection et l'assistance dont elle a besoin pour 
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personality, should grow up in a family 
environment, in an atmosphere of happiness, 
love and understanding, 

Considering that the child should be fully 
prepared to live an individual life in society, 
and brought up in the spirit of the ideals 
proclaimed in the Charter of the United 
Nations, and in particular in the spirit of peace, 
dignity, tolerance, freedom, equality and 
solidarity, 

Bearing in mind that the need to extend 
particular care to the child has been stated in 
the Geneva Declaration of the Rights of the 
Child of 1924 and in the Declaration of the 
Rights of the Child adopted by the General 
Assembly on 20 November 1959 and 
recognized in the Universal Declaration of 
Human Rights, in the International Covenant 
on Civil and Political Rights (in particular in 
articles 23 and 24), in the International 
Covenant on Economic, Social and Cultural 
Rights (in particular in article 10) and in the 
statutes and relevant instruments of specialized 
agencies and international organizations 
concerned with the welfare of children, 

Bearing in mind that, as indicated in the 
Declaration of the Rights of the Child, "the 
child, by reason of his physical and mental 
immaturity, needs special safeguards and care, 
including appropriate legal protection, before 
as well as after birth", 

Recalling the provisions of the Declaration on 
Social and Legal Principles relating to the 
Protection and Welfare of Children, with 
Special Reference to Foster Placement and 
Adoption Nationally and Internationally; the 
United Nations Standard Minimum Rules for 
the Administration of Juvenile Justice (The 
Beijing Rules); and the Declaration on the 
Protection of Women and Children in 
Emergency and Armed Conflict, Recognizing 
that, in all countries in the world, there are 
children living in exceptionally difficult 

pouvoir jouer pleinement son rôle dans la 
communauté, 

Reconnaissant que l'enfant, pour 
l'épanouissement harmonieux de sa 
personnalité, doit grandir dans le milieu 
familial, dans un climat de bonheur, d'amour et 
de compréhension, 

Considérant qu'il importe de préparer 
pleinement l'enfant à avoir une vie individuelle 
dans la société, et de l'élever dans l'esprit des 
idéaux proclamés dans la Charte des Nations 
Unies, et en particulier dans un esprit de paix, 
de dignité, de tolérance, de liberté, d'égalité et 
de solidarité, 

Ayant à l'esprit que la nécessité d'accorder une 
protection spéciale à l'enfant a été énoncée 
dans la Déclaration de Genève de 1924 sur les 
droits de l'enfant et dans la Déclaration des 
droits de l'enfant adoptée par l'Assemblée 
générale le 20 novembre 1959, et qu'elle a été 
reconnue dans la Déclaration universelle des 
droits de l'homme, dans le Pacte international 
relatif aux droits civils et politiques (en 
particulier aux articles 23 et 24), dans le Pacte 
international relatif aux droits économiques, 
sociaux et culturels (en particulier à l'article 10) 
et dans les statuts et instruments pertinents des 
institutions spécialisées et des organisations 
internationales qui se préoccupent du bien-être 
de l'enfant, 

Ayant à l'esprit que, comme indiqué dans la 
Déclaration des droits de l'enfant, «l'enfant, en 
raison de son manque de maturité physique et 
intellectuelle, a besoin d'une protection spéciale 
et de soins spéciaux, notamment d'une 
protection juridique appropriée, avant comme 
après la naissance», 

Rappelant les dispositions de la Déclaration sur 
les principes sociaux et juridiques applicables à 
la protection et au bien- être des enfants, 
envisagés surtout sous l'angle des pratiques en 
matière d'adoption et de placement familial sur 
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conditions, and that such children need special 
consideration, 

Taking due account of the importance of the 
traditions and cultural values of each people for 
the protection and harmonious development of 
the child, Recognizing the importance of 
international co-operation for improving the 
living conditions of children in every country, 
in particular in the developing countries, 

Have agreed as follows: 

les plans national et international, de 
l'Ensemble de règles minima des Nations Unies 
concernant l'administration de la justice pour 
mineurs (Règles de Beijing) et de la 
Déclaration sur la protection des femmes et des 
enfants en période d'urgence et de conflit armé, 

Reconnaissant qu'il y a dans tous les pays du 
monde des enfants qui vivent dans des 
conditions particulièrement difficiles, et qu'il 
est nécessaire d'accorder à ces enfants une 
attention particulière, 

Tenant dûment compte de l'importance des 
traditions et valeurs culturelles de chaque 
peuple dans la protection et le développement 
harmonieux de l'enfant, 

Reconnaissant l'importance de la coopération 
internationale pour l'amélioration des 
conditions de vie des enfants dans tous les 
pays, en particulier dans les pays en 
développement, 

Sont convenus de ce qui suit : 
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German Civil Code in the version promulgated on 2 January 2002 (Federal Law Gazette 
[Bundesgesetzblatt] I page 42, 2909, Section 1626 

Section 1626 
Parental custody, principles 

(1) The parents have the duty and the right to care for the minor child (parental custody). The 
parental custody includes the care for the person of the child (care for the person of the child) and 
the property of the child (care for the property of the child). 

(2) In the care and upbringing of the child, the parents take account of the growing ability and the 
growing need of the child for independent responsible action. They discuss questions of parental 
custody with the child to the extent that, in accordance with the stage of development of the child, 
it is advisable, and they seek agreement. 

(3) The best interests of the child as a general rule include contact with both parents. The same 
applies to contact with other persons to whom the child has ties, if maintaining these ties is 
beneficial for its development. 
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