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PART I — OVERVIEW AND STATEMENT OF FACTS 

A. Overview:  Big Bucket 

1. “Voluntary associations” is a big bucket. It includes a broad spectrum of groups: 

 unions; 

 professional associations and licensing bodies; 

 political parties; 

 religious congregations; 

 social clubs; 

 sporting associations; 

 fraternal organizations; and 

 even gyms. 

2. On average, Canadians are associated with at least three such associations.
1
 These groups 

play a significant role in the civic life of Canadian pluralistic society.
2
 This case is about whether 

secular courts have jurisdiction to judicially review the membership decisions of voluntary 

religious associations. 

3. The majority decision in Wall v Highwood Congregation et al. affects all of these groups 

and, by extension, virtually all Canadians. For the first time, members of a voluntary religious 

association will be able to ask a court to review the decisions taken by that association so long as 

the decision in question is determined to be final. There is no other qualifier on the right to have 

a court hear the case and possibly quash the association’s decision – even if the member has been 

excluded from the association. 

4. According to the Court of Appeal below, no decision is too small to be challenged in 

court. Future decisions could be about who gets admitted to a local book club, how much ice 

time a child is granted by their skating club, whether a gym member can be asked to leave 

because of body odour, or, as in this case, how a private religious organization determines who 

qualifies for membership. 

5. While most Canadians either understand that not all decisions are worth fighting over or 

else do not have the time and money to do so – many will fight, given the opportunity. The mere 

                                                 
1
 Source: http://www.thecanadianencyclopedia.ca/en/article/associations/. 

2
  Affidavit of Howard Anglin, Canadian Constitution Society, sworn November 2, 2016 at para 11. [Tab D-171] 

http://www.thecanadianencyclopedia.ca/en/article/associations/
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threat of litigation by a well-heeled association member could be an effective means of forcing 

their will on the group. Courts are busy enough (in some jurisdictions jammed, particularly 

following R v Jordan
3
) – now must they add judicial review of decisions taken by the smallest of 

religious, social, or sports groups; decisions that affect only interpersonal relationships? Must the 

unpaid, volunteer members who take the lead in most of these associations be exposed to this 

litigation risk? 

6. Is the Charter silent on these issues? The majority of the Court of Appeal below, 

although specifically adjudicating a membership decision made by a religious congregation, 

made no reference to the fundamental freedoms of association and religion. As the dissenting 

judge points out, the Supreme Court did not consider the Charter when deciding the question of 

membership in Lakeside Colony of Hutterian Brethren v Hofer.
4
 In fact, there is no definitive 

judgment from this Honourable Court opining on the constitutional status of a membership 

decision for a religious community or any voluntary association. This case presents that 

opportunity. 

B. Statement of Facts 

7. The Highwood Congregation of Jehovah’s Witnesses is a fully voluntary and 

unincorporated association and registered charity under the Income Tax Act. It has no articles of 

association or any by-laws. It is not a public actor. It has no statutory foundation of any kind.
5
 

8. Randy Wall voluntarily became one of Jehovah’s Witnesses in 1980. He associated with 

the Highwood Congregation in Calgary, Alberta. This congregation has about 100 baptized 

members.
6
 

9. Congregation members associate and worship together because they share common 

religious values.
7
 

                                                 
3
 R v Jordan, 2016 SCC 27. 

4
  Lakeside Colony of Hutterian Brethren v Hofer, [1992] 3 SCR 165 [Lakeside Colony]. 

5
 Memorandum of Judgment of the Court of Appeal of Alberta, dated September 8, 2016 (MOJ)  

at paras 35, 41, 42. [Tab B-11] 
6
 MOJ at paras 3, 30, 49. [Tab B-11] 

7
  Ibid at para 71. [Tab B-11] 
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10. On March 21, 2014, Mr. Wall received a written invitation to meet with four elders of the 

congregation to respond to an allegation he had engaged in drunkenness. The elders added: “We 

look forward to providing you whatever spiritual assistance we can.”
8
 

11. On March 24, 2014, Mr. Wall met with the elders as agreed. He admitted to being drunk 

on two occasions, and on one of those occasions verbally abusing his wife. The elders decided to 

disfellowship (expel) Mr. Wall, finding he was not sufficiently repentant.
9
 

12. Mr. Wall asked to meet with a different group of three elders from neighbouring 

congregations to review the decision to disfellowship him. That meeting was held on April 5, 

2014.
10

 

13. Mr. Wall again admitted to the sins of drunkenness and reviling (abusive speech) but 

claimed he was repentant. The second group of elders also were of the view Mr. Wall was not 

sufficiently repentant. They decided Mr. Wall should be disfellowshipped.
11

 

14. On April 23, 2014, members of the Highwood Congregation were informed only that 

Mr. Wall was no longer one of Jehovah’s Witnesses. After this announcement of his 

disfellowshipping, individual Jehovah’s Witnesses, based on their religious conscience, would 

avoid further association with Mr. Wall until he repents of his sins. Mr. Wall was free to attend 

the religious services of Jehovah’s Witnesses and after a passage of time could ask the elders to 

revisit their decision to disfellowship him with a view to reinstating him in the congregation.
12

 

(i) Special Chambers Decision On Jurisdiction 

15. Mr. Wall chose to file an originating application for judicial review of the Highwood 

Congregation’s decision to disfellowship him. He wanted both to quash the elders’ decision and 

to enforce an announcement in the congregation saying the decision to disfellowship him was 

made in error.
13

 

                                                 
8
  MOJ at paras 4, 51. [Tab B-11] 

9
 Ibid at paras 5, 6, 51-53. [Tab B-11]; 

10
  Ibid at paras 7, 54, 55. [Tab B-11]; 

11
 Ibid at paras 7, 55, 56. [Tab B-11] 

12
 Ibid at paras 6, 31, 57, 58. [Tab B-11]; Transcript of Proceedings, dated April 16, 2015 (Transcript) 

[Tab D-102:20-D-105:17; D-109:33-D-111:22]. 
13

 MOJ at paras 1, 60. [Tab B-11] 
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16. Mr. Wall, in his application, said he lost business as a realtor as a consequence of being 

shunned by Jehovah’s Witnesses. He also complained about the process used by the elders 

(no particulars of the allegations, whether he could retain legal counsel, and whether there would 

be any record of the proceedings). Mr. Wall also said he was entitled to written reasons for the 

decisions of the two groups of elders.
14

 

17. A chambers judge directed a bifurcated proceeding, beginning with the question of the 

court’s jurisdiction to hear the application for judicial review. Justice Wilson, another chambers 

judge, concluded the Court of Queen’s Bench had jurisdiction under the Alberta Rules of Court 

to judicially review the decision to disfellowship Mr. Wall.
15

 

18. Wilson J. held, “in my opinion justice must be done. And I think this man has suffered in 

a way that does involve the court’s jurisdiction.” In support of his decision, Wilson J. held the 

religious practice of shunning infringed Mr. Wall’s Charter protected right of freedom to 

associate and established an economic threat.
16

 

19. Wilson J. held he had jurisdiction to review the merits of the religious decision to 

disfellowship Mr. Wall by obtaining expert evidence on both: 

 Scriptural sins (in this case, drunkenness and reviling); and 

 the Bible criteria used by elders to determine a sinner’s repentance.
17

 

After the judge read the Bible scripture at 1 Corinthians 5:11 (“sexually immoral or a greedy 

person or an idolater or a reviler or a drunkard or an extortioner, not even eating with such a 

man.”), Wilson J. expressed his confusion with “how the church teaches it,” then stated: 

To me that just didn’t make any sense. So I presume one would go elsewhere. But 

again, that would be just simply – if it’s someone who has an expertise in the field 

would be able to assist the judge in – in understanding it. So I don’t think that I 

would have any difficulty in understanding what those standards were and I don’t 

think it’s impossible for a court to be able to apply. The whole issue, you know, 

comes back to the basic question, is do I have any jurisdiction here.
18

 

                                                 
14

 MOJ at paras 10, 22, 31, 136. [Tab B-11] 
15

  Ibid at paras 9, 11. [Tab B-11] 
16

 Ibid at paras 11, 62. [Tab B-11] 
17

 Transcript [D-141:11-D-142:13; D-144:21-D-147:33]. 
18

 Transcript [D-147:19, 20, 25-34]. 
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(ii) Divided Court of Appeal 

20. The Applicants appealed the decision of Wilson J. to the Court of Appeal. There, a 

majority of the Court (Paperny J.A. and Rowbotham J.A.) held courts have jurisdiction to 

judicially review decisions of religious organizations when: 

1. it is alleged a property or civil right is affected;  

2. a breach of the rules of natural justice is alleged; or  

3. the complainant has exhausted the organization’s internal processes.
19

 

21. The majority found the alleged economic loss Mr. Wall suffered as a result of being 

disfellowshipped implicated his civil rights. However, the basis for the Court’s jurisdiction was 

Mr. Wall’s allegation the rules of natural justice were breached, and that he had exhausted all 

avenues of appeal within the congregation. Therefore, the Applicants’ appeal was dismissed and 

the application for judicial review returned to the Court of Queen’s Bench to be heard by a 

chambers judge other than Wilson J.
20

 

22. In dissent, Wakeling J.A. would have allowed the Applicants’ appeal for the following 

reasons: 

The Highwood Congregation is not a public actor. It is a private actor and is not 

subject to judicial review. It has no statutory foundation of any kind. The 

Highwood Congregation makes no decisions that have any consequences for 

members of the public. 

Even if the Highwood Congregation was subject to judicial review, its decision to 

expel Mr. Wall does not raise a justiciable issue. 

Fundamental constitutional principles give the members of the Highwood 

Congregation the right to determine their coreligionists. 

Mr. Wall does not have a right to belong to the Highwood Congregation if its 

members do not want to associate with him. His freedom of association interest 

does not compel other Jehovah’s Witnesses to interact with him. 

  

                                                 
19

 MOJ at paras 16-21. [Tab B-11] 
20

 Ibid at paras 22, 25, 29. [Tab B-11] 
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The Highwood Congregation’s decision to expel Mr. Wall does not affect his civil 

or property rights. The expulsion decision did not affect the validity of his 

realtor’s licence. He still has a legal right to act as a realtor. A person does not 

have to be a member of the Highwood Congregation to be a real estate agent. The 

fact that a large proportion of his client base will no longer do business with him 

because of the disfellowship decision does not affect the continued validity of his 

licence. 

This Court cannot compel Jehovah’s Witnesses to do business with Mr. Wall. 

Jehovah’s Witnesses can select any realtor they want. Mr. Wall does not have a 

property interest in his client base in these circumstances.
21

 

PART II — QUESTIONS IN ISSUE 

23. This Application raises the following issues of national and public importance: 

ISSUE ONE: Are membership decisions of voluntary associations protected by 

sections 2(a) and 2(d) of the Charter? 

Is joining with others in a voluntary association to pursue religious, 

recreational, vocational, or sport activities protected by freedom of 

association? Does imposition of secular rules on a voluntary religious 

association interfere with that group’s right to determine its own religious 

obligations? 

ISSUE TWO: What is (and should not be) justiciable for Canadian courts? 

What should be the business of Canadian courts? Should courts open their 

doors to adjudicate disagreements and hurt feelings between members of 

voluntary associations such as religious congregations, clubs, and sports 

associations? Do courts have the institutional capacity and legitimacy to 

adjudicate this kind of dispute and provide an enforceable remedy? 

ISSUE THREE: Are membership decisions of voluntary associations justiciable? 

Does a person have a judicially enforceable right to membership or 

continuation of membership in a voluntary association? Can one enforce 

one’s own membership in a religious organization by way of an order of 

specific performance? Is an alleged breach of natural justice enough to 

trigger a court’s intervention into such decisions? 

  

                                                 
21

 MOJ at paras 41, 43-47 [emphasis added]. [Tab B-11] 
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PART III — STATEMENT OF ARGUMENT 

ISSUE ONE: Are membership decisions of voluntary associations protected by 

sections 2(a) and 2(d) of the Charter? 

24. “[T]here is no definitive judgment from the Supreme Court of Canada opining on the 

constitutional status of religious associations’ membership decisions.”
22

 

25. For the past quarter-century, civil courts have relied on Lakeside Colony
23

 when deciding 

disputes over membership in religious associations.
24

 In Lakeside Colony, this Honourable Court 

did not consider the Charter; the parties had simply accepted the court had jurisdiction,
25

 and 

neither party invoked freedom of association or freedom of religion. 

26. The issues raised by this case show there is a crucial need for guidance to establish what 

protection the Charter affords individuals, groups, and religious communities across Canada. 

Are membership decisions of a voluntary association such as a religious congregation protected 

from state and judicial interference? 

27. The chambers judge held Mr. Wall’s right to freedom of association under s. 2(d) was 

triggered by the congregation’s decision to shun him.
26

 In the Court of Appeal below, 

Wakeling J.A. opined in dissent that sections 2(a) and (d) protected the religious community’s 

right to make membership decisions, to choose who to associate with. 

28. The majority of the Court of Appeal below largely ignored these Charter concerns, 

holding that courts always have jurisdiction to judicially review the validity of all membership 

decisions – including those of voluntary religious congregations. 

A. Does section 2(d) of the Charter Protect a Voluntary Association’s  

Freedom to Make Membership Decisions? 

29. This Honourable Court recently acknowledged “[t]he historical emergence of association 

as a fundamental freedom — one which permits the growth of a sphere of civil society largely 

                                                 
22

 MOJ at para 110. [Tab B-11] 
23

 Lakeside Colony, supra note 4. 
24

 MOJ at para 103. [Tab B-11] 
25

 Lakeside Colony, supra note 4 at para 11. 
26

 MOJ at para 62. [Tab B-11] 
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free from state interference — has its roots in the protection of religious minority groups”.
27

 This 

Honourable Court’s jurisprudence on freedom of association has nevertheless developed almost 

exclusively with respect to labour relations.
28

 

30. Although this Honourable Court has generally considered cases involving religion 

through the lens of freedom of religion or expression, the heart of this case raises issues related 

to the freedom of association of all voluntary associations.
 29

 This Court’s freedom of association 

jurisprudence has evolved to encompass the following: 

 Freedom of association applies to a wide range of associations;
30

 

 Although some aspects of freedom of association may be protected by ss. 7, 2(a) 

or 2(b) of the Charter, full meaning should be given to s. 2(d);
31

 

 Freedom of association protects “the right to … form associations,” and also 

“the right to join with others in the pursuit of other constitutional rights”;
32

 

 Freedom of association requires a generous and purposive approach;
33

 

 Freedom of association protects groups;
34

 and 

 Importantly, freedom to associate includes the freedom not to associate.
35

 

31. This Honourable Court has held the freedom not to associate is particularly an issue when 

forced association would amount to “ideological coercion.”
36

 McLachlin C.J. explained the basis 

for this concept as follows: 

The justification for a right not to associate would appear to be the individual’s 

interest in being free from enforced association with ideas and values to which he 

or she does not voluntarily subscribe.
37

 

                                                 
27

 Mounted Police Association of Ontario v Canada (AG), 2015 SCC 1 at para 56 [Mounted Police Assn]. 
28

 Ibid at para 30. 
29

  Affidavit of Howard Anglin, Canadian Constitution Society, sworn November 2, 2016 at paras 9,13. [Tab D-171] 
30

 As Justice Le Dain stated in Reference Re Public Service Employee Relations Act (Alta), [1987] 1 SCR 313 at 

para 141: “In considering the meaning that must be given to freedom of association in s. 2(d) of the Charter it is 

essential to keep in mind that this concept must be applied to a wide range of associations or organizations of a 

political, religious, social or economic nature”. 
31

 Lavigne v Ontario Public Service Employees Union, [1991] 2 SCR 211, 1991 CanLII 68 at para 239 [Lavigne]. 
32

 Mounted Police Assn, supra note 27 at para 66. 
33

 Ibid at para 46. 
34

 Ibid at para 63-66. 
35

 Ibid at para 42. 
36

 R v Advance Cutting & Coring Ltd., 2001 SCC 70 at paras 2-4, 7, 28, 201, 231, 232. 
37

 Lavigne, supra note 31 at para 300 [emphasis in original]. 
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32. The notion of “ideological coercion” is especially meaningful when considered in the 

context of a religious association. As noted by Wakeling J.A. below: 

The Highwood Congregation is a group of people who associate together because 

they share common religious values. … 

[R]eligious associations — and more importantly, the constituent members — 

have the constitutional right to select their own members — those with whom 

they will worship.  This decision to exclude a person from the group may be 

attributable to irreconcilable religious differences or perceived unacceptable 

forms of behavior.  One should not have to undertake such an intensely personal 

pursuit with those with whom they do not wish to associate.
38

 

33. The Court of Appeal’s ruling that courts have jurisdiction to review and potentially annul 

all private religious association membership decisions opens the door to judicially enforced 

religious association – raising the following practical questions for this Honourable Court’s 

consideration: 

 Does the Charter permit secular courts to determine who individuals should 

associate with, whether for religious, cultural, or recreational purposes?
39

 

 Does insisting public law procedural standards be followed before a group of 

individuals can decide they no longer wish to associate with someone violate their 

freedom of association? 

 Does an individual’s collateral adverse consequences (other than property or civil 

rights) because of loss of membership trump the remaining group members’ 

constitutionally protected freedom to associate without state interference? 

 Could what an individual is free to do, that is to associate, become an enforceable 

right against other individuals who have their own fundamental freedom to 

associate or not with whom they wish?  

B. Does section 2(a) of the Charter Protect a Religious Association’s 

Freedom to Make Membership Decisions? 

34. Wakeling J.A. stated: “The Supreme Court of Canada has not decided the effect s. 2(a) of 

the Charter has on the reviewability of a religious association’s membership decision.”
40

 This 

case provides that opportunity. The court record contains sufficient factual context to 

appropriately determine this issue now. 

                                                 
38

 MOJ at para 71, 111 [emphasis added]. [Tab B-11] 
39

 Bruker v Marcovitz, 2007 SCC 54 at 82 [Bruker], “We also accept the right of Canadians to decide for themselves 

whether their marriage has irretrievably broken down.” What about religious relationships? 
40

 MOJ at para 115. [Tab B-11] 
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(i) Religious Freedom Protects Establishing and Maintaining  

Communities of Faith 

35. This Honourable Court recognizes section 2(a) of the Charter protects individuals and 

religious communities.
41

 

36. LeBel J. included communities of faith in his description of the “highly textured nature of 

freedom of religion” in Alberta v Hutterian Brethren of Wilson Colony:  

“It also incorporates a right to establish and maintain a community of faith that 

shares a common understanding of the nature of the human person, of the 

universe, and of their relationships with a Supreme Being in many religions… 

Religion is about religious beliefs, but also about religious relationships… We are 

discussing the fate… of a community that shares a common faith and a way of life 

that is viewed by its members as a way of living that faith and of passing it on to 

future generations.
42

 

37. In that same decision, Abella J. quoted from the European Court of Human Rights: 

[T]he right of believers to freedom of religion, which includes the right to 

manifest one’s religion in community with others, encompasses the expectation 

that believers will be allowed to associate freely, without arbitrary State 

intervention.
43

 

38. In Mounted Police Association of Ontario v Canada (AG), this Honourable Court 

embraced LeBel J. and Abella J.’s above-noted views: 

The Court has also found that freedom of religion is not merely a right to hold 

religious opinions but also an individual right to establish communities of faith . . 

. And while this Court has not dealt with the issue, there is support for the view 

that “the autonomous existence of religious communities is indispensable for 

pluralism in a democratic society and is thus an issue at the very heart of the 

protection” of freedom or religion.
44

 

39. Wakeling J.A. captured the essence of this right to establish and maintain communities of 

faith in the following passage: 

Most people choose to act with others to better achieve their religious goals. They 

identify common values the presence of which makes a person a valuable group 

                                                 
41

 Loyola High School v Quebec (AG), 2015 SCC 12 at paras 44, 91 [Loyola High School];  

Alberta v Hutterian Brethren of Wilson Colony, 2009 SCC 37 at paras 31, 130, 181 [Wilson Colony]. 
42

 Wilson Colony, supra note 41 at paras 181-182 [emphasis added]. 

Note: LeBel J was in dissent, but the disagreement with the majority related to the application of the Oakes test.  

The majority agreed religious freedom includes a collective aspect (para 31). 
43

 Ibid at para 131, Abella J quoting from Metropolitan Church of Bessarabia and Others v Moldova, no. 45701/99, 

ECHR 2001-XII, para 118. 
44

 Mounted Police Assn, supra note 27 at para 64 [emphasis added]. 
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member. To ensure that individual’s religious values are not abridged by state acts 

that compromise the capacity of religious associations to independently select its 

members and religious leaders the state must allow religious associations to make 

these essential decisions upon which the welfare of the religious association 

depends. 

Civil courts must recognize as binding the work product of the organizational 

structure that religious associations create to identify persons who will promote 

the welfare of the religious association — who should be members and leaders — 

and the role religious associations assign to their internal organs. These are the 

protocols which guide the conduct of religious associations. … 

Whether a religion prospers and attracts new members and has influence in the 

greater community should be the product of the efforts of adherents of a religion 

and the values of the religion, not the level of support provided by state apparatus, 

including the judicial branch of government.
45

 

40. Does the right to establish and maintain communities of faith include the right for a 

religious association to make its own membership decisions? If so, would judicial review of a 

religious association’s membership decisions “disrupt the vitality” of the religious community 

and “represent a profound interference with religious freedom”?
46

 

(ii) Should Courts Avoid Interpreting Religious Customs or Rituals? 

41. The Court of Appeal below has ruled courts have jurisdiction to review “the process”
47

 a 

church authority uses when making membership decisions. Lakeside Colony illustrates it is often 

impossible for a court to review whether a member has been “validly expelled” without 

interpreting and determining the content of religious customs or rituals in order to assess whether 

the association followed its own rules.
48

 

42. In Lakeside Colony, after determining that tradition and custom was the highest source of 

authority within the Hutterite colony, this Honourable Court endeavored to identify and interpret 

these unwritten rules to determine whether the colony had acted in accordance with them.
49

 The 

Court acknowledged its inquiry into the realm of religious sources of authority was “a vexing 

question.”
50

 

                                                 
45

 MOJ at paras 118-120. [Tab B-11] 
46

  Loyola High School, supra note 41 at para 67. 
47

 MOJ at para 22. [Tab B-11] 
48

 Lakeside Colony, supra note 4 paras 10-13. 
49

 Ibid at paras 61-66. 
50

 Ibid at para 61. 
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43. The question is vexing because the ‘tradition and custom’ of a religious organization is 

inextricably linked with religious belief. The appropriateness of that inquiry was put in doubt by 

Iacobucci J.’s remark years later in Syndicat Northcrest v Amselem:  “An inquiry into the 

mandatory nature of an alleged religious practice is not only inappropriate, it is plagued with 

difficulties.”
51

 As Wakeling J.A. observed in dissent below: “The internal bodies religious 

associations assign to resolve these controversies are better equipped to make these decisions and 

have the support of the association’s membership.”
52

 

44. Syndicat Northcrest held courts must refrain from adjudicating matters of religious 

doctrine or practice so as to not interfere with freedom of religion: 

In my view, the State is in no position to be, nor should it become, the arbiter of 

religious dogma. Accordingly, courts should avoid judicially interpreting and thus 

determining, either explicitly or implicitly, the content of a subjective 

understanding of religious requirement, “obligation”, precept, “commandment”, 

custom or ritual. Secular judicial determinations of theological or religious 

disputes, or of contentious matters of religious doctrine, unjustifiably entangle the 

court in the affairs of religion.
53

 

45. Given what this Honourable Court has stated subsequent to Lakeside Colony, does 

freedom of religion: 

 protect against the courts inquiring into the customs, traditions, and religious 

doctrine that religious associations rely on when making membership decisions?
54

 

 prevent courts from interfering with a religious association’s ability to limit 

membership based on “subjective understanding of religious requirement”?
55

 

 and is a court determining religious obligations when it imposes secular rules of 

natural justice on a voluntary religious association determining its own 

membership?
56

 

                                                 
51

 Syndicat Northcrest v Amselem, 2004 SCC 47 at para 47 [Syndicat Northcrest]. 
52

 MOJ at para 121 [emphasis added]. [Tab B-11] 
53

 Syndicat Northcrest, supra note 51 at para 50; see also para 55. 
54

 The present case is clearly distinguishable from Bruker v Marcovitz, supra note 39 at para 47, where this Court 

made clear “[w]e are not dealing with judicial review of doctrinal religious principles, such as whether a 

particular get is valid. Nor are we required to speculate on what the rabbinical court would do” [emphasis in 

original].  The issue in Bruker v Marcovitz was whether a party could claim civil damages for breach of contract 

when the other party refuses to fulfill a religious obligation promised in the contract. 
55

 Syndicat Northcrest, supra note 51 at para 50. 
56

 MH Ogilvie, “Ecclesiastical Law:  Jurisdiction of Civil Courts:  Governing Documents of Religious 

Organizations: Natural Justice: Lakeside Colony of Hutterian Brethren v Hofer” (1993) 72 Can Bar Rev 238 at 

252 [Ogilvie]. 
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46. A key question in this appeal will be whether the state should remain neutral in matters 

involving spiritual choice. “[T]rue neutrality presupposes that the state abstains from taking a 

position on questions of religion.”
57

 This Honourable Court now has a unique opportunity to 

determine whether ‘abstaining’ requires leaving religious organizations alone to make their own 

membership decisions – especially when those decisions are based on religious concepts such as 

“sin” and “repentance.” 

47. Is it necessary to preserve a “neutral public space free from coercion, pressure and 

judgment on the part of public authorities in matters of spirituality”
58

? Does judicial review of a 

religious association’s decision to disfellowship a member compromise state neutrality and as a 

result interfere with freedom of religion? Are courts thereby effectively taking sides in a purely 

religious dispute without any property or civil significance? By judicially reviewing a decision to 

disfellowship an individual from a church, is a court not de facto involving itself in maintaining 

communities of faith, and thereby violating freedom of religion? 

48. Definitive direction from this Court is needed to establish how freedom of association 

protects members of voluntary associations outside the labour context
59

, if and how that 

protection of groups extends to religious communities, and if freedom of religion protects the 

community’s right to determine their coreligionists. 

                                                 
57

 Mouvement laïque québécois v Saguenay (City), 2015 SCC 16 at paras 1, 132, 134  

[Mouvement laïque québécois]. 
58

 Mouvement laïque québécois, supra note 57 at paras 74-76. 
59

 Since this Honourable Court has afforded protection to members of voluntary associations in the labour context, 

why not for religious groups? Generally speaking, the Charter does not protect economic interests – the 

Respondent does not advance a possible justification under s. 1 of the Charter. 
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ISSUE TWO: What is (and should not be) justiciable for Canadian courts? 

A. Is Everything Justiciable? 

49. The Court of Appeal majority greatly expanded what is justiciable in Canada. It extended 

the public law remedy of judicial review to all voluntary associations. It made the previous 

threshold requirement of a final decision an independent basis for accepting jurisdiction.
60

 This 

expansion of justiciability is of national and public importance. Most Canadians are members of 

one or more voluntary associations. Now, if any member of a voluntary association feels 

somehow aggrieved by any final decision of their religious organization, club, or sports 

association they can seek vindication before a court. 

50. At a time when the issues of access to justice, strained judicial resources, and timely 

disposition of criminal matters have received this Court’s attention and guidance, should courts 

allow themselves to be drawn into often intractable and personal disputes about sin, repentance, 

or without legal significance? In Hryniak, this Court called for a “culture shift,” the realization 

that access to the civil justice system must be proportionate, timely and affordable. In that case, 

this Court considered the balance between procedure and access. The unanimous Court stated: 

“The proportionality principle means that the best forum for resolving a dispute is not always 

that with the most painstaking procedure.”
61

 

51. Can that same principle of proportionality be applied to the balance between justiciability 

and access? The wider court doors are open to disputes without legal significance, the less access 

persons seeking to enforce real rights will have to timely justice. Moreover, the greater the scope 

for court intervention into the lives of ordinary Canadians, the less private space voluntary 

organizations will have to define themselves. It is the legal equivalent of putting two balloons in 

a box – the more one balloon is inflated, the more the other will be deflated. 

                                                 
60

 Case comments note the Court of Appeal decision is “a significant extension to the scope of judicial review in 

Canada.” See Shaun Fluker, “Does Judicial Review Apply to Decisions Made by Religious Groups?”, 

ABlawg.ca; see also Kirk N Lambrecht, Q.C., “Rules of Natural Justice Apply to Religious Organizations in 

Alberta” Shores Jardine LLP; Barry W Bussey, “Alberta Court of Appeal Steps into the Quagmire of Religious 

Disputes” cccc.org; Affidavit of Howard Anglin, Canadian Constitution Society, sworn November 2, 2016 at 

paras 15, 16. [Tab D-171] 
61

 Hryniak v Mauldin, 2014 SCC 7 at paras 1, 2, 24, 28. 
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52. There is no doubting the wisdom of Dean Sossin’s caution, “it is necessary to leave the 

content of justiciability open-ended.” However, he continued by pointing out, “in the final 

analysis, all one can assert with certainty is that there will always be, and always should be, a 

boundary between what courts should and should not decide, and further, that this boundary 

should correspond to predictable and coherent principles.”
62

  

B. Is There An Enforceable Remedy? 

53. The very existence of many voluntary religious associations depends on goodwill and 

cordial relations between members. When a religious group decides a member has behaved in a 

disruptive or unbecoming manner, or determined a member committed a ‘sin’ and was not 

sufficiently ‘repentant,’ do secular courts across Canada really have the capacity and legitimacy 

to step in and compel the group to continue to associate or “do business” with that person? When 

should secular courts in effect operate as religious courts? Do we have enough judges in the 

country to deal with that? 

54. Professor Forbes points out the potential futility of such a remedy in “Judicial Review of 

the Private Decision Maker: The Domestic Tribunal.”
63

 He notes that a declaratory judgment is 

without sanction. It can be ignored with impunity. Similarly, mandatory injunctive relief is not 

available to enforce personal relationships.
64

 Should these kinds of personal disputes, absent 

rights to property or to earning an income, be the business of Canadian courts? 

  

                                                 
62

 MOJ at para 79 [Tab B-11] quoting from Lorne M Sossin, Boundaries of Judicial Review: The Law of 

Justiciability in Canada, 2d ed (2012). 
63

 Robert E Forbes, “Judicial Review of the Private Decision Maker: The Domestic Tribunal” (1976) 15 UWO 

L Rev 123 at 148-149 [Forbes]. 
64

 Ibid at 141-143. 
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ISSUE THREE: Are membership decisions of voluntary associations justiciable? 

A. Are Membership Decisions of Voluntary Associations Subject to Judicial Review? 

55. The ruling by the Court of Appeal majority that the court has jurisdiction to judicially 

review the membership decision of a religious organization is contrary to that Court’s own case 

law. It implicitly overturns at least two previous decisions of that Court of Appeal which held as 

follows: “the corporation must be discharging public duties or exercising powers of a public 

nature before it is subject to judicial review.”
65

 

56. While the Supreme Court of Canada is not a court of correctness, this decision not only 

confuses when the public law remedy of judicial review is available in Alberta, it also contradicts 

similar decisions taken by other courts across Canada, including from this Honourable Court.
66

 

Despite judicial efforts to resolve the question whether a particular tribunal should be 

characterized as public or private, confusion persists. 

57. As Slatter J.A. observed in Knox: “In some instances later cases misinterpreted and 

misapplied earlier cases, resulting in what were essentially private tribunals being subject to 

‘judicial review’ in the technical sense.”
67

 

B. The Decision Below and Authorities Cited Therein Are Distinguishable 

58. The majority decision of the Court of Appeal below is a clear example of how precedents 

are often misinterpreted and misapplied in this area. The analysis begins with reference to this 

Honourable Court’s decision in Lakeside Colony.
68

 That decision stemmed from an action by 

Lakeside Colony to enforce an eviction notice, not an application for judicial review. Similarly, 

none of the decisions referred to by the majority below as “a line of cases” that expand 

jurisdiction for judicial review were applications for judicial review like this case: 

                                                 
65

 Knox v Conservative Party of Canada, 2007 ABCA 295 at paras 14, 15, 25 [Knox]; Boucher v Métis Nation of 

Alberta Association, 2009 ABCA 5 at paras 5, 7, 12 [Boucher]; see also Sandhu v Siri Guru Nanak Sikh 

Gurdwara of Alberta, 2015 ABCA 101 at paras 47, 48 [Sandhu]. 
66

 Setia v Appleby College, 2013 ONCA 753 at paras 20-22, 40, 41 [Appleby College] (But see Gymnopoulos et al v 

Ontario Association of Basketball Officials, 2016 ONSC 1525.); Port of Dalhousie Inc v Maltais, 2011 NBCA 84 

at paras 8-15 [Port of Dalhousie]; St-Coeur, Dozois and Doucet v Conseil récréatif de Bois Blanc Inc, 2010 

NBCA 61 at paras 2, 6 [St-Coeur]; Street v BC School Sports, 2005 BCSC 958 at para 7 [BC School Sports]; 

Dunsmuir v New Brunswick, 2008 SCC 9, at paras 28, 81, 82, 84, 100, 104 [Dunsmuir]; The statutory basis for 

judicial review in each of the provinces and territories is set out in Part VII – Statutes beginning at p 24 herein. 
67

  Knox, supra note 65 at para 19. 
68

  Lakeside Colony, supra note 4. 



 - 17 - 

 

 Mott-Trille v Steed was a civil action for damages and an injunction to restrain a 

congregation judicial committee from reviewing Mr. Mott-Trille’s membership 

until his disbarment proceeding before the Law Society and civil actions were 

concluded.
69

  

 Hart was an action for damages for constructive dismissal. The Ontario Court of 

Appeal confirmed the motion judge’s decision to grant a stay of the civil claim on 

the basis the essence of the plaintiff priest’s dispute was ecclesiastical in nature 

and therefore not justiciable.
70

  

 Sandhu was an application to wind-up the Society pursuant to the provincial 

statute under which it was incorporated. The unanimous Court of Appeal in 

Sandhu specifically held they were not dealing with an application for judicial 

review and agreed with the conclusion in Boucher that judicial review did not lie 

from the decision of a private consensual tribunal.
71

  

 Similarly, Lutz dealt with an application for a declaration pursuant to the 

provincial statute under which that religious congregation was incorporated.
72

 

59. Contributing to the confusion is the court’s assumed “limited supervisory jurisdiction.” 

While decisions like Lakeside Colony, Knox, Appleby College, and Port of Dalhousie clearly 

accept that only a private remedy analysis applies to voluntary association disputes based on 

property or civil rights, other decisions express a hesitancy to close the court doors. In St-Coeur, 

for example, the New Brunswick Court of Appeal confirmed judicial review was not available to 

adjudicate the expulsion decision made by a non-profit sports and leisure corporation. However, 

it added, “the court must not interfere with the internal functioning of organizations such as the 

respondent except in the rarest of circumstances.”
73

 In a similar vein, Silverman J. in BC School 

Sports stated: “The Courts are loathe to give up their limited supervisory jurisdiction. There will 

always be those rare cases where an authoritative decision or guideline from a Court may be 

necessary and welcome.”
74

 

60. How courts in Canada exercise this ‘limited supervisory jurisdiction’ is left open and can 

be inferred to include judicial review. What constitutes the rare case is never stipulated. As Dean 

Sossin observed: “Too often, courts in Canada have failed to adequately explain their decisions 

                                                 
69

 Mott-Trille v Steed, 27 OR (3d) 486, 1996 CanLII 7955 at paras 9-11 [Mott-Trille]. 
70

 Hart v Roman Catholic Episcopal Corporation of the Diocese of Kingston, 2011 ONCA 728 at paras 5, 23, 24 

[Hart]. 
71

 Sandhu, supra note 65 at paras 3, 5, 36, 41, 47, 48. 
72

 Lutz v Faith Lutheran Church of Kelowna, 2009 BCSC 59 at para 2 [Lutz]. 
73

 St-Coeur, supra note 66 at para 6. 
74

 BC School Sports, supra note 66 at para 45. 
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relating to justiciability. More often, it appears courts are applying a subjective ‘smell test’ rather 

than a set of established principles in a coherent and pragmatic fashion.”
75

 This case provides 

this Honourable Court with the opportunity to give clear direction as to which organizations and 

what kinds of decisions are subject to the public law remedy of judicial review.  

C. Are Membership Decisions of Voluntary Associations Subject to Contract Review? 

61. The other way in which courts exercise limited supervisory jurisdiction over voluntary 

associations is on the basis of contract. Denning L.J. set out this basis for jurisdiction in Lee v 

The Showmen’s Guild of Great Britain: 

The jurisdiction of a domestic tribunal, such as the committee of the Showmen’s 

Guild, must be founded on a contract, express or implied. . . . This set of rules 

contains the contract between the members and is just as much subject to the 

jurisdiction of these courts as any other contract.
76

 

62. If a voluntary association chooses to incorporate under provincial legislation or otherwise 

become a statutory body with a constitution, bylaws, and rules to organize their property and 

relationships between members, they can expect those instruments to be applied to them by civil 

courts.
77

  

63. Many voluntary associations, however, are unincorporated associations similar to the 

Applicants. The Applicants have no articles of association or any bylaws. They are not a legal 

entity and cannot even enter into contracts.
78

 Does this choice not to incorporate, to be informal 

and flexible, excuse a voluntary association from court supervision? If there is no contract to 

interpret or apply, what is the proper foundation of the reviewing court’s jurisdiction? 

64. As the UK Supreme Court stated in Shergill, “transactions not intended by the 

participants to affect their legal relations” are non-justiciable.
79

 In that circumstance, the 

                                                 
75

  Sossin, supra note 62 at 294. 
76

 Lee v The Showmen’s Guild of Great Britain, [1952] 2 QB 329 at 341 [Lee]. In this judgment Denning L.J. 

confined his obiter comments to “social clubs” and did not include religious organizations. This judgment 

predates the Human Rights Act by which the United Kingdom expressly adopted into domestic law the European 

Convention of Human Rights. See also Shergill v Khaira, [2014] UKSC 33 at para 46 [Shergill]; Lakeside Colony, 

supra note 4 at para 8; Boucher, supra note 65 at para 7; and Ogilvie, supra note 56 at 247-248. 
77

 Knox, supra note 65 at para 27. 
78

 MOJ at paras 35, 134. [Tab B-11] 
79

 Shergill, supra note 76 at para 43. 
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members “may enjoy that happy state of freedom in which nobody is bound to anything” 

described in Dunnet v Forneri.
80

 

65. According to this Honourable Court in Lakeside Colony, possible sources of a voluntary 

association’s rules are tradition and custom. However the Court’s search for applicable rules was 

in the context of adjudicating a property right. When a property or civil right is not affected by 

the unincorporated voluntary association’s membership decision, should tradition and custom fill 

in the terms of an implied contract? In providing guidance on this question, this Honourable 

Court may wish to consider Gonthier J.’s admonition: “the difficulty of understanding tradition 

and custom is really one reason to avoid assuming jurisdiction in the first place.”
81

 

D. Are Public Law Duties of Fairness Applicable to Private Religious Associations? 

66. Should the rules of natural justice, developed for courts of law and administrative 

tribunals, serve as a requirement for all voluntary associations – many of which are religious, 

social, fraternal, or interest-based organizations which embrace the civic value of non-

confrontational dispute resolution?
82

 

67. In Dunsmuir, this Court drew a direct link between the public law duty of fairness and 

administrative decision makers exercising public powers. Very few voluntary associations 

discharge public duties or exercise powers of a public nature. As in the case of Dunsmuir, is it 

not the case that the decision of the Court of Appeal below dealt with a situation in which “a 

public law duty of fairness is not engaged and therefore should play no role in resolving the 

grievance”?
83

 

Conclusion: Supreme Court has not yet decided this fundamental issue; now is the time. 

68. The Supreme Court of Canada has never decided how ss. 2 (a) and 2(d) of the Charter 

apply to the expulsion decisions of a voluntary religious association. Now is the time. 

  

                                                 
80

 Dunnet v Forneri, 1877 CarswellOnt 66, 25 Gr. 199 (Ont Ct Ch) at para 10. 
81

 Lakeside Colony, supra note 4 at paras 13, 64. 
82

 Ogilvie, supra note 56 at 249. 
83

 Dunsmuir, supra note 66 at paras 81, 84, 90 [emphasis added]. 
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PART VII — STATUTES 

 

Canadian Charter of Human Rights and 

Freedoms, Part I of the Constitution Act, 

1982, being Schedule B to the Canada Act 

1982 (U.K.), 1982, c. 11, ss. 2(a), (d) and 

32(1) 

Charte Canadienne des Droits et Libertés, 

Partie I, Loi constitutionnelle de 1982, 

Annexe B de la Loi de 1982 sur le Canada 

(R-U), 1982, c 11 

CONSTITUTION ACT, 1982 (80) 

PART I 

CANADIAN CHARTER OF RIGHTS AND 

FREEDOMS 

LOI CONSTITUTIONNELLE DE 1982 

PARTIE I 

CHARTE CANADIENNE DES DROITS 

ET LIBERTÉS 

Fundamental Freedoms Libertés fondamentales 

2. Everyone has the following 

fundamental freedoms: 

(a) freedom of conscience and religion; 

(b) freedom of thought, belief, opinion 

and expression, including freedom 

of the press and other media of 

communication; 

(c) freedom of peaceful assembly; and 

(d) freedom of association. 

 

2. Chacun a les libertés fondamentales 

suivantes: 

a) liberté de conscience et de religion; 

b) liberté de pensée, de croyance, 

d’opinion et d’expression, y 

compris de la presse et des autres 

moyens de communication; 

c) liberté de réunion pacifique; 

d) liberté d’association. 

 

Application of Charter 

32. (1) This Charter applies 

(a) to the Parliament and government 

of Canada in respect of all matters 

within the authority of Parliament 

including all matters relating to the 

Yukon Territory and Northwest 

Territories; and 

(b) to the legislature and government of 

each province in respect of all 

matters within the authority of the 

legislature of each province. 

 

Application de la charte 

32. (1) La présente charte s’applique: 

a) au Parlement et au gouvernement 

du Canada, pour tous les domaines 

relevant du Parlement, y compris 

ceux qui concernent le territoire du 

Yukon et les territoires du Nord-

Ouest; 

b) à la législature et au gouvernement 

de chaque province, pour tous les 

domaines relevant de cette 

législature. 
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PROVINCIAL STATUTES AND RULES 

REGARDING JUDICIAL REVIEW PROCESS 

ALBERTA 

Alberta Rules of Court, AR 124/2010 

Subdivision 2 

Additional Rules Specific to Originating Applications 

for Judicial Review 

Originating application for judicial review 

3.15 (1) An originating application must be filed in the form of an originating application 

for judicial review if the originating applicant seeks from the Court any one or more of the 

following remedies against a person or body whose decision, act or omission is subject to 

judicial review: 

(a) an order in the nature of mandamus, prohibition, certiorari, quo warranto or habeas 

corpus; 

(b) a declaration or injunction. 

(2) Subject to rule 3.16, an originating application for judicial review to set aside a 

decision or act of a person or body must be filed and served within 6 months after the date of 

the decision or act, and rule 13.5 does not apply to this time period. 

(3) An originating application for judicial review must be served on 

(a) the person or body in respect of whose act or omission a remedy is sought, 

(b) the Minister of Justice and Solicitor General or the Attorney General for Canada, or 

both, as the circumstances require, and 

(c) every person or body directly affected by the application. 

(4) The Court may require an originating application for judicial review to be served on 

any person or body not otherwise required to be served. 

(5) An affidavit or other evidence to be used to support the originating application for 

judicial review, other than an originating application for an order in the nature of habeas 

corpus, must be filed and served on every other party one month or more before the date 

scheduled for hearing the application. 
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BRITISH COLUMBIA 

Judicial Review Procedure Act, RSBC 1996, c 241 

Definitions 

1 In this Act: 

"statutory power" means a power or right conferred by an enactment 

(a) to make a regulation, rule, bylaw or order, 

(b) to exercise a statutory power of decision, 

(c) to require a person to do or to refrain from doing an act or thing that, but for 

that requirement, the person would not be required by law to do or to refrain from 

doing, 

(d) to do an act or thing that would, but for that power or right, be a breach of a 

legal right of any person, or 

(e) to make an investigation or inquiry into a person's legal right, power, 

privilege, immunity, duty or liability; 

Application for judicial review 

2 (1) An application for judicial review must be brought by way of a petition 

proceeding. 

(2) On an application for judicial review, the court may grant any relief that the 

applicant would be entitled to in any one or more of the proceedings for: 

(a) relief in the nature of mandamus, prohibition or certiorari; 

(b) a declaration or injunction, or both, in relation to the exercise, refusal to 

exercise, or proposed or purported exercise, of a statutory power. 
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MANITOBA 

Court of Queen's Bench Rules, C280 — MR 553/88 

RULE 68 RÈGLE 68 

PROCEEDINGS FOR JUDICIAL REVIEW  INSTANCE RELATIVE À L'EXAMEN 

JUDICIAIRE  

HOW COMMENCED INTRODUCTION DE L'INSTANCE 

68.01 A Judge on application may grant an 

order of mandamus, prohibition, certiorari or 

quo warranto. 

68.01 Un juge peut, sur requête, accorder une 

ordonnance de mandamus, de prohibition, de 

certiorari ou de quo warranto. 

NOTICE TO NON-PARTIES AVIS À DES PERSONNES NON 

CONSTITUÉES PARTIES 

68.02 The court may require notice to be given 

to any person not before the court who, in the 

opinion of the court, may be affected by the 

order sought. 

68.02 Le tribunal peut exiger qu'un avis soit 

donné à toute personne non présente devant le 

tribunal et qui, à son avis, peut être visée par 

l'ordonnance demandée.  
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NEW BRUNSWICK 

Rules of Court, NB Reg 82-73, Part 2 

PARTICULAR PROCEEDINGS CAS PARTICULIERS 

RULE 69 RÈGLE 69 

PROCEEDINGS FOR JUDICIAL REVIEW RECOURS EN RÉVISION 

69.01 Application for Judicial Review 

Notwithstanding any Act, remedies 

formerly obtained by way of certiorari, 

mandamus, prohibition, quo warranto or notice 

of motion to set aside or remit an award, may 

be obtained only on an application for judicial 

review made under this rule.  

69.01 Requête en révision 

Nonobstant toute disposition d’une loi, les 

recours autrefois exercés par voie de certiorari, 

mandamus, prohibition, quo warranto ou avis 

de motion en annulation ou en reconsidération 

d’une sentence arbitrale ne peuvent être 

exercés que sur une requête en révision 

formulée en application de la présente règle. 

69.02 How Proceedings Commenced 

A proceeding for judicial review shall be 

commenced by Notice of Application and, 

except as provided in this rule, shall be 

conducted in accordance with Rule 38. 

69.02 Comment introduire l’instance 

Le recours en révision est introduit par avis 

de requête et, sous réserve de la présente règle, 

se déroule conformément à la règle 38. 

69.05 Service 

(1) The Notice of Application shall be 

served in accordance with Rule 38.05, and in 

addition 

69.05 Signification 

(1) L’avis de requête doit être signifié 

conformément à la règle 38.05 et, de plus, 

(a) when the application relates to a 

proceeding before a lower court, service 

shall be made on the clerk or judge thereof 

and on the Attorney General, and 

(b) when the application relates to a 

proceeding before a tribunal or 

administrative board, service shall be made 

on the secretary, an officer or a member 

thereof as provided in Rule 18.02(1)(d). 

a) si la requête se rapporte à une instance 

devant un tribunal inférieur, le greffier ou 

le juge de cette cour et le procureur général 

doivent en recevoir signification et 

b) si la requête se rapporte à une instance 

devant un tribunal quasi judiciaire ou 

administratif, le secrétaire, un dirigeant ou 

un membre dudit tribunal doit en recevoir 

signification conformément à la règle 

18.02(1)d). 

(2) The court which fixes the return date 

for the No tice of Application may dispense 

with the requirement for service of any of 

exhibits to the supporting affidavits. 

(2) La cour qui fixe la date d’audition de la 

requête peut dispenser de l’obligation de 

signifier les pièces accompagnant les affidavits 

à l’appui de la requête. 

(3) When the Notice of Application is 

returnable before the Court of Queen’s Bench, 

it shall be served at least 20 days before the 

return date. 

(3) Si la requête est entendue devant la 

Cour du Banc de la Reine, l’avis de requête 

doit être signifié au moins 20 jours avant la 

date de l’audience. 
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(4) When the Notice of Application is 

returnable before the Court of Appeal, it shall 

be served at least30 days before the return date. 

(4) Si la requête est entendue devant la 

Cour d’appel, l’avis de requête doit être 

signifie au moins 30 jours avant la date de 

l’audience. 

69.13 Form of Order 

(1) An order to quash a conviction, order, 

commitment, warrant or other proceeding, or 

part thereof shall declare the same to have been 

removed into the court and quashed. 

69.13 Forme de l’ordonnance 

(1) L’ordonnance en annulation de tout ou 

d’une partie d’une déclaration de culpabilité, 

d’une ordonnance, d’une incarcération, d’un 

mandat ou de quelque autre acte doit préciser 

que celui-ci a été soumis à la cour et a été 

annulé. 

(2) Where an applicant is imprisoned under 

a conviction or order which is quashed, the 

order (Form 69A) shall direct that he be 

immediately discharged from custody in 

respect of such conviction or order and the 

commitment thereunder. 

(2) Si le requérant est emprisonné suite à 

une déclaration de culpabilité ou à une 

ordonnance qui est par la suite annulée, 

l’ordonnance (formule 69A) doit ordonner sa 

libération immédiate, vu son emprisonnement 

suite à la déclaration de culpabilité ou à 

l’ordonnance. 

(3) An order may direct a court, tribunal or 

authority to forthwith hear and determine the 

matter under re view. 

(3) L’ordonnance peut prescrire que la 

cour, le tribunal administratif ou la personne 

autorisée entende sans délai et tranche l’affaire 

qui est sujette à révision. 

(4) An order may provide that a court, 

tribunal or authority be prohibited from 

proceeding further in a matter. 

(4) L’ordonnance peut interdire à la cour 

au tribunal administratif ou à la personne 

autorisée de poursuivre une affaire. 

(5) An order may provide that a person 

shall not occupy an office and shall not 

perform the duties or exercise the rights 

pertaining thereto. 

(5) L’ordonnance peut interdire à une 

personne d’occuper un poste ou d’exercer les 

fonctions ou de tirer bénéfice des droits qui en 

découlent. 

(6) An order may set aside or remit the 

award of an arbitrator or arbitrators. 

(6) L’ordonnance peut annuler ou renvoyer 

une sentence rendue par un ou plusieurs 

arbitres. 

(7) When the court deems it proper to do 

so, it may remit a matter under review to the 

court, tribunal or authority to be heard again or 

otherwise dealt with as the court directs. 

(7) Si la cour le juge à propos, elle peut 

renvoyer une affaire en révision à la cour, au 

tribunal administratif ou à la personne 

autorisée pour être réentendue ou reconsidérée 

de la manière prescrite par la cour. 

(8) An order may provide that the 

application be dismissed. 

(8) L’ordonnance peut prononcer le rejet 

de la requête. 
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NEWFOUNDLAND AND LABRADOR 

Rules of the Supreme Court, 1986, SNL 1986, c 42, Sch D 

RULE 54 

CROWN PRACTICE RULES IN CIVIL MATTERS 

Order, not writ, shall issue 

54.02. (1) An order in the nature of mandamus, prohibition, certiorari, habeas corpus or quo 

warranto may be granted by the Court upon an originating application. 

 (2) No writ of mandamus, prohibition, certiorari, habeas corpus or quo warranto 

shall be issued, but all necessary directions shall be made by order.  

Service of originating application  

54.03. (1) An originating application shall be served upon every person who appears to be 

interested or likely to be affected by a proceeding under Rule 54. 

 (2) The Court may order an originating application to be served upon any interested 

person not served.  

 (3) Where it is sought to quash a judgment, order, warrant or inquiry and on any 

application for an order in the nature of prohibition, an originating application shall also be 

served, at least seven days before the return date thereof, upon   

(a) the Attorney General, and  

(b) the person making the judgment or order, or issuing the warrant, or holding 

the inquiry.  

 (4) A person, who has not been served with an originating application, upon 

showing that the person may be affected by the proceeding and, with the leave of the Court, 

may take part in the proceeding as though served. 
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NOVA SCOTIA  

Civil Procedure Rules, Royal Gaz Nov 19, 2008 

RULE 7 - JUDICIAL REVIEW AND APPEAL 

Interpretation in Rule 7 

7.01  In this Rule, 

“decision”, includes all of the following: 

(i) an action taken, or purportedly taken, under legislation, 

(ii) an omission to take action required, or purportedly required, by legislation, 

(iii) a failure to make a decision; 

“decision-making authority” includes anyone who makes, neglects to make, takes, 

or neglects to take a decision. 

Scope of Rule 7 

7.02 (1) This Rule provides procedures for a judicial review by the court, or an appeal to 

the court. 

 (2) his Rule applies to each of the following: 

(a) judicial review of a decision within the supervisory jurisdiction of the court; 

(b) review of a decision under legislation authorizing review other than by 

appeal; 

(c) habeas corpus for civil detention, and an application for habeas corpus to 

which the Criminal Code applies is started under Rule 64 – Prerogative Writ; 

(d) an appeal to the court in accordance with legislation, except a summary 

conviction appeal is provided for in Rule 63 - Summary Conviction Appeal. 

 (3) A person may seek judicial review or bring an appeal, in accordance with this 

Rule. 
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NORTHWEST AND NUNAVUT TERRITORIES 

Rules of the Supreme Court of the Northwest Territories, NWT Reg 010-96 

PART 44 PARTIE 44 

JUDICIAL REVIEW AND APPEALS RÉVISION JUDICIAIRE ET APPELS 

Definitions Définitions 

591. In this Part, 

"interested party" means any person, other than 

the applicant or respondent, who is directly 

affected by an application for judicial review 

or appeal; (partie intéressée)  

"order" includes a judgment, decision or act; 

(ordonnance) 

"tribunal" means 

(a) a board, commission, tribunal or other 

body exercising a public function, 

whether comprised of one person or of 

two or more persons acting together and 

whether or not styled by a collective 

title, or 

(b) a person exercising decision making 

authority as a public officer. (tribunal 

administratif) 

591. Les définitions qui suivent s’appliquent à 

la présente partie. 

«ordonnance» Notamment un jugement, une 

décision ou un acte. (order) 

«partie intéressée» Toute personne, à 

l’exception du requérant ou de l’intimé, qui est 

directement visée par une demande de révision 

judiciaire ou une demande d’appel. (interested 

party) 

«tribunal administratif» Selon le cas : 

a) un conseil, une commission, un tribunal 

administratif ou un autre organisme qui 

exerce une fonction publique, composé 

d’une ou de plusieurs personnes qui 

agissent ensemble, sous un nom collectif 

ou non; 

b) une personne qui exerce un pouvoir de 

décision en tant que fonctionnaire. 

(tribunal) 

Application of Part Application 

592. This Part applies to 

(a) applications for judicial review of 

(i) an order by a tribunal,  

(ii) an omission to act by a tribunal, or 

(iii)an enactment; 

(b) statutory appeals from a tribunal; or 

(c) applications for leave to appeal as 

required by an Act. 

592. La présente partie s’applique : 

a) aux demandes de révision judiciaire 

visant : 

(i) une ordonnance d’un tribunal 

administratif, 

(ii) une omission d’agir de la part d’un 

tribunal administratif, 

(iii)un texte législatif; 

b) aux appels d’un tribunal prévus par la 

loi; 

c) aux demandes d’autorisation d’appel 

prévues dans une loi. 
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Powers of relief Mesures de redressement 

593. (1) On application for judicial 

review, the Court may grant any relief the 

applicant would be entitled to in any 

proceeding for 

(a) a mandatory order, prohibiting order or 

quashing order; or 

(b) a declaration or injunction, or both, in 

relation to the exercise, refusal to 

exercise, or proposed or purported 

exercise, of a statutory power. 

593. (1) À la suite d’une demande de 

révision judiciaire, le tribunal peut accorder les 

mesures de redressement auxquelles le 

requérant aurait droit dans une instance en vue 

d’obtenir, selon le cas : 

a) une ordonnance mandatoire, une 

ordonnance prohibitive ou une 

ordonnance d’annulation;  

b) une déclaration et une injonction, ou 

l’une d’elles, relativement à l’exercice, 

au refus d’exercice ou à l’exercice 

proposé ou prétendu d’un pouvoir 

conféré par la loi. 

 (2) For greater certainty, the Court 

may grant any relief the applicant would be 

entitled to in a proceeding for an order of 

mandamus, prohibition, certiorari or quo 

warranto. 

 (2) Il est entendu que le tribunal 

peut accorder les mesures de redressement 

auxquelles aurait droit le requérant dans une 

instance en vue d’obtenir une ordonnance de 

mandamus, de prohibition, de certiorari ou de 

quo warranto. 

Commencement by originating notice Introduction par avis introductif d'instance 

594. (1) An application for judicial review or 

appeal shall be commenced by filing an 

originating notice with the Clerk. 

 (2) An originating notice must be 

titled  

(a) where the application is for judicial 

review, "Originating Notice for Judicial 

Review"; or 

(b) where the application is for an appeal, 

"Originating Notice of Appeal". 

594. (1) La demande de révision judiciaire 

ou d’appel est introduite par le dépôt d’un avis 

introductif d’instance auprès du greffier. 

 (2) L’avis introductif d’instance 

s’intitule, selon le cas : 

a) «Avis de demande de révision judiciaire 

introductive d’instance», dans le cas 

d’une demande de révision judiciaire; 

b) «Avis d’appel introductif d’instance», 

dans le cas d’une demande d’appel. 
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ONTARIO 

Judicial Review Procedure Act, RSO 1990, c J.1 

Definitions 

1.  In this Act, 

“statutory power of decision” means a power or right conferred by or under a statute to 

make a decision deciding or prescribing, 

(a) the legal rights, powers, privileges, immunities, duties or liabilities of any person or 

party, or 

(b) the eligibility of any person or party to receive, or to the continuation of, a benefit or 

licence, whether the person or party is legally entitled thereto or not, 

and includes the powers of an inferior court. 

Applications for judicial review 

2. (1) On an application by way of originating notice, which may be styled “Notice of 

Application for Judicial Review”, the court may, despite any right of appeal, by order grant any 

relief that the applicant would be entitled to in any one or more of the following: 

1. Proceedings by way of application for an order in the nature of mandamus, 

prohibition or certiorari. 

2. Proceedings by way of an action for a declaration or for an injunction, or both, in 

relation to the exercise, refusal to exercise or proposed or purported exercise of a 

statutory power. 
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PRINCE EDWARD ISLAND 

Judicial Review Act, R.S.P.E.I. 1988, c. J-3 

1.   In this Act  

(h) “tribunal” means a person or group of persons upon whom an enactment 

confers authority to make a decision, whether styled a board or a commission or 

by any other title, but does not include  

(i) the Provincial Court of Prince Edward Island or a judge thereof,  

(ii) the Supreme Court of Prince Edward Island or a judge  thereof,  

(iii) the Court of appeal of Prince Edward Island or a judge thereof, or 

(iv) the Lieutenant Governor in Council when not making a decision 

pursuant to authority conferred by an enactment. 

2. (1) The purpose of this Act is to substitute an application for judicial review for the 

following existing proceedings:  

(a) proceedings by way of application for an order in the nature of mandamus, 

prohibition or certiorari;  

(b) proceedings by way of an action for a declaration or for an injunction, or both, 

in relation to the exercise, refusal to exercise or proposed or purported exercise of 

a statutory power. 

3. (3) Subject to this Act, a judge, on an application for judicial review, may by order  

(a) nullify an act of a tribunal not done pursuant to authority conferred by an 

enactment;  

(b) prohibit an act of a tribunal that would not be an act done pursuant to 

authority conferred by an enactment;  

(c) direct an act by a tribunal in accordance with authority conferred by an 

enactment if a duty to act is not performed;  

(d) declare a right of a person in respect to the exercise of authority conferred by 

an enactment on a tribunal;  

(e) refer a matter back to a tribunal for further consideration either generally or in 

accordance with specific findings of the judge. 
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QUÉBEC 

Code of Civil Procedure, CQLR c C-25.01 

DIVISION II SECTION II 

JURISDICTION OF SUPERIOR COURT LA COMPÉTENCE DE LA COUR 

SUPÉRIEURE 

34. The Superior Court is vested with a 

general power of judicial review over all courts 

in Québec other than the Court of Appeal, over 

public bodies, over legal persons established in 

the public interest or for a private interest, and 

over partnerships and associations and other 

groups not endowed with juridical personality. 

This power cannot be exercised in cases 

excluded by law or declared by law to be under 

the exclusive purview of those courts, persons, 

bodies or groups, except where there is lack or 

excess of jurisdiction.  

A matter is brought to the Court by means 

of an application for judicial review. 

34. La Cour supérieure est investie d’un 

pouvoir général de contrôle judiciaire sur les 

tribunaux du Québec autres que la Cour 

d’appel, sur les organismes publics, sur les 

personnes morales de droit public ou de droit 

privé, les sociétés et les associations et les 

autres groupements sans personnalité juridique. 

Ce pouvoir ne peut s’exercer dans les cas 

que la loi exclut ou qu’elle déclare être du 

ressort exclusif de ces tribunaux, personnes, 

organismes ou groupements, sauf s’il y a 

défaut ou excès de compétence.  

La cour est saisie au moyen d’un pourvoi 

en contrôle judiciaire. 

CHAPTER IV  

JUDICIAL REVIEW  

CHAPITRE IV  

LE POURVOI EN CONTRÔLE JUDICIAIRE 

DIVISION I  

GENERAL RULES  

SECTION I  

LES RÈGLES GÉNÉRALES 

529. In a judicial review, the Superior Court 

may, depending on the subject matter, 

529. La Cour supérieure saisie d’un pourvoi en 

contrôle judiciaire peut, selon l’objet du 

pourvoi, prononcer l’une ou l’autre des 

conclusions suivantes:  

(1) declare inapplicable, invalid or inoperative a 

provision of an Act of the Parliament of Québec 

or the Parliament of Canada, a regulation made 

under such a law, an order in council, a 

minister’s order or any other rule of law; 

1) déclarer inapplicable, invalide ou inopérante 

une disposition d’une loi du Québec ou du 

Canada, un règlement pris sous leur autorité, un 

décret gouvernemental ou un arrêté ministériel 

ou toute autre règle de droit; 

(2) evoke, on a party’s application, a case 

pending before a court, or review or quash a 

judgment rendered by a court or a decision 

made by a person or body under the authority of 

the Parliament of Québec, if the court, body or 

person acted without jurisdiction or in excess of 

jurisdiction, or if the procedure followed was 

affected by some serious irregularity;  

2) évoquer, à la demande d’une partie, une 

affaire pendante devant une juridiction ou 

réviser ou annuler le jugement rendu par une 

telle juridiction ou une décision prise par un 

organisme ou une personne qui relève de la 

compétence du Parlement du Québec si la 

juridiction, l’organisme ou la personne a agi 

sans compétence ou l’a excédée ou si la 

procédure suivie est entachée de quelque 

irrégularité grave;  
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(3) direct a person holding an office within a 

public body, a legal person, a partnership or an 

association or another group not endowed with 

juridical personality to perform an act which 

they are by law required to perform, provided 

the act is not of a purely private nature; or 

3) enjoindre à une personne qui occupe une 

fonction au sein d’un organisme public, d’une 

personne morale, d’une société ou d’une 

association ou d’un autre groupement sans 

personnalité juridique d’accomplir un acte 

auquel la loi l’oblige s’il n’est pas de nature 

purement privée; 

(4) dismiss a person who, without right, is 

occupying or exercising a public office or an 

office within a public body, a legal person, a 

partnership or an association or another group 

not endowed with juridical personality. 

Except in the case of lack or excess of 

jurisdiction, judicial review is available only if 

the judgment or the decision cannot be 

appealed or contested.  

An application for judicial review must be 

served within a reasonable time after the act or 

the fact on which it is based. 

4) destituer de sa fonction une personne qui, 

sans droit, occupe ou exerce une fonction 

publique ou une fonction au sein d’un 

organisme public, d’une personne morale, 

d’une société ou d’une association ou d’un 

autre groupement sans personnalité juridique.  

Ce pourvoi n’est ouvert que si le jugement 

ou la décision qui en fait l’objet n’est pas 

susceptible d’appel ou de contestation, sauf 

dans le cas où il y a défaut ou excès de 

compétence.  

Le pourvoi doit être signifié dans un délai 

raisonnable à partir de l’acte ou du fait qui lui 

donne ouverture. 
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SASKATCHEWAN 

The Queen's Bench Rules, Sask Gaz December 27, 2013, 2684, Part 3: Court Actions 

PART 3: COURT ACTIONS 

Subdivision 2 

Additional Rules Specific to Originating Applications  

for Judicial Review 

Originating application for judicial review 

3-56 (1)  An originating application for judicial review may be made by any person having 

an interest that the Court considers sufficient in the matter to which the originating 

application relates. 

(2) An originating application must be filed in the form of an originating application for 

judicial review if the originating applicant seeks from the Court any one or more of the 

following remedies against a person or body whose decision, act or omission is subject to 

judicial review: 

(a) an order in the nature of mandamus, prohibition, certiorari, quo warranto, habeas 

corpus, or to quash proceedings; 

(b) a declaration or injunction. 

The Court of Appeal Rules, Sask Gaz April 18, 1997 

PART FIFTY-TWO 

Judicial Review 

Commencement 

664 (1) An application for judicial review by way of mandamus, prohibition, quo 

warranto, certiorari or to quash proceedings may be commenced by notice of motion. 

Joinder of remedies 

(2) In an application for judicial review, other than a proceeding to which the Criminal 

Code applies, an applicant may claim: 

(a) a declaration as collateral or alternate relief; or 

(b) an injunction or damages as collateral relief; 

and the court may grant such relief if it considers that having regard to all the circumstances 

of the case it would be just and convenient to do so. 

Grounds and relief to be stated 

(2) Every application shall state the grounds on which it is made and the relief sought.  
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YUKON 

Rules of Court, YOIC 2009/65, Part 2 

RULE 54 – APPLICATION FOR JUDICIAL REVIEW 

Application of rule  

(1) Applications for judicial review of administrative action seeking relief in the nature of 

declaration, injunction, mandamus, prohibition, certiorari or habeas corpus are 

governed by this rule. 

Writs abolished  

2) No writ of mandamus, prohibition, certiorari, or habeas corpus shall be issued but all 

necessary directions shall be made by order. 
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