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PART I - OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The International Air Transport Association (“IATA”) submits that the Canada 

Transportation Act, SC 1996, c. 10 (the “Act”) on its face differentiates between carriers that hold 

domestic and international licences.  Section 67.2 of the Act gives complainants the right to 

complain about discrimination in the terms and conditions of carriage of domestic licence holders, 

whereas sections 111-113 of the Air Transportation Regulations (the “ATRs”) do not expressly 

confer such a right with respect to international licence holders.  Although the ATRs prohibit 

discrimination by holders of international licences just like domestic licences, they do not confer 

the same rights to complainants that are available in relation to domestic licences holders.  The 

question is: why? 

2. IATA submits that the broad discretion conferred upon the Canadian Transportation 

Agency (the “CTA”) with respect to international licence holders reflects the fact that Canada is a 

signatory to an array of international treaties and conventions, and the flexibility accorded to the 

CTA relating to international licence holders gives it the ability to fashion rights and remedies that 

accord with Canada’s international obligations including in the specific circumstances of the case. 

3. The structure of the Act and the ATRs demonstrates that Parliament was acutely aware of 

the differences between domestic and international licences holders.  In general, Parliament has no 

concerns other than its own with respect to holders of domestic licences: it can effect whatever 

decrees that it wishes, within its constitutional limits.  But with respect to holders of international 

licences, there is another consideration: Canada must not run afoul of international conventions or 

treaties, and must be able to act in a manner consistent with such conventions and treaties. 

4. It is respectfully submitted that the Act and the ATRs should be read in a manner that 

confers maximum flexibility and discretion to the CTA with respect to procedure.  While IATA 

does not take a position on the facts of this appeal in general, it certainly supports an interpretation 

of the Act and the ATRs that confers sufficient flexibility on the CTA to fashion a procedural 

regime that accords with Canada’s international obligations. 
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B. Statement of Facts 

5. Founded in 1945, IATA is an international trade association for the airline industry.  IATA 

has 275 airline members located in 117 countries, and its members account for approximately 83% 

of the world’s total air traffic.  Approximately 65 IATA member airlines hold licences to fly into, 

out of, and within Canada.
1
 

6. IATA is the industry’s standard-setter, maintains a comprehensive program of regular 

airline safety audits, liaises with governments and organizations around the world on matters 

affecting air transport in areas such as safety, flight operations, industry standards, and training, 

and provides relevant and timely information and guidance to stakeholders throughout the global 

aviation sector.
2
 

7. On the merits of the appeal, IATA accepts the facts as stated the parties’ factums. 

PART II - STATEMENT OF POSITION 

8. IATA’s position is that this Honourable Court should give effect to the clear differentiation 

between holders of domestic and international licences in the Act and the ATRs.  The legislation 

should be given an interpretation that grants the maximum discretion and flexibility to the CTA to 

deal with holders of international licences, and passengers on such carriers, in a manner that 

reflects Canada’s various international obligations.   

9. In this respect, the question is not so much whether international law requires or prohibits a 

tribunal from granting standing to a “busybody”, but rather, whether the legislation should be 

interpreted in a manner that confers maximum discretion and flexibility to the CTA to decide for 

itself what procedures are appropriate.  IATA submits that such discretionary power is not only 

appropriate, it is necessary in light of Canada’s international obligations. 

PART III - STATEMENT OF ARGUMENT 

10. The Appellant’s position is that the CTA was correct or reasonable in imposing the law of 

standing in relation to its air travel complaints scheme, and that the Federal Court of Appeal (the 

                                                 
1
 Affidavit of Nicole Colville, affirmed June 16 2017, IATA Motion Record on Leave to 

Intervene, para. 2. 
2
 Ibid. at para. 11. 
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“FCA”) unreasonably interfered with that discretion.  The Respondent argues that the legislation 

confers a right to any person to complain about an airline carrier’s practices, and the CTA applied 

the wrong legal test.
3
  The Respondent further relies on legislative amendments currently being 

proposed, which would restrict complainant rights (to passengers on domestic flights) to only 

those who are “adversely affected”.
4
 The amicus curae correctly notes that the legislation 

differentiates between holders of international and domestic licences, but, respectfully, arrives at 

the incorrect conclusion that there is no material difference between the two, and as such they 

should be treated the same.
5
   

11. IATA takes no position on the specifics of the dispute between the parties.  However, 

IATA submits that this Honourable Court should give an interpretation to the Act and the ATRs 

that accords with the plain intent of Parliament to differentiate between holders of domestic and 

international licences.  And insofar as that differentiation results in greater flexibility to the CTA to 

determine procedure for holders of international licences, that flexibility accords with the array of 

international conventions and treaties to which Canada is a party.  It is respectfully submitted that 

this flexibility should not be circumscribed.  Maintaining this flexibility allows Canada to not only 

comply with its existing international obligations, but also to deal effectively with any new 

international obligations as they may arise in the future.  

A. The Distinction Between International and Domestic Licence Holders under the Act 

12. The Act confers a general power upon the CTA to inquire into, hear, and determine certain 

complaints with respect to all carriers, international or domestic:
6
  

37. The Agency may inquire into, hear and determine a complaint concerning 

any act, matter or thing prohibited, sanctioned or required to be done under any 

Act of Parliament that is administered in whole or in part by the Agency. 

13. So too, section 85.1 of the Act also speaks in general terms, not differentiating between 

domestic and international licence holders.
7
  It says: 

                                                 
3
 Factum of the Respondent, Dr. Gábor Lukács, dated July 15 2017 at paras. 41-43. 

4
 Ibid. at paras. 55-58. 

5
 Factum of the Amicus Curiae, Benjamin Zarnett, dated August 17 2017 at paras. 75-76. 

6
 Canada Transportation Act, SC 1996, c. 10 (the “Act”), s. 37. 

http://laws-lois.justice.gc.ca/eng/acts/C-10.4/index.html
http://laws-lois.justice.gc.ca/eng/acts/C-10.4/page-4.html
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85.1 If a person has made a complaint under any provision of this Part, the 

Agency, or a person authorized to act on the Agency’s behalf, shall review and 

may attempt to resolve the complaint and may, if appropriate, mediate or 

arrange for mediation of the complaint. 

14. There can be no doubt that the CTA has the requirement to consider and review complaints 

and review such complaints.  From there, whether relating to a holder of an international or a 

domestic licence, the legislation permits, but does not oblige, the CTA to take efforts to resolve the 

complaint. 

15. At that point, the legislation diverges between its treatment of domestic and international 

licence holders.  Under the heading “Licence for Domestic Service”, the Act sets out a number of 

provisions applicable only to holders of domestic licences.  One of them is section 67.2.  It says:  

67.2(1) If, on complaint in writing to the Agency by any person, the Agency 

finds that the holder of a domestic licence has applied terms or conditions of 

carriage applicable to the domestic service it offers that are unreasonable or 

unduly discriminatory, the Agency may suspend or disallow those terms or 

conditions and substitute other terms or conditions in their place. 

16. Therefore, for domestic licence holders, a complaint triggers an obligation to review (s. 

85.1), and if, after such a complaint, the CTA concludes that the terms of carriage are unreasonable 

or unduly discriminatory, the CTA then has the power to suspend or disallow those terms. 

17. The Act differentiates between holders of domestic and international licences in several 

places:   

(a) Subsection 69(3) of the Act establishes conditions for an international licence, including 

the requirement for an agreement between Canada and the foreign government with 

respect to designating applicable air carriers;
8
 

(b) Subsection 71(1) of the Act confers a power on the CTA to include terms and conditions 

necessary to be consistent with international agreements or conventions (which are to 

include terms and conditions for persons with disabilities).
9
  Section 74(1) confers the 

                                                                                                                                                             
7
 Act, s. 85.1. 

8
 Act, s. 69(3). 

9
 Act, s. 71(1).  

http://laws-lois.justice.gc.ca/eng/acts/C-10.4/page-11.html
http://laws-lois.justice.gc.ca/eng/acts/C-10.4/page-10.html
http://laws-lois.justice.gc.ca/eng/acts/C-10.4/page-10.html
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same powers on the CTA in relation to non-scheduled service without reference to 

international agreements or conventions;
10

 and 

(c) Section 76(1) provides the Minister with broad discretion to make orders regarding 

international licence holders, including terms and conditions:
11

  

(b) in connection with the implementation or administration of an international 

agreement, convention or arrangement respecting civil aviation to which 

Canada is a party, 

(c) in the interest of international comity or reciprocity, 

(d) for the purpose of enforcing Canada’s rights under an international 

agreement, convention or arrangement respecting civil aviation or responding 

to acts, policies or practices by a contracting party to any such agreement, 

convention or arrangement, or by an agency or citizen of such a party, that 

adversely affect or lead either directly or indirectly to adverse effects on 

Canadian international civil aviation services […] 

B. The Distinction Between International and Domestic Licence Holders under the 

Regulations 

18. Like the Act, the ATRs differentiate between domestic and international licence holders.  

Tariffs are found in Part V, with domestic licence holders being regulated by Division I, and 

international licence holders being regulated by Division II.
 
 

19. Within Division II, section 110 of the ATRs demonstrates a concern with international 

obligations:
12

 

110 (1) Except as provided in an international agreement, convention or 

arrangement respecting civil aviation, before commencing the operation of an 

international service, an air carrier or its agent shall file with the Agency a tariff 

for that service, including the terms and conditions of free and reduced rate 

transportation for that service, in the style, and containing the information, 

required by this Division. 

(2) Acceptance by the Agency of a tariff or an amendment to a tariff does not 

constitute approval of any of its provisions, unless the tariff has been filed 

pursuant to an order of the Agency. 

                                                 
10

 Act, s. 74(1). 
11

 Act, s. 76(1). 

12
 Air Transportation Regulations, SOR/88-58 (the “ATR”), s. 110. 

http://laws-lois.justice.gc.ca/eng/acts/C-10.4/page-10.html
http://laws-lois.justice.gc.ca/eng/acts/C-10.4/page-11.html
http://laws-lois.justice.gc.ca/eng/regulations/SOR-88-58/
http://laws-lois.justice.gc.ca/eng/regulations/SOR-88-58/page-18.html
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20. International licence holders are subject to the same prohibitions against discrimination as 

domestic licence holders, found at section 111 of the ATRs:
13

 

111(2) No air carrier shall, in respect of tolls or the terms and conditions of 

carriage, 

(a) make any unjust discrimination against any person or other air carrier; 

(b) give any undue or unreasonable preference or advantage to or in favour of 

any person or other air carrier in any respect whatever; or 

(c) subject any person or other air carrier or any description of traffic to any 

undue or unreasonable prejudice or disadvantage in any respect whatever. 

21. If an international licence holder fails to apply the terms and conditions of carriage 

(including treatment of persons with disabilities), the CTA may direct the carrier to:
14

 

(a) take the corrective measures that the Agency considers appropriate; and 

(b) pay compensation for any expense incurred by a person adversely affected 

by its failure to apply the fares, rates, charges or terms and conditions set out in 

the tariff.  

22. Section 122 of the ATRs requires all international licence holders to state in their terms and 

conditions of carriage the carriers’ policies with respect to, among other things, “the carriage of 

persons with disabilities” and “procedures to be followed, and time limitations, respecting 

claims”.
15

 

23. However, no parallel to section 67.2 of the Act can be found in the ATRs for international 

licence holders.  There are references to air carriers receiving complaints in the ATRs in specific 

circumstances,
16

 but nothing parallels section 67.2.  Instead, the ATRs confer a general authority 

on the CTA to direct the international licence holders to disallow tariffs or substitute the tariff with 

                                                 
13

 ATRS, s. 111. 
14

 ATRs, s. 113.1. 
15

 ATRs, s. 122(c)(i), (xii). 
16

 ATRs, s. 135.4 [complaints relating to transborder charters], s. 156 [complaints with respect to 

terms and conditions of carriage relating to carriage of persons]. 

http://laws-lois.justice.gc.ca/eng/regulations/SOR-88-58/page-18.html
http://laws-lois.justice.gc.ca/eng/regulations/SOR-88-58/page-19.html
http://laws-lois.justice.gc.ca/eng/regulations/SOR-88-58/page-19.html
http://laws-lois.justice.gc.ca/eng/regulations/SOR-88-58/page-19.html
http://laws-lois.justice.gc.ca/eng/regulations/SOR-88-58/page-21.html
http://laws-lois.justice.gc.ca/eng/regulations/SOR-88-58/page-24.html
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another.  The ATRs do not say how the CTA arrives at that result, but the ATRs certainly do not 

contemplate a “complaint in writing” as being the initiating step. 

C. Statutory Interpretation Presumptions 

24. As is reflected by the memorandums of argument among the parties, the issue in this case 

relates to the interpretation of the Act, the ATRs, and the extent to which Parliament intended to 

confer discretion on the CTA to determine its own procedure and to apply the law of standing with 

respect to complainants.  In addition to the submission of the parties, IATA submits the following 

rules of statutory interpretation should be considered. 

25. First, Parliament said different things with respect to different classes of licences.  

Domestic and international licences are treated differently.  Just as Parliament is presumed to mean 

the same thing when it uses the same words, Parliament is presumed to mean different things when 

different words are used.
17

  Here, Parliament clothes the CTA with the power to act upon receipt of 

a complaint in writing for domestic licence holders, but prescribes no procedure for complaints 

relating to international licence holders. 

26. Second, as is reflected throughout the Act and the ATRs, the legislation at issue in this case 

intersects with Canada’s international obligations. It is well-established that the courts should 

presume that Parliament does not intend to violate international law.
18

  There is no suggestion here 

that giving standing rights to the Respondent in this case would violate international law.  

However, the courts have extended this general principle of interpretation beyond actual violations 

of international law.  International law also can provide the necessary legal context within which 

statutory obligations are to be interpreted, where applicable.
19

  Put another way, legislation should 

be read in a manner that is compatible and harmonious with Canada’s international obligations. 

D. International Air Transportation Treaties and Conventions 

27. There are few areas of commerce that are in greater need of international cooperation.  By 

definition, international licence holders leave one country and arrive in another.  International 

                                                 
17

 Ruth Sullivan, Sullivan on the Construction of Statutes, 6
th

 ed (Markham, Ont.: LexisNexis 

Canada, 2014), at  217-222. 
18

 Thibodeau v. Air Canada, 2014 SCC 67 at para. 113. 
19

 See e.g., R. v. Hape, [2007] 2 SCR 292 at paras. 53-56.  

https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14418/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2364/index.do
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aviation can only be made possible through cooperation among countries.  As a result, Canada is a 

counterparty to an array of international treaties and conventions that relate to air transportation.   

28. Over the last century, Canada signed a number of multilateral conventions relating to 

international carriage by air.  The Warsaw Convention, signed in 1929, establishes documentation 

requirements, establishes liability for air carriers, among other things.
20

  Canada then signed the 

Chicago Convention in 1944, which reflected a view that “the future development of international 

civil aviation can greatly help to create and preserve friendship and understanding among the 

nations and peoples of the world…” 
21

  The Chicago Convention created the International Civil 

Aviation Organization (the “ICAO”), and prescribed a number of agreed upon terms necessary for 

international aviation, including rights of entry into sovereign land and airspace, uniform 

conditions at airports, recognition of nationality of aircrafts, and investigation of accidents. 

Between 1944 and 1999, there have been a number of other protocols modifying and 

supplementing these conventions (the Hague Protocol, 1955;
22

 Guadalajara Convention, 1961;
23

 

Guatemala City Protocol, 1971;
24

 Montreal Protocols, 1975
25

).  ICAO member-states entered into 

the Montreal Convention in 1999.
26

  The Montreal Convention, part of Canadian law by virtue of 

s. 2 of the Carriage by Air Act. R.S.C. 1985, c. 31, deals with documentation for passengers and 

baggage, cargo delivery, and carrier liability.  

29. Insofar as any of the multilateral conventions discuss complaints or claims against air 

carriers, those rights are conferred on (and limitations imposed on) only to the persons affected. 

For example, the person entitled to the delivery of baggage that is damaged must complain a 

                                                 
20

 Carriage by Air Act, RSC 1985, c. C-26, Schedule I (the “Warsaw Convention”). 
21

 Convention on International Civil Aviation, 7 December 1944, 15 UNTS 295 (entered into force 

4 April 1947) (the “Chicago Convention”); 61 Stat 1180. 
22

 Carriage by Air Act, RSC 1985, c. C-26, Schedule III (the “Hague Protocol”). 
23

 Carriage by Air Act, RSC 1985, c. C-26, Schedule V (the “Guadalajara Convention”). 
24

 Protocol to Amend the Convention for the Unification of Certain Rules Relating to International 

Carriage by Air signed at Warsaw on 12 October 1929 as Amended by the Protocol done 

at The Hague on 28 September 1955, 8 March 1971 (the “Guatemala City Protocol”); 10 

ILM 613 (1971). 
25

Carriage by Air Act, RSC 1985, c. C-26, Schedule IV (the “Montreal Protocol No. 4”). 
26

 Carriage by Air Act, RSC 1985, c. C-26, Schedule VI (the “Montreal Convention”); The 

Montreal Convention was applied by the Supreme Court of Canada in Thibodeau v. Air 

Canada, 2014 SCC 67, [2014] 3 S.C.R. 340. 

http://laws-lois.justice.gc.ca/eng/acts/C-26/index.html
http://laws-lois.justice.gc.ca/eng/acts/C-26/page-2.html
https://www.icao.int/publications/Documents/7300_orig.pdf
http://laws-lois.justice.gc.ca/eng/acts/C-26/page-4.html
http://laws-lois.justice.gc.ca/eng/acts/C-26/page-6.html
https://www.mcgill.ca/iasl/files/iasl/guatemala1971.pdf
http://laws-lois.justice.gc.ca/eng/acts/C-26/page-5.html
http://laws-lois.justice.gc.ca/eng/acts/C-26/page-7.html
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14418/index.do
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14418/index.do
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prescribed number of days;
27

 limitations of carrier liability refer only to claims by the passenger 

and not third parties;
28

 claims for passenger deaths may be made only by family members or the 

personal representative(s) of the passenger/family member.
29

 

30. In 2006, Canada officially adopted the “Blue Sky Policy”, which guides and encourages 

the negotiation of bilateral air transportation agreements.
30

  Since then, Canada concluded new or 

expanded air transportation agreements with 100 different countries, including a comprehensive 

agreement with the European Union’s 28 member countries.
31

  Some of these agreements have 

been incorporated into a bilateral treaty; others are administratively applied pending ratification by 

treaty. 

31. Notably, Canada entered into the Agreement on Air Transport Between Canada and the 

European Community and its Member States in December 2009 (the “Canada-EC Treaty”).
32

  

Article 10 of the Canada-EC Treaty states that all of the parties recognize the importance of 

consumer interests, including accessibility measures, and paragraph 2 of that article says that the 

Parties will endeavour to consult with each other “on matters of consumer interest, including their 

planned measures, with a view to achieve compatible approaches to the extent possible.”
33

 

32. Harmonization of Canadian rules with EU rules would limit complaints to those persons 

actually affected.  Article 15 of European Union Reg. 1107/2006 provides that complaints are to be 

made by “a disabled person or person with reduced mobility who considers that this Regulation 

                                                 
27

 Montreal Convention, art. 31; Warsaw Convention, art. 26. 
28

 Montreal Convention, art. 21-22; Warsaw Convention, art. 22.  
29

 Carriage by Air Act, s. 2(5) and Schedule II.  Zoungrana v. Air Algérie, [2016] Q.J. No. 5097, 

2016 QCCS 2311 at paras 29,30; aff’d  [2016] J.Q. no 7066; 2016 QCCA 1074; leave to 

appeal refused [2016] S.C.C.A. No. 396. 
30

 Canada, Transport Canada, “Blue Sky: Canada’s New International Air Policy” (2006). 
31

EC, Agreement on Air Transport between Canada and the European Community and its Member 

States, [2009] OJ, L 207.  
32

 Ibid. 
33

 Ibid. 

http://laws-lois.justice.gc.ca/eng/acts/C-26/page-7.html
http://laws-lois.justice.gc.ca/eng/acts/C-26/page-2.html
http://laws-lois.justice.gc.ca/eng/acts/C-26/page-7.html
http://laws-lois.justice.gc.ca/eng/acts/C-26/page-2.html
http://laws-lois.justice.gc.ca/eng/acts/C-26/page-1.html
http://laws-lois.justice.gc.ca/eng/acts/C-26/page-3.html
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca1074/2016qcca1074.html?autocompleteStr=zoun&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca1074/2016qcca1074.html?autocompleteStr=zoungra&autocompletePos=1
https://scc-csc.lexum.com/scc-csc/scc-l-csc-a/en/item/16404/index.do
https://www.tc.gc.ca/eng/policy/air-bluesky-menu-2989.htm
https://ec.europa.eu/transport/sites/transport/files/modes/air/international_aviation/country_index/doc/canada_final_text_agreement.pdf
https://ec.europa.eu/transport/sites/transport/files/modes/air/international_aviation/country_index/doc/canada_final_text_agreement.pdf
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has been infringed.”
34

  The compensatory regime for passengers established under European 

Union Reg. 261/2004 limits compensation to passengers (and not third parties).
35

  

33. None of these multilateral conventions or bilateral treaties prohibit a party from granting 

standing rights to third parties such as the Respondent.  This is not a case where international law 

would be violated, whether the appeal is allowed or dismissed.  However, as can be seen from 

international law, Canada has been and will continue to be a counterparty to multilateral 

conventions and bilateral treaties, and such conventions and treaties are increasingly focusing on 

consumer/passenger rights, including rights with respect to persons with disabilities.  

34. While Canada is seeking to negotiate bilateral treaties that are similar in form to its bilateral 

Open Skies treaty with the U.S., every treaty will be different and will reflect differing national 

interests.  In this respect, it is highly desirable to give the CTA the greatest latitude and flexibility 

possible in order to navigate Canada’s international obligations.  Hamstringing the CTA into rigid 

rules for international licence holders -- whether by denying standing requirements or imposing 

other restrictions on the tribunal’s ability to fashion appropriate procedures -- runs the serious risk 

of requiring legislative amendments to the Act, should any procedural requirement be inconsistent 

with Canada’s international obligations.   

PART IV - SUBMISSIONS CONCERNING COSTS 

35. IATA does not seek its costs of this appeal. IATA should not be ordered to pay the whole 

or any part of the costs of this appeal. 

PART V - ORDER REQUESTED 

36. IATA makes no request with respect to the Order in this appeal. 

                                                 
34

 EC, Regulation (EC) No 1107/2006 of the European Parliament and of the Council of 5 July 

2006 concerning the rights of disabled persons and persons with reduced mobility when 

travelling by air, [2006] OJ, L 204/1. 
35

 EC, Regulation 261/2004 of the European Parliament and of the Council of 11 February 2004 

establishing common rules on compensation and assistance to passengers in the event of 

denied boarding and of cancellation or long delay of flights, and repealing Regulation 

(EEC) No 295/91, [2004] OJ, L 45 at art. 16(2)); see also ECJ, Ruijssenaars, Jansen and 

Dees-Erf v. Staatssecretaris van Infrestructuur en Milieu, C-145/15 and C-146/15, [2016] 

ECLI 187 at para 6.  

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32006R1107&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32004R0261&from=en
http://curia.europa.eu/juris/document/document.jsf?text=&docid=175156&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1171019
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 25th day of August, 2017. 

 

 

 DLA PIPER (CANADA) LLP 

 

David Neave 

Email:  david.neave@dlapiper.com 

 

Derek J. Bell 
Email:  derek.bell@dlapiper.com 

 

Katelyn Ellins 
Email: katelyn.ellins@dlapiper.com  

 

Telephone: (604) 643-2961 

Facsimile: (604) 605-3751 

 

Counsel to the Intervener, The International Air 

Transport Association 
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