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PART I – OVERVIEW & STATEMENT OF FACTS 

A. OVERVIEW 

1. The appellant was one of four RCMP officers charged with perjury arising out of his 

testimony at a public inquiry concerning the death of Robert Dziekanski at Vancouver 

International Airport. The four officers were tried separately. Two of the officers were acquitted; 

two were convicted. The appellant was charged with eight averments or particulars of perjury. He 

was acquitted of six averments and convicted of two.  

2. The appellant submits he ought to have been acquitted on all counts and the trial judge fell 

into error in convicting the appellant.   

3. The two averments that formed the basis of his conviction were stated as follows:  

Benjamin ROBINSON stands charged that: 

Count 1 

On or about the 23rd, 24th and 25th days of March, 2009, at the City of Vancouver in the 

Province of British Columbia did commit perjury at a Public Inquiry at 701 West Georgia 

Street, namely, The Thomas R. Braidwood, Q.C. Commissions of Inquiry under the Public 

Inquiry Act, S.B.C., 2007 c. 9 by making orally a false statement under oath, knowing the 

statement to be false and with intent to mislead the Inquiry in his description of the events 

surrounding the death of Robert Dziekanski, and the subsequent police investigation, 

including, in particular: 

… 

2)         when he testified that, when he said in his statement on October 14, 2007 that 

Robert Dziekanski had to be wrestled to the ground, he was mistaken but was telling the 

truth because at certain points the officers did wrestle with Robert Dziekanski, and that in 

his statement he sort of blended the whole interaction with Robert Dziekanski; 

… 

7)         when he testified that he did not discuss with his fellow officers the details of the 

incident involving Robert Dziekanski before providing his statement to the Integrated 

Homicide Investigation Team on the morning of October 14, 2007;1 

 

4. Averments two and seven are rooted to the fact that the police officers provided witness 

statements concerning the events at the airport. The Crown theory is that the four officers conspired 

at the airport to provide false statements; including conspiring to falsely tell the investigators that 

Mr. Dziekanski had to be wrestled to the ground.   

                                                        
1 Indictment, Appellant’s Record (“AR”) Tab 6, p. 84. 
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5. The allegations are that the appellant committed perjury when he denied the conspiracy to 

provide false statements (averment 7); and committed perjury when, in the particular, he failed to 

admit to the alleged conspiracy to lie about wrestling to the ground; but instead testified he was 

mistaken when he made the statement to investigators (averment 2).  

6. A finding of guilt had to rest on circumstantial evidence.   

7. It is the appellant’s position the evidence did not support a finding of guilt. The finding of 

guilt was unreasonable. The evidence in support of the allegations was vague and uncertain and, 

consequently, the inferences drawn by the trial judge were speculative. It is clear the guilt of the 

appellant was not the only reasonable inference available.   

8. The appellant also submits that the trial judge misapprehended significant evidence that 

resulted and contributed to the unreasonable verdict and those same misapprehensions led to an 

unfair trial and a miscarriage of justice. In particular, the approach of the trial judge concerning 

the issue of motive undermined both the presumption of innocence and the burden of proof. 

9. The appellant’s position is also supported by the findings, conclusions, and results reached 

in the trials of two of the other officers: Csts. Bentley and Rundel. Similar to averment seven in 

the appellant’s case, these officers were alleged to have committed perjury when they testified that 

they did not recall discussing the details of the incident concerning Mr. Dziekanski with their 

fellow officers before providing a statement to the Integrated Homicide Investigation Team on the 

morning of October 14, 2007. In all three cases, the Crown sought to prove this averment through 

an inference of collusion based on the same evidence and Crown theory. The judges in R. v. Bentley 

and R. v. Rundel declined to make certain findings supportive of collusion and to ultimately draw 

the inference of collusion sought by the Crown on the same documentary evidence relied on in R. 

v. Robinson. This fact is relevant and supports the appellant’s position that the verdict in his case 

was unreasonable and/or the trial judge misapprehended evidence that was central to the verdict.2 

10. It is the appellant’s position the verdict cannot stand and an acquittal must be entered. 

 

 

                                                        
2 R. v. Bentley, 2013 BCSC 1364 [Bentley]; R. v. Rundel, 2015 BCSC 1090 [Rundel]; R. v. 

Robinson, 2015 BCSC 433, AR Tab 1, pp. 1-33 [Robinson BCSC]. 
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B. STATEMENT OF FACTS 

Incident at the airport 

11. On October 13, 2007, Mr. Dziekanski travelled from Poland to Vancouver. He arrived at 

approximately 3:25 p.m. local time. For the next seven and a half hours, Mr. Dziekanski remained 

on the secure side of the Vancouver International Airport. What he did during that time is largely 

unknown.3   

12. At approximately 12:45 a.m. on October 14, 2007, Mr. Dziekanski was processed through 

customs. At approximately 12:53 a.m. he made his way to the public, unsecure side of the airport’s 

International Reception Lounge (“IRL”). From approximately 12:53 a.m. to 1:23 a.m. he remained 

in the area between the secure and unsecure sides of the IRL. He began to act erratically and 

aggressively. He banged on the glass windows separating the secure and unsecure sides of the IRL 

and started to throw items at the glass.4   

13. Several individuals on the public side of the IRL observed Mr. Dziekanski’s actions. One 

of these witnesses, Paul Pritchard, began video-recording Mr. Dziekanski (the “Pritchard video”).5  

14. At approximately 1:23 a.m., staff at the Airport Operations Center called the RCMP to 

report an apparently intoxicated male throwing luggage and chairs around the IRL. At 

approximately 1:28 a.m., Cst. Kwesi Millington, Cst. Bill Bentley, Cst. Gerry Rundel, and the 

appellant left the RCMP sub-detachment and travelled to the IRL. Mr. Pritchard continued to 

record the events as the RCMP officers arrived on scene and approached Mr. Dziekanski. In the 

course of the interaction between the RCMP officers and Mr. Dziekanski, Mr. Dziekanski grabbed 

a stapler from a counter. Cst. Millington used a taser against Mr. Dziekanski, causing him to fall 

to the ground. Cst. Millington used the taser four more times, while the other three officers wrestled 

with Mr. Dziekanski on the ground as they tried to handcuff him. The officers eventually 

                                                        
3 Robinson BCSC, AR Tab 1, p. 4, para. 7; Ex. 1 - Agreed Statement of Facts, Appeal Book filed 

in the British Columbia Court of Appeal (“AB”) Vol. 1, p. 15, paras. 3-4. 
4 Robinson BCSC, AR Tab 1, p. 4, paras. 8-9; Ex. 1 - Agreed Statement of Facts, AB Vol. 1, p. 

15 and p. 16, para. 7. 
5 Robinson BCSC, AR Tab 1, p. 4, para. 9; Ex. 1 - Agreed Statement of Facts, AB Vol. 1, p. 16, 

para. 8. 
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handcuffed Mr. Dziekanski on the ground and the appellant instructed Cst. Rundel to retrieve leg 

restraints from his police vehicle.6   

15. At 2:10 a.m. Mr. Dziekanski was pronounced dead. The appellant reported the in-custody 

death to the Richmond Detachment of the RCMP, triggering an investigation by the Integrated 

Homicide Investigation Team (IHIT).7  

16. The officers were occupied with various activities at the airport. From approximately 1:45 

a.m. to 2:32 a.m., Cst. Bentley took eight statements from eyewitnesses on the public side of the 

IRL. Sometime before 2:24 a.m., Cst. Rundel made the appellant aware that Mr. Pritchard had a 

video recording of the event. Mr. Pritchard was reluctant to turn over the camera, memory card, 

and case to Cst. Rundel so the appellant went to speak to him. At 2:24 a.m., immediately before 

interviewing Mr. Pritchard, Cst. Rundel seized the camera, memory card, and case, but did not 

view the contents of the video.8 

17. Sometime between 2:39 a.m. and 3:45 a.m., the appellant directed the other three officers 

to return to the sub-detachment while he remained at the scene to await the arrival of IHIT. The 

IHIT investigators arrived at approximately 3:45 a.m. Witnesses to the event remained in the 

immediate vicinity awaiting the arrival of IHIT.9   

18. IHIT members interviewed a number of the civilian witnesses who observed the police 

interaction with Mr. Dziekanski. The IHIT statements of eight witnesses were tendered at trial, as 

were the transcripts from the testimony of four witnesses who testified at Cst. Bentley’s trial. Three 

witnesses recalled that Mr. Dziekanski was swinging the stapler at the officers; and two witnesses 

said that he was waving it. A number of witnesses observed that the officers had to take Mr. 

Dziekanski physically to the ground.10 

                                                        
6 Robinson BCSC, AR Tab 1, pp. 4-5, paras. 10-12; Ex. 1 - Agreed Statement of Facts, AB Vol. 

1, p. 16, paras. 9-12. 
7 Robinson BCSC, AR Tab 1, p. 5, para. 13; Ex. 1 - Agreed Statement of Facts, AB Vol. 1, p. 17, 

paras. 15, 19. 
8 Robinson BCSC, AR Tab 1, p. 5, para. 14; Ex. 1 - Agreed Statement of Facts, AB Vol. 1, pp. 

17-18, paras. 18-23. 
9 Robinson BCSC, AR Tab 1, p. 5, para. 15; Ex. 1 - Agreed Statement of Facts, AB Vol. 1, p. 18, 

para. 24. 
10 Ex. 1 - Agreed Statement of Facts, AB Vol. 1, p. 18, para. 29; Ex. 14 – Book of Civilian 

Statements, AB Vol. 6 p. 836 – Vol. 7 p. 1070. 



5 

 

19. Sgt. Derek Brassington was the IHIT team leader assigned to this incident. When he arrived 

at the sub-detachment he was of the view that there were no reasonable grounds to believe that any 

of the officers were guilty of any misconduct or criminal offence in relation to the death of Mr. 

Dziekanski, which he communicated to Csts. Bentley, Millington, and Rundel.11  

20. All four officers provided audio-recorded statements to members of IHIT in the early 

morning hours of October 14, 2007 and had previously made handwritten notes. Before the 

appellant was interviewed by Cpl. Teboul on October 14, 2007, he was advised that he was 

providing a witness interview as he was not a suspect in the investigation. Cst. Millington provided 

additional statements on October 15 and 18, 2007. Cst. Rundel and the appellant also provided 

additional statements on October 18, 2007.12 

Criminal Justice Branch Media Statement  

21. On December 12, 2008, the British Columbia Criminal Justice Branch issued a media 

statement indicating that it would not approve charges against the officers. The media statement 

stated: “There is a substantial body of independent evidence which supports that the Officers in 

question were lawfully engaged in their duties when they encountered Mr. Dziekanski, and the 

force they used to subdue and restrain him was reasonable and necessary in all the 

circumstances.”13   

The Braidwood Inquiry 

22. In February 2008 the government of British Columbia announced the establishment of the 

Braidwood Inquiry.14   

23. A number of witnesses testified at the Inquiry, including the four officers. The appellant 

testified under oath at the Inquiry on March 23, March 24, and March 25, 2009. He was charged 

                                                        
11 Robinson BCSC, AR Tab 1, p. 5, para. 16; Ex. 1 - Agreed Statement of Facts, AB Vol. 1, pp. 

18-19, paras. 27 and 30-32. 
12Robinson BCSC, AR Tab 1, p. 6, para. 17; Ex. 1 - Agreed Statement of Facts, AB Vol. 1, p. 19, 

paras. 33 and 35; Ex. 6 – Crown Book of Notes and Statements, AB Vol. 1. 
13 Ex. 7 – Media Statement, Criminal Justice Branch re: death of Robert Dziekanski at YVR – 

October 14, 2007, AB Vol. 1, p. 188.  
14 Robinson BCSC, AR Tab 1, p. 6, para. 18; Ex. 1 - Agreed Statement of Facts, AB Vol. 1, p. 

20, para. 40. 
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with perjury arising from that testimony, contrary to ss. 131 and 132 of the Criminal Code.15 The 

direct indictment alleged eight averments of perjury.16  

Trial judgment 

24. The appellant was tried before Mr. Justice Smith of the British Columbia Supreme Court.  

He was acquitted of six averments and convicted of two (averments two and seven).  

25. The case against the appellant was wholly circumstantial. The evidence at trial consisted 

of the following: 

- the Pritchard video; 

- notes, reports, and IHIT statements given by the four officers involved in the incident; 

- a CBC video recording and transcript of Mr. Robinson’s testimony at the Inquiry;  

- agreed statements of fact with attached exhibits setting out background information;  

- witness statements given to IHIT from individuals who observed the officers’ 

interaction with Mr. Dziekanski at the airport; 

- transcripts of evidence from R. v. Bentley given by witnesses who observed the officers’ 

interaction with Mr. Dziekanski at the airport; and 

- viva voce evidence, affidavits, and other documents concerning discrete issues relevant 

to averment eight, which were not at issue on appeal and are not before this Court.17    

26. The Crown’s case rested on the trial judge drawing a number of inferences from 

circumstantial evidence. The Crown’s theory on both averments two and seven was that all four 

officers set about to provide false information to IHIT for the purpose of exaggerating the conduct 

of Mr. Dziekanski and justifying their use of force.18 The Crown sought to prove both averments 

through an inference of collusion. In this respect, proof of averment seven constituted proof of 

averment two.  

27. Averment two alleged that the explanation that the appellant provided at the Inquiry (that 

he was mistaken) for incorrectly telling IHIT that Mr. Dziekanski had to be wrestled to the ground 

                                                        
15 Criminal Code, (R.S.C., 1985, c. C-46), ss. 131, 132. 
16 Robinson BCSC, AR Tab 1, p. 6, para. 20; Ex. 1 - Agreed Statement of Facts, AB Vol. 1, p. 

20, para. 45; Indictment, AR Tab 6, pp. 84-85.  
17 Robinson BCSC, AR Tab 1, pp. 3-4, para. 6. 
18 Ibid, para. 21. 
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when the taser had actually taken him to the ground was a deliberate lie. The truth, it was alleged, 

was that the officers had colluded at the airport to develop a common version of events that 

exaggerated Mr. Dziekanski’s conduct and justified their use of force. As such, the only (and real) 

explanation for the error in the appellant’s statement to IHIT was that he had colluded.  

28. The finding that the appellant had a motive to lie to IHIT “to exaggerate the level of threat 

presented by Mr. Dziekanski and to justify the response to that threat” was one of the key 

inferences underpinning the trial judge’s conclusion that the appellant had lied to IHIT on the 

morning of October 14.19 A finding of motive to lie meant that any explanation for the error (other 

than “I lied”) could not be true. This finding was made notwithstanding the fact that there was no 

evidence that the appellant or any of the other officers had acted excessively (or believed they had 

so acted) or that their use of force was anything but reasonable in the circumstances. A finding of 

guilt on averment two naturally and inevitably flowed from a finding that the appellant’s statement 

to IHIT was intentionally false.20  

29. With respect to averment seven, the Crown’s theory was that the officers had made four 

strikingly similar errors in their notes and statements. However, in the case at bar the trial judge 

did not base his finding of collusion on four strikingly similar errors: he only based it on two. He 

found that the officers had all described Mr. Dziekanski being wrestled to the ground when the 

Pritchard video showed that he fell to the floor.21 He also found that they had all described Mr. 

Dziekanski swinging or brandishing the stapler when the trial judge found that “nothing [in the 

Pritchard video] c[ould] remotely be described as a swinging motion.”22 The trial judge found that 

the evidence in relation to averment seven further supported the inference of falsehood on 

averment two.23 

                                                        
19 Ibid, para. 53. 
20 Ibid, para. 56. 
21 Ibid, paras. 41, 65. As set out in Issue 4, the trial judge misapprehended Cst. Rundel’s 

evidence concerning Mr. Dziekanski being wrestled to the ground. 

22 Ibid, para. 79. As set out in Issue 2, the trial judge misapprehended the evidence concerning 

whether Mr. Dziekanski could at any point have been perceived to have been swinging the 

stapler. His inference of collusion therefore rested on one and not two strikingly similar errors. 

23 Ibid, para. 57. 
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30. The trial judge found that the four officers’ similar but clearly false statements on these 

two points were not consistent with common error and could only be the product of discussion.24   

31. The trial judge adverted to the acquittal of Cst. Bentley by Justice McEwan, which he found 

to be “irrelevant” to the determination of the appellant’s case.25 He then nevertheless attempted to 

distinguish the appellant’s case from Cst. Bentley’s, noting that there was no evidence of 

opportunity in R. v. Bentley (“Bentley”) while there was evidence of opportunity in R. v. Robinson 

(“Robinson”). He also observed that the allegations were slightly different.26 

32. In considering whether the appellant had the requisite mens rea concerning averment 

seven, the trial judge made another finding of motive. He stated: “As a trained and experienced 

police officer, he had to understand that the question of whether there had been discussion was 

important to the credibility of his IHIT statements and his inquiry testimony. He had a clear reason 

and motive to deny such discussions had taken place.”27 From this finding, the trial judge inferred 

an intention to mislead.28 

33. The trial judge concluded that the Crown had proved the allegations of perjury as set out 

in averments two and seven beyond a reasonable doubt.29  

Four separate proceedings – Bentley, Robinson, Millington, and Rundel 

34. The Crown chose to proceed by way of individual indictments; each of the officers was 

tried separately by a judge without a jury. Cst. Bentley’s trial proceeded first before Justice 

McEwan, followed by the appellant’s before Justice Smith, Cst. Millington’s before Justice 

Ehrcke, and finally Cst. Rundel’s before Justice Gropper. Each of the indictments contained a 

common averment (our averment seven) alleging that the officer committed perjury when he 

testified that he did not discuss (or recall discussing) the details of the incident with his fellow 

officers before providing his statement to IHIT on the morning of October 14.30 Csts. Bentley and 

Rundel were acquitted; the appellant and Cst. Millington were convicted. 

                                                        
24 Ibid, para. 83. 
25 Ibid, para. 84.  
26 Ibid, paras. 85-86. 
27 Ibid, para. 91. 
28 Ibid, para. 92.  
29 Ibid, para. 93.  
30 Bentley, supra, para. 24; R. v. Millington, 2015 BCSC 515, para. 15 [Millington]; Rundel, 

supra, para. 41. 
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35. The averments in relation to the collusion allegation read as follows: 

 

Case Averment 

Robinson when he testified that he did not discuss with his fellow officers the 

details of the incident involving Robert Dziekanski before providing his 

statement to the Integrated Homicide Investigation Team on the 

morning of October 14, 2007 

(Averment 7) 

Bentley when he testified that he had no memory of what he discussed with his 

fellow officers on the morning of October 14, 2007, regarding the 

incident involving Robert Dziekanski, before the members of the 

Integrated Homicide Investigation Team arrived 

(Averment 6) 

Millington when he testified that he did not discuss with his fellow officers the 

details of the incident involving Robert Dziekanski before providing his 

statement to the Integrated Homicide Investigation Team on the 

morning of October 14, 2007  

(Averment 9) 

Rundel when he testified that he could not recall whether he discussed with his 

fellow officers the details of the incident involving Robert Dziekanski 

before providing his statement to the Integrated Homicide Investigation 

Team on the morning of October 14, 2007 

(Averment 6) 

36. The Crown advanced the same theory in all of the officers’ cases: all four officers got 

together at the airport and set out to mislead IHIT investigators concerning the true nature of the 

police interaction with Mr. Dziekanski. The Crown argued that proof of the officers’ discussion or 

“collusion” lay in the strikingly similar errors that each of the officers made in their notes and 

statements to IHIT. The theory was that these strikingly similar errors could only be a product of 

discussion or collusion amongst the officers. The officers were alleged to have committed perjury 

at the Inquiry when they denied that any discussion had occurred or stated that they could not recall 

whether any discussion had occurred. Put simply, the officers were alleged to have “lied about 

lying.”31 

37. Proving this theory required the Crown to prove that the officers’ common descriptions of 

their interaction with Mr. Dziekanski were actually false. If the common descriptions made in the 

officers’ notes and statements were shown to be false when compared to the Pritchard video, this 

would support an inference of collusion. However, if the common descriptions could be 

                                                        
31 R. v. Robinson, 2017 BCCA 6, AR Tab 2, p. 63, para. 64 quoting Bentley, supra, para. 218 

[Robinson BCCA]. 
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objectively observed on the Pritchard video or there was some uncertainty as to what could have 

been perceived, this would leave open the prospect that the officers’ common description of events 

resulted not from collusion, but from them observing and then describing the same event.  

38. The strikingly similar but erroneous statements were particularized as follows: 

(1) Mr. Dziekanski was looking to fight and/or was exhibiting “combative” behaviour towards 

the officers; 

(2) Mr. Dziekanski was yelling and/or moving towards the officers; 

(3) Mr. Dziekanski swung a stapler at the officers; and 

(4) Mr. Dziekanski fought through the Taser deployments and had to be wrestled to the 

ground.32 

39. All of the judges reviewed the officers’ notes and IHIT statements and viewed the Pritchard 

video. They were asked to make the same findings concerning the police interaction with Mr. 

Dziekanski that would determine whether the officers’ common description of events were false. 

40. None of the trial judges, including Smith J., found that it was an error for the officers to 

have described Mr. Dziekanski’s behaviour as “combative” or to have said that he was “yelling 

and/or moving towards the officers”. However, with respect to the third alleged ‘striking 

similarity’, Smith J. was the only judge to conclude that Mr. Dziekanski could not have been 

perceived to be swinging the stapler and it was thus a common error for the officers to have said 

that he was. In Bentley, McEwan J. found that Mr. Dziekanski made a gesture or gestures with the 

stapler; in Millington, Ehrcke J. did not make a finding on this point; and in Rundel, Gropper J. 

made a positive finding that “Mr. Dziekanski swung the stapler at the officers.”33  

                                                        
32 Bentley, supra, para. 48 and Rundel, supra, paras. 117, 133. Only one of the striking 

similarities is expressly referred to in Millington, supra, para. 327. Only three of the striking 

similarities are expressly referred to in Robinson BCSC, AR Tab 1, p. 21, paras. 81-83.  

33 Rundel, supra, para. 136. 
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41. All of the trial judges concluded that the statement that Mr. Dziekanski “had to be wrestled 

to the ground” was a common error.34  

42. Aside from the individual officers’ Inquiry transcripts and CBC video of their Inquiry 

testimony that were admitted in their own cases, all of the cases proceeded on substantially the 

same evidence, which included:  

- the Pritchard video; 

- notes, reports, and IHIT statements given by the four officers involved in the incident;  

- witness statements given to IHIT from individuals who observed the officers’ 

interaction with Mr. Dziekanski at the airport; 

- transcripts of evidence from Bentley given by witnesses who observed the officers’ 

interaction with Mr. Dziekanski at the airport; and 

- agreed statements of fact with attached exhibits setting out background information.35 

 
43. The evidence tendered in Bentley was the same as the evidence tendered in Robinson with 

the exception of evidence tendered in Robinson that related to a new count that was added after 

Cst. Bentley’s trial concluded and was not material to the collusion count. That evidence, also 

tendered in Millington and Rundel, concerned the allegation that the officers met shortly before 

giving their testimony at the Inquiry and committed perjury at the Inquiry when they had denied 

such a meeting.36 The appellant and Csts. Millington and Rundel were acquitted of that count. 

44. The evidence tendered in Rundel was also the same as the evidence tendered in Robinson 

with the exception of one expert witness, Cst. Baltzer, who was not called in Robinson. Cst. 

Baltzer’s evidence, which was directed at different averments, was only relevant to the ‘collusion 

count’ to the extent that it may have assisted Gropper J. in finding that it was not false to say that 

Mr. Dziekanski fought through the taser deployments, which the Crown had alleged was a similar 

but strikingly false statement.37 None of the other trial judges concluded that it was false to have 

                                                        
34 Bentley, supra, para. 217, Robinson BCSC, AR Tab 1, p. 16, para. 65; Millington, supra, para. 

247; Rundel, supra, para. 137. 
35 R. v. Rundel, supra, para. 55; Millington, supra, paras. 16-18. The evidence in Bentley is 

summarized throughout the judgment. 

36 R. v. Millington, supra.  
37 Rundel, supra, para. 137. 
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described Mr. Dziekanski as fighting through the taser notwithstanding the fact that Cst. Baltzer’s 

evidence was not before them.38  

45. While there were some differences in the evidence before each of the trial judges, the 

Crown relied on the same evidence to prove the ‘collusion’ averment in all of the officers’ cases, 

namely: the presence of four strikingly similar but erroneous statements made in the officers’ notes 

and statements; a motive to lie to IHIT and a motive to lie at the Inquiry; and opportunity to collude 

at the airport.39  

46. While Ehrcke J. found that one common error, combined with opportunity and motive, was 

sufficient to ground a conviction on the collusion count,40  McEwan J. came to the opposite 

conclusion, stating: “one definitive example of congruence is, however, a tenuous and 

unconvincing basis for an inference that there must have been collaboration...”41 Similarly, Justice 

Gropper did not convict on one common error, concluding that Cst. Rundel “could have simply 

been wrong when he made that statement in the early morning after the incident.”42 

47. No findings of motive to lie were made in Bentley and Rundel whereas findings of motive 

to lie were made in Robinson and Millington.43 Opportunity to collude at the airport existed in all 

of the cases, but did not play a significant role.  

Court of Appeal judgment  

48. A majority of the Court of Appeal dismissed the appellant’s appeal. Willcock J.A. 

dissented and would have ordered a new trial. 

49. The majority rejected the arguments advanced by the appellant, concluding that the verdict 

was not unreasonable and there had been no misapprehensions of the evidence. In so doing, the 

majority held that the findings and conclusions made by the judges in the other officers’ cases and 

                                                        
38 Bentley, supra, para. 209; Robinson BCSC, AR Tab 1, p. 13, para. 47; Millington, supra, para. 

246. 
39 Bentley, supra, paras. 160-164; Millington, supra, paras. 229-230; Rundel, supra, para.117; 

Robinson BCSC, AR Tab 1, p. 14, para. 53; p. 21, paras. 81-83; p. 22, para. 85; p. 23, para. 91. 
40 Millington, supra, para. 254. 
41 Bentley, supra, para. 217. 
42 Rundel, supra, para. 149.  
43 Robinson BCSC, AR Tab 1 p. 14, para. 53; p. 23, para. 91. Millington, supra, paras. 190, 233. 
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the fact that there had been two acquittals were not relevant to the appellant’s appeal as a matter 

of law.44   

50. In the context of discussing the submission that the trial judge misapprehended the 

evidence about whether Mr. Dziekanski could be perceived, at any point, to have been swinging 

the stapler, the majority expressly endorsed the following statement of law set out by the trial 

judge:  

As a matter of law, the conclusions of another trier of fact who dealt with the same offence 

but a different offender are irrelevant to the determination with respect to another accused 

in a different trial.  R. v. Tran, 2014 BCCA 343 at para. 62.45  

51. Justice Willcock dissented on the point of whether the trial judge had misapprehended the 

evidence concerning Mr. Dziekanski’s use of the stapler and as a result, the officers’ common 

description of that behaviour could not be considered an error supporting an inference of 

collusion.46 Given that the finding of collusion, and ultimately the conviction, was based on two 

strikingly similar errors identified in the officers’ statements – Mr. Dziekanski being “wrestled” 

to the ground and Mr. Dziekanski “swinging” the stapler – Willcock J.A. could not conclude that 

the trial judge would have inferred collusion on the basis of only one strikingly similar error (Mr. 

Dziekanski being wrestled to the ground).  He allowed the appeal and ordered a new trial.47   

52. In reaching his conclusion, Willcock J.A. relied, in part, on the findings and conclusions 

made by the judges who adjudicated the other officers’ cases. Given the circumstances, and in 

particular the fact that the cases proceeded on “substantially the same evidence”,48 he found that 

“some weight” could be placed on the other judges’ “serial interpretation of the Pritchard video”.49 

He also held that the other judgments had some “limited use” in addressing whether a conviction 

could be sustained in light of the misapprehension of the evidence.50  

                                                        
44 Robinson BCCA, AR Tab 2, p. 36, para. 3; p. 60, para. 55. 
45 Robinson BCCA, AR, Tab 2, p. 60, para. 55 citing Robinson BCSC, AR Tab 1, p. 21, para. 84. 
46 Robinson BCCA, AR, Tab 2, p. 63, para. 63.  
47 Ibid, p. 72, para. 90. 
48 Ibid, p. 66, para. 72. 
49 Ibid, p. 66, para. 69. 
50 Ibid, p. 71, para. 85. 
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PART II – QUESTIONS IN ISSUE 

53. The issues on appeal may be stated as follows: 

ISSUE 1: Did the majority of the Court of Appeal err in concluding that the appellant’s 

conviction was not unreasonable? 

ISSUE 2: Did the trial judge misapprehend the evidence in finding that Mr. Dziekanski was 

not swinging the stapler? Was that finding critical to the appellant’s conviction on averments 

two and seven? 

ISSUE 3: Did the trial judge draw the unreasonable inferences that the appellant had a 

motive to lie to IHIT and a further motive to lie at the Inquiry? Were these inferences also 

central to the appellant’s convictions on averments two and seven? 

ISSUE 4: Did the trial judge misapprehend the evidence in failing to consider Cst. Rundel’s 

October 18, 2007 statement? 
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PART III – STATEMENT OF ARGUMENT 

ISSUE 1: The majority of the Court of Appeal erred in concluding that the appellant’s 

conviction was not unreasonable  

Test for unreasonable verdict 

54. Section 686(1)(a)(i) of the Criminal Code is a statutory safeguard against unwarranted or 

wrongful convictions.51 The test to be applied by an appellate court in determining whether a 

verdict is unreasonable is settled and was recently articulated by this Court in R. v. Villaroman.52 

A verdict is unreasonable or cannot be supported by the evidence if it is one that a properly 

instructed jury acting judicially could not reasonably have rendered.53 Where the Crown’s case 

depends on circumstantial evidence, the test is whether the trier of fact, acting judicially, could 

reasonably be satisfied that the accused’s guilt was the only reasonable conclusion available on 

the totality of the evidence.54 If there are reasonable inferences other than guilt, the Crown’s 

evidence does not meet the standard of proof beyond a reasonable doubt.55  

55. This assessment “requires not merely asking whether twelve properly instructed jurors, 

acting judicially, could have reasonably come to the same result, but doing so through the lens of 

judicial experience which serves as an additional protection against an unwarranted conviction.”56 

This requires the appellate court to re-examine and to some extent re-weigh and consider the effect 

of the evidence.57  

56. In recent years this Court has expanded the scope of review for unreasonableness in 

verdicts reached by trial judges to include verdicts reached “illogically or irrationally”.58 This 

expansion recognizes the practical reality of being able to review reasons in judge alone trials that 

may disclose certain defects in the judge’s reasoning that help to explain why the verdict is 

unreasonable.  

                                                        
51 R. v. Linklater, 2003 SKCA 41, para. 33. 
52 R. v. Villaroman, 2016 SCC 33, para. 55 [Villaroman]. 
53 Villaroman, supra, para. 55, citing R. v. Biniaris, 2000 SCC 15 [Biniaris]. 
54 Villaroman, supra, para. 55. 
55 Ibid, para. 35. See also R. v. Bock, 2016 BCCA 195, para. 21. 
56 Biniaris, supra, para. 40. 
57 R. v. Yebes, [1987] 2 S.C.R. 168. 
58 R. v. W.H., 2013 SCC 22, para. 26.   
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57. While a reviewing court may be able to identify an error or flaw in the trial judge’s reasons 

that serves to explain an unreasonable verdict, a reviewing court is not required to identify a defect 

as a precondition to finding the verdict unreasonable.   

58. In reviewing the law in this area, a majority of the Court of Appeal articulated the test 

incorrectly. Newbury J.A. said:  

The court must, as Arbour J. stated in Biniaris, identify a defect in the analysis of the judge 

(assuming no jury) that led to an unreasonable conclusion; or be satisfied that the judge 

was not alive to an applicable legal principle or that he or she reached a verdict inconsistent 

with his or her own factual findings. (At para. 37).59 [Emphasis added] 

59. Respectfully, this is not the test that Arbour J. set out in Biniaris. Rather, Arbour J. said 

that errors may explain an unreasonable verdict and the appellate court often can and should 

identify defects in the trial judge’s analysis.60 The majority’s reasoning forecloses the possibility 

of an appellate court concluding that a verdict is unreasonable absent an identifiable error 

committed by the trial judge, which represents a significant departure from the jurisprudence. 

60. While the appellant submits that the trial judge committed a number of errors that affected 

the reasonableness of the verdict in his case, the approach employed by the majority of the Court 

of Appeal in articulating the test for unreasonable verdict is indicative of the unduly deferential 

approach that permeated their reasoning. 61  While appellate courts must give the appropriate 

deference to findings of fact made by trial judges, appellate courts play an integral role in the 

administration of justice, especially in criminal cases, where they must safeguard the rights of 

accused persons and prevent miscarriages of justice. As recently stated in R. v. Keats, “A 

fundamental role of an appellate court is to remedy wrongful convictions – that is, convictions that 

are unreasonable, or marred by serious legal error, or amount to a miscarriage of justice.62  

The Court of Appeal erred in concluding that the verdict was reasonable: guilt was not the only 

reasonable inference available on the evidence 

61. The appellant submits that his convictions on both averments two and seven were 

unreasonable because other rational conclusions were available on the evidence. This conclusion 

is also supported by the acquittals in Bentley and Rundel.  

                                                        
59 Robinson BCCA, AR Tab 2, p. 60, para. 55. 
60 Biniaris, supra, para. 37.   
61 Robinson BCCA, AR Tab 2, pp. 54-55, paras. 41-42; p. 60, para. 55.  
62 R. v. Keats, 2017 NSCA 7, para. 36. 
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Averment two 

62. The trial judge found that the appellant knew when he spoke to IHIT on the morning of 

October 14 that what he said about Mr. Dziekanski being wrestled to the ground was false.63 The 

available evidence did not, however, reasonably support such a finding. The finding that the 

appellant lied to the IHIT investigator was significant. It meant that the appellant’s explanation 

(honest mistake) for the error in his IHIT statement (Mr. Dziekanski had to be wrestled to the 

ground) could not be true. This finding, largely based on motive, made a conviction on averment 

two inevitable.   

63. The trial judge’s finding - that he did not believe that the appellant could have made such 

a “crucial” mistake - was based on the following facts: the appellant was the most senior officer at 

the scene; he was the first to have put a hand on Mr. Dziekanski; he was a direct participant in the 

events; he was a trained and experienced police officer; and he had a motive to exaggerate the 

threat posed by Mr. Dziekanski and to justify the response to that threat.64 The appellant submits 

that this evidence is too vague and speculative to provide a proper foundation for the trial judge’s 

finding. Moreover, this evidence alone does not displace the reasonable explanation that the 

appellant provided at the Inquiry for his error - that he mistakenly blended two events, wrestling 

with Mr. Dziekanski on the ground and wrestling Mr. Dziekanski to the ground.   

64. The appellant submits that the analysis of the trial judge was simply based on conjecture. 

The trial judge, in the absence of any evidence, imputed certain qualities to the appellant based 

upon training and experience. He assumed that general training and experience necessarily 

insulates police officers from the failings of memory.  

65. The police interaction with Mr. Dziekanski unfolded very quickly - only 25 seconds 

elapsed from the time that the officers entered the secure side of the airport until Mr. Dziekanski 

was down on the ground. It was common ground it was a stressful and traumatic event. It is 

contrary to common sense to conclude that the general notion of training and experience offsets 

the agony of the moment and forecloses the prospect of error. In addition, other independent 

eyewitnesses also got this “crucial” fact wrong. The fact that a number of dispassionate witnesses 

                                                        
63 Robinson BCSC, AR Tab 1, p. 14, para. 55. 
64 Robinson BCSC, AR Tab 1, p. 13, para. 50; p. 14, paras. 52, 53.  
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also mistakenly observed that Mr. Dziekanski had to be wrestled to the ground clearly and logically 

undermines the inference of falsehood.65   

66. The appellant respectfully submits that the facts the trial judge relied on to ground the 

conviction on averment two do not reasonably support the finding of guilt: the evidence simply 

does not give rise to an inevitable finding that the explanation the appellant gave was false. In 

addition, the Crown’s evidence does not displace the substantial body of evidence that suggests 

that the appellant made an innocent error. The facts relied on by the trial judge cannot offset the 

reasonableness of the other inference – that the appellant blended the interaction with Mr. 

Dziekanski and confused wrestling him to the ground with wrestling with him on the ground.  The 

appellant submits that the verdict on averment two was unreasonable.  

Averment seven 

67. The appellant submits that his conviction on averment seven was also unreasonable as there 

were other reasonable alternative inferences arising from the evidence. 

68. A review of the evidence illustrates that the inference of collusion was based entirely on 

the following circumstantial evidence: 1) two similar observations by the four officers (Mr. 

Dziekanski was wrestled/taken to the ground and Mr. Dziekanski swung the stapler; 2) motive to 

lie to IHIT and motive to perpetuate the lie at the Inquiry; and 3) limited opportunity to collude at 

the airport.66  

69. Given that the Crown’s theory (and the trial judge’s conclusion) was that the four officers 

colluded at the airport, the evidence had to be sufficiently compelling to foreclose the possibility 

that even one of the officers simply made a mistake and, in addition, support the inference that 

each of them participated in a discussion of the event at the airport.   

70. The appellant submits that the evidence does not go that far.  The appellant raises three 

points in support of this position.     

71. First, the evidence of a number of independent eyewitnesses tends to support the 

observation that Mr. Dziekanski was at some point perceived to be swinging the stapler and was 

                                                        
65 Ex. 3 – Pritchard video, AB Vol. 1, p. 24; Ex. 14 – Book of Civilian Statements, AB Vol. 6 p. 

836 – Vol. 7 p. 1070. 
66 Robinson BCSC, AR Tab 1, pp.15 – 23, paras. 57-93, Robinson BCCA, AR Vol. 2, p. 53, para. 

39. 
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taken to the ground by the officers. These errors are expanded upon in Issues 2 and 4. This evidence 

leaves open the possibility that the appellant and/or other officers made similar errors that were 

not the product of discussion.67 

72. Second, and as set out in further detail in Issue 3, the findings that the appellant had a 

motive to lie to IHIT and a further motive to lie at the Inquiry were not supported on the evidence 

at trial.  

73. Third, even if the officers had “general discussions” about witness management, there was 

no evidence proffered at trial from any of the bystanders who were “watching everything” that 

they saw or heard the officers discussing the need to adopt a unified but erroneous version of 

events.68 

74. Noting that McEwan J. had declined to drawn an inference of collusion in Cst. Bentley’s 

case, the trial judge attempted to distinguish Bentley from Robinson on two bases: (1) there was 

no evidence of opportunity in Bentley while there was evidence of opportunity in Robinson and 

(2) the allegations were slightly different. The appellant submits that the trial judge erred in the 

manner that he attempted to distinguish Bentley from Robinson. It cannot be said that there was no 

evidence of opportunity in Bentley and the different wording in the averments is immaterial. 

The trial judge erred in his assessment of the evidence of opportunity in R. v. Bentley 

75. In considering McEwan J.’s conclusion with respect to collusion, the trial judge said:  

[85] McEwan J., found, on the evidence before him, that there had been no 

opportunity for collusion.  The evidence is different in this 

case.  Mr. Robinson admitted that there had been “general” discussions while 

he and his three colleagues were at the airport and before other investigators 

arrived.  They were undoubtedly busy with such matters as dealing with 

witnesses, but I agree with the Crown that a discussion about the crucial 

                                                        
67 Ex 14, Tab 3 – Rudek, Lance R. v. Bentley June 20, 2013, AB Vol. 6, pp. 872 -874; Ex 14, Tab 

1 – Arora, Sidarth R. v. Bentley June 19, 2013, AB Vol. 6, p. 850; Ex 14, Tab 4 – Sambrook, 

Gregory R. v. Bentley June 19, 2013, AB Vol. 6, pp. 893-896; Ex 14, Tab 9 – Ginter, Bob 

October 14, 2007, AB Vol. 7, pp. 1022 and 1025; Ex 14, Tab 5 – Ashrafinia, Sima October 17, 

2007, AB Vol. 7, pp. 905-906; 917-918; 935; Ex 14, Tab 12 – Williams, Adam, October 14, 

2007, AB Vol. 7, p. 1066; Ex 14, Tab 7 – Deziel, Genevieve, October 18, 2007, AB, Vol. 7, p 

977. 
68 Ex. 1 - Agreed Statement of Facts, AB Vol. 1, pp. 17-18, paras. 16-24; Robinson BCSC, AR 

Tab 1, p. 22, para. 85; Ex. 6 - Crown Book of Notes and Statements, Tab A Benjamin Robinson, 

Tab 2 – IHIT Interview, October 14, 2007, AB Vol. 1, p. 50. 
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events, such as how Mr. Dziekanski came to be on the ground or why the 

Taser was used, need not have taken more than a minute or two.69  

 

76. Respectfully, this does not accurately capture the evidence or conclusion in Bentley.  In 

assessing the evidence of the officers’ opportunity to collude in Bentley, Justice McEwan said: 

“About all that can be said is that the evidence does not foreclose the possibility of an opportunity 

for collaboration but there is no direct evidence as to how, or by what means Mr. Bentley and the 

other officers got together.”70 [emphasis added] 

77. The evidence and finding in Bentley was not that there was no opportunity for collusion; it 

was that there was a limited opportunity for collusion, which is the same as the evidence in this 

case.  

78. In addition, the trial judge sought to distinguish the evidence and conclusion in Bentley on 

the basis of the appellant’s Inquiry testimony during which he stated that he discussed the incident 

“generally” with his fellow officers. This statement was later particularized as a discussion relating 

to the management of witnesses. The appellant did not indicate that all four officers got together 

at the same time for any discussion.71 

79. McEwan J.’s reasons in Bentley also disclose that there was evidence before him that Cst. 

Bentley was taking witness statements at the airport after Mr. Dziekanski’s death. Justice McEwan 

found: “The defence has rather persuasively accounted for most of Mr. Bentley’s time there [at the 

airport], and it seems that the three officers were busy taking [witness] statements until they were 

directed to the sub detachment.”72   

80. The finding in Bentley is consistent with the evidence and finding in Robinson concerning 

this issue. Common sense dictates there would be discussion concerning the police officers’ 

activities as referenced in Bentley. Indeed, the appellant’s evidence at the Inquiry was that he 

                                                        
69 Ibid, para. 85.  
70 Bentley, supra, para. 207. 
71 Ex. 11 – Annotated Transcripts, Tab 3, Transcripts of Proceedings at Hearing (Day 30) re: 

testimony of Benjamin Robinson: March 25, 2009, AB Vol. 6, p. 715, ll. 44-47. 
72 Bentley, supra, para. 206. 
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dispatched Cst. Bentley to take witness statements and discussed matters with Cst. Rundel 

concerning Cst. Pritchard.73   

81. In the circumstances, to distinguish the two cases by assuming or concluding there was no 

discussion in Bentley is a misreading of Bentley.  

The differing allegation is immaterial   

82. The trial judge also distinguished the appellant’s case from Bentley because the ‘collusion’ 

averment was worded differently. The trial judge noted that the appellant was charged with 

committing perjury by saying there was no discussion about the details of the incident before the 

IHIT interviews whereas Cst. Bentley’s alleged perjury was a statement that he had no memory of 

what was discussed. The averment in R. v. Rundel (“Rundel”) was similar to the one in Bentley.74 

83. The appellant submits that the differing allegations are immaterial because the Crown’s 

case in all three trials rested on the trier of fact drawing an inference of collusion based on the 

same evidence: the similarities identified in the officers’ notes and statements; motive; and limited 

opportunity. The evidentiary route to making out the collusion averments in Bentley and Rundel 

was no different than in Robinson. As such, the different wording in the averments is not of 

sufficient consequence to justify the conflicting results. 

84. The appellant submits that his conviction on averment seven was unreasonable because 

collusion (and thus guilt) was not the only reasonable inference arising from the evidence. 

Use of findings and conclusions in prior judgments in appellate review 

85. The appellant submits that his position in relation to unreasonable verdict concerning 

averment seven is supported by the acquittals in Bentley and Rundel. 

86. The broader legal issue engaged by this appeal is whether findings and conclusions in prior 

judgments with similar factual and legal issues can be relevant to appellate review, specifically in 

determining whether a trial judge has misapprehended evidence and/or whether the verdict is 

unreasonable.  

                                                        
73 Ex. 11 – Annotated Transcripts, Tab 3, Transcripts of Proceedings at Hearing (Day 30) re: 

testimony of Benjamin Robinson: March 25, 2009, AB Vol. 6, p.695, l. 44 - p.696, l. 12; Ex. 1 - 

Agreed Statement of Facts, AB Vol. 1, p. 17, para 22. 
74 Robinson BCSC, AR Tab 1, p. 22, para. 86. 
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87. Respectfully, the appellant submits that the majority’s position – that the findings and 

conclusions and results reached in prior judgments with similar factual and legal issues are 

irrelevant to an appellate court sitting in review – is wrong. The appellant submits that this is too 

broad a proposition as common sense dictates that findings and results in other cases can be useful 

in appellate review in appropriate circumstances and that their usefulness is dictated by the degree 

of factual and legal similarity that exists between the cases.  

88. The appellant does not take issue with the general proposition that a finding of fact made 

by a trier of fact in a criminal trial is not binding on the trier of fact in the trial of another accused, 

even where the charges against the two accused persons arise from the same circumstances. Rather, 

the appellant submits that in deciding what findings of fact can be made and what inferences can 

reasonably be drawn, including whether the trial judge reasonably concluded that guilt was the 

only rational inference, it is legitimate for an appellate court to consider the findings and 

conclusions of a different court, especially where that case is factually and legally similar. Put 

another way: in assessing whether the verdict is reasonable or the trial judge has misapprehended 

evidence, appellate courts should not be precluded from giving some weight to the findings and 

conclusions made in other cases, in particular where those cases are on “all fours” with the case 

before them.75  

89. In practical terms, the findings and conclusions in prior judgments with similar factual and 

legal issues serve as an important check for appellate courts (and also perhaps trial judges) in 

guarding against miscarriages of justice. If another judge has examined a very similar or identical 

piece of evidence and concluded that the piece of evidence does not support a conviction, it is 

incumbent on the trial judge and/or appellate court, and indeed part of determining whether the 

evidence as a whole meets the reasonable doubt standard, to consider why that judge has made 

that finding, drawn that conclusion, or reached that result. This does not usurp the role of trial 

judge as finder or fact or curtail the independence of the judiciary; it preserves the integrity of the 

reasonable doubt standard by ensuring that the evidence meets the requisite criminal standard.  

90. The appellant submits that the need to consider the findings and conclusions in prior 

judgments with similar factual and legal issues arises most acutely where those findings and 

conclusions do not support a conviction. This approach is consistent with the general approach to 

                                                        
75 Robinson BCCA, AR Tab 2, pp. 53-54, para. 40. 
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the adjudication of criminal matters that prioritizes fairness and the rights of the accused. For 

example, a more relaxed standard of admissibility is applied to exculpatory evidence where it is 

necessary to prevent a miscarriage of justice.76 The rationale for the relaxed standard arises from 

the principle that “evidence that is insufficiently reliable to form any part of the evidence upon 

which a trier of fact convicts an accused, may nonetheless have sufficient reliability to raise a 

reasonable doubt.”77 This recognizes the various ways in which reasonable doubt might arise. As 

stated in R. v. J.M.H., “a reasonable doubt does not need to be based on the evidence; it may arise 

from an absence of evidence or a simple failure of the evidence to persuade the trier of fact to the 

requisite level of beyond reasonable doubt.”78 

91. While every trial court must come to its own appreciation of the evidence and appellate 

courts must carry out their review function within the recognized legal parameters, the fact that 

another judge, who assessed similar evidence, had serious reservations about that evidence or 

declined to draw an inference of guilt based on that evidence is relevant for other courts. As a 

result, a judge or appellate court examining similar evidence and determining similar legal issues 

will necessarily find it of some assistance or relevance to look to the findings and conclusions of 

another judge to confirm their own view of the evidence, particularly where the evidence does not 

support a conviction. The weight to be ascribed to the prior judgment will be dictated by the degree 

of similarity between the factual and legal issues in the two cases. 

The acquittals in Bentley and Rundel also supported the view that the verdict in Robinson is 

unreasonable  

92. The position that the verdict on averment seven is unreasonable is also supported by the 

acquittals in Bentley and Rundel. The appellant submits that a majority of the Court of Appeal 

erred in concluding that the fact of the acquittals in Bentley and Rundel had no import in Mr. 

Robinson’s appeal.79 This led them to unduly restrict their analysis and prevented them from 

considering how other judges examining very similar factual and legal issues could have come to 

a different conclusion supporting an acquittal. In the unique circumstances of this case – where 

two other appeals had proceeded on substantially the same bases but led to acquittals – it was 

                                                        
76 R. v. Post, 2007 BCCA 123, paras. 85-90. 
77 R. v. Post, 2005 BCSC 1492, para. 68. 
78 R. v. J.M.H., 2011 SCC 45, para. 39. 
79 Robinson BCCA, AR Tab 1, p. 55, para. 42. 
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incumbent on the Court of Appeal to investigate and explain the different verdicts. Had the Court 

of Appeal engaged in this analysis, it may have reached a different conclusion.   

ISSUE 2: The trial judge misapprehended the evidence in finding that Mr. Dziekanski was 

not swinging the stapler; a finding that was critical to the appellant’s conviction on 

averments two and seven 

93. The issue before the trial judge was whether a finding could be made that the appellant, at 

any point, could not have reasonably perceived Mr. Dziekanski to have been swinging the stapler.  

94. After reviewing the Pritchard video, the trial judge found that “While he [Mr. Dziekanski] 

may have made some movement with the hand holding the stapler, there is nothing that can 

remotely be described as a swinging motion.”80 He continued: “The four officers describe Mr. 

Dziekanski using the stapler in very similar terms that simply did not reflect what actually 

happened.”81 

95. The appellant submits that the trial judge misapprehended the evidence in finding that Mr. 

Dziekanski was not swinging the stapler as the evidence was simply too vague and uncertain to 

support such a finding.   

96. The Pritchard video is not clear enough to say with any degree of certainty that Mr. 

Dziekanski was not making a swinging motion. From the time that Mr. Dziekanski picked up the 

stapler (3:43 on the Pritchard video) to the time that he held it up high in his right hand (3:52 on 

the Pritchard video), the angle from which the video is taken makes it difficult to see what gestures 

Mr. Dziekanski was making. At 3:46 Cst. Bentley can be seen abruptly stepping back from Mr. 

Dziekanski, which is entirely consistent with what the appellant said - that Mr. Dziekanski was 

perceived to be trying to hit the officers with the stapler or swinging the stapler, causing Cst. 

Bentley to suddenly step back.82  

97. It is clear that Mr. Dziekanski was not making a large swinging motion, but the fact that 

his hands are obscured leaves open the possibility that he was making something that could still 

be described as a swinging or a waving motion, albeit a more restrained one. The Pritchard video 

is not clear enough to be able to say to the required degree of certainty that at no point could Mr. 

Dziekanski be perceived to be swinging the stapler. As Justice McEwan explained in Bentley, “the 

                                                        
80 Robinson BCSC, AR Tab 1, p. 20, para. 79. 
81 Ibid, p. 21, para. 80. 
82 Ex. 3 – Pritchard video, AB Vol. 1, p. 24. 
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[Pritchard] video must be viewed with caution”; just because something cannot be seen in the 

video does not mean it did not happen.83 Willcock J.A. noted that the same uncertainty that 

coloured the trial judge’s assessment of the video as to whether Mr. Dziekanski might reasonably 

have been perceived as aggressive or combative ought to have coloured his assessment of the use 

of the stapler depicted in the Pritchard video.84 

98. The appellant submits that the findings of the other trial judges – who were unable to find 

that at no point could Mr. Dziekanski have been perceived to be swinging the stapler – are 

supportive of this conclusion.  

99. This finding was central to the trial judge’s inference of collusion that supported both 

averments two and seven. If the conviction depends on a misapprehension of the evidence, it 

follows that the appellant has not received a fair trial and was the victim of a miscarriage of 

justice.85 

Unique circumstances of the proceedings in Bentley, Robinson, Millington and Rundel 

100. As set out in the Statement of Facts, the common collusion averments proceeded on the 

same theory and the same evidence in all of the officers’ cases. In order to prove that the four 

‘strikingly similar’ statements supported an inference of collusion, it was necessary for the Crown 

to prove that the officers’ common descriptions were actually false. However, if the common 

descriptions could be objectively observed on the Pritchard video or there was some uncertainty 

as to what could have been perceived, this would leave open the prospect that the officers’ common 

description of events resulted from them observing and then describing the same event and not 

collusion. 

101. All of the judges reviewed the officers’ notes, IHIT statements, and the Pritchard video. 

They were all asked to make the same findings concerning the police interaction with Mr. 

Dziekanski that would determine whether the officers’ common description of events were false 

102. The trial judge in the appellant’s case had reservations about the inaccuracy of two of the 

purportedly false descriptions. He found that the officers’ statements were only inaccurate in two 

                                                        
83 Bentley, supra, para. 213. 
84 Robinson BCCA, AR Tab 2, p. 66, para. 72. 
85 R. v. Morrissey, (1995), 22 O.R. (3d) 514, [1995] O.J. No. 639, para. 39; see also R. v. Lohrer, 

2004 SCC 80, para. 1. 
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respects: the officers described Mr. Dziekanski having to be “wrestled” or “taken” to the ground 

when the Pritchard video showed him falling to the floor86 and the officers said that at some point 

before he was hit with the taser, Mr. Dziekanski was “swinging the stapler” when the trial judge 

found that nothing viewed on the Pritchard video could “remotely be described as a swinging 

motion.”87 

103. Consistent with Smith J.’s finding, all of the other judges found that it was an error to have 

described Mr. Dziekanski being “wrestled” or “taken” to the ground. However, none of the other 

judges found that the evidence demonstrated that Mr. Dziekanski could not have been perceived 

to have been swinging the stapler. None of them found the statement that Mr. Dziekanski was 

“swinging the stapler” to be false.  

104. At the time that the trial judge rendered his decision in the appellant’s case, only the 

decision in Cst. Bentley’s case had been released. The trial judge held that the acquittal of Cst. 

Bentley by McEwan J. on a charge of perjury that included a similar averment was, “as a matter 

of law” irrelevant to his determination with respect to the appellant.88 Accordingly, the trial judge 

did not consider or attempt to reconcile the fact that McEwan J. had reviewed exactly the same 

piece of evidence (the “Pritchard video”) and had been unable to make the finding sought by the 

Crown in support of collusion - that at no point could Mr. Dziekanski be perceived to be swinging 

the stapler.  

105. By the time the appellant’s matter reached appeal, judgments (and appeals) in all of the 

officers’ cases had been rendered. Concerning the use to be made of the findings and conclusions 

by the other judges, a majority of the Court of Appeal applied the same logic as the trial judge. 

Newbury J.A. held that Smith J. was only bound to consider the evidence before him and was not 

required to reconcile the findings made in the four officers’ cases. 89  She also endorsed the 

statement from R. v. Tran, 2014 BCCA 343 at para. 62 that “As a matter of law, the conclusions 

of another trier of fact who dealt with the same offence but a different offender are irrelevant to 

the determination with respect to another accused in a different trial.90 

                                                        
86 Robinson BCSC, AR Tab 1, p. 15, para. 57. 
87 Ibid, pp. 20-21, para. 79.  
88 Ibid, p. 21, para. 84.  
89 Robinson BCCA, AR Tab 2, p. 60, para. 55. 
90 Ibid, citing Robinson BCSC, AR Tab 1, p. 21, para. 84. 
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106. The majority erred by unduly restricting its appellate function to simply considering 

whether Smith J.’s finding on the stapler evidence was supportable.91 Where three other judges 

had drawn a different factual inference from exactly the same video and this finding was crucial 

to the appellant’s conviction, it was incumbent on the majority, in these unique circumstances, to 

consider and meaningfully reconcile the different findings to some degree.  

107. In contrast to the approach adopted by the majority, Willcock J.A. found that some weight 

could be ascribed to the findings and conclusions made by the other judges, particularly concerning 

whether it could be said that at no point could Mr. Dziekanski be perceived as swinging the stapler. 

He also found the other judgments useful in assessing whether it could be said with certainty that 

the trial judge would have maintained the conviction had he only found the officers’ statements to 

be uniformly wrong on one point rather than two.  

108. The manner in which these cases proceeded was unique and these circumstances are not 

likely to arise often. In all of the officers’ cases, the Crown’s case on the collusion count proceeded 

on the same theory supported by the same documentary evidence (the Pritchard video and the notes 

and statements of the officers); no viva voce evidence was called. Unlike viva voce evidence that 

naturally unfolds differently in every case, the findings that can be drawn from documents are 

subject to much less variation given that this type of evidence is not subject to credibility 

assessments.  

109. The appellant submits that the trial judge misapprehended the evidence in finding that Mr. 

Dziekanski could not be perceived to have been swinging the stapler, which is also supported by 

the findings made by the judges in the other officers’ cases. This finding was central to the 

inference of collusion, which grounded the conviction on averments two and seven. 

                                                        
91 Robinson BCCA, AR Tab 2, p. 60, para. 55. 
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ISSUE 3: The trial judge drew the unreasonable inferences that the appellant had a motive 

to lie to IHIT and a further motive to lie at the Inquiry; these inferences were also central to 

the appellant’s convictions on averments two and seven 

Law on motive 

110. In R. v. Lewis, this Court defined motive as an “ulterior intention – the intention with which 

an international [sic] act is done (or, more clearly, the intention with which an intentional 

consequence is brought about).92  

111. As stated in Lewis, “motive is […] always a question of fact and evidence.”93 In this sense 

motive is a logical inference drawn from evidence and a logical inference must be a rational 

deduction based on evidence.94  

112. While motive is not an essential element of the prosecution’s case as a matter of law, the 

proved presence of motive may be a powerful tool in the Crown’s arsenal, particularly on the issue 

of intention and where the evidence is purely circumstantial. Put another way: “if we have strong 

motives, the more readily shall we be led to believe in the probability of the crime having been 

committed.”95    

The inferences that the appellant had a motive to lie to IHIT and a further motive to lie at the 

Inquiry were not reasonable  

113. In assessing the evidence with respect to averments two and seven, the trial judge made 

two findings of motive, which the appellant submits were unreasonable.  

114. In assessing the evidence in relation to averment two – the allegation that Mr. Robinson’s 

explanation for the error he made in his October 14 statement to IHIT was intentionally false – the 

trial judge made the following finding (emphasis added): 

53. Although Mr. Robinson had no way of knowing what consequences might flow from 

these events, he knew that his conduct would be examined. I agree with the Crown that he 

had a direct motive to exaggerate the level of threat presented by Mr. Dziekanski and to 

justify the response to that threat. 

[…] 

56. By the time of the Braidwood inquiry, where he knew his conduct and that of his fellow 

officers would be in issue, Mr. Robinson knew that the video showed his answer to be 

                                                        
92 Lewis v. the Queen, [1979] 2 S.C.R. 821, p. 831 [Lewis]. 
93 Ibid, p. 847. 
94 R. v. Morissette, [2011] J.Q. no. 1981, para. 76 [Morissette]. 
95 Lewis, supra, p. 837 quoting the Attorney General’s opening statement in Palmer’s case 

(1856). 
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untrue and must have known he would be required to explain the discrepancy. The 

explanation that he gave – that he “sort of blended” events was – simply not credible and 

could have had no other purpose but to mislead the inquiry and forestall a finding that he 

had not been truthful with the IHIT investigators.  

115. Later, in assessing the evidence in relation to averment seven – the allegation that Mr. 

Robinson committed perjury when he said that he did not discuss the details of the incident 

involving Mr. Dziezkanski with the other officers – the trial judge made the following finding 

(emphasis added): 

91. The questions [at the inquiry] related to the period immediately following the first in-

custody death he had ever been involved in. Any discussions that took place would be an 

important part of the events that followed Mr. Dziekanski’s death. In the absence of some 

evidence to suggest otherwise, such discussions are not something one would expect a 

witness in Mr. Robinson’s position to have simply forgotten about. As a trained and 

experienced police officer, he had to understand that the question of whether there had been 

discussion was important to the credibility of his IHIT statements and his inquiry 

testimony. He had a clear reason and motive to deny such discussions had taken place. 

Averment two 

116. In finding that the appellant had a motive to lie to IHIT, the trial judge relied primarily on 

the fact that the appellant knew his conduct would be examined.96 The majority of the Court of 

Appeal was of the view that the trial judge’s finding of motive was also based in part on the 

circumstances (the firing of a taser five times into an unarmed and agitated man in a public place) 

and the trial judge took a realistic view of the pressure the appellant would have felt to provide an 

explanation for the incident that would not detract from his conduct as a “trained and experienced 

police officer.”97 

117.  The appellant submits that the analyses of the trial judge and the majority of the Court of 

Appeal are flawed in two significant respects: (1) the reasoning assumes that the appellant believed 

he potentially faced some kind of jeopardy when there was no evidence tendered at trial that would 

support such an assumption, much less a finding; and (2) it is impermissible to assume that an 

accused person will lie because he has an interest in securing a favourable outcome in any 

assessment of his conduct.  

                                                        
96 Robinson BCSC, AR Tab 1, p. 14, para. 53. 
97 Robinson BCCA, AR Tab 2, p. 61, para. 58. 
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118. First, the appellant submits that it was an error to assume that he was or ought to have 

considered himself in jeopardy (and was thus motivated to provide a less culpable version of 

events) when there was no evidence of any potential jeopardy.98  

119. In this context a finding of motive to lie could only properly arise founded upon actual 

evidence indicating that the officers’ faced an accusation or suggestion that their responses were 

unreasonable or excessive in the circumstances or they perceived their responses to be so. This 

kind of evidence would have provided a proper basis to perhaps infer that they had a reason to 

obscure the true nature of events in their interviews with IHIT. However, no such evidence was 

tendered in this case and the evidence that did exist – the fact that Mr. Dziekanski was deceased 

and IHIT would investigate the matter – do not properly ground a finding of motive. The reasoning 

employed by the trial judge and the Court of Appeal majority leads to the illogical conclusion that 

all civilian deaths caused by trained and experienced police officers are presumptively unjustified 

and give rise to a motive to lie.  

120. The flawed reasoning employed by the majority is underscored by their distortion of the 

trial judge’s finding on this important point. Newbury J.A. held that the trial judge’s finding that 

the appellant had a motive to lie “was based at least in part on the fact that the circumstances were 

such that Cpl. Robinson knew the police would potentially face some form of consequences, the 

precise nature of which was unknown at the time.”99 However, the trial judge found that the 

appellant had “no way of knowing what consequences might flow from these events”; not that the 

police would potentially face some form of consequences. The majority’s characterization of the 

trial judge’s finding is in error because it concludes that the appellant knew that he and his fellow 

officers would potentially face some form of adverse consequences when that was not the finding 

made by the trial judge. 

121. Second, the fact that one’s conduct will be assessed does not, without more, properly give 

rise to a finding of motive to lie. There is no reason a person providing a witness interview would 

not be equally compelled to tell the truth. Indeed, in the absence of any evidence that the person 

whose conduct is being assessed believed he or she had done something wrong and thus had 

something to hide, it follows that there would be no incentive to lie.  

                                                        
98 Robinson BCSC, AR Tab 1, p. 3, paras. 4-5. 
99 Robinson BCCA, AR Tab 2, Vol. 1, p. 61, para. 58. 



31 

 

122. The trial judge’s reasoning suffers from the same flawed logic that this Court cautioned 

against in R. v. Laboucan: any assumption that an accused will lie to secure an acquittal undermines 

the presumption of innocence.100 Justice Charron explained the logic of the principle as follows:  

[12] The common sense proposition that a witness’s interest in the proceedings may have 

an impact on credibility also applies to an accused person who testifies in his or her 

defence.  The fact that the witness is the accused, however, raises a specific concern.  The 

concern arises from the fact that both innocent and guilty accused have an interest in not 

being convicted.  Indeed, the innocent accused has a greater interest in securing an 

acquittal.  Therefore, any assumption that an accused will lie to secure his or her acquittal 

flies in the face of the presumption of innocence, as an innocent person, presumably, need 

only tell the truth to achieve this outcome.  In R. v. B. (L.) (1993), 13 O.R. (3d) 796 (C.A.), 

Arbour J.A. (as she then was) succinctly described the inherent danger in considering the 

accused’s motive arising from his or her interest in the outcome of the trial.  In an often-

quoted passage, she stated as follows (at pp. 798-99): 

It falls into the impermissible assumption that the accused will lie to secure his 

acquittal, simply because, as an accused, his interest in the outcome dictates that 

course of action.  This flies in the face of the presumption of innocence and creates 

an almost insurmountable disadvantage for the accused.  The accused is obviously 

interested in being acquitted.  In order to achieve that result he may have to testify 

to answer the case put forward by the prosecution.  However, it cannot be assumed 

that the accused must lie in order to be acquitted, unless his guilt is no longer an 

open question.  If the trial judge comes to the conclusion that the accused did not 

tell the truth in his evidence, the accused’s interest in securing his acquittal may be 

the most plausible explanation for the lie.  The explanation for a lie, however, 

cannot be turned into an assumption that one will occur.  [Emphasis added by 

Charron J.] 

123. While the situation in Laboucan was different from the case at bar in the sense that the 

credibility assessment of the accused arose in the context of his testimony at trial, whereas here, it 

arose in the context of assessing the appellant’s statement to IHIT, the appellant submits that the 

same logic ought to apply. 

124. Just as this Court held that it is impermissible to assume that an accused person has a motive 

to lie at trial and will lie to secure an acquittal; it follows that it is impermissible to assume that a 

person whose conduct will be examined has a motive to lie. The trial judge relied on this flawed 

logic and drew an impermissible inference that undermined the appellant’s presumption of 

innocence: by finding that the appellant had a motive to lie, he assumed that the appellant was 

guilty. 

                                                        
100 R. v. Laboucan, 2010 SCC 12, para. 12 [Laboucan]. 



32 

 

125. The circumstances in the appellant’s case are even more compelling because there was no 

evidence before the trial judge of any wrongdoing on the part of the appellant or the other officers, 

which might have given them a reason to obscure events when they were reporting them to IHIT. 

Conversely, in Laboucan, by virtue of being an accused person at trial, Mr. Laboucan was alleged 

to have committed a criminal offence. While evidence of jeopardy does not change the nature of 

the exercise or permit a trier of fact to rely on this type of impermissible assumption, the absence 

of this kind of evidence in the appellant’s case highlights the illogical nature of this finding.   

126. The appellant submits that the facts relied on by the trial judge in support of the inference 

that he had a motive to lie to IHIT could not reasonably give rise to such an inference. In addition, 

there was evidence before the trial judge that detracted from any motive to lie. For instance, before 

giving their statements to IHIT on October 14 the officers knew that there were a number of 

independent eyewitnesses to the event as well as the Pritchard video, which they seized. Given 

that this independent evidence was available, it would have made little sense for the officers to 

have given IHIT an entirely different version of events.  

127. Furthermore, before giving their statements to IHIT, Csts. Bentley, Millington, and Rundel 

were told by Sgt. Brassington: “This doesn’t look like it’s going to be a big deal, guys.”101 This is 

because Sgt. Brassington was of the view that at that stage in the investigation, there were no 

grounds to believe that any of the RCMP members were guilty of any misconduct or criminal 

offence in relation to the death of Mr. Dziekanski.102 Before the appellant was interviewed by Cpl. 

Teboul, he was advised that he was providing a witness interview as he was not a suspect in the 

investigation.103 All of the officers were aware, before providing statements to IHIT, that they were 

not in any sort of jeopardy.   

128. While the appellant was not accused of any crime for lying to IHIT, the trial judge’s finding 

that he lied to IHIT, largely based on his flawed inference of motive, made a conviction on 

averment two inevitable. A finding of motive to lie to IHIT meant that the appellant’s explanation 

(honest mistake) for why his initial statement to IHIT was inaccurate could not be true. As such, 

the inference of motive to lie to IHIT was central to the appellant’s conviction on averment two.104 

                                                        
101 Ex. 1 - Agreed Statement of Facts, AB Vol. 1, p. 15, para. 31. 
102 Ibid, para. 32. 
103 Ibid, para 34. 
104 Robinson BCSC, AR Tab 1, p. 14, paras. 53-55. 



33 

 

Had the trial judge not relied on motive in this context, the appellant submits that he would likely 

have come to a different conclusion on averment two. He may also have come to a different 

conclusion on averment seven as the inference of collusion was based, in part, on the fact that he 

had already concluded that the appellant had deliberately lied to IHIT on the morning of October 

14.105  

Averment seven 

129. The trial judge found that the appellant had a second motive to lie with respect to averment 

seven. Concerning his testimony at the Inquiry, the trial judge found that the “clear reason and 

motive to deny” discussing the details of the incident involving Mr. Dziekanski with his fellow 

officers was his desire to enhance the credibility of his IHIT statements and his Inquiry 

testimony.106 This was upheld by a majority of the Court of Appeal.107  

130. In contrast to the appellant’s submission (above) that the finding of motive to lie to IHIT 

could not reasonably be drawn from the facts found, it is submitted that there was no evidence to 

support a purported desire on the appellant’s part to lie to enhance his credibility at the Inquiry.  

131. No circumstances were recited by the court that would give rise to a motive to lie at the 

Inquiry. Had the trial judge properly put his mind to the issue, he would have come to the opposite 

conclusion as the evidence disclosed at the trial indicated that the appellant would have had every 

incentive to tell the truth.  

132. By the time he testified at the Inquiry, the appellant was aware that the Criminal Justice 

Branch was not pursuing any criminal charges against him as independent evidence indicated that 

the force used was reasonable and necessary.108 In addition, there was no evidence before the trial 

judge that before he testified at the Inquiry, he had been provided with any notice that hearing 

commission intended to make a finding of misconduct against him: s. 11(2) of the Public Inquiry 

Act.109 Furthermore, his evidence was subject to immunity.110 Not only do these facts not support 

                                                        
105 Ibid, p. 16, para. 65. 
106 Robinson BCSC, AR Tab 1, p. 23, para. 91. 
107 Robinson BCCA, AR Tab 2, p. 62, para. 59. 
108 Ex. 7 – Media Statement, Criminal Justice Branch re: death of Robert Dziekanski at YVR – 

October 14, 2007, AR Vol. 1, p. 187. 
109 Public Inquiry Act, [SBC 2007] Chapter 9. 
110 Ibid, s. 13(3).  
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a finding that the appellant had a motive to lie at the Inquiry to enhance his credibility; they actually 

support the reasonable alternative inference that he would have been motivated to tell the truth.  

133. Motive to lie to avoid a finding of wrongdoing is not discussed in many reported cases, 

including perjury cases. This issue did arise, however, in R. v. Morissette, a decision of the Court 

of Quebec. In that case the accused, an expert witness in psychiatry, was charged with perjury and 

obstruction of justice arising out of his testimony at a murder trial (that of Mr. Proulx).111 During 

his testimony, Dr. Morissette stated that he had listened to all of the recordings of the accused 

Proulx’s testimony; however, as the trial progressed, it became clear that he could not have listened 

to some because the transcripts were not available at the time he claimed to have listened to 

them.112 When confronted with this fact in cross-examination, Dr. Morissette admitted lying, 

saying that he had made a mistake.113 He further explained that he had “got mixed up” with another 

file.114 In the perjury prosecution the Crown argued that Dr. Morissette had a motive to lie, 

“namely, to give his professional opinion probative value, and that is why he knowingly decided 

to lie and thereby attempt to mislead the court and obstruct justice.”115  

134. The court considered the evidence in the case, including motive, in these terms: 

… can it be deduced from the evidence as a whole, in light of an apparent motive, that the 

accused had intent to mislead? Admittedly the prosecution’s argument has a certain appeal 

in that the accused’s motive i.e. to enhance the probative value of his opinion, would show 

deliberate intent to mislead the Court as a means to this end.116 

135. The court concluded as follows: 

In the eyes of the Court, it would be highly speculative, given the context in which the false 

statement was made, to find that it was deliberately made in an attempt to enhance a 

testimony.117 

136. The court found that the evidence gave rise to other logical alternatives that at least raised 

a reasonable doubt and the accused was acquitted of both charges.118  

                                                        
111 Morissette, supra.   
112 Ibid, para. 3. 
113 Ibid, para. 4.  
114 Ibid, para. 89.   
115 Ibid, para. 16.  
116 Ibid, para. 96.  
117 Ibid, para. 100. 
118 Ibid, para. 101. 
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137. The appellant submits that the inference of motive that the Crown asked the trial judge to 

draw – that the appellant had a motive to lie at the Inquiry to enhance the credibility of his IHIT 

statements and Inquiry testimony – was speculative and ought to be viewed with the same 

skepticism as the motive advanced in Morissette. 

138. Motive is always a question of fact and evidence.119  In these circumstances, the trial 

judge’s finding that the appellant had a motive to lie about whether he had discussions with his 

fellow officers to enhance his credibility is unreasonable as it is not supported by any evidence. 

The trial judge’s analysis also suffers from the same flawed logic applied to the motive analysis in 

averment two: the trial judge’s finding that the appellant was motivated to lie to enhance his 

credibility assumed the appellant’s guilt. The trial judge assumed that he had lied simply because 

he had an interest in the outcome of the Inquiry proceedings when there was no evidence 

supporting this inference.  

139. The evidence in the appellant’s case was far from overwhelming and was purely 

circumstantial. The trial judge’s finding of motive was central to his conviction on averment seven: 

it was one of the three building blocks (in addition to the striking similarities and opportunity) of 

collusion. It is no coincidence that there was no finding of motive made by the trial judges in 

Bentley and Rundel and they were acquitted.120 This illustrates the powerful effect that motive 

played in the appellant’s conviction. The motive finding on averment seven – that supported the 

inference of collusion – was also central to the conviction on averment two.121 

ISSUE 4: The trial judge misapprehended the evidence in failing to consider Cst. Rundel’s 

October 18, 2007 statement 

140. The appellant submits that the trial judge also misapprehended the evidence concerning 

Mr. Dziekanski being “wrestled” or “taken” to the ground by failing to consider Cst. Rundel’s 

October 18, 2007 IHIT statement.  

141. In determining whether an inference of collusion could be drawn, the trial judge relied on 

the fact that all four officers incorrectly described Mr. Dziekanski as being “wrestled” or “taken” 

                                                        
119 Lewis, supra, p. 847. 
120 While the Crown advanced its theory of motive in the same terms, no finding of motive was 

apparently made by the trial judges: see Bentley, supra and Rundel, supra.  

121 Robinson BCSC, AR Tab 1, p. 15, para. 57. See also Robinson BCCA, AR Tab 2, p. 70, para. 

82.   
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to the ground in their IHIT statements when the Pritchard video showed that it was the taser that 

caused him to fall to the ground. In reaching his conclusion about collusion, the trial judge said:  

Coincidence becomes even more unlikely when the error is made not by two 

declarants but by four.  […]  I find it inconceivable that four trained officers would 

have made the same mistake at the same time by pure co-incidence. The fact that not 

even one of them got this important fact right leads in my view to an inescapable 

inference of collusion among the four officers prior to their IHIT interviews.122 

[emphasis added] 

142. While the trial judge reviewed certain passages in the officers’ October 14, 2007 statements 

where they referred to Mr. Dziekanski being “wrestled” or “taken” to the ground, the trial judge 

did not refer to Cst. Rundel’s October 18, 2007 statement to IHIT and in particular the portion 

where Cst. Rundel stated that Mr. Dziekanski “went down” as a result of the taser. In that 

statement, Cst. Rundel said:  

[…] “Constable MILLINGTON activated – he, he… he was, he’s, was standing, he, 

he stood up through the first… five second… taser, um… activation; and … 

Constable MILLINGTON activated a second time, an’ … after the second time he 

went down, and that’s when… um, Constable BENTLEY, ROBINSON and myself, 

then go on… uh, on top, and… got ‘im into the handcuffs.  Um… 

(INDECIPHERABLE) to struggle for… you know, it was probably only a ten or 

fifteen second struggle, but …123 [emphasis added] 

143. The reasons for judgment make no mention of Cst. Rundel’s October 18, 2007 statement, 

nor do they consider the particular passage described above. It appears that the trial judge 

completely overlooked this statement as he noted that the appellant made an additional statement 

on October 18, 2007 but did not acknowledge the second statement provided by Cst. Rundel.124 

144. This portion of Cst. Rundel’s October 18 statement is highly significant. The Crown’s 

theory - that the four officers came up with a common but erroneous version of events that they 

communicated to IHIT- is completely undermined by Cst. Rundel stating, only four days after the 

purported collusion, that Mr. Dziekanski fell to the ground as a result of the taser. It also weakens 

the inference that Cst. Rundel was involved in any collusion as the only evidence supporting such 

an inference was the one observation he made in his October 14 statement about Mr. Dziekanski 

                                                        
122 Robinson BCSC, AR Tab 1, p. 16, para. 65; see also p. 21, para. 83. 
123 Robinson BCSC, AR Tab 1, pp. 15-17, paras. 58-67; Ex. 6 - Crown Book of Notes and 

Statements, Tab C Gerry Rundel, Tab 3, - IHIT Interview, October 18, 2007, AB Vol. 1, p. 152. 
124 Robinson BCSC, AR Tab 1, p. 6, para. 17. 
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being wrestled to the ground. The fact that Cst. Rundel resiled from this initial observation (that 

he only made once) suggests that he may have simply been mistaken when he said that Mr. 

Dziekanski was wrestled to the ground in his October 14, 2007 statement.   

145. This is further supported by a later portion of Cst. Rundel’s October 14, 2007 statement 

(not referenced by the trial judge) wherein he described “wrestling” with Mr. Dziekanski on the 

ground as the officers attempted to apply handcuffs.  Cst. Rundel said:  

… I know... Corporal ROBINSON... and uh, BENTLEY and myself, then... made 

contact with, with the male, and... wrestled him to the ground. He was demonstrating 

uh... very rear-, resistant behaviour, uh, you know, he... was clenching his... his arms, 

into firsts, in front of... once he was down onto the uh, the ground… and…we were 

tryin’ta… I had my handcuffs out, um, Constable BENTLEY had his handcuffs out, 

we were trying to… pull his arms out from… in behind… and, to get ‘im handcuffed, 

to, to control ‘im. …Uh… He was resisting, and… so, it was just a matter of… 

wrestling, and putting the pressure on his arms, uh… and shoulders, until we got his 

arms… out from underneath im, and… managed to get ‘im handcuffed … 125 

[emphasis added] 

146. It is possible that Cst. Rundel initially confused the sequence of events in describing the 

interaction. During the October 14 interview, he was never specifically directed to the issue of how 

Mr. Dziekanski came to be on the ground. His statement that Mr. Dziekanski had to be “wrestled” 

to the ground came in response to a general question and a general response about what transpired 

that evening. 

147. The trial judge’s inference of collusion was premised on the fact that all four officers 

incorrectly observed that Mr. Dziekanski had to be “wrestled” or “taken” to the ground. That 

inference is undermined, however, if the weight of the evidence does not support a finding that 

Cst. Rundel participated in the collusion.126   

148. The fact that Cst. Rundel got this important fact ‘right’ in his October 18 statement and 

referred to “wrestling” in the context of being on the ground (rather than taking Mr. Dziekanski to 

the ground) at a later point in his October 14 statement significantly weakens the inference that all 

four officers colluded before giving statements to IHIT. The inference is obviously less strong if 

                                                        
125 Ex. 6 - Crown Book of Notes and Statements, Tab C Gerry Rundel, Tab 2, IHIT Interview, 

October 14, 2007, AB Vol. 1, p. 124.  
126 Robinson BCSC, AR Tab 1, p. 21, para. 83. 
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only three officers got the fact wrong, especially given the fact that Cst. Bentley used the 

expression “taken to the ground” rather than “wrestled.”   

149. Cst. Rundel’s October 18, 2007 statement was a critical piece of evidence and the effect of 

it on any inference of collusion ought to have been considered by the trial judge. Given that there 

was only one piece of evidence supporting any potential collusion on Cst. Rundel’s part, it was 

undoubtedly integral to the trial judge’s finding of collusion among the four officers and any 

evidence that may have contradicted that finding ought to have been considered.   

150. The failure to consider relevant evidence constitutes a misapprehension that went to the 

substance of the evidence, concerned a material part of the reasoning process, and played an 

essential part in the reasoning process resulting in conviction.127 The failure to consider Cst. 

Rundel’s October 18 statement in its entirety and to properly examine his October 14 statement 

gave rise to a miscarriage of justice. 

 

PART IV – SUBMISSIONS CONCERNING COSTS 

151. The appellant does not seek costs.  

 

PART V – ORDER SOUGHT 

152. The appellant seeks an order allowing the appeal; quashing the conviction; and directing a 

judgment or verdict of acquittal be entered; or, in the alternative, ordering a new trial. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

 

 

 

 

 

        ______________________________ 

E. David Crossin, Q.C. 

     Counsel for the Appellant 

                           July 12, 2017  

                                                        
127 R. v. Morrissey, supra, para. 93; R. v. Lohrer, supra, para. 2. 
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