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PART I STATEMENT OF FACTS 
 

A. History of the Case 

 

1. The Appellant along with his co-accused, Joseph Laboucan, were tried before the 

Honourable Justice Brian R. Burrows, sitting without a jury, at the Court of Queen’s Bench in 

Edmonton on an indictment alleging the following counts: 

 

  Count 1:  That they, on or about the 3rd day of April, 2005, at or 
near Stony Plain, Alberta, did unlawfully cause the death of Nina 
Louise Courtepatte, thereby committing first degree murder, 
contrary to s.235(1) of the Criminal Code of Canada. 

 
  Count 2: That they, on or about the 3rd day of April, 2005, at or 

near Stony Plain, Alberta, did, in committing sexual assault, 
wound, maim, disfigure or endanger the life of Nina Louise 
Courtepatte, thereby committing an aggravated sexual assault, 
contrary to s.273(2)(b) of the Criminal Code of Canada. 

 
  Count 3: That they, on or about the 3rd day of April, 2005, at or 

near Stony Plain, Alberta, did unlawfully kidnap Nina Louise 
Courtepatte with intent to cause her to be confined or imprisoned 
against her will, contrary to s.279(1.1)(b) of the Criminal Code of 
Canada. 

 
 
2. This trial before Justice Burrows commenced on January 11, 2007, and continued over 32 

sitting days until Justice Burrows provided his Reasons for Judgment on March 23, 2007.  At 

that time, Justice Burrows determined that the Appellant was not guilty on all three counts 

whereas he found that Joseph Laboucan was guilty on all three counts. 

 

3. The Crown subsequently appealed the Appellant’s acquittals to the Alberta Court of 

Appeal.  This appeal was argued on May 1, 2008 in Edmonton at which time the Court of 

Appeal reserved its decision.  On September 30, 2008, the Court of Appeal provided its reasons 

for judgment in this matter at which time they allowed the Crown’s appeal, set aside the 

Appellant’s  acquittals on all charges and ordered a new trial on those counts. 
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B.  Overview of the Circumstances of this Case 

 

4. The trial judge in his reasons for judgment extensively summarized the evidence in this 

case and then carefully provided his assessment of this evidence.  A brief overview of the trial 

judge’s findings of fact will provide sufficient context to consider this appeal.  The summary that 

follows reflects the findings of the trial judge. 

 

5 At the time of her death Nina Courtepatte was thirteen years old.  Her badly beaten body 

was found on April 4, 2005 on one of the fairways of a golf course located about fifteen miles 

west of Edmonton. 

 

6. Dr. Graeme Dowling, the Chief Medical Examiner for Alberta, conducted an autopsy on 

Ms. Courtepatte’s body on April 5, 2005.  At autopsy Dr. Dowling observed fifteen lacerations 

distributed over Ms. Courtepatte’s scalp and face.  There was also a laceration or a stab wound to 

the right side of her lower jaw.  There were two very superficial cuts to the front of the neck and 

some very superficial cuts over the right side of her face.  He also noticed there were depressed 

fractures on the right and left side of her skull.  There was also a mid-line fracture of her lower 

jaw.  He also observed that a number of bruises and scrapes were scattered over her face, neck, 

trunk, arms and legs.  

 

7. It was Dr. Dowling’s opinion that the cause of death was blunt trauma to Ms. 

Courtepatte’s skull and brain.  Dr. Dowling thought this blunt cranial trauma was consistent with 

Ms. Courtepatte having been struck several times with a heavy blunt object.  He stated the 

superficial cuts on the front of her neck were probably caused by a weapon with a sharp edge 

such as a knife. 

 

8. In the days before Ms. Courtepatte was killed, five individuals became acquainted.  

These individuals were the Appellant, Joseph Laboucan, and three young people under the age of 

eighteen being a male (M.W.) and two females (D.T. and S.B.). 
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9. On the date of the killing, Laboucan had apparently told the others that he would like to 

find someone to kill for fun and he apparently selected Ms. Courtepatte at random for that 

purpose.  She had been at the West Edmonton Mall with her friend (K.B.).  Laboucan lured Ms. 

Courtepatte and her friend away from the mall by making a false promise that he would take 

them to a party. 

 

10. After agreeing to leave the mall to go to the party, Ms. Courtepatte and her friend entered 

a car owned by the Appellant who then drove Ms. Courtepatte, her friend (K.B.), Laboucan, 

M.W., S.B. to the golf course where Ms. Courtepatte’s body was eventually found. 

 

11. Upon arrival at the golf course, Laboucan retrieved the murder weapons (a wrench and a 

sledgehammer) from the trunk of the Appellant’s car. Laboucan, along with the others (except 

the Appellant), immediately walked as a group to the scene of the murder which was one of the 

fairways on the golf course.   While walking to the murder scene or shortly after arriving at it, 

Laboucan instructed the female youth S.B. to hit the victim with the wrench.  S.B. complied with 

those instructions striking Ms. Courtepatte from behind with the large wrench.  Ms. Courtepatte 

cried out in pain and apparently ran to Laboucan for comfort.  He held her and whispered 

something to her that terrified her.  She broke away from him and pleaded with him not to do 

whatever it was that he had said.  The Appellant by this point had joined the group and he 

angrily told Ms. Courtepatte to be quiet when she continued to scream.  A short time later, 

Laboucan had sexual intercourse with the victim without her consent.  Immediately after that so 

did M.W.  Then both Laboucan and M.W. committed a vicious assault on the victim that led to 

her death.  This assault included Laboucan hitting the victim in the head with the sledgehammer.  

Laboucan also directed D.T., who was carrying a pair of throwing knives, to cut her throat.  

While the sexual assault and killing was occurring, the Appellant simply stood by and watched, 

offering no assistance to either Ms. Courtepatte or her assailants. 

 

12. Ms. Courtepatte’s body was left on the golf course.  The remainder of the group returned 

to the Appellant’s vehicle.  The Appellant then drove them back to Edmonton.  In Edmonton, all 

except M.W., stayed in the Appellant’s motel room the remainder of that night. 
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C.  Specific  Findings of Fact Returned by the Trial Judge 
      Concerning the Involvement of the Appellant                   
 
13. The trial judge found that the Appellant did not kill Nina Courtepatte, he did not kidnap 

her and he did not commit any form of sexual assault upon her as a principal offender (Joint 

Record, hereinafter referred to as J.R., at v.I,  p.67, para.253 and p.68, para.257).  Joseph 

Laboucan, with whom the Appellant was jointly tried, committed all of these offences and he 

was convicted accordingly (J.R. , v.I, p.54, para. 244).  In the appeal before the Alberta Court of 

Appeal, the Crown did not take issue with the trial judge’s finding that the Appellant was not a 

principal offender in this matter. 

 

14. The trial judge concluded that the Appellant performed four acts which had the effect of 

aiding Mr. Laboucan in the commission of the offences in question (J.R. v.I, pp.71-72, para.277).  

The trial judge described these four acts as: 

 

 (a) the Appellant “drove the group to the place where Mr. Laboucan committed the 
crimes”,  

 
 (b) the Appellant “selected a place to stop the characteristics of which facilitated Mr. 

Laboucan in committing the crimes”, 
 
 (c) the Appellant “opened the truck of the car at Mr. Laboucan’s request, gave him 

one of the tools that was taken to the grassy area, albeit a tool apparently not used 
to murder Ms. Courtepatte”, 

 
 (d) the Appellant “angrily told Ms. Courtepatte to be quiet when she was screaming 

after Ms. S.B. hit her and before Mr. Laboucan sexually assaulted and murdered 
her”. 

 
 
15. The trial judge also found that : 

 

 (i) Laboucan lured the victim from West Edmonton Mall “with the intention that he 
would confine her for the purpose of sexually assaulting her and murdering her” 
(J.R., v.I p.52, para.236); 

 
 (ii) the golf course where the murder was committed was in a relatively isolated and 

dark area (J.R. v.I, p.71, para.276); and 
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 (iii) it was the Appellant who had selected this site (J.R. v.I, p.71, para.276). 
 
 
16. Although, the Appellant had heard Mr. Laboucan talking about “getting someone” before 

they went to the West Edmonton Mall, the trial judge concluded that the circumstances were 

such that the Appellant did not take these comments seriously (J.R.v.I, p.72, para.281 and p.73, 

para.286).  The trial judge though did find that the Appellant knew that Laboucan had picked up 

Ms. Courtepatte and her friend for the following reason: 

 

  “Indeed he must have known that the purpose of returning to the 
mall after the trip to McDonald’s was to pick up the girls and the 
reason for picking them included taking them somewhere to at 
least seriously scare them.  And he thought the people who he 
knew intended to at least seriously scare them were sufficiently 
dangerous that he himself was wary of them and concerned for his 
own safety.” (J.R. v.I, p.72, para.282). 

 
 
17. At the time Mr. Laboucan talked Ms. Courtepatte and her friend, K.B. into leaving the 

mall with him, the Appellant was not present.  As a result, the trial judge determined that the 

Appellant did not know that Ms. Courtepatte and Ms. K.B. were lured from West Edmonton 

Mall by Laboucan making a false promise that he would take them to a party (J.R. v.I, pp.72-73, 

para.283).  The trial judge further found that since the Appellant did not know that Ms. 

Courtepatte and Ms. K.B. had been lured by this fraud into his car he was unaware that 

Laboucan was in the course of kidnapping Ms. Courtepatte and Ms. K.B. when he was driving 

them and the others from the mall to the golf course (J.R. v.I,  p.73, para.283). 

 

18. Also, while the Appellant might have understood that Mr. Laboucan anticipated he would 

have intimate sexual contact with Ms. Courtepatte, the Appellant did not know in advance that 

Laboucan was going to sexually assault her.  As a result, the trial judge concluded that any 

assistance the Appellant provided Mr. Laboucan was certainly not with the intention of assisting 

Laboucan to commit a sexual assault (J.R. v.I, p.73, para.285). 

19. Ultimately, the trial judge reached the conclusion that the four specific acts he found the 
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Appellant to have committed which had the effect of assisting Mr. Laboucan might have been 

done with “entirely innocent intentions” as much as with a guilty state of mind.  In this regard, 

the trial judge stated the following: 

 

  “One might speculate that if Mr. Briscoe knew Mr. Laboucan had 
taken tools from the trunk that he also knew Mr. Laboucan’s 
purpose was to do something harmful with them.  But speculation 
is not proof beyond a reasonably doubt.  Similarly, though he 
assisted Mr. Laboucan by driving, locating an isolated spot and 
telling Ms. Courtepatte to be quiet, it is at least as likely that he did 
each of those things with entirely innocent intentions as that he did 
them with the intention of assisting Mr. Laboucan to commit the 
crimes he did or knowing that they would assist Mr. Laboucan to 
do something inherently dangerous likely to cause harm to Ms. 
Courtepatte.  That does not satisfy the requirement of proof beyond 
a reasonable doubt.” (J.R. v.I, p.73, para.288). 

 
 
20. The trial judge went on to conclude that the Crown had not proven that the Appellant had 

intended to aid or abet Mr. Laboucan to commit the crimes of murder, kidnapping or aggravated 

sexual assault. 

 

21. Further, the trial judge determined that the Crown had also failed to prove that the 

Appellant had committed manslaughter.  In this regard, the trial judge stated the following: 

 

  “Neither does the evidence support the conclusion that Mr. Briscoe 
though he did not have the requisite intent for murder, knowingly 
aided or abetted Mr. Laboucan in the commission of an unlawful 
act which a reasonable person would foresee in all the 
circumstances was an inherently dangerous act likely to cause 
harm to Ms. Courtepatte that was neither trivial or transitory.  The 
evidence is not sufficient to prove beyond a reasonable doubt that 
Mr. Briscoe did any of the assistive things he did knowing, much 
less intending, that they would assist Mr. Laboucan to physically 
harm Ms. Courtepatte.” (J.R. v.I, p.73, para.287). 
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PART II QUESTIONS IN ISSUE 
 
 
 
GROUND I:  Did the Court of Appeal err in holding that wilful blindness can constitute 

the mens rea for aiding or abetting murder? 

 

GROUND II:  Did the Court of Appeal err in concluding that wilful blindness can 

constitute the mens rea for aiding or abetting kidnapping and even if this 

is the case did the Court of Appeal err in directing a new trial on the count 

of kidnapping? 

 

GROUND III: Did the Court of Appeal err in directing a new trial on the count of 

aggravated sexual assault? 
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PART III ARGUMENT 

 

A. FIRST GROUND OF APPEAL: DID THE COURT OF APPEAL ERR IN 
HOLDING THAT WILFUL BLINDNESS MAY CONSTITUTE THE MENS REA 
FOR AIDING OR ABETTING MURDER, AND IF NOT, DID IT NONETHELESS 
ERR IN DIRECTING A NEW TRIAL ON THE COUNT OF MURDER?  

 
(1) Introduction 

 
22. The Court of Appeal ordered a new trial on the count of murder because the trial judge 

erred in failing to consider whether the Appellant exhibited the required mens rea by being 

wilfully blind to the possibility that the principal offender, Mr. Laboucan, would kill Ms. 

Courtepatte. The key question for this appeal is thus whether wilful blindness can constitute the 

mens rea necessary for aiding or abetting murder under ss. 21(1) and 229(a) of the Criminal 

Code. It is respectfully submitted that it cannot and that the court below accordingly erred in 

ordering a new trial on this count. 

 

(2) What is the Fault Requirement for Murder as a Principal Offender? 

 

23. Elucidating the nature of this error first requires a consideration of the mens rea for 

murder as a principal. First principles of both criminal law theory and statutory construction 

dictate that, for most criminal offences, the lowest form of subjective fault – recklessness – is 

sufficient to establish mens rea.1 Murder is different. The terrible stigma and severe and 

inflexible penal consequences flowing from conviction for murder call for a much higher 

standard of fault.2 Parliament has accordingly required the Crown to prove intention. 

Specifically, under s.229(a) of the Criminal Code, a person exhibits the mens rea for murder 

when he either: (i) “means to cause” the victim’s death; or (ii) “means to cause him bodily harm 

that he knows is likely to cause his death, and is reckless whether death ensues or not.” “Means 

                                    
1 R. v. Buzzanga and Durocher (1979), 49 C.C.C. (2d) 369 at 381 (Ont. C.A.)  (Tab 16); R. v. Sault Ste. Marie 
(City), [1978] 2 S.C.R. 1299 at 1303 (Tab 45); Don Stuart, Canadian Criminal Law, 5th ed. (Scarborough: 
Thomson Carswell, 2007) at 231-33 (Tab 13). 
2 Kent Roach, Criminal Law, 3d ed. (Toronto: Irwin Law, 2004) at 155 (Tab 10). 
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to” has been interpreted to mean “intentionally.”3 Murder thus requires that the accused: (i) 

intended to cause the victim’s death; or (ii) intended to cause bodily harm and, being aware that 

death was probable, was reckless as to whether it ensued or not. It is submitted, therefore, that 

for a principal offender, the plain language of s.229(a) clearly shows that murder requires proof 

of intent and that wilful blindness or recklessness will not suffice. 

 

24. What is wilful blindness? Unfortunately, as Professor Roach has stated, the precise 

meaning of the concept “remains illusive.”4 The leading definition was set out by this Court in R. 

v. Sansregret as follows: 

 

Wilful blindness is distinct from recklessness because, while recklessness 
involves knowledge of a danger or a risk and persistence in a course of 
conduct which creates a risk that the prohibited result will occur, wilful 
blindness arises when a person who has become aware of the need for 
some inquiry declines to make the inquiry because he does not wish to 
know the truth. He would prefer to remain ignorant. The culpability in 
recklessness is justified by consciousness of the risk and proceeding in the 
face of it, while in wilful blindness it is justified by the accused’s fault in 
deliberately failing to inquire when he knows there is reason for inquiry.5 

 
 
25. The purpose of wilful blindness would thus appear to be to prevent defendants exhibiting 

a heightened (and presumably more culpable) form of recklessness from being acquitted of 

offences requiring actual knowledge of a circumstance set out in the actus reus of the offence.6 

That said, many commentators stress that wilful blindness is a less culpable state of mind than 

knowledge and is much closer to recklessness on the scale of culpability.7  In most cases where 

 
3 Isabel Grant, Dorothy Chunn and Christine Boyle, The Law of Homicide, loose-leaf (Scarborough: Carswell, 
1994) at 4-37 [Grant et al.] (Tab 6). 
4 Roach, supra at 164. 
5 R. v. Sansregret, [1985] 1 S.C.R. 570 at 584 (Tab 44). See also R. v. Jorgensen, [1995] 4 S.C.R. 55 at paras. 102-
104 (Tab 32). 
6 Eric Colvin and Sanjeev Anand, Principles of Criminal Law, 3d ed. (Toronto: Thomson, 2007) at 195 (Tab 4). 
7 See Larry Alexander, “Insufficient Concern: A Unified Conception of Criminal Culpability” (2000), 88 Calf.  
L.Rev. 931 at 941-42 (Tab 1); Robin Charlow, “Wilful Ignorance and Criminal Culpability” (1992), 70 Texas L. 
Rev. 1351 at 1429 (Tab 3); John L.J. Edwards, “The Criminal Degrees of Knowledge” (1954), 17 Modern L. Rev. 
294 at 303-05 (Tab 5); Ira P. Robins, “The Ostrich Instruction: Deliberate Ignorance as a Criminal Mens Rea” 
(1990), 81 J. Crim. L. & Criminology 191 at 220-27 (Tab 11). 
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wilful blindness has been proffered as a route to conviction, however, mens rea could have been 

proved with “ordinary” recklessless, i.e., by showing that the accused was aware of the possibility 

that the prohibited circumstance was present.8 For this reason, commentators have suggested that 

wilful blindness should either be discarded9 or employed only where recklessness is sufficient 

for conviction.10 As Professor Simons asserts, 

 

  there is a serious question whether a willful blindness approach to 
knowledge is ever justifiable, for it risks watering down the 
knowledge standard in too many cases. Absent a clear and 
defensible criterion of willful blindness, the approach could, in 
every case, permit a jury to find that defendant “knew” that a 
circumstance existed based simply on the defendant’s recklessness 
as to the circumstance.11 

 
 
26. There is also considerable uncertainty about the nature and degree of suspicion needed to 

trigger the duty to inquire. Some courts have suggested that the accused’s suspicion must amount 

to an awareness of a probability;12 others have intimated that awareness of a mere possibility is 

sufficient.13 Further, in Sansregret the Court suggested that in some circumstances there need not 

be any degree of awareness of the relevant circumstances for wilful blindness to apply.14 This 

possibility could arise, Justice McIntyre suggested, where the accused was aware, at an earlier 

point in time, that the complainant’s consent was coerced, but at the time the actus reus was 

committed, had convinced himself that it was genuine.15  

 

27. Even if wilful blindness has a role to play in contemporary criminal law, it is ill-suited to 

 
8 See e.g. R. v. Ewanchuk, [1999] 1 S.C.R. 330 at para. 23 (sexual assault) (Tab 25); R. v. Hault, [2004] A.J. No. 
1395 at para. 12 (Q.B.) (weapons trafficking) (Tab 29); R. v. Oluwa (1996), 107 C.C.C. (3d) 236 at paras. 89-98 
(B.C.C.A.) (importing narcotics) (Tab 41). 
9 Colvin and Anand, supra at 196. 
10 Anthony Ashworth, Principles of Criminal Law, 5th ed. (Oxford: Oxford University Press, 2006) at 191(Tab 2).  
11 Kenneth W. Simons, “Should the Model Penal Code’s Mens Rea Provisions Be Amended?” (2003), Ohio St. J. 
Crim. L. 179 at 187 (Tab 12). 
12 Jorgensen, supra at para. 102. 
13 R. v. Comtois Barbeau (1996), 110 C.C.C. (3d) 69 at para. 90 (Tab 18). 
14 In Sansregret, this consisted of an awareness of the possibility that the complainant was not consenting to sex. 
15 Sansregret, supra at 586-87. 
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crimes (such as murder) involving the causing of consequences. As Professor Glanville Williams 

expressed, wilful blindness is “normally used in relation to circumstances and is inapposite to 

consequences.”16 Similarly, Professors Colvin and Anand note that wilful blindness “does not fit 

easily into the analysis of intending harm as choosing to commit it.”17  

 

28. As mentioned, wilful blindness has typically been used as a proxy for knowledge for 

offences requiring awareness of external circumstances, such as the nature of prohibited 

material. In such cases, the inquiry centres on the defendant’s beliefs about an objectively certain 

phenomenon at the time he or she committed the actus reus. For instance, while a person in 

possession of an opaque package may not be certain that it contains illegal drugs, objectively the 

package either does or does not. Similarly, while consent as an aspect of actus reus in sexual 

assault cases is subjectively determined from the complainant’s perspective, from the 

defendant’s point of view it is an external, objective circumstance – at the time of the sexual 

touching, consent either did or did not exist.18 As this Court stated in United States v. Dynar, in 

“the Western legal tradition, knowledge is defined as true belief.”19 It may thus be sensible to 

hold that one who suspects that there are drugs in the package, has the means to confirm this 

suspicion, and deliberately refrains from doing so is as culpable as one who actually knows that 

it does.  

 

29. The situation is very different for crimes defined by the causing of consequences, where 

mens rea relates to the accused’s beliefs, at the time the actus reus is committed, about the 

probability that a certain eventuality will occur in the future. As in the example above, we are 

concerned here with awareness of risk; however at the time the act is committed there is as yet 

no objectively certain “truth value” attaching to that consequence. As evinced by orthodox mens 

rea principles and s. 219(a) itself, it makes sense in such cases to assign relative culpability 

based on the measure of certainty possessed by the accused at the time of the act (e.g. awareness 

of a possibility v. awareness of a probability v. awareness of a substantial certainty). We can 

 
16 Glanville Williams, Textbook of Criminal Law, 2d ed. (London: Stevens, 1983) at 125-26 (Tab 14). 
17 Colvin and Anand, supra at 196. 
18 See Ewanchuk, supra.  
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distinguish these states of mind, in other words, based on the accused’s level of confidence in a 

prediction about a future event. It makes little sense, however, to couple this with an inquiry into 

whether the accused could have, but deliberately chose not to, confirm a prediction about future 

events ex ante. 

 

30. Even if wilful blindness could somehow be conceived as applying to some offences 

involving the causing of harm, it is respectfully submitted that law and policy militate firmly 

against using it for murder. As mentioned, murder carries a very high standard of fault, either an 

intention to kill or an intention to cause bodily harm knowing death is likely. This aptly reflects 

the murderer’s immense culpability as well as the severe consequences flowing from 

conviction.20 More particularly, it reflects a stiff and inflexible sentencing regime – a mandatory 

life sentence with a minimum ten years of parole ineligibility.21 As Justice Lamer (as he then 

was) stated in R. v. Vaillancourt, this punishment “is the most severe in our society and the 

stigma that attaches to a conviction for murder is similarly extreme.”22 

 

31. The Appellant submits, therefore, that these sanctions should be visited only on those 

who have chosen to end the life of another human being with a “full awareness” of that 

consequence.23 Being aware of a risk of death and then refraining from attempts to obtain further 

information regarding the precise magnitude of that risk is neither morally nor legally equivalent 

to actually intending to kill or cause bodily harm knowing that death is likely. The “deemed” or 

“virtual” knowledge ascribed to the accused through the doctrine of wilful blindness is simply 

not sufficient to establish mens rea under s.229(a) of the Criminal Code. As Professor Roach has 

stated: 

  The highest level of subjective mens rea is that which requires the 
accused to act with the intent or purpose to achieve the prohibited 
result, or to wilfully pursue such a result. An example would be 

 
19 Williams, supra at 125-26. 
20 R. v. Vaillancourt, [1987] 2 S.C.R. 636 at 654 (Tab 51); R. v. Martineau, [1990] 2 S.C.R. 633 at 645 (Tab 39). 
21 Criminal Code, ss. 235 and 745(c). 
22 Vaillancourt, supra at 653-54. 
23 Joanne Klineberg, “Anger and Intent for Murder: The Supreme Court Decision in R. v. Parent” (1993), 41 
Osgoode Hall L.J. 37 (Tab 7). 
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s.229(a)(i), which prohibits murder where the accused “means to 
cause ... death.” This high level of mens rea is used relatively 
infrequently. Common law presumptions and even constitutional 
requirements of subjective mens rea do not require proof of intent 
and are satisfied by lower forms of mens rea such as a knowledge 
and even recklessness. Where Parliament has specifically used the 
words “with intent” this will generally exclude lower forms of 
subjective mens rea such as recklessness.24 

 
 
32. Notably, Roach observed that knowledge is a lower form of mens rea than the type of 

intent set out in subparagraph (i) of s.229(a). Though subparagraph (ii) (“knowing that death is 

likely”) refers to knowledge, this provision represents only a “slight relaxation” of the strict 

requirement for subjective intention to cause death.25 The gravamen of the mens rea for this 

form of murder is that the accused must intend life-threatening bodily harm.  

 

33. It is thus not surprising that, apart from the decision on appeal, counsel for the Appellant 

has been unable to find any Canadian authority holding that wilful blindness suffices to establish 

the mens rea for murder. The only jurisprudence (other than the Court of Appeal decision in this 

case) that even discusses wilful blindness in the context of murder is Justice Wilson’s reasons 

(Dickson C.J.C., and La Forest, J. concurring) in this Court’s decision in R. v. Tutton.26 In this 

decision, Justice Wilson explains that a murder conviction will “in general be available only if a 

higher degree of intent is proven than awareness of or wilful blindness to a risk to the lives and 

safety of others.”27 The other three justices sitting on this appeal did not comment upon this 

proposition.  

 

34. In summary, it is the Appellant’s position that criminal law theory, policy, and doctrine 

all point to the same conclusion: a principal cannot be convicted of murder under s.229(a) of the 

Criminal Code on the basis of wilful blindness. 

 

 
24 Roach, supra at 155. 
25 R. v. Cooper, [1993] 1 S.C.R. 146 at 155 (Tab 20). 
26 R. v. Tutton, [1989] 1 S.C.R. 1392 at 1414, Wilson J. (Tab 49). 
27 See also R. v. Crabbe, [1985] HCA 22 at para. 14, 156 CLR 464 (H.C.A.) (Tab 21). 
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(3) What is the Fault Requirement for Aiding or Abetting Murder? 

 

35. The next question is whether wilful blindness can satisfy part or all of the mens rea 

required to convict an accused of aiding or abetting murder under s.21(1)(b) or (c) of the 

Criminal Code. The Appellant respectfully submits that if a principal cannot be convicted of 

murder on the basis of wilful blindness, then a fortiori, neither can a party. By definition, an 

aider or abettor is deserving of conviction on the same basis as a principal (and is thus subject to 

the same range of punishments).28 That said, the aider or abettor is typically less involved in the 

perpetration of the offence than the principal, and is accordingly less culpable.29 For most 

offences, this diminished culpability may be accounted for in sentencing. For murder, however, 

the mandatory minimum sentence severely limits this possibility. It is consequently vital to 

ensure that (at a minimum) the basis of a participant’s liability for murder be no broader than 

that a principal’s.  
 

36. The fact that Parliament chose the words “for the purpose of” in s.21(1)(b) of the 

Criminal Code reaffirms this position. Professor Roach in his text stated the following: 
 

  Proof of purpose is required under the various parties provisions in 
the Criminal Code. ...[T]hese provisions can make a person guilty 
of an offence even though he or she did not actually commit the 
offence and thus it makes sense to require a fairly high level of 
mens rea. Section 21(1)(b) requires a party to do or omit to do 
anything for the purpose of aiding any person’ to commit an 
offence and s.21(2) requires the formation of an “unlawful 
purpose.” Similarly, attempts require “an intent to commit the 
offence” and an accessory after the fact must act for the purpose of 
enabling a known criminal to escape. The more peripheral the 
accused’s involvement to the completed crime, the more sense it 
makes to require a higher form of subjective mens rea.30 

 
 

 
28 Criminal Code, s. 21(1). 
29 See Grace E. Mueller, “The Mens Rea of Accomplice Liability” (1986-87), 61 S. Cal. L. Rev. 2169 (Tab 9). 
30 Roach, supra at 155 [emphasis added]. See also R. v. Helsdon, 216 C.C.C. (3d) 1 at paras. 34-35 (Ont. C.A.) 
(Tab 30). 
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37. As a result, not only do we have a very high mens rea standard under s.229(a) of the 

Code but also there is a very compelling rationale as to why the party provisions on their own 

require a higher form of mens rea such that they should be restricted to intent. 

 

38. In R. v. Roach, the Ontario Court of Appeal stated that wilful blindness could form part 

of the mens rea component for aiding or abetting fraud.31 The main issue in that case, however, 

was whether recklessness could suffice to establish mens rea under s.21(1)(b) of the Criminal 

Code, a proposition that the court rejected. Even more importantly, the court was dealing with 

merely one component of the mens rea of fraud, which like most property offences, is no 

stranger to the concept of wilful blindness. Thus, even if the court was correct in using wilful 

blindness to establish the mens rea for aiding or abetting some offences, this does little to 

support the conclusion that wilful blindness may constitute the mens rea of aiding or abetting 

murder. 

 

39. Indeed, it is clear from the leading decision on the mens rea for aiding and abetting 

murder, R. v. Kirkness, that the Crown must prove that the accused had the very same, high level 

of intention as the principal actor.32 Speaking for the majority of the Court, Justice Cory stated 

the following: 

 

  In the case of an accused who aids or abets in the killing of 
another, the requisite intent that the aider or abettor must have in 
order to warrant a conviction for murder must be the same as that 
required of the person who actually does the killing. That is to say, 
the person aiding or abetting the crime must intend that death 
ensue or intend that he or the perpetrator cause bodily harm of a 
kind likely to result in death, and be reckless whether death ensues 
or not.33 

 
 

 
31 R. v. Roach (2004), 192 C.C.C. (3d) 557 (Ont. C.A.) (Tab 42). See also R. v. W.F. Woolworth Co. Ltd. (1974), 3 
O.R. (2d) 629 (C.A.) (Tab 53); R. v. McDaid (1974), 19 C.C.C. (2d) 572 (Ont. C.A.) (Tab 40); Helsdon, supra. 
32 R. v. Kirkness, [1990] 3 S.C.R. 74 (Tab 34). See also R. v. Kent (1986), 27 C.C.C. (3d) 405 at 431 (Man. C.A.) 
(Tab 33); R. v. Yu (1998) 122 C.C.C. (3d) 353 at paras. 22-25 (B.C.C.A.) (Tab 52); R. v. Storry (1992) 71 C.C.C. 
(3d) 501 at 508-09 (B.C.C.A.) (Tab 48). 
33 Kirkness, supra at 88.  
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40. The same conclusion was reached in R. v. Jackson, where Justice McLachlin (as she then 

was) stated the following: 

 

  ...A person is a party to an offence if he or she aids or abets the 
commission of it. In this case, Jackson committed the offence of 
murder. It was open on the evidence for the jury to find that Davy 
aided and abetted him in that offence, and is guilty under s. 
21(1)(b) and (c) of the Criminal Code. If he possessed the 
necessary mens rea for murder he could be guilty of murder. In the 
event that the jury did not find the intent required for murder, the 
question arises whether and in what circumstances Davy could be 
convicted under s. 21(1) for the lesser offence of manslaughter. 

   
  The trial judge did not give the jury a specific direction that it 

could find Davy guilty of manslaughter as an aider and abettor 
under s. 21(1) of the Criminal Code. The Court of Appeal held that 
this was an error. It held that the trial judge should have told the 
jury that s. 21(1)(b) and (c) of the Code would lead to a verdict of 
manslaughter if Davy did not have the mental state required for 
murder but the unlawful act which was aided or abetted was one he 
knew was likely to cause some harm short of death. This follows 
from the decision of this Court in R. v. Kirkness, [1990] 3 S.C.R. 
74, at p. 88, per Cory J., where it was held that a person who aids 
and abets in an attack which results in a death may be guilty of 
manslaughter where that person does not have the requisite mens 
rea for murder but possesses the requisite intention for 
manslaughter, and where his co-accused is guilty of murder. (See 
also Wilson J., at pp. 96-97.)34 

 

41. Some recent decisions appear to deviate from Kirkness by emphasizing the accused’s 

knowledge of the principal’s intent to commit murder.35 In R. v. L.(Q.V.T.M), for instance, 

Justice Smith, speaking for the British Columbia Court of Appeal, stated the following: 

 

  In summary, if N.L. intended that the murder of R.J. be committed, 

 
34 R. v. Jackson, [1993] 4 S.C.R. 573 at paras. 17-18 (Tab 31). See also R. v. Haché (2007), 227 C.C.C. (3d) 162 at 
paras. 91-94 (N.B.C.A.) (Tab 27); R. v. Cook, 1997 CarswellQue 7 at para. 35 (Que. C.A.) (Tab19),  R. v. C.E.S. 
(2008), 340 N.B.R. (2d) 152 at paras. 55-57 (Q.B.) (Tab 17).  
35 R. v. Maciel (2007), 219 C.C.C. (3d) 516 (Ont. C.A.), leave to appeal refused, [2007] 3 S.C.R. xi (Tab 38); R. v. 
L.(Q.V.T.M.) (2003), 172 C.C.C. (3d) 44 (B.C.C.A.) (Tab 36); R. v. Cribbin (1994), 89 C.C.C. (3d) 67 (Ont. C.A.) 
(Tab 22). 
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or if he knew that the perpetrator intended to kill R.J. in 
circumstances amounting to murder, he would be guilty of murder 
under ss.21(1)(b) if he intentionally aided or abetted the 
perpetrator to commit the murder.”36 

 
 
42. It is not clear whether the courts in these cases are saying that an aider or abettor may be 

convicted solely on the basis of: (i) knowledge that the principal had the intent to commit 

murder; and (ii) an intention to commit the acts assisting the principal.37 If this is the correct 

interpretation of these cases, then it is submitted that they represent an unwarranted relaxation of 

the mens rea standard established in Kirkness, which is still the prevailing authority. The 

Appellant thus maintains that the Crown must still prove that an aider or abettor of murder had 

the same level of intention required for the principal, i.e., one of the intents specified in s. 

229(a).  

 

43. These cases may be reconciled with Kirkness, however, on the basis that they do not 

speak to the full extent of the mens rea that is required for aiding or abetting murder. As 

mentioned, s.21(1)(b) contains its own reference to mens rea -- acts of assistance must be done 

“for the purpose of aiding” the principal. Though s.21(1)(c) is silent on the question of mens rea, 

it has been interpreted to require the same.38 L.(Q.V.T.M.), Maciel, and Cribbin correctly state 

that aiding or abetting requires proof that the accused knew that the principal would commit a 

particular offence. As Justice Doherty put it in Maciel, an aider “can only intend to assist the 

perpetrator in the commission of the crime if the aider knows the crime that the perpetrator 

intends to commit.”39 What these decisions fail to note, however, is that (at least) in the case of 

murder, such proof is a necessary but not sufficient condition for establishing mens rea.40 As 

Kirkness and its progeny illustrate, the Crown must also show that the accused had one of the 

 
36 L.(Q.V.T.M.), supra at para. 48.  
37 Notably, Kirkness is cited with approval in both Maciel, supra at para. 88 and L.(Q.V.T.M.), supra at para. 43. 
Kirkness is not mentioned in Cribbin, supra. 
38 R. v. Curran (1977), 38 C.C.C. (2d) 151 at 156 (Alta. C.A.), leave to appeal refused, (1978), 38 C.C.C. (2d) 151n 
(S.C.C.) (Tab 23). 
39 Maciel, supra at para. 88. See also R. v. Adams (1989), 49 C.C.C. (3d) 100 at 110 (Ont. C.A.) (Tab 15). 
40 This omission may stem from the fact that in none of the cases mentioned in footnote 36 dealt with the issue 
posed in the case on appeal – whether wilful blindness can constitute the mens rea for aiding or abetting murder. 
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intents specified in s.229(a).  

 

44. It is thus submitted that the correct approach is to require the Crown to prove mens rea 

for aiding or abetting murder in two steps. The first is to establish that the accused intended to 

assist the principal.41 As discussed above, this includes showing that the accused knew that 

principal would kill in circumstances amounting to murder.42 As Professor Stuart has noted, 

while the Court in Kirkness did not explicitly refer to this element, it “may be implicit in the 

ruling of the majority on the facts.”43 The second step is to prove that the accused either intended 

the death of the victim or intended bodily harm knowing that death was likely.  

 

45. This two step approach was adopted by Saskatchewan Court of Appeal in R. v. Twigge, 

where Chief Justice Bayda stated the following: 

 

  Where the foundation offence is murder, as it is here, the mental 
component of aiding and abetting assumes two parts. The first 
consists of the intent pertaining to the act, gesture or words in 
issue. It must be proved that the aider and abettor intended the act, 
gesture, or words to help or encourage the perpetrator to commit 
the murder....  

      
  The second part consists of a murderous intent. It must be proved 

that the aider and abettor had the same intent as the actual 
perpetrator of the murder. The Supreme Court of Canada in R. v. 
Kirkness (supra), speaking through Cory J. for the majority at p. 
88, left no doubt about the need for this intent.... 

  This need for a murderous intent gave rise to a fatal error made by 
the trial judge in his charge to the jury. Although defence counsel, 
in his summation to the jury and in his comments to the judge after 
the charge to the jury, raised the issue, the judge adamantly refused 
to tell the jury that such an intent was necessary for an aider or 
abettor to have before he or she could be convicted of murder.44 

 

 
41 Stuart, supra at 608. 
42 Cribbin, supra at para. 25.  
43 Stuart, supra at 608. 
44 R. v. Twigge, [1996] S.J. No. 854 at paras. 45-47 (C.A.) (Tab 50). See also R. v. Glowatski, [1999] B.C.J. No. 
1278 at paras. 11-12 (S.C.), aff’d (2001), 160 C.C.C. (3d) 525 (Tab 26). 
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46. Thus, even if it is possible for wilful blindness to be substituted for actual knowledge in 

the first step (a point that, as discussed above in paragraphs 36-37 of this Factum, the Appellant 

contests), for the reasons set out above in paragraphs 38-40 above, wilful blindness manifestly 

cannot suffice to establish the mens rea required in the second step. 

 

(4) Wilful Blindness and Other Forms of Secondary Liability 

 

47. Courts have sometimes said that wilful blindness may suffice to establish the mens rea 

for types of secondary liability other than aiding or abetting under s.21(1)(b) and (c) of the 

Criminal Code. In R. v. Duong, the Ontario Court of Appeal held the mens rea for an accessory 

after the fact to murder under s.23(1) of the Code is established if the accused either had actual 

knowledge that the person he assisted had committed the murder or was wilfully blind in that 

regard.45 The wording of s.23(1), however, is quite different than the wording of s.21(1)(b). 

Mens rea under the former provision consists of, firstly, “knowing that a person has been a party 

to the offence;” and secondly, providing assistance to that person “for the purpose of enabling 

that person to escape.” The express knowledge requirement in the former part of this definition 

could possibly be amenable to the application of wilful blindness. The court did not indicate, 

however, that wilful blindness applied to the latter part requiring “purpose.” Section 21(1)(b), in 

contrast, does not have a separate knowledge component; rather, it simply requires the accused 

to have the “purpose of aiding the principal to commit the offence in question.” For the reasons 

set out in paragraphs 36-46 above, this wording should be interpreted to preclude wilful 

blindness, especially with respect to murder. It is also worth noting that, unlike an aider or 

abettor, an accessory after the fact is not a party to murder and is thus not subject to the same 

severe minimum punishment.46 

 

48. In R. v. Hamilton, this Court held that the mens rea for counselling a crime that is not 

 
45 R. v. Duong (1998), 15 C.R. (5th) 209, 124 C.C.C. (3d) 392 (Ont. C.A.) (Tab 24). See also R. v. Kovacs-Rail 
(2002), 162 B.C.A.C. 130 (C.A.) (Tab 35). 
46 Criminal Code, s. 240. 
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committed under s.464 of the Criminal Code could be satisfied by recklessness.47 Presumably 

then the mens rea for counselling offences (including the party liability offence of counselling a 

crime that is committed under s.22 of the Code) may also consist of wilful blindness. However, 

as Justice Fish indicated in his majority reasons, this interpretation was reached by “considering 

why the counselling of crime is prohibited” and by examining “the ordinary meaning of the 

words used by Parliament to achieve its purpose.”48 Unlike ss. 21(1)(b) and 229(a), the 

counselling provisions do not contain any express mens rea words such as “means to” or “for the 

purpose of.” It may thus be sensible, as a matter of criminal law theory and statutory 

interpretation, to impose the “default” mens rea standard – recklessness – for counselling. As 

discussed above, however, the language and purposes of ss. 21(1)(b) and 229(a) make it clear 

that the mens rea for aiding or abetting murder excludes recklessness and wilful blindness. 

 

(5) Would an Interpretation of ss.229(a) and 21(1) Allowing Fault to be Established 
by Wilful Blindness Conflict with the Charter?  

 
 
49. Allowing fault for murder, as either a principal or party, to be established by wilful 

blindness could also run afoul of constitutional principles. In striking down one of the felony 

murder provisions then contained in the Criminal Code, this Court in R. v. Martineau held that 

“subjective foresight of death” is the minimum standard of fault for murder under s. 7 of the 

Charter.49 The Court further stated that, 

 

  in a free and democratic society that values the autonomy and free 
will of the individual, the stigma and punishment attaching to the 
most serious of crimes, murder, should be reserved for those who 
choose to intentionally cause death or who choose to inflict bodily 
harm that they know is likely to cause death. The essential role of 
requiring subjective foresight of death in the context of murder is 
to maintain a proportionality between the stigma and punishment 
attached to a murder conviction and the moral blameworthiness of 
the offender. Murder has long been recognized as the “worst” and 
most heinous of peace time crimes. It is, therefore, essential that to 

 
47 R. v. Hamilton, [2005] 2 S.C.R. 432 (Tab 28).  
48 Hamilton, supra at para. 20. 
49 Martineau, supra at 645. 
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satisfy the principles of fundamental justice, the stigma and 
punishment attaching to a murder conviction must be reserved for 
those who either intend to cause death or who intend to cause 
bodily harm that they know will likely cause death.50 

 
 
50. This passage can be read as holding that forms of subjective mens rea lesser than 

“intention,” such as recklessness or wilful blindness, may not be used to establish fault for 

murder without violating s.7 of the Charter. If so, then to avoid constitutional infirmity, s.229(a) 

should be interpreted to exclude wilful blindness.51 Since on this reading of Martineau it would 

also violate s.7 to convict a party to murder based on a mens rea lower than intention, s. 21(1) 

should be interpreted in the same fashion.52 

  

51. Even if “subjective foresight of death” is interpreted as including any degree of 

awareness of the risk of death, then, depending on how wilful blindness is defined, the 

constitutional minimum may still not be met. As discussed in paragraph 26 above, in Sansregret 

the Court appeared to approve of a definition of wilful blindness that excluded any degree of 

subjective awareness of the relevant circumstance at the time the actus reus is committed. If this 

form of wilful blindness were sufficient to establish the fault required for murder, an accused 

could be convicted despite a failure to foresee any degree of risk that death could ensue. The 

possibility of such a result militates in favour of an interpretation of ss. 21(1) and 229(a) 

excluding wilful blindness. 

 

52. Lastly, as referenced in the passage from Martineau quoted in paragraph 49 above, it is a 

constitutional principle that the moral blameworthiness of a criminal offence must be 

proportional to its stigma and punishment. If wilful blindness were sufficient to establish the 

mens rea required for murder, this would result in a lack of proportionality between the moral 

blameworthiness for this offence and its resultant stigma and punishment. The appellant submits, 

therefore, that the “imputed” or “virtual” knowledge that wilful blindness deems the accused to 

 
50 Martineau, supra at 645-46 [emphasis added]. 
51 Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038 (Tab 47). 
52

 R. v. Logan, [1990] 2 S.C.R. 731 (Tab 37); R. v. Rodney, [1990] 2 S.C.R. 687 (Tab 43); R. v. Sit, [1991] 3 S.C.R. 124 (Tab 46). 
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possess (notwithstanding that at most the accused simply realizes that there is a risk of death) is 

not sufficiently morally blameworthy to warrant the stigma and punishment attaching to murder. 

This further supports an interpretation of ss. 21(1) and 229(a) that precludes the possibility of 

conviction on the basis of wilful blindness. 

 

(6) Conclusion on the First Ground of Appeal 

 

53. It is submitted that the learned trial judge in this case properly instructed himself on the 

required mens rea for murder. He thoroughly canvassed the issue of whether the Appellant had 

the requisite intent under either s.229(a)(i) or (ii) and concluded that he had a reasonable doubt 

in that regard. Even if wilful blindness can somehow constitute part of the mens rea when 

s.21(1)(b) is combined with s.229(a) of the Code, ultimately the issue is still whether an accused 

had one of the intents specified in s.229(a). The trial judge in this case answered that question 

and his reasons for judgment clearly demonstrate that he considered thoroughly all of the 

evidence that was called at this trial.  

 

54. At best, the doctrine of wilful blindness would simply be a step along the way in 

determining whether the Appellant ultimately had the intent specified by s.229(a). Considering 

the very careful consideration that this trial judge gave to the evidence in this case, it is difficult 

to imagine how the invocation of wilful blindness would have made any difference to his 

decision. Ultimately, the Crown would still have to prove beyond a reasonable doubt that the 

Appellant had actual subjective foresight that Ms. Courtepatte would be killed and that Mr. 

Briscoe specifically intended that this take place. To hold otherwise would be to resurrect the 

unconstitutional concept of “constructive” murder.  

 
55. Lastly, it is respectfully submitted that, even if this Court were to find that wilful 

blindness applies to aiding or abetting murder, the trial judge’s findings of fact preclude any 

finding of wilful blindness in this case. In particular the trial judge found that the evidence did 

not establish  that the Appellant knew Mr. Laboucan intended to kill Ms. Courtepatte, nor did the 

evidence establish that the Appellant himself had the necessary intent for murder. Specifically, 
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the trial judge stated: 

 

  Finally, though Mr. Briscoe was wary of Mr. Laboucan, Ms. DT 
and Mr. MW, despite thinking that their talk of killing someone 
was not serious, and though he knew Mr. Laboucan intended to 
seriously scare Ms. Courtepatte before they left the mall, the 
evidence does not establish that he knew Mr. Laboucan in fact 
intended to kill Ms. Courtepatte. Further the evidence certainly 
does not establish that he himself had the requisite intent for 
murder. The Crown has therefore not proven beyond a reasonable 
doubt that Mr. Briscoe, in doing things that assisted Mr. Laboucan 
to murder Ms. Courtepatte, intended to assist Mr. Laboucan to 
murder her. (J.R. v.I, p.73, para.287) 

 
 
56. The trial judge also found that the evidence was not sufficient to prove beyond a 

reasonable doubt that Mr. Briscoe provided assistance knowing, much less intending, that they 

would assist Mr. Laboucan to physically harm Ms. Courtepatte. He stated: 

 

  Neither does the evidence support the conclusion that Mr. Briscoe 
through he did not have the requisite intent for murder, knowingly 
aided or abetted Mr. Laboucan in the commission of an unlawful 
act which a reasonable person would foresee in all the 
circumstances was an inherently dangerous act likely to cause 
harm to Ms. Courtepatte that was neither trivial nor transitory. The 
evidence is not sufficient to prove beyond a reasonable doubt that 
Mr. Briscoe did any of the assistive things he did knowing, much 
less intending, that they would assist Mr. Laboucan to physically 
harm Ms. Courtepatte. (J.R. v.I, p.73, para. 287). 

 
57. Indeed, the trial judge found that, though the Appellant assisted Mr. Laboucan by 

driving, locating an isolated spot and telling Ms. Courtepatte to be quiet, it was at least as likely 

that he did each of those things with entirely innocent intentions. He stated: 

 

  One might speculate that if Mr. Briscoe knew Mr. Laboucan had 
taken tools from the trunk that he also knew Mr. Laboucan’s 
purpose was to do something harmful with them. But speculation 
is not proof beyond a reasonable doubt. Similarly, though he 
assisted Mr. Laboucan by driving, locating an isolated spot and 
telling Ms. Courtepatte to be quiet, it is at least as likely that he did 
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each of those things with entirely innocent intentions as that he did 
them with the intention of assisting Mr. Laboucan to commit the 
crimes he did, or knowing that they would assist Mr. Laboucan to 
do something inherently dangerous likely to cause harm to Ms. 
Courtepatte. That does not satisfy the requirement of proof beyond 
a reasonable doubt. (J.R. v.I, p.7, para.288). 

 
 
58. It is submitted, therefore, that the specific finding that it was “at least as likely” that the 

Appellant acted with “entirely innocent intentions” is utterly incompatible with a state of 

knowledge, whether actual or deemed.  

 

59. Given the trial judge’s findings, and in particular his findings that: (i) it would be mere 

speculation to conclude that the Appellant knew of Mr. Laboucan’s intentions; and (ii) the 

Appellant could very well have been acting with innocent intentions, it is respectfully submitted 

that the application of wilful blindness would have made no difference to the result in this case. 

 

B. SECOND GROUND OF APPEAL: DID THE COURT OF APPEAL ERR IN 
HOLDING THAT WILFUL BLINDNESS MAY CONSTITUTE THE MENS REA 
FOR AIDING OR ABETTING KIDNAPPING AND IF NOT, DID IT 
NONETHELESS ERR IN DIRECTING A NEW TRIAL ON THE COUNT OF 
KIDNAPPING? 

 

60. With respect to this issue, once again the Appellant takes the position that the substantive 

offence of kidnapping should be interpreted such that the mens rea for this offence is limited to 

intent and does not extend to recklessness or wilful blindness. The plain language of s.279 states 

that kidnapping requires an “intent” to do one of the things mentioned in paragraphs (a), (b) or 

(c) against the will of the victim – i.e., confining, transporting out of Canada, or holding for 

ransom.53 Counsel for the Appellant was unable to find any authorities indicating that the mens 

rea for kidnapping can be extended to recklessness or wilful blindness. 
 

61. Further, it is submitted that the application of s.21(1)(b) of the Criminal Code to this 

offence in order to convict a party does not change the mens rea standard.  It is submitted that 

 
53 See also Mewett and Manning, Criminal Law 2nd ed. (Toronto: Butterworths, 1985) at 579 (Tab 8).  
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Parliament would intend that both the party and the principal would be subject to the same mens 

rea requirement and the plain wording of these sections signifies that this should simply be the 

intent to kidnap. 
 

62. Once again, it is submitted that the ultimate mens rea issue with respect to whether the 

Appellant was a party to kidnapping is whether he assisted Mr. Laboucan and in so doing 

intended himself that Ms. Courtepatte be kidnapped. 
 

63. Finally, the Appellant submits that the trial judge paid careful attention to this issue and 

ultimately determined that the Appellant did not intend to kidnap Ms. Courtepatte.  Even if 

wilful blindness was a consideration concerning the kidnapping charge, considering the findings 

of fact made by the trial judge, it is difficult to see how a conclusion could be reached that a 

different verdict could have resulted. 
 

64. As to whether the Appellant was a principal offender in the offence of kidnapping, the 

trial judge found the following: 
 

 Ms. KB and Mr. MW testified that only Ms. SB and Mr. Laboucan 
picked up Ms. Courtepatte and Ms. KB. Their evidence is 
supported somewhat by the security video.  Ms. DT’s evidence is 
only as to who let the car.  As she stayed in it, she cannot speak as 
to what occurred in the mall. Mr. Laboucan’s evidence is not 
believable for reasons previously stated.  Only Ms. SB’s evidence 
remains to conflict with Mr. Briscoe’s.  Mr. Briscoe’s evidence is 
that he remained in the car.  Again, at the very least, it leaves me 
with a reasonable doubt as to whether he directly participated in 
the luring of Ms. Courtepatte into the car. (J.R. v.I, pp.67-68, 
para.256). 

 

65. With respect to liability as an aider or abettor, the trial judge found the following: 
 

 Mr. Briscoe’s statement indicates that he was aware that the 
announced purpose of the trip from the mall was to go to a party.  
The statement does not however establish that Mr. Briscoe was 
aware of the fictional party of which Mr. Laboucan had told Ms. 
Courtepatte and Ms. KB in order to lure them into the car.  Rather, 
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so far as his statement indicates, he was under the impression that 
the group wanted to create their own party, either at his motel or 
somewhere else, not that they wanted to go to a large bush party 
which had been organized by others.  The evidence does not 
support the conclusion that he knew that Ms. Courtepatte and Ms. 
KB had been lured by fraud into his car.  It has not been proved, 
therefore, that he knew that Mr. Laboucan was in the course of 
kidnapping Ms. Courtepatte when he assisted him to kidnap her by 
moving her from the mall to the gold course.” (J.R. v.I, pp.72-72, 
para.283). 

 

 

C. THIRD GROUND OF APPEAL: DID THE COURT OF APPEAL ERR IN 
DIRECTING A NEW TRIAL ON THE COUNT OF AGGRAVATED SEXUAL 
ASSAULT? 

 

66. It is conceded that wilful blindness is one of the alternative forms of mens rea for 

aggravated sexual assault. 54  However, considering the factual findings made by the trial judge, 

it is submitted that if he had considered wilful blindness, it would not have resulted in a different 

verdict concerning this charge.  After all, the trial judge concluded the following: 
 

 Neither does the evidence support the conclusion that he knew that 
Mr. Laboucan intended to sexually assault Ms. Courtepatte.  His 
statement does suggest that he understood Ms. Laboucan 
anticipated to be sexually intimate with Ms. Courtepatte but there 
is nothing to indicate that he understood that Mr. Laboucan 
intended to sexual assault Ms. Courtepatte.  The evidence does not 
establish that he did the things which assisted Mr. Laboucan with 
the intention of assisting him to commit sexual assault. (J.R. v.I, 
p.73, para.285). 

 

67. Notable in this passage is the fact that the trial judge concluded that there was “nothing to 

indicate he understood that Mr. Laboucan intended to sexual assault Ms. Courtepatte.” (J.R. v.I, 

p.73, para.285, emphasis added). 
 

68. If the trial judge felt there was “nothing to indicate” that Laboucan intended a sexual 

 
54 R. v. Sansregret, supra at 223. 
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assault then surely there would be no basis upon which the trial judge could apply the doctrine of 

wilful blindness.  This comment seems to suggest that the trial judge felt the Appellant had no 

reason to make an inquiry with respect to this issue. 
 

PART IV SUBMISSIONS CONCERNING COSTS 
 

69. There are no submissions concerning costs. 
 

PART V NATURE OF RELIEF SOUGHT 
 

 

70. IT IS RESPECTFULLY SUBMITTED that this appeal should be allowed, with the order 

for a new trial being set aside and with the result that the original not guilty verdicts on all three 

counts is reinstated.  
 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this ______ day of June, 2009. 
 

 

 

 

       _________________________________ 
       ALEXANDER D. PRINGLE, Q.C. 
       Counsel for the Appellant, 
       Michael Erin Briscoe 
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