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PART I: OVERVIEW AND STATEMENT OF FACTS 

A. OVERVIEW OF LOMBARD'S POSITION 

1. This case concerns the extent of commercial general liability ("CGL") insurance coverage 

provided to the appellant, Progressive Homes Ltd. ("Progressive"), a general contractor. The 

issue arises in relation to civil actions commenced by building owners alleging that Progressive 

constructed entirely defective buildings contrary to its contracts with those owners (the 

"Actions"). The Courts below found that coverage is unavailable to Progressive because the 

liability policies only cover Progressive's liability to pay damages "because of property damage 

caused by accident". Providing an entirely defective building structure contrary to the terms of an 

agreed contract is not an instance of "property damage caused by accident". The building is 

defective from the moment it is completed. Delivery of such a building is not "property damage", 

and is not an "accident". 

2. Progressive advocates an approach to interpreting CGL policies which would turn the 

policies into contract performance bonds. A project owner may require its general contractor to 

obtain a performance bond to cover defective contract performance. A surety insurer called upon 

to pay in the event of the general contractor's failure to comply with contract terms, may sue the 

general contractor under the bond to recover remediation costs. I This mitigates moral hazards: 

the general contractor has an incentive to complete the project pursuant to thc performance bond, 

or face the consequence of action by the surety. In contrast, a CGL insurer has no recourse 

against the insured general contractor. If the CGL policy is interpreted so as to act like a 

performance bond, the general contractor has an incentive to save money by constructing a 

shoddy building after receiving full payment from the owner, and then, when sued, turn to its 

liability insurer for indemnity. This Court should strive to avoid an interpretation that gives rise 

to such an outcome.2 

I The risk having shifted from project owner to the surety. For a brief but informative discussion of surety bonds, 
including performance bonds, see the Surety Information Office website at vYWW .sio.org/contractor/contractor I.htm!, 
article titled: "10 Things You Should Know About Surety Bonding" [Respondent's Book of Authorities ("RBA"), 
Tab 52] 
2 Celestia Inc. v. ACE INA Insurance, 229 D.L.R. (4th) 392 (On!. C.A.), para. 30 [RBA, Tab 7. p. 54]. An insurer 
under a CGL policy is not a surety for a construction contractor's defective work: Qualls v. Country Mutual 
Insurance Co, 462 N.E.2d 1288 (llI.App. 4 Dis!. 1984) at p. 1291 [RBA Tab 43, p. 522] 
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3. Following Lombard outlines the reasonable explanation for the structure of the CGL 

policy which avoids turning the policy into a performance bond. The approacb considers the 

insuring agreement: whether an underlying action alleges an accident which caused property 

damage; if so, whether an exclusion avoids coverage; and if an exclusion applies, whether 

exceptions preclude application of same. The approach ensures that the contract is read to provide 

coverage where an insured is liable for damages in relation to property damage which it has 

caused by accident; but not in relation to damages sought for economic losses arising from an 

insured's contractual breach in failing to provide the subject of a bargain. This approach accords 

with Canadian concepts of insurance contract interpretation, and it has been adopted by a number 

of U.S. courts. In construing the policy, it must be remembered that the same wording applies to 

many businesses, construction and non-construction, and many parties within the construction 

industry. It applies to more than simply general contractors. 

B. THE PARTIES 

4. Progressive contracted to construct certain buildings.3 Progressive entered into 

construction contracts with the B.C. Housing Co-Ops identified as plaintiffs in the Actions. The 

British Columbia Housing Management Commission is responsible for repair of the defective 

buildings, and has an assignment of the legal actions against Progressive.4 We refer to the 

plaintiffs in the Actions, collectively and singularly, as the "Owners". 

5. The respondent ("Lombard") issued liability policies of insurance to Progressive (the 

"Policies") from 1987 to 2006. The Policies provide that Lombard will defend Progressive 

against certain claims falling within coverage and not excluded. 5 

C. THE INSURANCE POLICIES 

6. Coverage extends to Progressive for only some types of claims. In particular, the Actions 

must allege tbat Progressive has a legal obligation to pay damages (a) because of property 

damage (b) caused by accident or occurrence. These represent preconditions to coverage. 

3 West Coast Community Homes, substantially completed on April 25, 1991; Burlington Heights, substantially 
completed on May 27,1994; Hyland Park, substantially completed on June 13, 1995; and 
Terra Nova Housing, substantially completed on October 13, 1997: Herlev Affidavit, Exhibits A and B, Record of 
the Appellant ("Record"), Vol. II, Tab 22 at p. 264 and Tab 23 at p. 266. The Statements of Claim are found in the 
Knetchel Affidavit, Exhibits F to I, Record, Vol. II, Tabs 15 to 18, pages 194 to 254. 
4 Reasons for Judgment ("RJ"), Record Vol. I, Tab 2, p. 4, para. 4. 
5 The Policies are found at Knetchel Affidavit, Exhibits A to E, Record, Vol II, Tabs 10 to 14, pages 9 to 193. 
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7. Specifically, the insuring agreements provide: 

(l) In the policy years from October 31, 1988 to October 31, 1995 (the "First 
Policy"): "[Lombard] ... agrees . .. to pay on behalf of the Insured all sums 
which the Insured shall become legally obligated to pay as damages because of 
property damage caused by accident." 6 

(2) In the Policies with effective dates October 31, 1995 to October 31, 1998, 
October 31, 1998 to October 31, 2000; and October 31, 2000 to October 31, 
2002 (the "Second through Fourth Policies"): "[Lombard] will pay those sums 
that the Insured becomes legally obligated to pay as compensatory damages 
because of. .. "property damage" to which this insurance applies . ... This 
insurance applies only to ... "property damage" which occurs during the 
policy period. The "bodily injury" or "property damage" must be caused by an 
"occurrence". The "occurrence" must take place in the "coverage territory". 
We will have the right and duty to deftnd an "action" seeking those 

d ,·7 compensatory amages ... · 

(3) In the policy years from October 31, 2002 to October 31, 2006 (the "Fifth 
Policy"): "[Lombard] will pay those sums that the Insured becomes legally 
obligated to pay as damages because of. .. "property damage" to which this 
insurance applies . ... This insurance applies only to . . . "property damage ,. 
which occurs during the policy period. The "bodily injury" or "property 
damage" must be caused by an "occurrence". The "occurrence" must take 
place in the "coverage territory". We will have the right and duty to defend an 
"action" seeking those damages . .. " 8 

8. In terms of the definition of "property damage": 

a. "Property Damage" is defined in the First Policy, thus: "'Property damage' means (1) 
physical injury to or destruction of tangible property which occurs during the policy 
period, including the loss of use thereof at any time resulting therefrom, or (2) loss of 
use of tangible property which has not been physically injured or destroyed provided 
such loss of use is caused by an accident occurring during the policy period." 9 

b. All of the other policies employ the following "Property damage" definition: 
'" Property damage' means: (a) Physical injury to tangible property, including all 
resulting loss of use of that property; or (b) loss of use of tangible property that is not 
physically injured." 10 

6 Record, Vol II, Tab 10, p. 25 
7 Record, Vol II, Tab II, p. 80; Tab 12, p. 121 
8 Record, Vol II, Tab 14, p. 178 
9 Record, Vol II, Tab 10, p. 39 
10 Record, Vol II, Tab II, p. 94; Exhibit C at Tab 12, p. 135; and Exhibit E at Tab 14 p. 193 
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9. "Accident" is defined in the First Policy as follows: "'Accident' includes continuous or 

repeated exposure to conditions which result in property damage neither expected nor intended 

from the standpoint of the insured.,,11 

10. "Occurrence" is defined in all other Policies as follows: "'Occurrence' means an accident, 

including continuous or repeated exposure to substantially the same general harmful 

conditions." 12 

II. The Policies also contain exclusions, including a contract exclusion, "your work" and "your 

product" exclusions. The courts below did not resolve arguments advanced by the parties on the 

applicability of the exclusions, as they found that there was no grant of coverage, which ended 

the matter. 13 The courts below did discuss one of the exclusions relied upon by Lombard - the 

"your work" exclusion - but did so in order to address Progressive's argument that the exception 

to this exclusion rebutted Lombard's position that the claims fell outside the scope of the insuring 

agreement. The courts did not address the applicability of this and other exclusions assuming the 

insuring agreement had been triggered. 

12. The First Policy "your work" exclusion excludes coverage after the project is complete in 

relation to "property damage to work performed by the Named Insured arising out of the work or 

any portion thereof or out of materials, parts or equipmentfurnished in connection therewith.,,14 

13. The "your work" exclusion in the Second through Fourth Policies exclude coverage in 

relation to "'Property Damage' to 'that particular part of your work' arising out ofit or any part 

of it and included in the 'Products -Completed Operations Hazard 15 

14. The "your work" exclusion in the Fifth Policy excludes coverage in relation to "property 

damage" to that particular part of 'your work' arising out of it or any part of it and included in 

the 'product-completed operations hazard". The exclusion includes an exception: "This exclusion 

does not apply if the damaged work or the work out of which the damage arises was performed 

on your behalfby a subcontractor." 

II Record Vol II, Tab I 0 at p. 48 
12 Record Vol II, Tab II, p. 93; Tab 12, p. 134; and Tab 14, p. 192. 
13 Record Vol II, Tab 10, pp. 36 to 37; Tab II, pp. 80 to 83 [reo p. 82 which contains illegible writing, see Herlev 
Affidavit, Exhibit G, Record Vol III, Tab 28, p. 5]; Tab 12, pp.121 to 123; Tab 14, pp.178-180. 
14 Record, Vol. n, Tab 10, p. 48 
15 Record, Vol. II, pp. 63 and 103 
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15. The First Policy does not define "your work". The Second through Fifth Policies define 

"your work" broadly: "a. Work or operations performed by you or on your behalf; and b. 

Materials, parts or equipment furnished in connection with such work or operations. ,,16 

D. PARTICULARS OF THE ACTIONS 

16. The Owners alleges that Progressive failed to properly perform its contractual duties in 

constructing the Projects. "and/or" breached its duties of care. The Owners essentially claim the 

buildings constructed by Progressive failed to live up to the qualities bargained for, and were 

entirely defective. 

17. Specifically, in the Burlington Heights Action the Owners allege that: 

P . d' 17 a. rogresslve entere mto a contract. 

b. Progressive "[23] ... breached its contract and/or breached the duty of care it 
owed, and was negligent in the construction of the Development ... ". The Owners 
provide the following particulars to support both the breach of contract and duty: 

(a) failing to ensure that the Development was constructed in compliance with 
all applicable building codes, bylaws, regulations other statutory requirements 
and industry standards; 

(b) failing to ensure that the Development was built in compliance with all plans 
and specifications; 

(c) failing to ensure that the Development would be constructed in a good and 
workmanlike manner; 

(d) failing to ensure that the Development would be free from construction 
defects; 

(e) failing to ensure that Development would be protected, by adequate 
waterproofing systems, against all water damage; 

(f) failing to ensure that the Development would be adequately inspected during 
and after construction; 

(g) failing to warn or adequately warn the Plaintiffs ofthe special maintenance 
and inspection requirements of the building envelope system, and specifically 
the danger of water ingress; and 

(h) failing in its duty to provide clear instructions, including precautions to be 
taken to reduce damage from water ingress. 18 

16 Record, Vol. II, pp. 94,135,193 
17 "Progressive entered into a contract with [the Owners] on or about November 8, 1993 (the "Construction 
Contract") to construct the Development (the "Work") in aecordance with the plans and specifications and in 
accordance with applicable building codes, bylaws, regulations and standards"(Record, Vol. II, Tab 15, p. 201) 
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c. The entirety of Progressive's own work was deficient, and deteriorated. In this 
regard, The Owners allege as follows: 

[29] As a result of the breaches of contract by Progressive and the negligence of 
the Defendants and others, and all of them, the Development has sustained since 
the date of construction and continues to sustain defects and ongoing damage 
including the following: 

( a) water leaking through the exterior walls; 

(b) improper and incomplete installation and construction of framing, stucco 
walls, vinyl siding, windows, sheathing paper, flashings, ventilation, 
walkway membranes, flashing membranes, eaves troughs, downspouts, 
gutters, drains, balcony decks, pedestrian walkways, railings, roofs, and 
patio doors; 

(c) insufficient venting and drainage of wall systems; 

(d) inadequate exhaust ventilation system; 

(e) water leaking through the windows; 

(1) improper use of caulking; 

(g) poorly assembled and installed windows; 

(h) deterioration of the building components resulting from water ingress 
and inflation 

All of which are collectively referred to as the "Defects" and were caused by the 
Defendants and all of which constitute further breaches of the terms of the 
agreements referenced above. l9 

d. Progressive is responsible for the cost of the remedial work. The Owners claim 
costs of relocation and alternate housing of tenants during remediation and other 
"tenant expenses",20 However, as at December 7, 2006 Gust prior to the date of the 
hearing of the Petition), remediation had not commenced?l 

18. In the West Coast Community Homes and Terra Nova Actions, the allegations are 

materially identical to those in the Burlington Heights Action. In the Hyland Park Action, the 

allegations are also materially identical, except that the Owners do not allege any failure to warn. 

19. The Owners do not allege that any of the buildings were damaged by work performed on 

Progressive's behalf by a subcontractor retained by Progressive. Progressive seeks to draw that 

inference, arguing that "[t]he pleadings are consistent with the entire work having been 

18 Record, Vol. II, Tab 15, pp. 201 to 203 
19 Record, Vol. II, Tab 15, pp. 205 to 206 
20 Record, Vol. II, Tab 15, p. 207 
21 Record, Vol. II, Tab 21, p. 264 
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completed by subcontractors, which is the reality of modem construction practice." (emphasis 

added). But the onus is on Progressive to prove that an exception to an exclusion applies22 

20. In fact, the pleadings do not allege that work performed by a subcontractor retained by 

Progressive caused damage to Progressive's work, and there is no evidence concerning the 

alleged "reality of the modem construction practice". In the Hyland Park Action, Progressive is 

the only defendant. In the Burlington Heights and West Coast Community Homes Actions, the 

Owners seek to recover from certain parties other than Progressive, but do not identify any of 

these parties as Progressive's subcontractors.23 In the Terra Nova Action, the Owners seek 

damages from a "ventilation and sheet metal sub-trade", but do not allege that this "sub-trade" 

was Progressive's subcontractor on the project, or, more importantly, do not allege that this "sub

trade" performed work on behalf of Progressive. 24 

22 Appellants Factum, para. 100. York Region Condominium Corp. No. 772 v. Lombard Canada Ltd., [2007] OJ. No. 
534 (S.CJ.) at para. 42 [RBA Tab 31, p. 394]. See also Breezewood of Wilmington Condominiums Homeowners' 
Assoc. v. Amerisure Mutual Ins. Co., 335 Fed. Appx. 268 (U.S. Court of Appeals (Fourth Circuit) July 1,2009 at p. 3 
[RBA Tab 33, p. 420]. 
23 In the Burlington Heights Action: 
a. In relation to the defendant Logan Engineering Ltd. (identified as "Ben len" in the pleadings), the Owners allege 
that this party "was retained to perform certain mechanical engineering design and consulting services in connection 
with the construction ofthe Development." The Owners do not allege that Logan Engineering Ltd. acted as 
Progressive's "subcontractor" or that it performed work on Progressive's behalf. [Record, Vol. n, Tab 15. pp. 203 to 
205]. 
b. The Owners allege that the defendant Quality Vinyl Decking (1988) Ltd., "installed the balcony membranes, deck 
membranes and related components (the "Decking") for the Development" [Record, Vol. n, Tab 15, p. 205]. The 
Owners do not allege that Quality Vinyl was Progressive's subcontractor, or that Quality Vinyl performed work on 
Progressive's behalf. 
In the Westcoast Community Homes Action: 
a. In relation to the defendant, SRC Engineering Consultants Ltd, the Owners allege this party "was retained to 
perfonn certain mechanical engineering design and consulting services in connection with the construction of the 
Development." The Owners do not allege that SRC Engineering Consultants Ltd. acted as Progressive's 
"subcontractor" or that it performed any work on Progressive's behalf. [Record, Vol. II, Tab 16, pp. 219 to 221]. 
b. In relation to the defendant, 996 I 0 B.C. Ltd., the Owners allege this party "was the waterproof membrane 
consultant and installed waterproofing and roof systems of the Development. The Owners do not allege that 99610 
B.C. Ltd. acted as Progressive's subcontractor or that it performed work on Progressive's behalf [Record, Vol. II, 
Tab 16, p. 221]. 
c. In relation to the defendant, Arie J. Smits., the Owners allege that "BC Housing retained Arie J. Smits to review 
the design and inspect construction of the Development, and to provide BC Housing with progress reports with 
regard to the Work." The Owners do not allege that 99610 B.C. Ltd. acted as Progressive's subcontractor or that it 
performed work on Progressive's behalf [Record, VoL II, Tab 16, pp. 221 to 223]. 
d. In relation to the defendant, Northwest Inspection Ltd., the Owners allege that "Northwest Inspection was hired on 
behalf of the Plaintiffs to inspect the installation of the roof at the Development ... " The Owners do not allege that 
Northwest Inspection acted as Progressive's subcontractor or that it perfmmed work on Progressive's behalf 
[Record, VoL II, Tab 16, pp. 221 to 223]. 
24 In the Terra Nova Action: 
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21. In essence, the Owners seek to receive the building that they contracted to acquire. As the 

learned Chambers judge found: "A review of the pleadings in the underlying actions clearly 

demonstrates, as Lombard contends, that the allegations were made in the context of one entire 

and indivisibly defective work.,,25 

PART II: STATEMENT OF ISSUES 

22. Do the Policies oblige Lombard to defend Progressive in the Actions? 

PART III: ARGUMENT 

A. BURDEN OF PROOF 

23. The insurer sets out the scope of the risk that it is prepared to accept. The onus rests with 

the insured to prove that a claim falls within that grant of coverage. Only if Progressive meets 

this initial onus does the burden shift to Lombard to prove that the claim fits within the 

exclusions. The onus again reverts to Progressive to establish that the claim fits within any 

exception to the exclusion. 26 Lombard's position is that Progressive has not met either onus. 

24. The burden of proof accords with the method of construction advocated by Lichty and 

Snowden: "Exclusions do not, for example, grant coverage .... Exceptions to Exclusions do not 

a. In relation to the defendant Logan Engineering Ltd. (identified as "Ben len" in the pleadings), the Owners allege 
that this party "was retained to perfonn certain mechanical engineering design and consulting services in connection 
with the construction of the Development." The Owners do not allege that Logan Engineering Ltd. acted as 
Progressive's "subcontractor" or that it performed any work on Progressive's behalf [Record, Vol. II, Tab 18, pages 
249 to 251]. 
b. In relation to the defendant Thompson Heating Ltd., the Owners allege that "[27] Thompson was the ventilation 
and sheet metal sub-trade for the Development and owed the Plaintiffs a duty to exercise all reasonable care, skill 
diligence and competence in installing the ventilation system and sheet metal in a good and workmanlike manner." 
And, "[28] Thompson breached the duty of care it owed to the Plaintiffs and was negligent by installing the 
ventilation system and sheet metal for the Development in a negligent and unworkmanlike manner." [Record, Vol. 
II, Tab 18. page 251]. 
c. The allegation that Thompson Heating Ltd. was a "subtrade" is the only allegation of the work of any subtrade in 
any of the pleadings. The pleadings do not, however, allege that Thompson Heating Ltd. was a subcontractor 
performing any work on Progressive's behalf. 
25 RJ, Record, Vol I, Tab 2, p. 41 at para 58 (note: typographical error in RJ indenting this text) 
26 York Region Condominium Corp. No. 772 v. Lombard Canada Ltd., [2007] 0.1. No. 534 (S.C.J.) at para. 42 [RBA 
Tab 31, p. 394] 
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create coverage. Rather, they operate to bring an otherwise excluded item or event back within 

coverage assuming that item or event was within the coverage grant initially. ,,27 

25. Progressive argues that an Insured with a policy including the "Broad Form Property 

Damage" form will reasonably conclude that all property damage claims are covered except 

those specifically excluded.2s However, only the First Policy includes an endorsement including a 

heading titled "Broad Form Property Damage".29 In any event, the endorsement only amends the 

wording of one relevant exclusion ( "your work" exclusion). It does not amend the insuring 

agreement (coverage grant). There is nothing about this heading that would mislead an insured to 

believe the insurer was foregoing the right to rely on the words in the coverage grant. . 

B. NO ALLEGATION THAT AN "ACCIDENT" OCCURRED 

(i) Introduction 

26. Progressive must prove that the Actions allege that property damage was caused by an 

"accident" or "occurrence" before coverage is triggered. These are limiting phrases. The Insurer 

only agrees to pay for risks that fit within these terms. 

27. Recently, in Co-operators Life Insurance Co. v. Gibbens,3o this Court elaborated upon the 

meaning of "accident", as follows: 

What then is the "ordinary meaning" of "accident"? In Canadian Indemnity Co. 
v. Walkem Machinery & Equipment Ltd, [1976]1 S.C.R. 309, at pp. 315-16, 
Pigeon J. suggested that an accident is "any unlooked for mishap or occurrence" 
(p. 316). This definition was endorsed in Martin [v. American International 
Assurance Life Co., 2003 SCC 16 at para. 20]. Martin also quoted [Mutual of 
Omaha Insurance Co. v. Stats, [1978] 2 S.C.R. 1153] which similarly held that 
"'accident' ... denot[es] an unlooked-for mishap or an untoward event which is 
not expected or designed" ... 

28. Case law establishes the following principle: where a product or building is 

constructed by an Insured in a defective manner, the end result is a defective product or 

building, not an "accident".3! 

27 M.G. Lichty and M.B. Snowden, Annotated Commercial General Liability Policy (Aurora, Ontario: Canada Law 
Books, 2010 release (looseleaf)) at 1:30.3 [RBA 51, p. 607] 
28 Appellant's Factum, para. 58 
29 Record, Vol II, Tab 10, p. 45 
30 2009 SCC 59 at para. 22 [RBA Tab 43, p. 522] 
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29. Ryan l.A., for the majority in the B.C.C.A., adopted an approach consistent with this case 

law. She stated that " ... the underlying assumption [is] that insurance is designed to provide for 

fortuitous contingent risk. Progressive has allegedly constructed buildings which allow the entry 

of water from its roofs and walls, so much so that they are not inhabitable. The expected 

consequences of poor workmanship can hardly be classified as fortuitous .... " (para. 69) 

30. The "accident" requirement means that CGL policies are only designed to protect 

insureds from the risk that a defect may materialize and cause unexpected damage to some other 

property or person. They are not designed to protect an insured from delivering defective work in 

breach of its contract. As explained in the leading American text on insurance law: 

A commercial general liability policy is not intended to provide coverage for the insured's 
contractual liability which merely causes economic losses. 

Similarly, a claim for faulty workmanship, in and of itself, is not an occurrence under a 
commercial general liability policy because a failure of workmanship does not involve the 
fortuity required to constitute an accident. Instead, what does constitute an occurrence is 
an accident caused by or resulting from faulty workmanship, including damage to any 
property other than the defective workmanship. In other words, although a commercial 
general liability policy does not provide coverage for faulty workmanship that damages 
only the resulting work product, the policy does provide coverage if the faulty 
workmanship causes bodily injury or property damage to something other than the 
insured's work product. 32 

31. Allowing coverage to extend to the insured's own defective work converts the CGL 

policy into a performance bond, and creates a significant moral hazard as discussed above. This 

concern is replete in the case law analyzing the coverage grant.33 Courts should strive to construe 

31 As one American court has explained: "The CGL policy covers faulty workmanship which causes an accident, not 
an accident offaulty workmanship": Qualls v. Country Mutual Insurance Co, 462 N.E.2d 1288 (1II.App. 4 Dist. 
1984) at 1291 [RBA Tab 43, p. 522], citing and quoting from Weedo v. Stone-E-Brick, Inc. (1979), 81 NJ. 233 at 
249. 
32 Couch on Insurance 3d at p. 129-13 to 129-14 
33 Celestia Inc. v. ACE INA Insurance, 229 D.L.R. (4th) 392 (Ont. C.A.) at para.31 [RBA Tab 7]. See also Tsubaki of 
Canada Ltd v. Standard Tube Canada. [1993] OJ. No. 1855 (Ont. Gen. Div.) at para. 6 [RBA Tab 27]; and Millers 
Capital Ins. v. Gambone. 941 A.2d 706, 2007 PA Super 403 (Superior Court of Pennsylvania. 2007) [RBA Tab 40]; 
re-argument denied, 2008 Pa. Super. LEX IS 160 (Pa. Super. Ct., Mar. 5, 2008); appeal denied, 2008 Pa. LEXIS 2345 
(Pa., Dec. 30, 2008) (at pp.2I-22, 2007 PA Super 403); Ohio Casualty Insurance Co. v. Bozzi Construction Co. 815 
F.2d 1146 (1987) (U.S.C.A.Court 7th Circuit), at p. 1148 [RBA Tab 41], quoting from Qualls v. Country Mutual 
Insurance Co, 462 N.E.2d 1288 (1II.App. 4 Dist. 1984) at 1291 [RBA Tab 43]; Travelers Indemnity Co. of America 
v. Miller Building Corp, 142 Fed.Appx. 147.2005 WL. 1690552 (C.A.4 (Va.) (at 2-3) [RBA Tab 47]; Kvaerner 
Metals Division of Kvaerner of United States, Inc. v. Commercial Union Insurance Co, 33 589 Pa. 317, 908 A.2d 888 
(S.c., Pennsylvania, 2006) at p. 13 [RBA Tab 39]. 
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the insurance contract to avoid this significant moral hazard where such reading is reasonable on 

the insurance contract at issue. 

(U) The Canadian Cases Establishing the Principle 

32. A long line of authority establishes absence of COL coverage for damages associated with 

remediation of defective products. In Celestia Inc. v. ACE INA Insurance, supra the claim arose 

as a result of a defective transformer in a photocopier, manufactured by the insured's 

subcontractor. The transformer lacked double insulation and created a risk of injury. The lack of 

insulation was addressed in some places by replacing the power cord, and in France by 

dismantling the copier and replacing parts. The insured sought to recover its remediation costs. 

The Ontario C.A. held that the COL policy did not respond, there being no "occurrence". 

33. The Court of Appeal began its analysis by noting this Court's above-referenced definition 

of "accident" in Canadian Indemnity Co. v. Walkem Machinery & Equipment Ltd34 Additionally, 

the court cited the definition of "accident" from the New Oxford Dictionary oj English, 1998 ed., 

as follows: "an unfortunate incident that happens unexpectedly and unintentionally, typically 

resulting in damage or injury." (at para.20) 

34. The Court of Appeal agreed that the "claim arose from the negligent manufacture of the 

transformer, which could not have occurred as a result of an unanticipated mishap or accident in 

manufacturing" (at para.21). The Court considered the following comment of Pigeon J. from 

Canadian Indemnity, which is relied upon by Progressive: 

However, I wish to add that, in construing the word "accident" in this policy, 
one should bear in mind that negligence is by far the most frequent source of 
exceptional liability which a businessman has to contend with. Therefore, a 
policy which would not cover liability due to negligence could not properly be 
called "comprehensive". But foreseeability is an essential element of such 
liability. If calculated risks and dangerous operations are excluded, what is left 
but some exceptional causc ofliability?35 

35. However, the Ontario Court of Appeal found that the trial judge erred in concluding that 

Canadian Indemnity applied in the context of the matter at hand: 

34 [1976] 1 S.c'R. 309 [RBA Tab 5] 
35 At pages 316 to 317 [RBA Tab 7]. This passage was characterized as obiter dicta by Ritchie J. in Canadian 
fndemnity at p. 318. 
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With respect, I disagree with the motions judge's reliance on Canadian 
Indemnity. The facts of that case are distinguishable from the case at bar and 
understandably give rise to a finding that there was coverage under the 
particular policy relevant to that case. In Canadian Indemnity, the insured was 
making a claim for recovery of damages awarded against it in a lawsuit brought 
by a plaintiff who had suffered property damage as a result of the collapse of a 
crane which the insured had negligently repaired. The issue in the case was 
whether an insured could recover under its policy for damages suffered by a 
third party as a result of its negligent repair. If the crane had not collapsed and 
the insured had simply carried out remedial repairs and claimed for the cost of 
the repairs under its insurance policy, I do not think the result would have been 
the same. (at para.22, emphasis added) 

36. This same reasoning applies in the case at bar. In the Actions, the Owners are simply 

seeking to recovcr the costs of remedial repairs to Progressive's own work product: the buildings. 

37. In Celestica, the Ontario C.A. found support for its conclusion in an array of cases: 

[23] Counsel for the respondent referred us to a number of cases which expressly 
deal with the terms "occurrence" and "accident" in circumstances similar to the 
case at bar. See Kitchener Silo Inc. v. CIGNA Insurance Co. of Canada, [1991] O.J. 
No. 280, [1991]I.L.R. para. 1-2764 at 1517 (Ont. Gen. Div.); Erie Concrete 
Products Ltd v. Canadian General Insurance (1969), 2 O.R. 372 (H. C.); Carleton 
Ironworks Ltd v. Ellis Don Construction Ltd., [1996]1.L.R. 1-3373 (Ont. Gen. 
Div.); Harbour Machine Ltd v. Guardian Insurance Co. of Canada (1985), 10 
C.e.L.1. 72 (B.e. e.A.); and Tsubaki of Canada Ltd v. Standard Tube Canada, 
[1993] O.J. No. 1855 (Ont. Gen. Div.). These cases were cited for the proposition 
that a policyholder's defective design or manufacture is not considered an accident 
under a policy of the type before the court. (at para. 23, emphasis added) 

38. The court held that any damage to the copiers was not caused by an "accident": 

The motions judge ... conclude [ d] that the notional damage to the Xerox 
copiers "could only have happened by misadventure for which the plaintiff was 
responsible to Xerox at law." With respect, I disagree with this analysis. In my 
view, this conclusion is both contrary to the decision in Tsubaki and to the 
settled line of authority represented by the cases referred to in paragraph 22. 
Also, the evidence which was before the motions judge does not support his 
conclusion. 

The court must find damage to the property of a third party. The 
acknowledgement of the respondent that the defective transformer resulted in 
notional damage to the Xerox copiers appears to concede that issue. However, 
the court must still find that such damage was caused by an accident. 

... I cannot conclude from the agreed facts [insured's alleged failure to double 
insulate L VPS boards] that the event which triggered the alleged notional 
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damage was anything other than defective manufacture, which the courts have 
held is not an occurrence or accident within the meaning of an insurance policy 
of the kind under consideration here.36 (paras. 26-28, emphasis added) 

39. In Erie Concrete Products Ltd v. Canadian General Insurance37 a sewer pipe supplied by 

the insured cracked requiring expensive repairs. The court found that alleged shortcomings in the 

insured's processes could not be described as an "accident": 

The property damage endorsement does not tum the general liability policy into 
a product liability policy. The only damage to property as such was the cracking 
of the pipe, that is, the manufactured product itself. The Durbano judgment, for 
which indemnity is sought, was based upon the equipment, material and labour 
required to rectify the situation which arose when the pipe proved 
unsatisfactory. Unquestionably the fault lay in the manufacturing process. The 
word "accident" has never acquired any technical meaning in law and when 
used in an insurance contract is to be construed and considered according to the 
common usage of people generally. (at p. 373) 

40. In Harbour Machine Ltd v Guardian Insurance Company ojCanada,38 the insured sold 

and installed two marine engines in a customer's boat. The engines did not work satisfactorily, 

and one of the boat's propellers fell off. The customer claimed the cost of the alterations to the 

boat. The court found there was no coverage. Although in the final result the decision was based 

upon certain exclusions, the court explained as follows: 

... Essentially, the cost of remedying the defect arises out of the faulty planning 
and design of the installation and the poor workmanship in carrying it out. Apart 
from the minor matter of the propeller, there was nothing which would 
constitute a mishap or occurrence, the event which must happen before there 
can be said to be either an accident or an occurrence. (at p.364) 

41. The decision in Supercrete Precast Ltd v. Kansa General Insurance CO.39 is notable for 

its reliance upon this analysis from Harbour Marine. In Supercrete, the court observed: 

That statement of Esson, 1.A. (now C.1.S.c.) is dicta as his decision was based 
on the exclusionary clauses in the policy. However, his comments that damage 
resulting from faulty planning and design and poor workmanship cannot be 
characterized as resulting from an accident would seem to have application in a 
case such as the present. (at p. 251) 

36 Note also that a subtrade's involvement in the defective manufacture in Celestia did not transfonn the outcome
the defective product - into an "accident". 
37 (1969), 2 O.R. 372 (H.C.) [RBA Tab 12] 
38 (1985), 60 B,C.L.R, 360 (CA) [RBA Tab 15] 
39 (1990), 48 c.c.L.1. 248 (B,C.S,C,) [RBA Tab 26] 
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42. In Supercrete, the insured supplied materials and performed work on the construction of 

bridges on the Coquihalla Highway. Pursuant to its contract, the insured agreed to manufacture, 

erect and post tension girders, supply tensioning materials for the bridge's pier caps, and post

tension same. Another subcontractor placed the caps. After this placement, the insured attempted 

to tension the cables. However, the cables could not be properly tensioned. The inability to 

tension was caused by failure of the anchoring, or as a result of the stretching of the cables. The 

project engineer required a different anchoring system. The general contractor removed the tops 

of the caps as well as the cables. New cables were installed and the caps were rebuilt. 

43. The court in the coverage action found that the remedial steps resulted in damage to the 

original pier caps, but that this did not qualifY as an "accident" because it could not be 

"characterized as 'unlooked for' ... " (p. 251). The court explained that "[o]nce the detect in the 

original tensioning system was detected and the necessary remedial procedure decided upon, the 

resulting damage to the pier caps was necessary and anticipated." Continuing, the court noted that 

"[e]ven if the damage to the pier caps could be said to have been caused by the failure of the 

original tensioning system such cause could not be characterized as an 'accident' ... poor 

workmanship cannot be characterized as resulting from an accident ... ". The court rejected the 

notion that "damage" caused remediation was "accidental"; "to ensure 100% protection against 

the possibility of future failure [the engineer] ordered the remedial work .... it cannot be said that 

the subsequent damaging ofthe pier caps which was done deliberately in the course of carrying 

out the engineers orders was 'accidental' .... ".40 

44. Similarly, in the case at bar, once defects were incorporated within the building as 

constructed, any required remedial steps and deterioration to the building were inevitable and 

anticipated. The expected British Columbia rain inevitably infiltrated the building, resulting in 

deterioration to the already entirely deficient building structure. 

45. In Kitchener Silo Inc. v. CIGNA Insurance Co. ojCanada,4! the defendant agreed to 

supply a turntable to be used in the plaintiffs business. A collector ring formed part of the 

turntable. The defendant contracted with the insured to supply the ring. The ring failed, causing 

40 Pp. 251 and 252 
41 [1991] OJ. No. 280 (Ont. Gen. Div.) [RBA Tab 16] 
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the turntable to cease functioning. The plaintiff extensively modified and repaired the turntable. 

The plaintiff suffered business interruption and lost sales. 

46. The court in the coverage action described the insurer's argument as follows: 

The respondent's case is that there was no accident or occurrence and that there was 
no property damage i.e. physical injury to tangible property or loss of use of 
tangible property that is not physically injured. It further says that there is no 
allegation of either kind of damage in Donsig's Statement of Claim. 

To take a hypothetical case, for example, had the item supplied by [the insured] 
exploded and thereby caused property damage or loss of use of tangible property, or 
of course bodily injury, there would have been coverage. However in a situation 
where the part supplied simply failed to function properly it is not an accident or an 
occurrence causing property damage. (pp.4-5, emphasis added) 

47. The court agreed and found that coverage did not extend, explaining: "[T]here has been 

no accident, occurrence or property damage. There has been only a defective product delivered." 

(p.6) Similarly, in this case Progressive delivered buildings which failed to function properly. 

48. In Tsubaki o/Canada Ltd. v. Standard Tube Canada,42 the plaintiff sought damages, 

claimed in tort and contract, arising out of the premature failure of steel chain links treated by the 

insured. The plaintiff alleged that the insured failed to properly perform heat treating procedures 

on the plaintiffs steel, and that it was negligent in failing to inform the plaintiff of the defective 

steel. The plaintiff sought damages for the cost of replacing the steel, the cost of recovering and 

replacing the defective steel, lost profits and loss of future business. 

49. The court found that allegations against the insured did not allege property damage caused 

by "accident". As such, it dismissed the third party claim against the insurer. In its analysis the 

court cited quoted Ohio Casualty Insurance Co. v. Bazzi Construction Co. as follows: 43 

Comprehensive general liability policies ... are intended to protect the insured 
from liability for injury or damage to the persons or property of others; they are 
not intended to pay the costs associated with repairing or replacing the insured's 
defective work and products, which are purely economic losses ... Finding 
coverage for the cost of replacing or repairing defective work would transform the 
policy into something akin to a performance bond. 

42 [1993] 0.1. No. 1855 (Ont. Gen. Div.) [RBA Tab 27] 
43 815 F. 2d 1146 U.S.C.A., 7th Cir., (1987)) at p. 1148 [RBA Tab 41], quoting from Qualls v. Country Mutual 
Insurance Co, 462 N.E.2d 1288 (IlI.App. 4 Disl. 1984) at 1291 [RBA 43]. 



16 

50. The court concluded: 

I find, firstly, that the plaintiffs claim does not fal1 within the ambit of "accident" 
as defined in the insured's policy. The plaintiffs claim is not "continuous or 
repeated exposure to unintended or unexpected conditions". It is a claim based upon 
breach of contract or negligence. Further, the facts of the case do not give rise to 
"property damage" as defined. Property damage covered by the Insurance Contract 
is to persons or the property of third parties caused by the insured or as a result of 
unintended or unexpected conditions. It is not coverage of damage sustained by the 
insured caused by their own negligence or breach. Coverage of this type of claim 
would require a specialized contract for product liability coverage. (para. 7) 

51. The principles outlined above have been applied to building construction claims as well. 

In Carleton Iron Works Ltd. v. Ellis Don Construction Ltd.,44 pieces of an exterior cladding fel1 

from a building, damaging an automobile. The cause of the accident was faulty welding of 

support brackets by the insured welding contractor. 

52. The court found that the piece of cladding that fel1 and damaged the car "[10] ... was an 

accident and the defendant insurers do not dispute their obligation to pay the resulting damages." 

However, the court found this to be the extent ofthe coverage. 

53. Similar to Progressive's submissions here, the insured argued that its faulty welds were 

not intentional, and therefore an accident. The insured further argued as fol1ows: 

[12] They state there was property damage when a piece of cladding fel1 from the 
bUilding. In addition, they argue the building was damaged because one of its parts, 
being a piece of cladding which fell, had broken off. Furthermore, the building was 
rendered unsafe and useless as a building and in this sense was damaged as a whole. 

54. The court found that Canadian law has consistently found a lack of coverage under CGL 

policies for an insured's defective work or products: 

[15] Most of the authorities cited by both parties, except for a number of American 
authorities, are in agreement that comprehensive general liability policies are 
intended to protect the insured from liability for injury or damage to persons or 
property of others. They are not intended to pay the cost associated with repairing 
or replacing the insureds defective work or products, which are purely economic 
losses ... 

[19] The defendant rel[ies] mostly on Canadian authorities who have extensively 
reviewed and interpreted the meaning of accident and property damage within 

44 [1996] OJ. No. 2427 (Ont. Ct. Gen. Div.) [RBA Tab 6] 
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insurance policies. Basically, these authorities conclude that comprehensive general 
liability policies are intended to protect the insured from liability to injury or 
damage to persons, and property of others. They are not intended to pay the cost 
associated with repairing or replacing the insured defective work and products ... 

[27] Also Courts should not interpret words such as "property damage" or 
"accident" and give them meaning which go far beyond their ordinary meaning. 
The cost associated with repairing the defective work cannot be interpreted to be 
property damage in these circumstances. 

[28] Further, when the loss suffered is the cost of remedying the defect which arises 
out of faulty workmanship, this cannot be interpreted to be an accident or an 
occurrence within the terms of the policy. 

55. In Progress Homes v. Newton Engineering,45 the building owner sued Newton in the 

underlying action in relation to certain aspects of the construction of a long-term care facility. 

Newton joined the insured, a mechanical subcontractor, for alleged negligence in fulfilling its 

contractual mandate. The court noted that at least one item in a list of construction deficiencies 

could suggest property damage, being "repair under-floor leaking ductwork - $38,000", leading 

to damage to a ventilation system. This damage was allegedly caused by improper sealing of the 

ductwork and its subsequent collapse. In finding against coverage, the court held as follows: 

[34] ... even if one were to conclude that the single reference to leaking connotes 
property damage, there is no reference in the pleadings to such leakage having been 
caused by accident. The pleadings against [the engineer, which joined the insured 
into the action], read reasonably, assert a claim based on breach of contract or 
negligent or faulty workmanship. The true nature and substance of [the plaintiffs] 
claim arises out of a contract for design and construction contract administration; it 
is in no sense a claim for property damage caused by accident. 

56. Similarly, notwithstanding claims ofleaking in the Actions, the true nature and substance 

of the Owners' allegations arise out of a contract for building construction, and are in no sense a 

claim for property damage caused by accident. 

57. In CGU v. Soprema Inc. 46 the insured manufactured and sold waterproofing membranes 

designed to line the walls of water basins used in a wastewater treatment plant project. The 

membranes were defective: they failed to adhere to the project's walls and allowed water 

infiltration. The insured was sued for making misleading statements as to the quality of the 

45 2004 NL SCTD 157 [RBA Tab 21] 
46 2007 QCCA 113 [RBA Tab 8] 
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product, faulty design, installation and inspection. The Quebec Court of Appeal noted that "[27] . 

. . the damages claimed ... seek to compensate for financial loss that is essentially contractual in 

nature ... " and held that such allegations fail to qualify as an "occurrence" under a CGL policy: 

[32] Even if we assume that the faults associated with the membrane caused 
property damage or a loss of use of property, Soprema is wrong to characterize the 
faulty installation or poor quality of the membranes as an "occurrence" within the 
meaning of the policies. 

[33] The purely economic damage arising from the faulty performance of the 
insured's product were not caused by an occurrence, but rather resulted from a 
normal if not foreseeable incident that can occur in the normal course of activity of 
any business. 

58. So too in the case at bar, the damages claimed against Progressive constitute purely 

economic damage arising from the faulty performance of Progressive's work, which was not 

caused by an occurrence, but rather resulted from a normal and foreseeable incident arising in the 

course of activity of any business. 

(iii) The Appellant's Canadian Cases do not undermine the Principle 

59. The decision in Bridgewood v. Lombar<f7 does not alter the principle developed above, as 

the insurer did not contest the existence of an occurrence or property damage in that case: "For 

the purposes of these applications, and due to these rather unique factual circumstances, Lombard 

is not contesting that the expenses incurred by the Applicants constitute 'property damage' or that 

they were caused by an 'occurrence'." (at para.20 (S.c.J.) ).48 In the alternative, the Ontario 

Court of Appeal erred in its approach to the effect of the exclusions, as discussed further below. 

47 (2005), 26 C.C.L.I. (4th) 93 (Ont.S.C.J.) afrd (2006), 266 D.L.R. (4'h) 182 (Ont. C.A.) [RBA Tabs 3 and 4] 
" The limited scope of the Bridgwood decision is clear from the subsequent Ontario decision in Russel Metals Inc. v. 
Ball Construction Inc (2007),66 C.L.R. (3d) 133 (Ont. S.C.J.) [RBA Tab 25]. In Russel Metals, the insured general 
contractor was sued by the owner for costs of correcting deficiencies in a building structure, lost productivity and 
costs to investigate the deficiencies. The Ontario Court accepted the insurer's position that "the Statement of Claim 
clearly alleges that the damage claimed by the Plaintiff is the result of BalI's and the subcontractors' sub standard 
work in constructing the Building and the crane system. No claim for damage to work outside the work Ball 
contracted with the Plaintiff to do can be inferred from the Plaintiffs pleadings .... " (at para. 47). The court stated "I 
find the Plaintiffs pleadings do not raise claims that meet the requirements of 'property damage' and 'an occurrence' 
as defined under the Policy, and hence a claim within coverage cannot be inferred."" In distinguishing Bridgwood, 
the court (at para. 18) noted the argument of the insurer (A viva), that the policy at issue in Bridgewood did not 
require the existence of an "occurrence" and "property damage" was not an issue. The reasons in Bridgewood 
misquote the insuring agreement by failing to include the word "occurrence" when setting out the insuring 
agreement; but, as noted above, the insurer did not contest the existence of an "occurrence". The two British 
Columbia cases considered by Cohen J. in the present decision are to similar effect: Swagger Construction v. ING 
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60. Similarly, the decision in York Region Condominium Corp. No. 772 v. Lombard Canada 

Ltd.,49 does not run counter to the above case law. In York Region the insured pierced the aquitard 

below a building during initial excavation (the building was completed in 1990). It repaired the 

aquitard, which repair was not part of the insured's coverage claim. To perform the repair, the 

insured retained a subcontractor to install a dewatering system. The system was faulty, and over 

time it pumped away sand and soil from under the building which caused damage to the building. 

In particular, in 1995, large voids were discovered beneath the building, which left column 

footings underpinning the garage hanging in the air without soil support, and caused damage to 

other parts of the foundation. The building was evacuated to allow repairs. 50 Primary remediation 

work involved repairing the soil substructure by pumping in a grout-like substance, as well as 

fixing non-defective foundations damaged because of soilloss.51 

61. On the coverage application, the Court of Appeal summarized the facts as follows: 

[11] Although the large voids caused damage to the original foundations, which the 
respondents had to pay to repair, the motion judge found that the construction of the 
original foundations themselves was not defective. Rather, the foundations were 
gradually damaged as a result of the voids produced by the faulty installation of the 
dewatering system, which was aimed at correcting Bradsil's first error in excavating 
beyond the aquitard soil layer. 

62. The Court of Appeal found that the aquitard, aquifer and land below the building were 

never part of insured's work, and constituted property pre-existing the insured's work and 

belonging at all times to the building owners. The insured damaged this other property when it 

attempted its ill-fated repairs by installing a pump that caused removal of the other property:52 

[17] The major consequence of Bradsil's faulty workmanship was that the 
dewatering system removed not only water but also silt and soil from under the 
constructed foundation, thereby removing the building's natural foundation and 
leaving the footings that supported the garage hanging in a void. The natural 
foundation is the land beneath the building and is part of the property of the third 
party owners of the building. (emphasis added) 

Insurance Company a/Canada Ltd.. 2005 BCSC 1269 and GCAN Insurance Co v. Concord Pacific Group, 2007 
BCSC 241 [RBA Tab 14]. 
49 2008 ONCA 272 [RBA Tab 32] 
50 See the Ont. S.C.J. decision, RBA Tab 31 at pp. 391 to 394 (paras 9 to 41). 
51 Ont. S.C.J. decision, RBA, Tab 31 at p. 394, para. 41. 
52 See also the Ont. S.C.J. decision at paa. 60: " ... The damage to the soil structure and foundation went well beyond 
Bradsi]'s defective work product and caused significant injury to the property of third parties." [RBA, Tab 31 at p. 
397). 
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63. The court also noted that the insured's faulty workmanship below the building damaged 

part of the non-defective foundation a/the building (at para. 18). Conversely, here the Owners 

allege that Progressive's own work -- the buildings -- were defective. The Owners do not allege 

damage to sound pre-existing or third party property. Further, they do not allege that some 

severable part of the work apart from the building damaged non-defective work in the building. 

(iv) American Support/or the Principle 

64. Many American cases support the above-referenced Canadian case law. In particular, 

American authority supports the following propositions (albeit the law in the United States is 

admittedly not uniform). 

a. Faulty planning, design and workmanship does not qualifY as an "accident".53 

b. Where the insured's defective building or product deteriorates further as a result of 
rainfall, this is not an "occurrence", but a natural and ordinary consequence of defective 
workmanship. 54 

c. Policies containing a subcontractor exception to the "your work" exclusion do not 
expand the coverage scope. The exception to the exclusion cannot expand or restore 
coverage that does not exist under the insuring agreement. The subcontractor exception 
to the "your work" exclusion still has its place: it is not redundant. 55 

65. In George A. Fuller Co. v. United States Fidelity,56 the court considered a policy with an 

insuring agreement like those in the instant case, and a "your work" exclusion precluding 

coverage for "that particular part of any property that must be restored, repaired or replaced 

because 'your work' was incorrectly performed on it".57 A building owner sued the insured 

general contractor, alleging that failure to properly supervise the installation of the building's 

flooring, curtain wall, and storefront glazing, and to provide for the installation of a code-

53 George A. Fuller Co. v. United States Fidelity, 200 A.D.2d 255, (NY, S.C., App. Div., 1994) [RBA Tab 35]; 
Travelers Indemnity Co. of America v. Miller Building Corp .• 142 F. App'x 147 (4th Cir. Court of Appeals, 2005) 
[RBA Tab 45]; Kvaerner Metals Division of Kvaerner afUnited States. Inc. v. Commercial Union Insurance Co., 
589 Pa. 317, 908 A.2d 888 (Supreme Court of Pennsylvania, 2006) [RBA Tab 39]; Millers Capital Ins. v. Gambone, 
941 A.2d 706, 2007 PA Super 403 (Superior Court of Pennsylvania, 2007) [RBA Tab 40]; re-argument denied, 2008 
Pa. Super. LEXIS 160 (Pa. Super. Ct., Mar. 5, 2008); appeal denied, 2008 Pa. LEXIS 2345 (Pa., Dec. 30, 2008); 
Stoneridge Dev. Co. v. Essex Ins. Co., 382 Ill. App. 3d 731, 888 N.E.2d 633, 321 Ill. Dec. 114 (Appellate Court of 
Illinois, Second Circuit, May 6, 2008) [RBA Tab 44]; appeal denied, 2008 Ill. LEXIS 1221 (m., Sept. 24, 2008). 
54 Millers Capital, supra at p. 9, paras. 25 to 27 [RBA Tab 40]. 
55 Millers Capital, supra at pp. 10 to 12, paras. 33 to 41 [RBA Tab 40]; Stoneridge, supra at p. 25 [RBA Tab 44]. 
56 200 A.D.2d 255, (NY, S.C., App. Div., 1994) [RBA Tab 35] 
57 At p. 2. This wording is materially similar to the "work" exclusions in the Second through Fourth Policies. 
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compliant water metering system. The owner alleged that as a result, flooring buckled and 

cracked, the defective curtain wall and window installation caused widespread water infiltration 

into the building, and the building's water metering plans had to be revised. The lower court 

found that the allegations triggered the insurer's duty to defend. In granting the appeal, and 

finding that coverage did not extend, the Supreme Court of New York determined that the 

underlying complaint did not allege an "occurrence". In particular, the court explained as follows: 

Whether examined in its totality or by a review of each cause of action, the 
[underlying] complaint does not allege an "occurrence" resulting in "property 
damage" as contemplated by the comprehensive general liability policy at issue. As 
is manifestly clear from a reading of the complaint, the asserted claims arise out of 
a contract dispute between the insured, a general contractor, and Epurio, the 
property owner, in which it is alleged that [the insured], either as construction 
manager or general contractor, improperly supervised the installation of the 
flooring, curtain wall and windows and metering system. USF&G's policy, 
however, does not insure against faulty workmanship in the work product itself but 
rather faulty workmanship in the work product which creates a legal liability by 
causing bodily injury or property damage to something other than the work product. 
The policy was never intended to provide contractual indcmnification for economic 
loss to a contracting party because the work product contracted for is defectively 
produced. (pages 3-4) 

66. The court further observed that "[t]o interpret the policy as did the lAS Court would 

transform USF&G into a surety for the performance of [the insured's] work. USF&G's liability 

policy was never intended to insure [the insured's] work product or Fuller's compliance, as a 

general contractor or construction manager, with its contractual obligations." (at pA) 

67. In Travelers Indemnity Co. of America v. Miller Building Corp., 58 a subcontractor 

selected and used defective fill. The insurance policy was materially identical to Fifth Policy, 

including, in particular, the subcontractor exception. In finding against coverage, the Fourth 

Circuit Court of Appeals began by reviewing prior precedent as follows (footnotes omitted): 

... Although the Supreme Court of Virginia does not appear to have considered 
whether a contractor's deficient performance can constitute an "occurrence," the 
U.S. District Court for the Western District of Virginia recently predicted how the 
Virginia Supreme Court would decide the issue. See Hotel Roanoke Conference 
Ctr. Comm'n v. Cincinnati Ins. Co., 303 F. Supp. 2d. 784, 786 (W.D. Va. 2004). It 
followed American Fire & Casualty Insurance Co. v. Doverspike, 36 Va. Cir. 263, 
1995 WL 1055839 (1995), in deciding that poor performance on a renovation 

58 142 Fed.Appx. 147,2005 WL. 1690552 (C.AA (Va.) [RBA Tab 47] 
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contract could not be considered an accident or occurrence, and concluded that "the 
insurance policy issued to the [contractors] is a general liability policy covering 
accidents causing bodily injury or property damage. It is not a performance bond. It 
does not cover poor workmanship." Hotel Roanoke, 303 F. Supp. 2d. at 786-87 
(quoting American Fire & Cas. Ins. Co., 36 Va. Cir. at 264, 1995 WL 1055839). 
The Hotel Roanoke court additionally noted that "a wealth of case law from other 
states [also] supports the conclusion that damages resulting from the insured's 
defective performance of a contract and limited to the insured's work or product is 
not covered by a commercial general liability policy because it is 'expected' from 
the standpoint ofthe insured." Hotel Roanoke, 303 F. Supp. 2d at 787. The damage 
to the [customer's] store allegedly was a result of [the insured's] subcontractor's 
defective performance. As a result, such damage is not considered to be 
"unexpected," or caused by an "occurrence." (pp.2-3) 

68. The Court of Appeals rejected the notion that the subcontractor exception to the "your 

work" exclusion required a different result. In this regard, the court found that an exclusion 

clause limits coverage, it does not provide coverage. The court observed that an exception to an 

exclusion cannot "restore" coverage that never existed under the insuring agreement. (at p.3). 

69. In Kvaerner Metals Division ofKvaerner of United States, Inc. v. Commercial Union 

Insurance Co.,59 the insured built and warranted a defective coke battery. Damage complained of 

included subsidence of lintel blocks, the outer blocks of ovens being broken or shattered, spalling 

of oven walls (i.e., flakes breaking away), and water penetration (page 5). As here, the insured 

argued that the policies included "Completed Operations Coverage," which necessarily meant 

that the insurer would provide coverage for damages to the insured's completed work product 

where the damages were the result of improper work performed by its subcontractor (at page 7). 

In finding that coverage did not extend, the Supreme Court of Pennsylvania began by discussing 

the meaning of "accident": 

Webster's II New College Dictionary 6 (2001) defines "accident" as "[a]n 
unexpected and undesirable event," or "something that occurs unexpectedly or 
unintentionally." The key term in the ordinary definition of "accident" is 
"unexpected." This implies a degree offortuity that is not present in a claim for 
faulty workmanship ... 

In McAllister v. Peerless Ins. Co., 124 N.H. 676, 474 A.2d 1033 (N.H. 1984), the 
New Hampshire Supreme Court held that claims for poor workmanship were not 
covered by the insured landscaper's COL policy. It stated, "[t]hefortuity implied by 
reference to accident or exposure is not what is commonly meant by a failure of 

59 589 Pa. 317, 908 A.2d 888 (S.C., Pennsylvania, 2006) [RBA Tab 39] 
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workmanship." McAllister, 474 A.2d at 1036. emphasis added. Thus, the Court 
found that because the only damage alleged was caused by faulty workmanship to 
the work product itself, there was not an "accident" as required to trigger coverage. 
(at pp. 11-12, emphasis addedtO 

70. By way of footnote the court observed that "the majority of Courts have held that 

coverage under a COL policy is not triggered by poor workmanship which causes injury to the 

work product itself. .. " (at pp 12-13). The court acknowledged that "a minority of jurisdictions 

have held that faulty or negligent workmanship constitutes an accident so long as the insured did 

not intend for the damage to occur ... ". But the court rejected the minority position as follows: 

We believe that [the minority view represents] an overly broad interpretation of 
accident, as the situation is rare indeed in which a contractor intends that the work 
product suffer injury. Because we believe that COL policies are not the proper means 
to protect against such risks, we concur with the majority of Courts and decline to 
apply coverage in such cases. 

71. The court refused coverage because the claims lacked the requisite element of fortuity 

necessary to qualify as an "accident": 

To hold otherwise would be to convert a policy for insurance into a performance 
bond. We are unwilling to do so, especially since such protections are already 
readily available for the protection of contractors. (at 13) 

72. In Millers Capital v. Gambone,61 the court considered a policy materially identical to the 

Fifth Policy, including an identical "your work" exclusion and subcontractor exception. The 

insured general contractor was sued by homeowners who alleged that the insured or its 

subcontractors built homes with defective stucco exteriors, windows, and other seals. The court 

rejected the insured's argument that resulting rainwater damage constituted an "occurrence,,62 

... [The insured] contends the nature of the damage at issue in this case varies from 
the nature of the damage at issue to the coke oven battery in K vaerner. [The 
insured] concedes K vaerner stands for the broad principle that an insurance claim 
under an occurrence based COL policy that defines the term "occurrence" as an 
accident cannot be premised on a claim of faulty workmanship. [The insured] 
argues [certain of the underlying] actions do not merely involve claims for faulty 
workmanship that led to the failure of the stucco exteriors but also involve claims 
for ancillary and accidental damage caused by the resulting water leaks to non-

60 See Stoneridge Del'. Co. supra at pages 21-22 to similar effect. [RBA Tab 44] 
61 941 A.2d 706. 2007 PA Super 403 (Superior Court of Pennsylvania, 2007); re-argument denied, 2008 Pa. Super. 
LEXIS 160 (Pa. Super. Ct., Mar. 5, 2008); appeal denied, 2008 Pa. LEXIS 2345 (Pa., Dec. 30, 2008) (at pp.21-22, 
2007 PA Super 403) [RBA Tab 40] 
62 2007 PA Super 403 at p. 8 [RBA Tab 40] 
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defective work inside the home interiors .... [The insured] argues the resulting 
water damage constitutes an "occurrence" even though the damage to the faulty 
stucco exteriors does not. ... We do not see any merit in the distinction [the 
Insured] attempts to create. 

73. The court held that further deterioration caused by rainfall was a natural and foreseeable 

outcome of the faulty construction, and therefore not an "accident" or "occurrence,,:63 

Furthermore, the weight of common sense collapses the distinction [the insured] 
attempts to create. The Kvaerner Court held the terms "occurrence" and "accident" 
in the CGL policy at issue contemplated a degree offortuity that does not 
accompany faulty workmanship .... In reaching this holding, the Court suggested 
that natural and foreseeable acts, such as rainfall, which tend to exacerbate the 
damage, effect, or consequences caused ab initio by faulty workmanship also 
cannot be considered sufficiently fortuitous to constitute an "occurrence" or 
"accident" for the purposes of an occurrence based CGL policy. This suggestion is 
consistent with this Commonwealth's longstanding notion oflegal and proximate 
causation in tort law .... 

74. This outcome is rational. A product such as a building is constructed pursuant to contract 

to withstand normal environmental conditions (rainfall, gravity, etc.). It is no "accident" when a 

detective building cannot withstand these natural and foreseeable conditions, and deteriorates. 

75. As in the case at bar, the insured in Millers Capital sought to rely upon the exception in 

the "your work" exclusion to argue that "occurrence" must include a subcontractor's deficiencies 

causing the water damage to the building, and that to hold otherwise would render the 

subcontractor exception "mere surplusage". The court rejected this argument, explaining that the 

subcontractor exception did have its place; and that the insured's interpretation would actually 

cause the word "occurrence" to lose meaning and become "mere surplusage" (at p. 10-11): 

The fatal flaw in [the insured's] argument is that if we were to accept its 
interpretation of the CGL and PL policies in toto we would be forced to render the 
definition of "occurrence" mere surplusage in every instance where a plaintiff sues 
a contractor for faulty work performed by a subcontractor on the contractor's behalf. 
... Inasmuch as both the [underlying] claims are premised on allegations of faulty 
workmanship, [the insured] argues that the exception to the "your work" exclusion 
allows coverage to lie for claims based on faulty workmanship by a subcontractor. 
Yet, claims predicated on faulty workmanship cannot be considered "occurrences" 
for purposes of an occurrence based CGL policy as a matter of plain language and 
judicial construction ..... [The insured] does not offer us any manner in which to 
rectify this seemingly insurmountable contradiction. 

63 2007 PA Super 403 at p. 9 [REA Tab 40] 
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Conversely, the trial court's disposition of these cases allows for the term 
"occurrence" to be read in pari materia with the exception to the "your work" 
exclusion in situations where a plaintiff sues a contractor for faulty work performed 
by a subcontractor. For example, a scenario could arise where a subcontractor 
confuses job orders and works on a part of a project on which it was not contracted 
to work; such a scenario would, in all likelihood, be considered an "occurrence" 
which would not be defined as faulty workmanship and would fit within the 
exception to the "your work" exclusion. We can also conjure up additional 
examples. A subcontractor could use materials on a job not contemplated by the 
contractual arrangement between the contractor and subcontractor. An error such as 
this could also be considered an "occurrence" and could fit within the exception to 
the "your work" exclusion ... 

76. In Stoneridge Dev. Co. supra, the Appellate Court of Illinois found that the insured 

general contractor was not entitled to coverage in relation to the underlying construction 

complaint in the context of a CGL policy materially identical to the Fifth Policy. The court 

concluded that "the natural and ordinary consequences of faulty workmanship do not constitute 

an "occurrence" or "accident." The court explained as follows: 64 

In Viking [Construction Management, Inc. v. Liberty Mutual Insurance Co., 358 Ill. 
App. 3d 34 (2005)], the court recognized that the question of whether faulty 
construction is covered under CGL policies is "in great dispute" across 
jurisdictions. Viking, 358 Ill. App. 3d at 42. The court stated that Illinois follows the 
"majority rule" that defective construction claims do not fall within the coverage of 
CGL policies. Viking, 358 Ill. App. 3d at 42-44. Our analysis leads us to agree with 
this conclusion in situations where the damages were the natural and ordinary 
consequences of improper construction methods. As our supreme court has stated: 

"[Clomprehensive general liability policies ... are intended to protect the 
insured from liability for injury or damage to the persons or property of 
others; they are not intended to pay the costs associated with repairing or 
replacing the insured's defective work and products, which are purely 
economic losses. [Citations.] Finding coverage for the cost ofreplacing or 
repairing defective work would transform the policy into something akin to 
a performance bond. '" ... 

The Wil-Freds court elaborated on this principle by explaining that, if insurance 
proceeds could be used for damages from defective workmanship, a contractor 
could be initially paid by the customer for its work and then by the insurance 
company to repair or replace the work. Wil-Freds, 277 Ill. App. 3d at 709. Treating 
a CGL policy like a performance bond would be unjust to the CGL insurer, which, 
in contrast to the surety on a performance bond, cannot bring suit against the 
contractor for the defective construction. Wil-Freds, 277 Ill. App. 3d at 709. Still, 
construction defects that damage something other than the project itself will 

64 Pages 21 to 22 [RBA Tab 44] 
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constitute an "occurrence." See Pekin Insurance Co. v. Richard Marker Associates, 
Inc., 289 Ill. App. 3d 819,823,682 N.E.2d 362, 224 Ill. Dec. 801 (1997) (where 
faulty workmanship caused water damage to homeowners' furniture, clothing, and 
antiques, there was an "occurrence" under the contractor's CGL policy); Wil-Freds, 
277 Ill. App. 3d at 705 (if water had damaged cars in the parking garage, or a 
pedestrian had been hit by falling concrete, there would have been an 
,>' ") occurrence ... 

77. The Appellate Court also discussed the insured's argument regarding the impact of the 

subcontractor exception to the "your work" exclusion, concluding that the exception had its 

place, and did not create coverage that did not otherwise exist under the insuring agreement: 

Appellees maintain that National Underwriter Company, Fire Casualty & Surety 
Bulletins, show that the insurance industry interprets Essex's subcontractor 
exception to the "damage to your work exclusion" to provide coverage for damage 
resulting from the work of subcontractors. However, such bulletins are not legal 
authority binding on this court, nor are the bulletins tailored to Illinois law. 

Appellees also argue that the cases cited in our analysis are distinguishable because 
they involve insureds who performed the defective work at issue and attempted to 
use their CGL policies to correct their own poor workmanship. However, the Wil
Freds court stated that the improper construction techniques of the contractor and 
its subcontractors did not constitute an "occurrence." Wil-Freds, 277 Ill. App. 3d at 
704. In Viking, the court similarly stated that a subcontractor's defective 
workmanship that requires removing and repairing work is not an "occurrence" 
(Viking, 358 Ill. App. 3d at 42), and it concluded that damages from the collapse of 
part of a masonry wall defectively installed by the subcontractor was not an 
"occurrence" (Viking, 358 Ill. App. 3d at 54). See also American Fire & Casualty 
Co. v. Broeren Russo Construction, Inc., 54 F. Supp. 2d 842, 849 (CD. Ill. 1999) 
(damage was not an "occurrence" even if subcontractor's defective work damaged 
the building, because the damage was still the foreseeable result of the negligent 
and unworkmanlike conduct). Notably, Viking involved the same standard policy 
form as this case, CG 00 01 10 93. Viking, 358 Ill. App. 3d at 51 n.7. 

To be fair, the aforementioned cases did not specifically discuss the subcontractor 
provision relied on by appellees, and we recognize that there is case law in other 
jurisdictions that supports appellees' position .... However, such a position does not 
take into account the principle that an exception to an exclusion does not create 
coverage or provide an additional basis for coverage .... but, rather, "merely 
preserves coverage already granted in the insuring provision" (Brochu, 105 Ill. 2d at 
498). Thus, some cases have held that, where the damage does not fall within the 
policy's coverage, there is no need to consider the applicability of any exclusions .. 
. . At the same time, we are cognizant that the policy must be construed as a whole. 
Outboard Marine Corp., 154 Ill. 2d at 108 
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In any event, the subcontractor exception cannot negate the lack of an "occurrence" 
here, as the damage arose from the natural and ordinary consequence of defective 
workmanship rather than from an "accident. ,,65 Therefore, the subcontractor 
exception does not alter our conclusion that appellees have failed to meet their 
burden of showing that Stoneridge's liability falls within the policy's terms, because 
they have failed to show that the damage to the Walskis' home was "property 
damage" caused by an "occurrence." (at. p. 24).66 

78. While there are certain American cases adopting a different approach, the reasoning in the 

cases above (1) reflect the majority position (as the courts noted themselves), and (2) is consistent 

and supportive of the Canadian principles outlined above. The decisions in these cases are also 

faithful to, and informed by, the objective of not permitting an insured to convert a CGL policy 

into a performance bond, as this is not what the parties bargained for. 

C NO ALLEGATION OF "PROPERTY DAMAGE" 

79. The Actions do not seek recovery "because of property damage,,67, but instead seek 

recovery for economic loss (remediation costs). Again, it is up to Progressive to establish that the 

claims fit within this second limiting term in the coverage grant. 

80. Progressive seeks to argue that parts of the building caused "property damage" to other 

parts of the building. This argument must fail, both on the pleadings, and the law. 

81. The pleadings allege that Progressive delivered entirely defective products. The 

construction was allegedly defective from "stem to stem", from the walls to the roof, windows, 

decks, walkways, railings, gutters, drains, and doors. Hence, the damages claimed are confined to 

pure economic loss I contractual damages: costs ofremedial work; diminution in value, etc., not 

damages because of property damage. These costs were incurred because the buildings were of 

less value than bargained for, and must be restored to the condition bargained for. 

82. Even Progressive acknowledges that the claims relate to "building components" or 

"defects elsewhere in the building", and not damage to any other property.68 

65 By way of footnote, the Court noted that "Such an interpretation does not necessarily render the subcontractor 
exception mere surplusage, as it could arguably still be applicable in certain situations, such as if the building were 
damaged because a subcontractor had confused job orders and worked on the wrong portion of the project." 
66 See also Westfield Ins. Co. v. Sheehan Constr. Co., Inc, 580 F.Supp.2d 701 (U.S.Dist.Ct., S.D. Indiana, 2008) at p. 
14 [RBA Tab 48] 
67 It is important to note that there is a difference between alleging "damage" in the tort action (which can be of any 
type, including claims for pure economic loss), and "property damage" required by a policy of insurance, which 
distinction Progressive disregards in its interpretation of the Court of Appeal's reasons at paragraph 71 of its Factum. 
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83. The rot and infestation allegation in the Allegations is simply made to facilitate recovery 

of the pure economic losses under tort law, by allowing an argument that this rot poses a 

danger. 69 Any rot and infestation alleged is to the building itself, not to any third party property. 

As such, this allegation does not change the outcome under insurance law. 

84. Moving to the law, the learned authors of Couch on Insurance 1m!' succinctly set out the 

principles that preclude recovery in the case at bar (at p. 129-17): 

Pure economic losses such as loss of business, loss of goodwill, lost profits, loss of 
investments, and diminution in value are intangible and do not constitute property damage 
under a commercial general liability policy. Thc mere failure of a defective product to 
perform as intended also does not give rise to property damage. Likewise, the costs 
incurred to repair a defective product or defective work do not constitute property damage 
under a commercial general liability policy. 

85. In Axa Pacific Insurance v. Guildford Marquis Towers/o Bauman J. (as he then was) 

noted that the policies in that case covered pure economic loss, but only because the policies' 

definition of "property damage" did not limit such damage to "physical injury to tangible 

property." Instead, the policies simply defined "property damage" as "injury to or destruction" of 

property. Bauman J. found that this broader wording could include "infringement of intangible 

property or incorporeal right.,,71 In contrast, the Policies in the instant case expressly limit 

property damage as "physical injury to tangible property". 

86. In terms of Progressive'S argument that one part ofa building can damage another, 

Canadian law precludes unnatural subdivision of a building in order to artificially find that one 

defective part is the cause of "property damage" to other parts. Property cannot be the cause of 

injury to itself. A building is an integrated whole. 72 

68 Appellant's Factum, paras. 5-6, 76 
69 See "Damages" heading in the Underlying Actions, Burlington Heights at Record, Vol II at 207; West Coast 
Community Homes at Record at 226-227; Hyland Village Park at Record at 238; and Terra Nova at Record at 253. 
Note also Winnipeg Condominium v. Bird Construction, [1995] I S.c. R. 85 at 102 to 103 (paras. 21 to 22) 
confirming that rectifying a dangerous defect constitutes an exception against recovery, and is a loss recoverable in 
tort as an economic loss [RBA 29]. 
70 (2000), 74 B.C.L.R. (3d) 194 at paras. 32 and 36 [RBA Tab I]; Swagger, supra at paras. 44 to 46. 
71 Set out at para. 35. 
72 See Winnipeg Condominium v. Bird Construction, [1995] I S.C.R. 85 at pp. 98 - 100 (paras. 13 - 15) [RBA Tab 
29] 



29 

87. Defects do not constitute "property damage" within the meaning ascribed in the Policies. 

The buildings were defective from the moment they were built. A building does not cause 

"property damage" to itself when the defect begins to manifest within itself. If the defect 

manifests itself so as to cause damage to other property (or persons), then there may be an 

occurrence and property damage. 73 However, there is no such allegation in the Actions. 

88. Property must be sound before it can be "damaged". According to the underlying 

pleadings, the buildings were never sound. In East River Steamship Corp v Transamerica 

Delaval Inc/4 the court stated: 

... since by definition no person or other property is damaged, the resulting loss is 
purely economic. Even when harm to the product itself occurs through an abrupt, 
accident-like event, the resulting loss due to repair costs, decreased value, and lost 
profits is essentially the failure of the purchaser to receive the benefit of its bargain 
- traditionally the core concern of contract law. 

89. Courts only allow a subdivision and recovery where a clear natural division may be made 

between the part causing the damage and the rest of the building. The classic example is a boiler 

which explodes and damages the rest of the building. The boiler is naturally severable from the 

building, and in such cases the boiler installer may be faced with a claim seeking recovery for 

damages because of property damage. In this regard, in Winnipeg Condominium v. Bird 

Construction,75 supra, this Court adopted the following passage from Lord Bridge's speech in 

Murphy v. Brentwood District Council: 76 

The reality is that the structural elements in any building form a single indivisible 
unit of which the different parts are essentially interdependent. To the extent that 
there is any defect in one part of the structure it must to a greater or lesser degree 
necessarily affect all other parts ofthe structure. Therefore any defect in the 
structure is a defect in the quality of the whole and it is quite artificial, in order to 
impose a legal liability which the law would not otherwise impose, to treat a defect 
in an integral structure, so far as it weakens the structure, as a dangerous defect 
liable to cause damage to 'other property'. (emphasis added). 

A critical distinction must be drawn here between some part of a complex structure 
which is said to be a 'danger' only because it does not perform its proper function in 
sustaining the other parts and some distinct item incorporated in the structure which 

73 see Winnipeg Condominium at p. 116 (para. 36) [RBA Tab 29] 
74 (1986) 90 L Ed 2d at p. 876, (cited and discussed by Lord Bridge in Murphy v. Brentwood District Council. [1990] 
2 All E.R. 908 (H.L.) at p. 926 to 927) [RBA Tab 49] 
75 Winnipeg Condominium v. Bird Construction. [1995] 1 S.C.R. 85 at page 99, para. 15 [RBA Tab 29] 
76 [1990] 2 All E.R. 908 (H.L.) at p. 928 [RBA Tab 49] 
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positively malfunctions so as to inflict positive damage on the structure in which it 
is incorporated. Thus. if a defective central heating boiler explodes and damages a 
house or a defective electrical installation malfunctions and sets the house on fire, I 
see no reason to doubt that the owner of the house, if he can prove that the damage 
was due to the negligence of the boiler manufacturer in the one case or the electrical 
contractor in the other, can recover damages in tort on Donoghue v. Stevenson 
principles. 

90. Winnipeg Condominium was later applied in a coverage action arising from the same 

case: Bird Construction v. Allstate.77 The Manitoba Court of Appeal found that there was no 

coverage for the remediation stating: 

The claim is obviously not one for "damages because of bodily injury." Nor is it 
one for "damages because of property damage" as those latter words are defined in 
the policy. As LaForest J. remarked in Winnipeg Condominium Corporation No. 36 
v. Bird Construction Co. Ltd, supra, at p. 98: "I observe that the losses claimed by 
the Condominium Corporation in the present case fall quite clearly under the 
category of economic loss." 

The only damage to property alleged in the claim against the policy holder is 
damage to the building itself. But this is not damage in the sense defined in the 
policy which expressly excludes coverage for damage to the work performed by or 
on behalf of the policy holder (Exclusion (k)(4». Nor can it be argued that the 
defect in part of the building caused damage to the rest of the building. This 
argument, known as the "complex structure" theory, was rejected by the Supreme 
Court of Canada in Winnipeg Condominium Corporation No. 36 v. Bird 
Construction Co. Ltd. at p. 100. 

91. In Rivtow Marine Ltd v. Washington Iron Works,78 a majority of this Court held that the 

cost of repairing latent defects in cranes designed and manufactured by the defendant constituted 

pure economic loss. The latent defects consisted of very serious structural defects that had clear 

physical manifestations, in particular, "cracks in the pintle masts" (at pp. 1193-1194). The latent 

defects created a risk of collapse, but they were repaired. Ritchie Jadopted the following passage 

from the trial judge's reasons for judgment: "The problem here is that recovery is sought not for 

physical or property loss suffered directly by the purchaser of the chattel, but for economic loss 

suffered to a third person who is user of that chattel." (at pp. 1200-1201, emphasis added). 

Damages caused by the manufacturer's failure to warn the ultimate consumer were recoverable in 

tort as economic damages, not as damages due to property damage (at pp. 1210-1215). Similarly, 

77 [1996]7 W.W.R. 609, paras. 11-12 [RBA Tab 2] 
78 [1974] S.C.R. 1189 [RBA Tab 23] 
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in the Actions, the Owners seek the cost of repairing the Projects to the condition bargained for, 

which is an economic loss. 

92. In M Hasegawa v. Pepsi,79 the court reviewed distinctions between damages because of 

property damage and pure economic loss. There, the plaintiff argued as follows: 

[17) [The defendant) bottled the water and negligently permitted mould spores to 
enter into the bottles. After delivery ofthe water to [the plaintiff], the spores 
developed into visible mould. This constitutes physical injury to [the plaintiffs) 
property. Therefore this case does not bring into play the policy considerations that 
are generally given for denying recovery for pure economic loss. 

93. The Court of Appeal rejected this argument, finding the allegations failed to support a 

claim of "property damage". Speaking for the court, Finch C.l.B.C. held as follows: 8o 

[In Winnipeg Condo) La Forest, l. did not find persuasive (para. 15) the 
Condominium Corporation's argument that the defective exterior cladding which 
collapsed should be considered as a localized defect which caused damage to the 
rest of the structure. 

I think the same analysis applies here. The product which the plaintiff purchased 
from Aqua was not simply water. It was bottled water. The water's only commercial 
value as a consumer product derived from it being placed in containers of suitable 
size for marketing. To say that the defendant's conduct in providing caps bearing 
mould spores caused damage to the water in the bottles is analogous to the 
argument that the defective condominium cladding caused damage to the rest of the 
building. The defendant's product was bottled water, not bottles with caps 
supplied .... 

In my respectful view, that is how this case should properly be viewed. It was the 
sale of a product produced by the defendant under contract with Aqua, and sold by 
Aqua to the plaintiff. The plaintiffs proper means of protection lay in its contractual 
arrangements with Aqua, or, if it had chosen to deal directly with the defendant, by 
similar contractual arrangements with it. (emphasis added) 

94. American law diverges respecting whether defective workmanship. as alleged in the 

instant case, creates "property damage". Progressive cites certain cases supporting its position, 

but many other American cases find against coverage on this ground. 81 

79 213 D.L.R. (4'h) 663 (B.C.C.A.) [RBA Tab 17] 
80 Pages 670 to 671, paras. 25 to 29 (emphasis added) 
81 Travelers Indem. Co. v. Miller Bldg. Co., 221 F.Appx 265, 2007 WL 685230 (C.AA (N.c.» at p. 4 [RBA Tab 46]; 
Production Systems Inc. v. Amerisure Insurance Co. 167 N.C.App. 601, 605 S.E.2d 663 (2004) (North Carolina 
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95. In Stoneridge Dev. Co. v. Essex Ins. CO.,s2 the court held that the term "property damage" 

in a CGL policy does not extend to damage to the building constructed by the general contractor: 

Keeping in mind the definition of "occurrence," we now examine the definition of 
"property damage." The policy defines "property damage" as, in relevant part, 
"[p]hysical injury to tangible property, including all resulting loss of use of that 
property." Tangible property suffers a physical injury if the property "is altered in 
appearance, shape, color or in other material dimension." .... However, regardless of 
how the insured describes the property damage, ... "CGL policies are not intended to 
cover breaches of contract." .... Notably, in Viking, which contained the same 
definition of "property damage" as the instant case, the court commented that the 
definition did not include breach of contract claims, because such claims are not the 
result of fortuitous events ..... The court held that, where the underlying complaint 
sought only repair and replacement of the damaged product, it sought economic 
damages that did not constitute "property damages," and therefore there was no 
coverage under the CGL policy ..... As the Tillerson court explained, ... "[ c ] overage 
under contractor general liability policies is for tort liability for damage to other 
property, not for the insured's contractual liability for economic loss." ... The 
Tillerson court ... stated that the homeowners were pursuing a claim only for a 
breach of contract to recover economic loss, that being repair or replacement of the 
defective work or the home's diminished value. Such economic loss was not 
physical injury to tangible property, because there was no allegation that the 
contractor tortiously injured their home. (at p. 22). 

96. Recently, in Breezewood of Wilmington Condominiums Homeowners' Assoc. v. 

Amerisure Mutual Ins. CO.,83 the court considered a coverage action brought by a general 

contractor allegedly liable for defective construction and design of buildings, necessitating 

"extraordinary repairs and reconstruction of major portions of the common elements". Similar to 

the pleadings here, the underlying plaintiffs investigation report concluded that "[d]ue to Code 

violations and improper workmanship, water damage has occurred to the exterior wall sheathing, 

framing, and other building components at the Breezewood Condominiums." In finding against 

coverage, the Fourth Circuit Court of Appeals held, in part, as follows: 

We do not need to decide whether Quality Built's product is the entire Condominium 
Development (including all separate buildings) under the "defective-from-the
beginning" argument advanced by Amerisure, because under North Carolina law, not 
only is the cost of repair or replacement of faulty workmanship not "property 
damage," but neither is damage to the insured's own work that is "caused by" such 

Court of Appeals) at pp. 3-6 [RBA Tab 42]; Westfield Tns. Co. v. Sheehan Constr. Co .• Inc. 580 F.Supp.2d 701 
(U.S.Dist.Ct., S.D. Indiana, 2008) at p. 12 [RBA Tab 48] 
82 382 Ill. App. 3d 73 1,888 N.E.2d 633,321 IH. Dec. 114 (Appellate Court of Illinois, Second Circuit, May 6,2008); 
appeal denied, 2008 III. LEXIS 1221 (Ill., Sept. 24, 2008) [RBA Tab 44] 
83 335 Fed. Appx. 268 (C.A.4(N.C.)) (U.S. Court of Appeals (Fourth Circuit) July 1,2009) [RBA Tab 33] 
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faulty workmanship .... Here, Breezewood CHOA's own evidence charges that Quality 
Built's faulty workmanship caused water damage to the Condominium Development, 
Quality Built's work. Thus, it cannot be "property damage" under North Carolina law. 
(at p. 8): 

D, THE FLAWS IN PROGRESSIVE'S POSITION 

(i) Putting the Cart Before the Horse 

97. Similar to the insured's failed arguments in Stoneridge and Miller Capital, supra, 

Progressive seeks to avoid the clear limiting words of the coverage grant by relying on language 

in exclusion clauses. 

98. The Chambers judge explained in the case at bar, that it is impermissible to look to 

exclusions to find coverage where none exists in the first place: "This is because, as Lombard 

argues, the operative coverage clause in the insurance contracts acts as a condition precedent to 

determine coverage. The exclusion clauses then act to take coverage away where it might 

otherwise exist" (para.61). 

99. The insuring agreement clause is read to determine the extent of coverage. Next, 

exclusions are read to determine whether that initial grant is narrowed. 84 

100. The problem with looking to exclusions (or exceptions) to create coverage is aptly 

identified by Lichty and Snowden in the context of their discussion of the contract exclusion:85 

Implicit in the reasoning of several courts which interpret the incidental contract 
exception to the contractual liability exclusion is that such exclusionary clauses are 
designed to limit the general liability already provided. These clauses do not create 
additional coverage. Nor do the exception clauses create cover not otherwise existing. 
If a policyholder's coverage could be proven by the mere existence of a contract 
sufficient to fit within the incidental contract definition, the result would be to expand 
the insurer's liability for every contract related to the insured's business. 

84 Dominion Bridge v. Toronto General Insurance, 32 D.L.R. (2d) 374 (B.C.C.A.) at paras. 6 and 7 (per DesBrisay, 
C.J.B.C., aff'd [1963] S.C.R. 362 [RBA Tabs 10 and 11]; Ramsayv. Voyageur Insurance (1998), 51 B.C.L.R. (3d) 
213 (C.A.) at para. 35 [RBA Tab 22]; CGU v. Soprema Inc., 2007 QCCA 113 at para. 39 [RBA Tab 8]; QuaIlsv. 
County Mutual Insurance Co.,462 N.E.2d 1288 (llI.App. 4 Dis!. 1984) [RBA Tab 43]; Hawkeye-Security Ins. Co. v. 
Bob Propheter. 2002 U.S. Dis!. LEXIS 18832 (U.S. Dis!. C!. Northern Dist. of lll., Eastern Dist.) at p. 8 [RBA Tab 
36]; Transportation Insurance Company v AARK Interstate Contractors, 526 F.Supp.2d 350, 2007 (U.S. Dis!. Ct. 
(NY» at p. 9 [RBA Tab 45] 
85 M.G. Liehty and M.B. Snowden, Annotated Commercial General Liability Policy (Aurora, Ontario: Canada Law 
Books. 2010 release (loose1ea!) at 14:20.5(8) (footnote omitted) [RBA Tab 51] 
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101. Avoiding an approach that looks to exceptions to ground coverage under the insuring 

agreement assists in properly viewing exclusion clauses as limitations on insurance granted by 

the insuring agreement. This allows insuring and exclusionary clauses to be read harmoniously. 

The first makes an initial grant, the other derogates therefrom. As Lichty and Snowden explain:86 

... In construing intent, the court must give consideration to the contract as a 
whole. All of the provisions of the policy are to be given effect. Clauses are not to 
be construed as repugnant unless irreconcilable with any reasonable interpretation 
which incorporates them as forming a harmonious plan for insurance of the nature 
contemplated by the parties. (emphasis added) 

102. In Bridgewood v. Lombard, supra at para. 14, the Ontario C.A. looked to exclusions to 

support coverage, ("we are asked to read a host of exclusionary provisions out of the insuring 

agreement on the ground that they are redundant and thus meaningless,,).87 With respect, 

redundancy is not the same thing as repugnancy. This has been recognized in the case law. 

103. In Harbour Machine. supra the insured advocated a similar position concerning alleged 

redundancy within the Policy. Esson l.A., for the court, rejected that argument out-of-hand: 

... To that I can only say that exclusion (9) is clear in what it says. If it is 
redundant, so be it. Avoidance of redundancy cannot by itself justify giving words a 
meaning which they simply cannot bear. [po 366] 

104. A contracting party is fully entitled to insert into a contract both a "belt" and "suspenders" 

to protect its interests. There will often be more than one exclusion clause applicable to invalidate 

coverage for a particular claim. There is nothing improper about a particular claim not being 

covered under the insuring agreement and by one or more exclusions. To require perfect mutual 

exclusivity in that regard would demand the impossible from drafters of insurance policies. 

105. Indeed, as explained in Couch on Insurance, faulty workmanship is both not covered 

under the general grant of coverage and specifically excluded from coverage under a CGL policy: 

In addition to the fact that a claim for faulty workmanship, in and of itself, is not an 
occurrence under a commercial general liability policy, commercial general liability policies 
also expressly exclude coverage for the insured's faulty workmanship.88 

86Ibid at 2:40 (p. 2-9) 
87 Court of Appeal decision at p. 188, para. 14 
88 Supra at p. 129-37 
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106. As Brown and Menezes explain. exclusion clauses can be divided into a number of 

categories. One of these categories simply" ... reinforce general insurance principles .... ,,89 

107. The Manitoba Court of Appeal in Bird Construction considered an exclusion clause (at 

para. 12) precluding coverage for damage to work performed by or on behalf of the policyholder. 

However, the court did not start its analysis with the exclusion. Rather, the court looked to the 

exclusion simply to support the primary position, taken from Winnipeg Condominium, that a 

defect in part of a building is not a cause of "property damage" to the rest of the building. 

108. More importantly, contrary to the finding in Bridgewood, the exclusion clauses here are 

perfectly able to co-exist with the insuring agreement. There is nothing redundant or meaningless 

about the "your work" exclusion. The "your work" exclusion is necessary because there will be 

cases in which part of a project causes damage to other property and the parties have not agreed 

to extend coverage for same. At minimum, the clauses are not "so totally repugnant that they 

cannot stand together". 90 

109. Looking first at the your work" exclusions which use the "particular part" language, the 

Policies do not define "work" as the building itself. Rather, the policies which define "your 

work" broadly define it as "work or operations performed by you or on your behalf"; and 

"Materials, parts or equipment furnished in connection with such work or operations." Hence, the 

definition of "your work" is broader than a single building. 

110. A single project (i.e., the "work") may consist of multiple buildings or structures. The 

court may find that certain aspects are naturally severable, thereby clearing the coverage grant. 

Part of "the work" (e.g., Building A; roadwork, paths, parking garages, light-stands, landscaping) 

may damage other parts of the same "work" (e.g. Building B). If a lightstand falls over and 

breaks a window on Building B, that is a case of property damage even if both Building Band 

the light-stand are part of the same "work". In such cases, the "your work" exclusion will be 

89 C. Brown and J. Menezes, Insurance Law in Canada (Toronto: Thomson Carswell. 2009 - Release 4 (looseleaf)) 
at 18.8(a)(ii) (page 18-68.1) [RBA Tab 50] 
90 Yip v. Davies (1999).12 C.c.L.1. (3d) 302 (RC.S.C.) at para. 30 [RBA Tab 30] 
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invoked in order to manage the situation.91 The defective work may not be covered, but the 

damage to the other particular and severable part may be. 

Ill. In the context of the Fifth Policy's use of the subtrade exception, examples of how this 

exclusion may still be engaged are discussed in Stoneridge, supra and Miller Capital, supra. For 

example, if a subtrade works on the wrong building, or uses the wrong materials, the concern 

with giving coverage for a defective product may not be engaged, and hence the coverage grant 

requirement cleared. In this context, the "your work" exclusion will be invoked in order to 

manage the situation. The exclusion will apply in such cases to avoid coverage unless the part 

damaged was work performed by a subtrade. 

112. Progressive's difficulty is that the Actions do not concern naturally severable components 

damaging other parts of Progressive's work. Rather, they seek pure economic losses suffered by 

the Owners because Progressive allegedly delivered entirely defective buildings to the Owners. 

To reiterate, as the learned Chambers judge held: "[58] ... A review of the pleadings in the 

underlying actions clearly demonstrates, as Lombard contends, that the allegations were made in 

the context of one entire and indivisibly defective work." As in all insurance cases, the pleadings 

govern, and here they are fatal to Progressive's claim. 

113. Further, it should be noted that even if this Court is inclined to look at the exclusions to 

expand the coverage grant (a) the First Policy contains neither the "particular part" nor 

"subcontractor" language on which Progressive places particular reliance and (b) only the Fifth 

Policy contains the subcontractor language on which Progressive places primary reliance. 

(ii) No Evidence of a "Commercial Purpose" that is Contrary to Lombard's Position 

114. As noted above, the various exclusions as interpreted by Lombard and a number of 

American courts all have a purpose, and indeed a genuine commercial purpose. 

9J There are many real life examples of Lord Bridge's exception, allowing division of a complex structure. In this 
regard, note McPhee v. Gwynne-Timothy, 2005 NSCA 80 (general contractor negligent when a fireplace constructed 
as part of home caught fire, causing extensive damage to home and contents); Brooks v. Hayes, 395 N.W.2d 167 
(Wise. 1986) (installation of heatilator in home causing a fire and extensive damage to home); and Hunter v. Quality 
Homes, Inc., 68 A.2d 620 (Del. Sup. Ct. 1949) (oil furnace installed in house explodes and damages home). Thus, 
the exclusion is necessary to limit coverage; and the exception has its place to alow coverage in certain cases in 
which coverage would otherwise be excluded. 
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115. Progressive did not seek to examine Lombard on its underwriting intention or policy 

history. Nor did Progressive file any evidence of a "commercial purpose", commercial reality, or 

industry practice, that is contrary to the principles espoused above. Its efforts to patch this 

evidentiary failing through bald submissions should be disregarded.92 

(iii) Merely alleging breach of a duty to warn does not change the fundamental nature of the 
Actions 

116. Progressive seeks to circumvent the conclusions reached below by arguing that "[t]he 

courts below (with the exception of the dissent of Huddart l.A. in the B. C. Court of Appeal) did 

not deal with the allegations concerning negligent misrepresentation and duty to warn .... ,,93 In 

fact, in its factum before the B.C. Court of Appeal, Progressive did not even assert that an 

allegation of "failure to warn" created the "occurrence". 94 The pleadings in the Actions do not 

allege any negligent misrepresentation, only a failure to warn regarding maintenance and 

precautions to reduce water ingress.95 The failure to warn is also pleaded as a breach of contract. 

117. The instant case is unlike Westridge Construction Ltd v. Zurich Insurance Co. 96 where 

the insured allegedly engaged in an entirely independent pre-contractual tort, in particular, pre

contractual misrepresentations concerning the suitability of a particular roofing system (see 

Westridge at para. 48: " ... failure to warn, before the contract was entered into). 

118. In contrast, the Actions in this case do not allege any pre-contractual negligent 

misrepresentations. In the Actions, the claims focus upon Progressive's contractual obligations 

and duties of care arising out of those contractual obligations. Ensuring the building was 

protected by an adequate waterproofing system and exercising appropriate judgment in selection 

of same are expressly alleged to be part of Progressive's contractual obligations.97 Hence, any 

alleged failures by Progressive to properly exercise its judgment and use an appropriate building 

92 See Appellant's Factum, para. 136. 
93 Appellant's factum, para. 8 
94 Rather, in Reply, Progressive simply argued that the contract exclusion did not apply as allegations of a failure to 
warn and failure to provide instructions were "'tort claims ... not caught by the contract exclusion." 
95 Except the Hyland Park Action, which does not even allege a failure to warn. 
96 2005 SKCA 81,25 C.C.L.1. (4th) 182 
97 See the various Statements of Claim in the Record, Vol II, identifying the contract, its tenns, and breach 
thereof:including failing to warn regarding special maintenance requirements of the building envelope constructed by 
Progressive: Burlington Heights at Tab 15, pp. 201 to 201; Westcoast at Tab 16, pp. 216 to 218; Hyland Park at Tab 
17, pp. 234 to 236; and Terra Nova at Tab 18, pp. 247 to 249. 
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envelope system are, reasonably interpreted, subsumed with the breaches of contract. This is very 

different from the pre-contractual independent tort claims of failing to warn and 

misrepresentation alleged in the underlying action in Westridge. 

119. In Monenco Ltd. v. Commonwealth Insurance Co.98 this Court held as follows: 

.... the proper basis for determining whether a duty to defend exists in any given 
situation requires an assessment of the pleadings to ascertain the "substance" and 
"true nature" of the claims. More specifically, the factual allegations set out therein 
must be considered in their entirety to determine whether they could possibly 
support the plaintiff s legal claims.99 

120. Furthermore, the nature of the basis for liability does not change the nature of the 

damages sustained. Pleading duty to warn does not change the fact that the claim does not allege 

"property damage" but is rather a claim for pure economic loss. 100 As well, in relation to the "loss 

of use" component of the property damage definition, Lombard proffered uncontested evidence 

that no such loss had occurred during the time periods covered by the Policies, as remediation 

had not occurred by the time this motion was argued. 101 Further, if there is no "accident" or no 

coverage for faulty workmanship, the fact that there may be "property damage" does not change 

the result in any event. I 02 

E. THE EXCLUSIONS 

121. As the courts below did not base their decisions on the exclusions, finding that there was 

no grant of coverage, Lombard submits that the appropriate order is to refer this matter back for 

consideration of the exclusions and apportionment of defence costs should this Court find that 

there is a grant of coverage in whole or in part. (Lombard had sought an apportionment of 

defence costs should the court find that some but not all policies had been triggered, which 

argument was not addressed by the courts below.) In the alternative, if this Court is inclined to 

apply the exclusions and apportion defence costs for the first time, Lombard says that together, or 

98 [2001]2 S.C.R. 699 at para. 35 [RBA, Tab 18] 
99 See also Non-Marine Underwriters, Lloyd's of London v. Scalera, [2000] I S.C.R. 551 at para.84 [RBA Tab 19] 
100 While negligent misrepresentation may be an exception to the tort bar against recovery for pure economic loss, it 
does not change the insurance requirement for actual property damage rather than pure economic loss. See CGU v. 
Soprema Inc, 2003 QCCA 113 at paras. 29 and 30 [RBA Tab 8] 
101 Herlev Affidavit, Exhibit A, Record, VollI, Tab 22, p. 264. 
102 Breezewood. v. Amerisure Mutual 335 Fed. Appx. 268 (C.A.4(N.C.» (2009) at p. II [RBA Tab 33] 
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in combination, the exclusions preclude coverage. Applicable exclusions l03 include the (a) 

contract exclusion; 104 (b) "your work" exclusion; 105 and (c) "product exclusion" 106 

F. CONCLUSION 

122. Progressive concludes by saying that Lombard should be held to the promise that it made. 

In Lombard's submission it has done so, and it is Progressive that is seeking to obtain coverage 

for which the parties never bargained, coverage that one would expect to find in a performance 

bond. In Co-operators Life Insurance Co. v. Gibbens,107 this Court warned against construing 

insurance agreements to cover risks addressed in other insuring agreements. 

103 See Lombard's denial of coverage, Knetchel Affidavit, Exhibit J, Record, Vol. II, Tab 19, p. 255 to 257. 
104 Dominion Bridge v. Toronto General Insurance, 32 D.L.R. (2d) 374 (B.CCA.) (per DesBrisay C.J.B.Cat paras. 
13 to 16 and Davey l.A. at paras. 48 to 57; and Sheppard l.A. at para. 76 and 79 [RBA Tab II), aff'd [1963) S.CR. 
362. Dominion Bridge disposes of any alleged right of recovery under the First Policy (lacks a tort exception) (see 
the First Policy at Record, Vol. II, Tab 10, p. 36). The issue in the Second through Fifth Policies' contract exclusion 
concerns the exception for liability that the Insured would have "in the absence of the contract or agreement" 
[Second Policy, Record, Vol II, Tab II, p. 80; Third and Fourth Policies ,Tab 12, p. 121; Fifth Policy, Tab 14, p. 
178). In Johnson Landscapes, Inc. v FCCI Insurance Company, 2007 U.S. Dis!. LEXIS 88859 (Nov 2007) [RBA 
Tab 37) the insured's work (a retaining wall) failed. The court explained that damage to other property caused by the 
retaining wall would fall within the exception, but not damage to the insured's work, constructed pursuant to contract 
(as in the case at bar) (see at p. 7 [RBA, Tab 37, p. 464)). In the present case, the mere fact that the Owners pleaded 
negligence (together with contractual breach) is insufficient to trigger the exception. It is necessary to determine the 
true nature of the Actions: Non-Marine Underwriters of Lloyds v. Scalera, [2000) I S.C.R. 551 [RBA Tab 19) at 
paras. 50 to 52 and 79 81, 82, and 85 per Iacobucci J. (dissenting, but not on this point); and Monenco Ltd. v. 
Commonwealth Ins., 1999 BCCA 0129 [RBA Tab 18) at para II per Southing J.A.: " ... Suffice it to say that if this 
project had not existed, there would have been no claim, ergo the claim arises out of it." The claims are asserted by a 
party to the contract (the Owners), and the subject of the Actions concern defects in the very buildings constructed 
per the contract. In these circumstances, the contract exclusion bars all coverage. 
IDS Privest Properties Ltdv. Foundation Co. of Canada (1991),57 B.CL.R. (2d) 88 (S.C.) at pages 133 to 138 [RBA 
Tab 20), Ohio Casualty Ins. Co. v. Bozzi Construction, 81 F. 1146 [RBA Tab 41); Knutson v. St. Paul Fire and 
Marine Ins., 396 N. W.2d 229 (1986) [RBA Tab 38). The "your work" exclusion clearly applies in relation to the 
Policies lacking a subcontractor exception (First Policy, Exclusion (Z), Record, Vol II, Tab 10, p. 48; Second Policy, 
Exclusion J, Record at Tab 10, p. 63). In relation the other policies, which include a subcontractor exception, as 
explained above the Owners have not included any allegations that would trigger the subcontractor exception 
(Exclusion J in Third and Fourth Policies, Record at Tab 12, p. 123; and in the Fifth Policy, Record at Tab 14, p. 
180). Above we noted the necessity of the insured proving the exception applies. In Johnson Landscapes the Court 
discussed the scope of the "your work" exclusion, noting that pursuant to the definition of "your work" in the policy, 
it extends beyond the product to include all materials, parts, etc. furnished in connection therewith [RBA, Tab 37 at 
p.465). 
106 In relation to the First Policy, which does not except "real property" from its definition. Knutson v. St. Paul Fire 
and Marine Ins., 396 N.W.2d 229 (1986) [RBA Tab 38) at p. 9, holding that "the structure became the contractor's 
product". See also Privest, supra [RBA Tab 20), at para. 238 and at para. 236 quoting from Ohio Casualty Ins. Co. v. 
Bozzi Construction, 81 F. 1146 [RBA Tab 41): "any damage to or defects in that building. which would be defined 
as the property or work product of Bazzi, would not be covered by the policy," (emphasis added). 
107 2009 SCC 59 at para. 23 [RBA Tab 43, p. 522): "[23) In Walkem, Pigeon J. observed that the jurisprudence 
assigns a generous meaning to 'accident' in the absence of limiting language in the policy (p. 316). Yet, generosity 
has its limitations as a principle of contractual interpretation. Insurance is written to protect against certain defined 
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123. Just as this Court was concerned in Gibbens not to allow a personal accident insurance 

policy to be converted into a health, disability or life insurance policy, this Court should not 

pennit the GCL Policies to be converted into perfonnance bonds. Lombard's position accords 

with the reasonable expectations ofthe parties, and established Canadian case law, and is 

supported by the majority of American decisions. Progressive's appeal should be dismissed. 

Part IV: Submissions on Costs 

124. Lombard seeks its costs of this appeal and the leave application. 

Part V: Order Requested 

125. Lombard requests that this appeal be dismissed with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED this 2nd day of March, 2010. 

ry~ sJl)~ ~) M0*~~ 
Ward K. Branch and Christopher Rhone 
Counsel for the Respondent 

risks. Care should be taken not to convert, for example, an accident policy into a general health, disability, or life 
insurance policy ... ". 
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PART VII: STATUTORY PROVISIONS 

The Respondent does not rely upon statutory provisions. 


	Part I: Overview and Statement of Facts 
	A. Overview of Lombard's Position
	B. The Parties
	C. The Insurance Policies
	D. Particulars of the Actions

	Part II: Statement of Issues
	Part III: Argument 
	A. Burden of Proof
	B. No Allegation that an "Accident" Occurred
	C. No Allegation of "Property Damage"
	D. The Flaws in Progressive's Position
	E. The Exclusions
	F. Conclusion

	Part IV: Submissions on Costs
	Part V: Order Requested
	Part VI: Table of Authorities
	Part VII: Statutory Provisions



