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PART I - OVERVIEW AND FACTS 

A. OVERVIEW OF THE CITY’S POSITION 

1. This case is about the interpretation of fundamental terms of Part IX of the Excise Tax 

Act1 (“ETA”), the federal legislation under which the goods and services tax (“GST”) is 

imposed. In particular, the issue is whether, on a correct interpretation of those 

fundamental terms, the recipient of a grant or subsidy is entitled to recover, as an input 

tax credit (“ITC”), 100% of the GST paid by the recipient when the grant funds are 

spent.  

2. During a period of several years ending in 2002, under Agreements (described and 

defined below) entered into between the City of Calgary (“City”) and the Province of 

Alberta (“Province”) pursuant to the City Transportation Act (Alberta)2 (“CTA”), the 

City acquired and constructed public transit facilities: 

(a) which were approved in advance by the Province, as required under the 

Agreements and section 6 of the CTA, and  

(b) the majority of whose capital costs were funded by the Province by means of 

grant payments made to the City.3 

3. A “supply”, a term that is defined for the purposes of the ETA,4 is a fundamental 

requirement both for charging GST and for recovery (as an ITC) of GST paid on input 

costs. 

4. The City’s position is that, in the course of fulfilling its obligations under the CTA and 

the Agreements, the City provided “services”5 to the Province of acquiring, constructing 

                                                 
1  Excise Tax Act, R.S.C. 1985, c. E-1. Unless otherwise indicated, all statutory references herein are to Part 

IX of the ETA as it read during the period in issue.  References to a “Schedule” are to a Schedule to the 
ETA.   

2  City Transportation Act, R.S.A. 2000, c. C-14 [Appellant’s Book of Authorities (“ABA”), Tab 14]. 
3  Unless otherwise indicated, all references to “transit facilities” are to these transit facilities that were 

acquired or constructed by the City during the period in issue that were approved in advance by the 
Province and for which the Province provided some funding. 

4  “Supply” is defined in subsection 123(1) and is discussed in the detailed analysis below. 
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and making available the public transit facilities to the citizens of Calgary (hereinafter the 

foregoing activities of the City sometimes are referred to as “the transit facilities 

service”), which were “supplies” for purposes of the ETA. 

5. The grant funds provided by the Province to the City under the Agreements constituted 

“consideration”6 for the supplies made by the City to the Province because, once the 

Province had approved a particular transit facilities project and the funding therefor, the 

Province was liable to pay the specified grant funds. 

6. The City further asserts that the supplies to the Province were “taxable supplies” made in 

the course of the City’s “commercial activities” because those supplies were (a) made in 

the course of a “business” of the City, and (b) were not “exempt supplies.”7  

7. The following diagram summarizes the City’s position on the relevant GST relationships 

of the City with (a) the Province relating to the City’s acquisition, construction and 

making available of the transit facilities, and (b) the users of the public transit services 

relating to the City’s operation of those transit facilities. 

                                                                                                                                                             
5  “Service” is defined in subsection 123(1) and is discussed in the detailed analysis below. 
6  “Consideration” is defined in subsection 123(1) and is discussed in the detailed analysis below. 
7  The expressions “taxable supplies”, “commercial activities”, “business” and “exempt supplies” are defined 

in subsection 123(1) and are discussed in the detailed analysis below. Note that GST is not payable by the 
Province on a taxable supply made by the City to the Province because the Province is relieved from 
paying federal taxes under section 125 of the Constitution Act, 1867 (“Constitution”) [ABA, Tab 15]. 
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USER FARES 
Users pay fares for the transit operation
services (fares revenue does not cover net
operating costs; annual net deficit); but 
users do not contribute any funds towards
construction/acquisition of the transit
facilities. 

PUBLIC TRANSIT SERVICES / 
“EXEMPT SUPPLIES” 
The City operates the transit facilities
providing transit services to the citizens of
Calgary that are “exempt supplies” 

The Province has the primary 
constitutional responsibility to 
make transportation systems, 
including the transit facilities, 
available to the citizens of 
Calgary. 

TRANSIT FACILITIES “SERVICES” / 
“TAXABLE SUPPLIES” 
The City makes “taxable supplies” to the 
Province by acquiring, construction & 
making available the transit facilities to 
the citizens of Calgary – those activities 
(those “services”) satisfy the Province’s 
primary constitutional responsibility to 
those citizens. Those activities are carried 
out by the City for the benefit of the 
Province, which provides approximately 
70% of the funding. 
 

PROVINCIAL FUNDS / 
“CONSIDERATION” 

Province provides funding to
the City as consideration, 
under the Agreements with the 
City, for the City to acquire,
construct & make available
the transit facilities to the
citizens of Calgary 
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8. In general terms, a person who is a registrant for GST purposes (as the City was during 

the relevant period) is entitled to claim an ITC8 to recover GST paid by the person on its 

input costs to the extent that the inputs are acquired or imported for consumption, use or 

supply in the course of the person’s “commercial activities.” The City asserts that all of 

its inputs for the acquisition and construction of the transit facilities were acquired for 

consumption, use or supply in the course of the City’s “commercial activities”. 

9. If this Court agrees with the City’s positions set out above, the City is entitled to recover 

as ITCs GST totalling $6,351,967 that the City paid on purchases of construction 

materials and services (mainly for construction of segments of the City’s light rail transit 

system), light rail transit vehicles, buses and other inputs to the transit facilities. 

B. FACTS 

1. Background 

10. A detailed description of the relevant facts, substantially all of which were agreed upon 

by the parties, is set out in an Agreed Partial Statement of Facts9 that was jointly filed by 

the parties in the Tax Court of Canada (“TCC”) appeal. Furthermore, the Federal Court 

of Appeal (“FCA”) did not overturn any of the strictly factual findings of the TCC.10 The 

most salient facts are summarized below. 

11. The ITCs of $6,351,967 were claimed in respect of GST paid by the City up to December 

31, 2002 in acquiring and constructing transit facilities under certain agreements between 

the City and the Province referred to as the Basic Capital Grant Agreement dated April 

17, 198911 (“BCG Agreement”), the Transit Capital Grant Agreement dated November 

                                                 
8 Subsection 169(1) sets out the general rule for entitlement to claim an ITC. 
9  Under Tab 8 of the Appellant’s Record (“AR”). 
10  The FCA stated that the interpretation of contracts is a question of law, and that the trial judge’s 

interpretation of the Agreements in force between the City and the Province is a matter reviewable on the 
standard of correctness. The FCA concluded that the trial judge erred in law in his interpretation of the 
Agreements. FCA Reasons for Judgment, Pelletier J.A. (“FCA Decision”), para. 54 [AR, Tab 5]. 

11  [AR, Tab 9] 
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24, 199812 (“TCG Agreement”) and the City Transportation Fund Agreement dated 

March 13, 200013 (“CTF Agreement”) (collectively, the “Agreements”). 

12. The Agreements were entered into in accordance with the constitutional and statutory 

framework summarized below. 

(a) Under section 92 of the Constitution14, the Province has jurisdiction over local 

works, undertakings and municipal institutions within its boundaries.15 

(b) Pursuant to that constitutional jurisdiction, the Province enacted the Municipal 

Government Act16 (“MGA”) and the CTA.17 

(c) Under the MGA, the Province confers powers and imposes duties on the City as a 

municipality.18 

(d) Section 7 of the MGA19 provides that a municipality may pass bylaws for 

municipal purposes in respect of, among other things, transport and transportation 

systems and public utilities.20 

(e) Under sections 3 and 4 of the CTA,21 the Province required the City to prepare a 

comprehensive transportation study report for the development of an integrated 

transportation system, including transit facilities, and to then establish such a 

system by bylaw.22 

                                                 
12  [AR, Tab 10] 
13  [AR, Tab 11] 
14  Section 92 of the Constitution [ABA, Tab 15]. 
15 TCC Reasons for Judgment, Rossiter A.C.J. (“Trial Decision”), para. 4 [AR, Tab 3]. 
16 Municipal Government Act, R.S.A. 2000, c. M-26 [ABA, Tab 16]. 
17 Trial Decision, para. 4 [AR, Tab 3]. 
18 Sections 3 to 6 of the MGA [ABA, Tab 16]. Trial Decision, para. 5 [AR, Tab 3]. 
19  Section 7 of the MGA [ABA, Tab 16]. 
20 Trial Decision, para. 5 [AR, Tab 3]. 
21  Sections 3 and 4 of the CTA [ABA, Tab 14]. 
22 Trial Decision, para. 5 [AR, Tab3]. 
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(f) The Province retained authority to accept, amend or otherwise alter the 

transportation by-law passed by the City.23 

(g) If the City determined that a transportation facility was to be constructed, the City 

was required under section 6 of the CTA24 to submit the proposal to the 

Province.25 

(h) Following approval of a transportation facility, the Province could enter into cost 

sharing agreements with the City regarding the costs of establishing the 

transportation facility.26 

(i) Under the CTA, the City is responsible for the costs of establishing and 

maintaining all transportation facilities that are subject to its direction, control and 

management, but may qualify for financial assistance from the Province by 

complying with the CTA.27 

(j) The City’s transit facilities were at all times owned by, and under the direction, 

control and management of, the City.28 

(k) The Province had the authority at any time to take ownership and control of any 

transportation facilities owned by the City, without compensation to the City.29  

13. The City and the Province undertook tough negotiations to reach the Agreements.30 

                                                 
23 Section 4(3) of the CTA [ABA, Tab 14]. Trial Decision, para. 6 [AR, Tab 3]. 
24  Section 6 of the CTA [ABA, Tab 14]. 
25 Trial Decision, para. 6 [AR, Tab 3]. 
26 Section 6(2) of the CTA [ABA, Tab 14]. Trial Decision, para. 6 [AR, Tab 3].  
27 Section 2 of the CTA [ABA, Tab 14]. Trial Decision, para. 7 [AR, Tab 3]. 
28 Trial Decision, para. 7 [AR, Tab 3]. See also section 7 of the CTA [ABA, Tab 14]. 
29 Transcript of Evidence of John Chaput, pages 151 to 155 [AR, Tab 7]. For example, under a Memorandum 

of Agreement dated May 8, 2000 [AR, Tab 12], at the request of the Province, the City transferred title and 
all ownership rights to Deerfoot Trail (a major roadway within the City of Calgary) to the Province without 
any compensation to the City for the share of the capital costs that the City had incurred on that project in 
prior years. 

30  Trial Decision, para. 43 [AR, Tab 3]. 



7 
 

14. The Agreements dealt with only the acquisition and construction of transit facilities; the 

Agreements did not pertain to the subsequent operation of the City’s transit facilities. 

15. During the period from January 1, 2000 to December 31, 2002, under the Agreements, 

the Province provided 69.5% of the funding for the capital costs of the relevant transit 

facilities that were acquired by the City; the remaining portion of those capital costs was 

funded by the City.31 

16. The user fares collected by the City from the operation of the Calgary transit system did 

not cover the day-to-day operating expenses of the transit system (i.e., the transit system 

operations ran on a net loss basis), and did not fund any portion of its capital costs.32 

17. According to the terms of the Agreements, Provincial funding only could be used to pay 

for expenditures related to transportation projects within the City’s boundaries that had 

been specifically approved by the Province.33 

18. In order to obtain approval from the Province, a particular approval process was 

followed, which included the City providing the Province with detailed financial and 

technical information concerning each transit project.34 

19. For each of the transit facilities projects in issue, after considering the detailed application 

for approval submitted by the City, the Province (a) provided written confirmation of 

approval of the particular project and the requested funding therefor, and (b) ultimately 

provided the approved funds to the City. 

20. The City received funding from the Province under the Agreements subject to certain 

additional terms and conditions, including: (a) maintaining separate accounting; (b) 

compliance with the CTA; (c) timeframes for, and restrictions on, fund usage; (d) 
                                                 
31 Trial Decision, para. 13 [AR, Tab 3].  The total funding received by the City from the Province for transit 

facilities projects during the period January 1, 2000 to December 31, 2002 was $93.4 million, which 
represented 69.5% of the City’s total shared cost of acquiring and constructing the relevant transit facilities. 
See Appendix 1 of the Agreed Partial Statement of Facts [AR, Tab 8] and the Trial Decision, para. 13 and 
71 [AR, Tab 3]. 

32 Trial Decision, para. 13 [AR, Tab 3]. 
33 Trial Decision, para. 8 [AR, Tab 3]. 
34 Trial Decision, para. 8 [AR, Tab 3].   
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allowing access by the Province to project sites, engineering drawings and all relevant 

books of account; and (e) an obligation to repay certain funds in certain circumstances, 

including proceeds from the sale of buses and other capital assets purchased with funds 

received from the Province under the Agreements.35 

21. The City is a registrant under the ETA for GST purposes.36 

22. In its GST returns, the City claimed a public service body rebate under section 259 

amounting to 57.14% of the GST paid by the City on its input costs of the transit facilities 

which were funded in part by the Province.  The Minister of National Revenue had been 

assessing the City for GST purposes in accordance with that approach.37 

23. On January 13, 2003, the City filed a GST return for the monthly reporting period ending 

December 31, 2002 in which it claimed ITCs of $6,351,967, being the difference between 

(a) the GST paid by the City up to December 31, 2002 on its input costs of the transit 

facilities, and (b) the 57.14% rebates previously claimed by the City.38 

2. The Minister Denied the ITCs Claimed 

24. The Minister of National Revenue assessed the City on July 23, 2003, with respect to the 

GST return for the reporting period ending December 31, 2002, denying the ITCs 

claimed in respect of the transit facilities.39  The City objected to that GST assessment 

and later appealed to the TCC. 

                                                 
35 Trial Decision, para. 9 [AR, Tab 3]. 
36  A person must be a registrant under the ETA for GST purposes to be entitled to claim an ITC. 
37 Trial Decision, para. 15 [AR, Tab 3]. 
38 Trial Decision, para. 16 [AR, Tab 3]. The public service body rebate allowed the City to recover 57.14% of 

the GST that it had paid on the acquisition and construction costs of the transit facilities that were funded 
by the Province.  Effective February 1, 2004, following the period at issue in this case, section 259 was 
amended to increase the rebate available to municipalities to 100%.  Notwithstanding that amendment, the 
opportunity to claim an ITC under subsection 169(1) (i.e., 100% recovery of GST paid) instead of a rebate 
continues to have significant economic implications to municipalities and other public service bodies in the 
five provinces that have harmonized their provincial sales taxes with the federal GST because in each of 
those provinces the allowable rebate of the provincial portion of harmonized sales tax paid is less than 
100% (generally ranging between 0% and 93%). 

39 Trial Decision, para. 17 [AR, Tab 3]. 
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3. The TCC Held That the City was Entitled to the ITCs 

25. Rossiter A.C.J. of the TCC allowed the City’s appeal in full with costs. 

26. The TCC applied the relevant statutorily defined terms, the provisions of the ETA and 

relevant case law, and concluded that the City was entitled to the ITCs claimed because 

the City’s acquisition, construction and making available of the transit facilities that were 

funded under the Agreements was a “taxable supply” made by the City to the Province 

that was separate and distinct from the City’s subsequent “exempt supplies” of municipal 

transit services made to members of the public.40 

27. The essence of the TCC’s findings is summarized in paragraphs 65 and 68 of the Trial 

Decision, as follows: 

The property and services at issue in this appeal were acquired by the 
[City] in the course of its business relating to the BCG Agreement, the 
TCG Agreement and the [CTF] Agreement.  In the context of this 
business, it is clear that the [City] acquired the property and services for 
the purpose of making the supply to the Province which, given my 
findings above, was a taxable supply for consideration.  The supply of the 
municipal transit service to the public, although it may have been 
facilitated by the arrangement between the [City] and the Province, was 
not made in the course of that endeavour. 

… 

The supply of a municipal transit service is similarly separate from the 
[City’s] business relating to the BCG Agreement, the TCG Agreement and 
the [CTF] Agreement.  In my view, the construction, acquisition and 
making available of the transit facilities reflected an independent 
commercial activity.  The [City’s] business so described did not include 
the making of exempt supplies.41 

28. The TCC’s analysis underlying the above conclusions was as follows. 

                                                 
40  Trial Decision, para. 60, 65 and 68 [AR, Tab 3]. 
41 Trial Decision, para. 65 and 68 [AR, Tab 3]. 



10 
 

(a) The Agreements were valid and enforceable contracts between the City and the 

Province.42 

(b) Under the Agreements and under the CTA: 

(i) the City had the statutory and contractual obligation to the Province to, 

among other things, acquire, construct and make available the transit 

facilities for which the Province had approved funding 43; and  

(ii) the Province had the legal obligation to pay to the City the funding for the 

transit facilities that was contemplated under the terms of the 

Agreements.44  

(c) The City’s activities in performing its obligations under the Agreements 

constituted a “business” (within the meaning of that term in subsection 123(1), 

which includes an “undertaking of any kind whatever”) for GST purposes.45 

(d) In the course of that business, the City made a “supply”46, for the purposes of the 

ETA, of a “service”47 of acquiring, constructing and making available transit 

facilities, in accordance with the terms negotiated and agreed upon between the 

Province and the City.48 

(e) The Province was the “recipient”49 of the City’s supply (described above) because 

the Province had a legal obligation to pay the funding under the Agreements50 

                                                 
42 Trail Decision, para. 43 [AR, Tab 3]. 
43 Trial Decision, para. 71 [AR, Tab 3]. 
44 Trail Decision, para. 44, 54 and 55 [AR, Tab 3]. 
45 Trial Decision, para. 31, 65 and 68 [AR, Tab 3]. 
46 As defined in subsection 123(1). 
47 As defined in subsection 123(1). 
48 Trial Decision, para. 35, 46 and 48 [AR, Tab 3]. 
49 As defined in subsection 123(1). 
50  Trial Decision, para. 44, 54 and 55 [AR, Tab 3]. 



11 
 

(contracts that made payment of that funding legally enforceable), which funding 

was directly linked to, and thus constituted “consideration”51 for, that supply.52 

(f) The supply to the Province was a “taxable supply”53 made in the course of the 

City’s “commercial activities”54 because (i) the City’s activities under the 

Agreements constituted a “business”, and (ii) the supply made to the Province in 

the course of that business was not an “exempt supply”55, because none of the 

exemption provisions in Schedule V applied.56 

(g) The City’s activities relating to the Agreements (i.e., acquiring, 

constructing and making available the transit facilities) constituted a separate 

“business” for purposes of the ETA that was independent and distinct from the 

City’s other activities, which included providing exempt supplies of municipal 

transit services to the public. 57 

(h) The City’s business relating to the Agreements was a separate 

“commercial activity” that did not include the making of exempt supplies. As a 

result, the ITC apportioning rule in subsection 141.01(2) did not apply.58 

(i) The City was entitled, under subsection 169(1), to the ITCs claimed because the 

City acquired the inputs in question for use in the course of its “commercial 

activities”.59 

                                                 
51 As defined in subsection 123(1). 
52 Trial Decision, para. 45, 56 and 60 [AR, Tab 3]. 
53 As defined in subsection 123(1). 
54 As defined in subsection 123(1). 
55  As defined in subsection 123(1). 
56 Trial Decision, para. 60 and 61 [AR, Tab 3]. 
57 Trial Decision, para. 68 [AR, Tab 3]. 
58 Trial Decision, para. 68 [AR, Tab 3]. Subsection 141.01(2) is discussed in the detailed analysis below. 
59 Trial Decision, para. 73 [AR, Tab 3]. 
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4. The FCA Overturned the Decision of the TCC 

29. The FCA, without any comments on or analysis of the relevant statutory definitions, 

concluded that the City did not make a supply to the Province of a “municipal transit 

system”60 that was separate and distinct from the City’s subsequent exempt supplies of 

municipal transit services made to members of the public (i.e., when operating the transit 

system).  That finding led the FCA to conclude that the City was not entitled to the ITCs, 

on the basis that the City acquired the inputs to its municipal transit system for 

consumption or use only in making the exempt supplies of municipal transit services to 

the public.61 

30. The primary reason (as stated by the FCA) that the FCA’s conclusions on the foregoing 

points were different than those of the TCC is that, contrary to the TCC’s conclusion, the 

FCA found that the City did not have an obligation under the Agreements to supply to the 

Province a “municipal transit system” for the use of citizens of Calgary.62  

                                                 
60  The City’s position is that the determination of whether there is a supply by the City to the Province in 

respect of a particular transit facilities project must be determined by reference to each separate transit 
facilities project that was the subject of a funding request application by the City to the Province (i.e., on a 
project-by-project basis). In the FCA Decision, the key conclusion of the FCA on the issue of whether there 
is a supply by the City to the Province refers to “a municipal transit system” [see FCA Decision at para. 63 
and 64] [AR, Tab 5]. To clarify, and as discussed in detail below, the City does not assert, and never has 
asserted, that there is a supply by the City to the Province of the City’s entire municipal transit system. For 
example, some of the transit facilities acquired or constructed by the City that form part of the City’s 
overall municipal transit system are funded 100% with the City’s own funds, with no portion of the funding 
provided by the Province. For those such transit facilities for which no funding is received from the 
Province, the City does not assert that there is any supply by the City to the Province.  

61 FCA Decision, para. 62 [AR, Tab 5]. 
62 FCA Decision, para. 57 and 63 [AR, Tab 5]. While the FCA does not expressly state that the Agreements 

are not valid and enforceable contracts between the City and the Province, as found by the TCC, such 
conclusion appears to be implicit in the following comments of the FCA in the FCA Decision: “… in my 
view, a proper interpretation of the BCG and the TCG agreements does not support the view that the City 
was required by those agreements to provide the province with a transportation system. Both agreements 
are framework funding agreements which govern the manner in which funds for approved projects are to be 
disbursed and administered.” [at para. 46] [AR, Tab 5]. With respect to the CTF Agreement: “Once again, 
there is nothing in the CTF which requires the City to construct anything whatsoever. The agreement is a 
funding agreement which provides for the creation of a fund from which the City may fund certain 
approved transportation projects. There is nothing in the agreement which, properly interpreted, would give 
contractual effect to the City’s statutory obligations with respect to the provision of a municipal transit 
system.” [at para. 52] [AR, Tab 5]. “The Agreements are simply the mechanism by which that financial 
assistance is administered and by which accountability for public funds is maintained.” [at para. 57] [AR, 
Tab 5].  
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PART II - ISSUES 

30. The statutory interpretation issue to be determined is whether the City is entitled to the 

ITCs claimed for GST paid by the City on its input costs to acquire or construct the 

transit facilities that were funded in part by the Province under the Agreements. Such 

entitlement turns on whether the City acquired the inputs in question for consumption, 

use or supply in the course of the City’s “commercial activities”.  

31. The appeal issues raised by the FCA Decision are as follows. 

(a) Did the FCA err in law by creating its own definitions of “supply” and 

“recipient”, rather than using the detailed statutory definitions of these terms 

contained in the ETA, in arriving at its decision? 

(b) Did the FCA err in law in establishing, for the first time in this case, the principle 

that a person providing a property or service to another must have an obligation to 

provide that property or service to the payor in order for a “supply” to occur? 

(c) Did the FCA err in law in concluding that:  

(iii) the City did not make a “supply” in connection with its acquisition and 

construction of the transit facilities that were approved by the Province 

and for which the City received funding from the Province; and 

(iv) the City did not make a taxable supply “to” the Province? 

(d) For the transit facilities in issue that were approved by the Province and for which 

the City received funding from the Province in accordance with the terms of the 

Agreements, did the FCA err in law in concluding that there was no obligation on 

the City to acquire, construct or make available those transit facilities once the 

Province’s approval was received?  

(e) Did the FCA err in law in concluding that the City was not entitled to the ITCs 

claimed for GST that the City paid on its input costs to acquire or construct the 

transit facilities that were funded in part by the Province? 
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PART III - ARGUMENT 

A. SUMMARY OF ARGUMENT 

32. The City’s entitlement to the ITCs claimed follows from the analysis summarized below.   

33. Pursuant to the Constitution, the Province has primary jurisdictional responsibility for 

local works and undertakings, including transportation systems, within its borders.  The 

TCC correctly held that in this case the Province has chosen to meet that responsibility, in 

part, by enacting the CTA, under which the Province delegates to cities in Alberta, 

including the City, certain specific duties, including establishing transportation facilities 

within a city, that otherwise would be performed by the Province itself.63 The Province 

benefited from this arrangement by obtaining from the City the service of making 

available for citizens the transit facilities in accordance with the CTA and the specific 

terms negotiated and agreed upon between the Province and the City.64         

34. The CTA provides, inter alia, that the Province may enter into “an agreement” with a city 

with respect to the sharing of costs of establishing transit facilities approved by the 

Province. In this case, the Province entered into the Agreements with the City to secure 

the availability of the transit facilities for the citizens of Calgary.  

35. The City’s acquisition and construction of those transit facilities for which it received 

funding from the Province, all in accordance with the Agreements and the CTA, 

comprised a “business” of the City for GST purposes, which is broadly defined to include 

an undertaking of any kind whatever, whether or not engaged in for profit. 

36. In the course of that business, the City made “supplies” to the Province in the nature of a 

“service” of acquiring and constructing the transit facilities and making those transit 

facilities available to citizens.  By contracting with the City to make available the transit 

                                                 
63  See the Trial Decision, para. 49 to 55 [AR, Tab 3], where the TCC reviewed in detail the constitutional and 

statutory relationship between the Province and the City, including relevant case law, which supported the 
TCC’s finding that the Province had a legal obligation to provide funding to the City for the approved 
transit facilities in the context of the Constitution, the CTA and the Agreements that were put in place. On 
the other hand, the FCA did not provide any comments on the constitutional or statutory context in which 
the City acquired, constructed and made available the transit facilities. 

64  Trial Decision, para. 47 and 48 [AR, Tab 3]. 
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facilities, the Province was fulfilling one aspect of its aforementioned constitutional 

responsibility in the area of local works and undertakings.                                        

37. The funds provided by the Province to the City for the transit facilities constituted 

“consideration” from the Province to the City for the said supplies because the Province 

was “liable to pay” those funds once the Province formally approved the particular 

project and agreed to provide the funding contemplated under the applicable Agreement. 

As a consequence of the Province paying the grant funding, for GST purposes the 

Province was the “recipient” of these supplies by the City. In addition, these supplies by 

the City were not “exempt supplies” because, among other reasons, they were made for 

consideration received from the Province.  

38. For each transit facilities project in issue, at the time the Province formally approved the 

project there was then “an agreement ... entered into to provide … a service” and, 

consequently, under section 133 the supply from the City to the Province was deemed to 

be made at that time. 

39. The supplies thus made by the City to the Province were “taxable supplies” because they 

were made in the course of “commercial activities” of the City.  In particular, the making 

of the supplies to the Province in respect of the transit facilities were “commercial 

activities” of the City, within the meaning of the ETA, because (a) those activities 

constituted a “business”, and (b) those supplies to the Province were not “exempt 

supplies”. 

40. The City’s activities relating to the Agreements (i.e., acquiring, constructing and making 

available the transit facilities) constituted a separate “business” for purposes of the ETA 

that was independent and distinct from the City’s other activities, which included 

providing exempt supplies of municipal transit services to the public. 65 

                                                 
65 Trial Decision, para. 68 [AR, Tab 3]. 
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41. That transit facilities business was a separate “commercial activity” and “endeavour”66 

that exclusively involved making taxable supplies for consideration. As a result, the ITC 

apportioning rule in subsection 141.01(2) did not apply.67 

42. The City was entitled, under subsection 169(1), to the ITCs claimed because the City 

acquired the inputs in question for use in the course of its “commercial activities”.68 

B. DETAILED SUBMISSIONS  

1. The Basic Requirements for Entitlement to Claim ITCs 

43. In general terms, a person who is a registrant69 for GST purposes (as the City was during 

the relevant period) is entitled to claim an ITC70 for GST paid on its input costs to the 

extent that the inputs are acquired or imported for consumption, use or supply in the 

course of the person’s “commercial activities”.71 

44. Accordingly, to establish entitlement to the ITCs that were claimed, the City must satisfy 

the requirement that the property and services inputs it acquired for the transit facilities in 

issue, to which the ITCs relate, were acquired by the City in the course of “commercial 

activities” for the purposes of the ETA. That determination requires the following step-

by-step analysis of a number of fundamental GST concepts involving statutorily defined 

terms which have been given very precise meanings in the ETA for GST purposes. While 

these terms may have other meanings in other contexts, for purposes of interpreting and 

applying the ETA, the statutory definitions must be used. 

45. The key questions from the relevant statutory definitions which must be answered are as 

follows. 

                                                 
66  “Endeavour” is defined in subsection 141.01(1) for purposes of section 141.01 and is discussed in the 

detailed analysis below. 
67 Trial Decision, para. 65 to 68 [AR, Tab 3]. 
68 Trial Decision, para. 73 [AR, Tab 3]. 
69  A “registrant” is defined in subsection 123(1) simply as a person who is registered under the ETA for GST 

purposes. 
70 Subsection 169(1), discussed below, sets out the general rules for entitlement to claim an ITC. 
71  “Commercial activities” is defined in subsection 123(1) and is discussed in the detailed analysis below. 
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(a) Did the City’s activities of acquiring, constructing and making available the 

transit facilities constitute a “business” of the City for GST purposes? 

(b) Did the City make “supplies” of “services” in respect of the acquisition, 

construction and making available of the transit facilities? 

(c) Was the Province the “recipient” of the supplies of the transit facilities services? 

(d) When was each such supply made by the City to the Province? 

(e) Were such supplies made by the City to the Province “exempt supplies”? 

(f) Were such supplies made in the course of the City’s “commercial activities”? 

(g) Was the City entitled to ITCs to recover the GST it paid on its input costs relating 

to the transit facilities? 

Each of these questions is reviewed and answered in turn below. 

2. The City’s Transit Facilities Acquisition/Construction Activities for Which it 
Received Funding From the Province Under the Agreements Constituted a 
“Business” for GST Purposes 

46. The expression “commercial activity” is defined in subsection 123(1) to mean, in the 

relevant part: 

… a business carried on by the person .... , except to the extent to which 
the business involves the making of exempt supplies by the person.  

[Emphasis added.]  

47. The term “business” is defined in subsection 123(1) to include: 

a profession, calling, trade, manufacture or undertaking of any kind 
whatever, whether the activity or undertaking is engaged in for profit, and 
any activity engaged in on a regular or continuous basis that involves the 
supply of property by way of lease, licence or similar arrangement, but 
does not include an office or employment;  

[Emphasis added.] 
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48. The TCC correctly concluded that the activities of the City under the Agreements, of 

acquiring, constructing and making public transit facilities available for the citizens of 

Calgary, constituted a “business”, as that term is broadly defined in subsection 123(1), 

because those activities involved an “undertaking of any kind whatever”.72 This 

conclusion was not overturned by the FCA.73 

49. That transit facilities business of the City was conducted in accordance with the terms of 

the Agreements.74  

50. The TCC’s conclusion in this situation is supported by the decision in Regina (City) v. 

R.,75 where the TCC held that the construction of roadways by the City of Regina using 

funding provided by the Province of Saskatchewan constituted a business for the 

purposes of the ETA because it was involved in “an undertaking of any kind whatever.”76 

                                                 
72 Trial Decision, para. 31 and 32 [AR, Tab 3].  The TCC noted that the Crown did not directly challenge, 

either in its Reply or in oral argument, the City’s position that its activities under the Agreements 
constituted a business for GST purposes. 

73  FCA Decision, para. 58 [AR, Tab 5]. 
74  Trial Decision, para. 10, 13 and 14 [AR, Tab 3]. 
75 Regina (City) v. R., [2001] G.S.T.C. 68 (T.C.C.) [ABA, Tab 11]. 
76 Ibid., at para 21 and 22. In Regina (City) v. R., the TCC confirmed at para. 24 [ABA, Tab 11] that the fact 

that the work was undertaken pursuant to the statutory obligation of the municipality, and otherwise than 
for the purpose of gaining or producing income (in the sense commonly understood for income tax 
purposes) did not disqualify the activities from being a “business” for GST purposes. In the final result in 
that case, the City of Regina was not successful in its claim for ITCs because the TCC found there was not 
a direct link between construction services provided by the City of Regina and the unconditional grants 
(i.e., there was no restriction on the City of Regina’s use of those grant funds; they could be used for any 
purpose) from the Province of Saskatchewan which funded those services.  In contrast, a direct link does 
exist in this appeal involving the City, as discussed in detail below.  Note that the TCC decision in Regina 
(City) v. R. was rendered before, and without the benefit of considering, the FCA decision in Des Chênes 
(Commission scolaire) v. R., [2001] G.S.T.C. 120 (F.C.A.), reversing [2000] G.S.T.C. 36 (T.C.C.) 
(hereinafter “Des Chênes”) [ABA, Tab 5]. 
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3. The City Made a “Supply” of the Transit Facilities “Service” 

(a) The TCC Correctly Concluded That the City Made a Supply of a Service in Respect 
of the Transit Facilities 

51. The fundamental GST concept of “supply” 77 is broadly defined in subsection 123(1) to 

mean “the provision of property or a service in any manner, including sale, transfer, 

barter, exchange, license, rental, lease, gift or disposition” [emphasis added]. 

52. The term “service” is defined in the broadest of terms in subsection 123(1) of the ETA to 

mean “anything other than ... property, ... money” [emphasis added] and employment 

services. 

53. Thus, when the expansive definitions of “supply” and “service” in subsection 123(1) are 

read together, the provision of virtually anything other than money is a supply for GST 

purposes. 

54. In this case, it follows from the wide scope of those two statutorily defined terms taken 

together, that a supply will have occurred for GST purposes if, under the CTA and the 

Agreements, the City provided anything other than money. 

55. Under the CTA and the Agreements, the City acquired and constructed transit facilities 

that were then made available for the citizens of Calgary, utilizing funds received from 

the Province. 

56. The TCC correctly held that the City made a supply of a service for the purposes of the 

ETA.78  After quoting, analyzing and interpreting the definitions of “supply” and 

“service”, the TCC concluded as follows: 

In the present appeal then, the provision of anything other than money 
would satisfy the definition of supply.  Given the wide scope of the 

                                                 
77  What constitutes a “supply” is the most fundamental question under the ETA, because GST only is 

imposed where a supply is made. That is, subsection 165(1), the principal charging provision of Part IX of 
the ETA which imposes the GST, provides that every recipient of a taxable supply made in Canada shall 
pay GST in respect of the supply calculated at the rate of 7% (during the period at issue) on the value of the 
consideration for the supply. Since this concept is so fundamental, there can be little doubt that Parliament 
carefully considered the precise language to be used to define this term.  

78 Trial Decision,  para. 35, 46 and 48 [AR, Tab 3]. 
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definitions above, I am of the view that in acquiring, constructing and 
making available transit facilities, the Appellant made a supply for the 
purposes of the ETA.  The necessary and more difficult question is: to 
whom was it made?79 

As discussed below, the TCC ultimately correctly answered that “more difficult 

question” and concluded that the supply was made to the Province. 

(b) The FCA Erred in Concluding That There was no Supply by the City in Respect of 
the Transit Facilities 

(i) The FCA Concluded That There was no Supply by the City 

57. The FCA concluded that that the City did not make a supply to the Province because, in 

its view, the Agreements “do not require the City to supply to the Province a municipal 

transit system”.80 The FCA arrived at that “no supply” conclusion solely on the strength 

of its interpretation of the Agreements81, and without referring to the ETA statutory 

definitions of “supply” and “service”. 

58. The FCA erred in law in concluding that the City did not make a supply, in respect of the 

acquisition and construction of the transit facilities that were funded by the Province, 

because the FCA’s analytical approach to determining the supply issue was flawed in two 

fundamental respects. 

(ii) First Error - The FCA did not Consider the Wording of the Key Statutory 
Definitions 

59. Remarkably, 

(a) nowhere in the FCA Decision are the ETA statutory definitions of “supply” and 

“service” set out or even referred to; and 

(b) in arriving at its decision that there was no supply by the City, the FCA did not 

consider or comment on any of the critical broad wording of either of those 

statutory definitions. 

                                                 
79  Trial Decision, para. 34 and 35 [AR, Tab 3]. 
80  FCA Decision, para. 63 and also para. 55 to 57 [AR, Tab 5]. 
81  FCA Decision, para. 63 [AR, Tab 5]. 



21 
 

60. The FCA’s conclusion that there was no supply by the City in respect of its acquisition, 

construction and making available of the transit facilities is not based on the all-important 

broad wording of the key statutory definitions, which wording is at the heart of this first 

part of the analysis of the several relevant ETA provisions in issue in this appeal. This 

amounts to a fundamental error in the FCA’s approach to statutory interpretation because 

it relied on its own view of the general meaning of a key term rather than the statutory 

definition of that term that Parliament enacted specifically to avoid reliance on such a 

general meaning. 

61. The learned author Sullivan in Sullivan and Driedger on the Construction of Statutes 

provides the following comments on the interpretation of statutory definitions: 

Statutory definitions.  Legal terms of art have technical meanings 
because of their conventional use by lawyers and judges.  When a word is 
defined by statute, the binding character of the stipulating meaning 
depends not on shared linguistic convention but on legislative sovereignty.  
The stipulated meaning may closely resemble the conventional meaning of 
the defined term (whether ordinary or technical) or it may effect a radical 
departure (although a radical departure would violate current drafting 
standards).  In either case, interpreters are bound to apply the meaning 
stipulated by the law-maker, which may or may not incorporate 
conventional meaning.  

… 

Even when the purpose of an exhaustive definition is to clarify ordinary 
meaning, interpreters may not rely on their own understanding of the 
defined term.  They are obliged to work with the definition set out in the 
text.82 

[Emphasis added.] 

62. By way of contrast, the analysis of the TCC on the issue of whether the City made such a 

supply was based upon a correct approach to statutory interpretation that carefully 

considered the expansive wording of the ETA definitions of “supply” and “service”.83 

                                                 
82  Sullivan and Driedger on the Construction of Statutes (Fourth Edition, 2002), at p. 51 . [ABA, Tab 18] 
83  Trial Decision, para. 33 to 35 [AR, Tab 3]. 
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(iii) Second Error - There is no Requirement in the ETA or Case Law That a Person 
Must be Obligated to Provide Property or a Service in Order for a Supply to 
Occur 

63. The FCA’s conclusion that there was no supply by the City was based upon  

(a) the FCA’s view that in order for such a supply to occur the City must have been 

obligated under the Agreements to make the supply, and 

(b) the FCA’s finding that, under the Agreements, the City was not obligated “to 

supply to the Province a municipal transit system”.84 

64. The new legal principle established here, for the first time and without grounding in the 

ETA or any prior case, by the FCA is that a person receiving a grant or subsidy must 

have an obligation under the funding agreement to provide property or a service to the 

grantor in order for a supply to occur (“Required Obligation Principle”). 

65. The approach of the FCA, including the adoption of the Required Obligation Principle,  

in determining whether the City made a supply is flawed for three reasons.  

66. First and foremost, the Required Obligation Principle conflicts with the wording of the 

statutory definition of “supply”, which requires only that a person provide property or a 

service in any manner.  That definition does not require that the person providing 

property or a service have an obligation to do so. Indeed, the definition of “supply” 

expressly includes a gift, the fundamental nature of which is the absence of any 

obligation. Further, paragraph (b) of the definition of “recipient” (discussed below) 

expressly contemplates a supply occurring in the absence of an agreement. Further, no 

other provision in the ETA imposes a requirement that a person making a supply must be 

obligated to do so. Thus, the Required Obligation Principle is not grounded in, or 

consistent with, the relevant provisions of the ETA. This error by the FCA is consistent 

with the fundamental error in the FCA’s approach to statutory interpretation described 

                                                 
84  FCA Decision, para. 63 [AR, Tab 5].  However, at para. 31, 33 and 35 [AR, Tab 5] the FCA recognized 

that, under the CTA, the City has a statutory obligation to establish and maintain the public transportation 
system. At para. 33 [AR, Tab 5], the FCA found that “the City’s statutory obligations are not limited to 
planning a transportation system but include the construction and operation of the approved transportation 
plan.” 
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above. That is, had the FCA carefully considered the relevant statutory definitions, it is 

difficult to conceive that it would have created a new legal principle that so clearly 

contradicts those definitions. 

67. Second, in Des Chênes (discussed in detail below) the FCA concluded that Des Chênes 

made a supply of school busing services to the Province of Quebec notwithstanding the 

fact that Des Chênes was not obligated to provide those services.  Des Chênes had 

decided voluntarily to provide those services free of charge to its students, and thereby 

qualified for a subsidy.85 In the case at hand, the FCA’s conclusion that the City did not 

make a supply to the Province because, in its view, the City was not obligated to acquire 

or construct any particular transit facility is inconsistent with, and not reconcilable with, 

the decision in Des Chênes, which clearly indicates that a supply can be made in the 

absence of an obligation. 

68. Third, if the Required Obligation Principle is allowed to stand, the confusion to taxpayers 

and the potential effect on government revenues will be significant in the area of grants 

and subsidies and, because “supply” is the fundamental concept on which GST is 

imposed, also potentially in the broader commercial sector of the economy. 

69. Excluding this case, there are 12 reported Canadian GST cases involving grants and 

subsidies that have been decided to date (“Grant Cases”).86  The final decision was 

rendered by the TCC in 11 of those cases, and by the FCA in one case (Des Chênes). A 

supply was found to have occurred for all of the grants and subsidies in all 12 of the 

Grant Cases.  

                                                 
85  Des Chênes, supra, at para. 24 [ABA, Tab 5]. 
86  Club 63 North v. R., [1995] G.S.T.C. 75 (T.C.C.) [ABA, Tab 3]; Canadian Copper & Brass Development 

Assn. v. R., [1997] G.S.T.C. 11 (T.C.C.) [ABA, Tab 2]; Westcan Malting Ltd. v. R., [1998] G.S.T.C. 34 
(T.C.C.) [ABA, Tab 13]; Meadow Lake Swimming Pool Committee Inc. v. R., [1999] G.S.T.C. 96 (T.C.C.) 
[ABA, Tab 10]; Regina (City) v. R., supra [ABA, Tab 11]; Des Chênes, supra [ABA, Tab 5]; Decouvreurs 
(Commission scolaire) v. R., [2004] G.S.T.C. 49 (T.C.C.) [ABA, Tab 4]; Thompson Trailbreakers 
Snowmobile Club Inc. v. R., [2005] G.S.T.C. 124 (T.C.C.) [ABA, Tab 12]; Lethbridge (County) et al v. R., 
[2006] G.S.T.C. 16 (T.C.C.) [ABA, Tab 7]; Loisirs de Neufchâtel v. R., [2008] G.S.T.C. 153 (T.C.C.) 
[ABA, Tab 8]; British Columbia Transit v. R., [2006] G.S.T.C. 103 (T.C.C.) [ABA, Tab 1]; Laval (Société 
de Transport) v. R., [2008] G.S.T.C. 212 (T.C.C.) [ABA, Tab 6]. 
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70. In 3 of those 12 Grant Cases,87 including the FCA decision in Des Chênes, a supply 

occurred in the absence of a contractual obligation on the part of the grant recipient to 

provide property or a service. 

71. The Required Obligation Principle is not consistent with the analytical approaches or the 

decisions in any of the 12 Grant Cases. 

72. If the Required Obligation Principle had been applied in the Grant Cases, three88 would 

have been decided differently and a fourth89 would have had the same result for different 

reasons. 

73. Thus, the FCA erred in law in (a) creating a Required Obligation Principle which is 

entirely inconsistent with the statutorily defined terms, and (b) relying on that newly 

created and incorrect legal principle to conclude that the City did not make a supply to 

the Province on the basis that the Agreements did not require the City to supply to the 

Province a municipal transit system.90 

(iv) Conclusions Regarding the FCA’s Errors on the Supply Issue 

74. In conclusion, for all of the foregoing reasons, the FCA erred in law in its analytical 

approach to the supply issue, which, in turn, led to the FCA’s error in law in concluding 

that the City did not make a supply in respect of the City’s acquisition, construction and 

making available of those transit facilities for which the City received funding from the 

Province under the Agreements.  

                                                 
87 Des Chênes [ABA, Tab 5], Thompson Trailbreakers Snowmobile Club Inc. v. R. [ABA, Tab 12] and 

Loisirs de Neufchâtel v. R. [ABA, Tab 8] involved the common situation where a person who received a 
grant or subsidy chose, but was not obligated, to participate in a government program that involved the 
provision of a service to members of the public.  

88  Des Chênes [ABA, Tab 5], Thompson Trailbreakers Snowmobile Club Inc. v. R. [ABA, Tab 12] and 
Lethbridge (County) et al v. R. [ABA, Tab 7]. 

89  Loisirs de Neufchâtel v. R.  [ABA, Tab 8]. 
90  FCA Decision, para. 63 [AR, Tab 5]. 
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4. The Province Paid “Consideration” and was the “Recipient” of the Supply of the 
Transit Facilities Service 

(a) The TCC Correctly Concluded That the Province was the Recipient of the Supply of 
the Transit Facilities Service 

75. The next key issue in the required analysis is: to whom is the supply by the City made? 

76. Identifying the recipient of a supply for GST purposes requires consideration of the 

statutory definition of “recipient” in subsection 123(1), the relevant part of which is as 

follows: 

“recipient” of a supply of property or a service means 

 (a) where consideration for the supply is payable under an 
agreement for the supply, the person who is liable under the 
agreement to pay that consideration, 

 (b) where paragraph (a) does not apply and consideration is 
payable for the supply, the person who is liable to pay that 
consideration, … 

 [Emphasis added.] 

77. Paragraphs (a) and (b) of that definition establish that if a person is liable to pay 

consideration for a particular supply, that person is the recipient of the supply. 

78. “Consideration” is defined in subsection 123(1) to include “any amount that is payable 

for a supply by operation of law”.91 Thus, there will be consideration for GST purposes if 

two requirements are met: 

(a) there is a legal obligation to pay the amount in question; and 

(b) that amount is payable for a particular supply.92 

This statutory definition is not exhaustive; “consideration” for GST purposes also will 

include any amount that would be consideration under the common law.93 

                                                 
91 Subsection 123(1). 
92 Trial Decision, para. 38 [AR, Tab 3]. 
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79. The City’s position is that at the time the Province approved a particular transit facilities 

proposal and agreed to provide funding under the applicable Agreement the Province 

became liable (i.e., a contractual legal obligation arose at that time) to pay the funding to 

which it had committed. The TCC agreed and concluded that the provision of funding by 

the Province to the City according to the terms of the Agreements became a legal 

obligation of the Province.94  

80. The FCA’s earlier decision in Des Chênes is a leading GST case in the area of grants and 

subsidies. In that situation, the Province of Quebec provided subsidies to school boards 

which chose to provide school busing services for their students.95 A school board 

qualified for the subsidy if it met certain conditions, including that the students did not 

have to pay for the service.  

81. The FCA found that Des Chênes, a school board, made a supply of its school busing 

services to the Province of Quebec, and not to its students, because: 

(a) the subsidy constituted consideration for the supply because there was a “direct 

link” between the provision of the services and the resulting obligation of the 

Province to pay the subsidy; and 

(b) the Province of Quebec was the recipient of the supply under paragraph (b) of the 

definition of “recipient” in subsection 123(1) because the Province of Quebec was 

liable to pay the consideration under the provincial subsidy legislation.96 

                                                                                                                                                             
93 Lethbridge (County) et al v. R., para. 95 [ABA, Tab 7]; Trial Decision, para. 38 [AR, Tab 3]. 
94  Trial Decision, para. 44 [AR, Tab 3].  In support of this conclusion, the TCC stated at para. 43: 

The power to enforce the terms of an agreement is a hallmark of a contract. When queries were 
made of the Respondent as to whether or not either party could sue the other for failure to carry 
out obligations under the agreements, the Respondent confirmed that yes, they could. The parties 
undertook tough negotiations to reach the agreements. When one looks at what actually transpired 
as between the Province of Alberta and the Appellant, and examines the terms of these 
agreements, it is evident that the agreements were in fact valid and enforceable contracts. 

95  A school board was not obligated to provide school busing services for its students, but rather was entitled 
to provide transportation for its students if approved by the Minister of Transportation.  See Des Chênes, at 
para. 24 [ABA, Tab 5]. 

96  Des Chênes, at para. 23 to 25 and 35 [ABA, Tab 5]. Note that there was no form of agreement or contract 
between Des Chênes and the Province of Quebec relating to the subsidy; the relationship between the 



27 
 

82. In Des Chênes, the FCA made the following statements on the application of the ETA 

definitions of “recipient” and “consideration” in determining whether grant funding from 

a government body constitutes consideration paid by that body for a supply: 

18  Consideration under the Act is easily discernable when the obligation 
to pay arises under a contract.  It is more difficult to identify when the 
obligation to pay arises from a source other than a contract, as 
contemplated in paragraph (b) of the definition of the term “recipient” in 
section 123.  It is that difficulty that led to the requirement of a “direct 
link” recommended by Technical Information Bulletin B-06797 regarding 
the “goods and services tax treatment of grants and subsidies” .… 

19  Under the Act, in order for a payment to constitute consideration, it 
must have been made pursuant to a legal obligation (contractual or 
otherwise) and must be closely enough linked to a supply that it may be 
regarded as having been made “for” that supply… That is why a direct 
link is required. 

20  A payment made under a contract will inevitably meet that 
requirement since the very existence of the obligation to pay is conditional 
on the co-contracting party fulfilling the corresponding obligation that 
rests on him or her.  However, when the payment is made otherwise than 
under a contract, the purpose of the payment and the circumstances in 
which it is made must be carefully analyzed to determine whether there is 
a direct link with the supply; a payment will constitute consideration only 
where it is made “for” or in return for that supply.  

…. 

23 To constitute consideration, a payment must first have been made 
pursuant to an obligation.  That is what is stated in the definition of the 
term “consideration”, which refers to “… any amount that is payable by 
operation of law”, and the definition of the term “recipient:, which refers 
to “… the person who is liable under the agreement [or otherwise] to pay 
that consideration.”98 

[Emphasis added.] 

                                                                                                                                                             
parties relating to the subsidy was governed solely by the applicable provincial legislation. The FCA found 
the Province of Quebec liable to pay the subsidy under statutory authority [see para. 21 and 23 to 25] 
[ABA, Tab 5], not under any contract [see para. 28]. 

97 Published by the Canada Revenue Agency. 
98 Des Chênes, para. 18, 19, 20 and 23 [ABA, Tab 5].  Paragraphs 19 and 20 also were quoted by the TCC in 

the Trial Decision at para. 40 [AR, Tab 3]. 
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83. The FCA in Des Chênes found that, although that situation was “outside the realm of 

contracts” 99 (i.e., paragraph (a) of the definition of “recipient”, which requires an amount 

“payable under an agreement for the supply,” did not apply), the subsidy paid by the 

Province of Quebec to Des Chênes constituted consideration for the supply of the school 

busing services100 (i.e., paragraph (b) of the definition of “recipient” applied because the 

subsidy was paid under statutory authority101). The FCA also held that there was a “direct 

link” between the payment of the subsidy and the provision of the school busing service 

because 

(a) the province had a duty to pay the subsidy if Des Chênes provided the service 

under the conditions set out in the governing legislation,102 and 

(b) the service had to be provided, failing which the subsidy may be cancelled.103 

84. In the case at hand, the TCC followed the analytical approach and principles established 

in Des Chênes and correctly concluded that the Province paid consideration for, and 

therefore was the recipient of, the supply of the transit facilities service because: 

(a) the funding provided by the Province to the City under the Agreements was paid 

pursuant to a contractual legal obligation; and  

(b) the funding was directly linked to the transit facilities service provided by the City 

such that it should be regarded as having been made “for” that service (the supply 

in question).104 

                                                 
99  Des Chênes, para. 28 [ABA, Tab 5]. 
100 Des Chênes., para. 35 [ABA, Tab 5]. It is noteworthy that, apart from Des Chênes, the grant or subsidy was 

found to constitute consideration for the supply in nine of the other 11 Grant Cases, and for five of seven 
grants in Lethbridge (County) et al v. R. [ABA, Tab 7]. The only case where the grants were held to not 
constitute consideration for the particular supply (because the grants were unconditional and not related to a 
particular project) was Regina (City) v. R. [ABA, Tab 11]. 

101  Des Chênes, para. 21, 24 and 25 [ABA, Tab 5]. 
102 Des Chênes, para. 24 [ABA, Tab 5]. 
103 Des Chênes, para. 28 [ABA, Tab 5]. 
104 Trial Decision, para. 44, 45 and 46 [AR, Tab 3]. 
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85. Section 6(2) of the CTA provides that the Province may enter into “an agreement” with a 

city with respect to the sharing of costs of establishing a particular transportation facility.  

The City submits that the term “agreement” in that provision contemplates a legally 

binding contract, and that the Agreements here were legally binding contracts in respect 

of a particular transit facilities project once that project was approved by the Province. 

86. The provision of funding by the Province to the City according to the terms of the 

Agreements became a contractual legal obligation of the Province upon the Province’s 

approval of funding for a particular transit facilities project, as indicated by, among other 

things, terms such as: 

(a) “Whereas the Province has agreed to conditionally grant to the City, 75% 

(seventy-five percent) of the funds required …upon the terms and conditions 

contained herein” (in the BCG Agreement and the TCG Agreement); 

(b) “The Minister agrees to provide funds to the City for the City Transportation 

Fund subject to the following eligibility criteria …” (in the CTF Agreement); and 

(c) “This Agreement shall …be binding to the parties” (in each of the Agreements).105 

87. Further support for the TCC’s finding that the Agreements were valid and enforceable 

contracts is found in the fact that the City and the Province had undertaken tough 

negotiations to reach the Agreements.106 In addition, when the trial judge queried counsel 

for the Respondent as to whether or not either party could sue the other for failure to 

carry out obligations under the Agreements, counsel for the Respondent confirmed that 

the parties could sue to enforce the obligations under the Agreements.107 

88. As noted by the FCA in Des Chênes, payments made under contracts, such as the 

Agreements here, inevitably will meet the requirement of a direct link because the very 

                                                 
105 Trial Decision, para. 44 [AR, Tab 3]. It is noteworthy that in the FCA Decision the FCA appears to have 

agreed with the TCC’s conclusion that the Province was legally obligated to make payments under the 
Agreements. At para. 63 [AR, Tab 3] of the FCA Decision, the FCA stated: “It may be that the Province 
was obligated to make payments under the Agreements, as the Tax Court Judge found ...” 

106  Trial Decision, para. 43 [AR, Tab 3].  
107  Trial Decision, para. 43 [AR, Tab 3]. 
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existence of the obligation to pay is conditional on the co-contracting party fulfilling the 

corresponding obligations under the terms of the contract.108 

89. The Province provided the funding under the Agreements in direct response to 

applications for transit facilities funding submitted annually by the City and approved by 

the Province.109  For example, under the CTF Agreement the funds were paid in advance 

and only could be drawn upon by the City for the development of transit facilities 

approved by the Province. If the particular transit facilities were not developed, the 

funding from the Province would have stopped. This “supply” of a “service” had to be 

made by the City or the funding payments from the Province could not be drawn down - 

hence, the direct link.110 

90. The Province obtained from the City the service of acquiring or constructing the transit 

facilities and making them available for the citizens of Calgary in accordance with the 

terms in the Agreements which had been negotiated and agreed upon between the 

Province and the City.111 Due to the existence of the Agreements here, there is even 

stronger reason for concluding that the Province is the “recipient” of the supply by the 

City than there was for the conclusion in Des Chênes that the Province of Quebec was the 

recipient of the supply by the school board in those circumstances where no contract 

existed between the parties.112 

(b) The FCA Erred in Failing to Consider the Definitions of “Recipient” and 
“Consideration”, the Decision in Des Chệnes and the “Direct Link” Principle 

91. Again, it is remarkable that nowhere in the FCA Decision are the ETA definitions of 

“recipient” and “consideration” set out or even referred to. Furthermore, in arriving at its 

decision that the City did not make a taxable supply of a municipal transit system to the 
                                                 
108 Des Chênes., para. 20 [ABA, Tab 5]. Trial Decision, para. 45 [AR, Tab 3]. 
109  Trial Decision, para. 46 [AR, Tab 3]. 
110 Trial Decision, para. 46 [AR, Tab 3]. 
111 Trial Decision, para. 48 [AR, Tab 3]. 
112  It is noteworthy that after the Des Chênes decision, Parliament amended the exempt supply provision at 

issue in that appeal, section 5 of Part III of Schedule V, to provide that a supply of a school busing service 
made by a school authority is an exempt supply regardless of the identity of the recipient (unless the 
recipient is another school authority). In enacting that amendment, Parliament, unlike the Respondent in 
this case, recognized and took into account the legal principles established in Des Chênes. 



31 
 

Province,113 the FCA continued with its fundamentally flawed approach to statutory 

interpretation by not considering or commenting on either of those statutory definitions.  

92. Moreover, and also remarkable, nowhere in the FCA’s analysis is there even a reference 

to, let alone consideration of, the FCA’s earlier decision in Des Chênes, which has been 

one of the leading decisions on the interpretation and application of the GST concepts of 

“recipient” and “consideration” in the context of grants and subsidies.114 

93. In this case, the FCA erred in law by failing to consider 

(a) the ETA definitions of “recipient” and “consideration”, and 

(b) the implications of the Des Chênes decision, including the direct link principle 

confirmed therein, 

in arriving at a determination of whether, for GST purposes, the Province was the 

recipient of a supply from the City in this circumstance. 

94. The FCA further erred in law in concluding that the Agreements were not valid and 

legally enforceable contracts between the City and the Province, but rather “are simply 

the mechanism by which that financial assistance is administered and by which 

accountability for public funds is maintained.”115 

95. The City submits that there is no reasonable basis for the FCA’s conclusion that under the 

Agreements (after the Province had approved funding for a particular transit facility 

project) the City was not obligated to acquire or construct the particular transit facilities 

or that the Province was not obligated to provide the funding to which it had committed. 

On the other hand, the TCC correctly concluded that the Agreements were valid and 

enforceable contracts based on, among other things, (a) the tough negotiations between 

the parties to reach the Agreements, (b) the considerable evidence before the TCC of 

                                                 
113  FCA Decision, para. 64 [AR, Tab 5]. 
114  The statutory definitions of “recipient” and “consideration” , and the decision in Des Chênes, were referred 

to and analyzed by the TCC in the Trial Decision, and also were relied upon by the City in its argument 
before the FCA. 

115  FCA Decision, para. 57 [AR, Tab 5]. 
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what actually transpired as between the Province and the City in carrying out their 

activities under the Agreements, and (c) an examination of the terms of the 

Agreements.116 

5. Each Supply of the Transit Facilities Service was Made at the Time the Province 
Approved the Particular Project and the Related Funding 

96. Where a supply occurs pursuant to an agreement, section 133 sets out deeming rules 

which determine the time when a supply is considered to be made for GST purposes, as 

follows: 

....where an agreement is entered into to provide property or a service, 

 (a) the entering into of the agreement shall be deemed to be a 
supply of the property or service made at the time the agreement is 
entered into; and 

 (b) the provision, if any, of a property or a service under the 
agreement shall be deemed to be part of the supply referred to in 
paragraph (a) and not a separate supply. 

97. Thus, the issue arises as to what was the time at which “the agreement [was] entered 

into” for each of the subject transit facilities projects, in the context of the terms of the 

Agreements, the project and funding approval process thereunder, and the conduct of the 

parties in that approval process.117 

98. The City submits that a supply was deemed to be made by the City under paragraph 

133(a) when, under the terms of the applicable Agreement, the Province formally 

approved a particular transit facilities proposal and agreed to provide funding therefor. At 

that time, the Province and the City definitively had entered into “an agreement” that the 

City would acquire or construct the particular transit facilities and the Province would 

provide the funding to which it had committed.  The City’s subsequent activities of 

acquiring, constructing and making available to the public those transit facilities were 

deemed, under paragraph 133(b), to form part of that original “agreement” supply that 

                                                 
116  Trial Decision, para. 43 [AR, Tab 3]. 
117  Neither the TCC nor the FCA considered the issue of the timing of these supplies or the application of 

section 133. 



33 
 

was deemed, under paragraph 133 (a), to have occurred at the time the agreement was 

entered into (i.e., the date of approval by the Province for that particular project).  

6. Each Supply of the Transit Facilities Service was not an Exempt Supply 

99. To the extent that the City makes exempt supplies, it is not engaged in “commercial 

activity” and cannot claim ITCs.118 

100. “Exempt supply” is defined in subsection 123(1) as a supply included in Schedule V. 

101. The TCC correctly concluded that the transit facilities supplies were not exempt supplies 

because they were not included in the listing of exempt supplies in Schedule V.119  In 

particular, section 24120 of Part VI of Schedule V could not have applied because each 

supply of a transit facilities service was “made to” the Province by the City, and was not 

“made to” a member of the public,121 because the “recipient” of that supply was the 

Province.122 

102. Further support for the foregoing conclusion is found in the Technical Notes123 regarding 

an amendment to section 24 of Part VI of Schedule V made in 1997, wherein the 

Department of Finance stated that: 

This provision is intended to exempt only services supplied directly to the 
public. 

103. Further, the transit facilities supplies made by the City under the Agreements were not 

exempt supplies under section 10 of Part VI of Schedule V, which exempts: 
                                                 
118  For example, the day-to-day operations of the City’s municipal transit system for users who pay fares for 

such use is a passenger transportation service that is an exempt supply. Consequently, the City is not 
entitled to claim ITCs to recover GST that it pays on its costs of operating the transit system, including 
inputs such as fuel, electricity and tires. 

119 Trial Decision, para. 60 [AR, Tab 3]. 
120 Section 24 of Part VI of Schedule V provides an exemption for “[a] supply made to a member of the public 

of a municipal transit service or of a passenger transportation service designated by the Minister to be a 
municipal transit service” (emphasis added). 

121 Trial Decision, para. 59 [AR, Tab 3]. 
122  The definition of “recipient” in subsection 123(1) provides that “any reference to a person to whom a 

supply is made shall be read as a reference to the recipient of the supply.” 
123  Minister of Finance, Department of Finance News Release, Updated Explanatory Notes for HST - 

Streamlined GST, July 10, 1997, clause 115. 
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A supply made by a public sector body124 of any property or service where 
all or substantially all of the supplies of the property or service by the 
body are made for no consideration..., 

because those supplies were made to the Province as “recipient” for “consideration” in 

the form of the grant funding provided by the Province.  

7. Each Supply of the Transit Facilities Service was Made in the Course of the City’s 
“Commercial Activities” and Therefore was a “Taxable Supply” 

104. The TCC correctly concluded that the City’s activities in acquiring, constructing and 

making available the transit facilities constituted “commercial activities” for GST 

purposes.125 The requirements for “commercial activity” under paragraph (a) of the 

definition of that expression in subsection 123(1)126 were met because: 

(a) the City’s activities in performing its obligations under the Agreements 

constituted a business, as analyzed above; and 

(b) the supply of the transit facilities service made by the City to the Province in the 

course of that business was not an exempt supply, as analyzed above.127 

105. “Taxable supply” is defined in subsection 123(1) as “a supply made in the course of a 

commercial activity.” Here, the TCC correctly concluded that the supplies made by the 

City to the Province were taxable supplies because they were made in the course of the 

City’s commercial activities.128 

                                                 
124 The definition of “public sector body” in subsection 123(1) includes a government and, therefore, includes 

the City.  
125  Trial Decision, para. 61 [AR, Tab 3]. 
126  The relevant part of the definition of “commercial activity” in subsection 123(1) reads: “‘commercial 

activity’ of a person means (a) a business carried on by the person …, except to the extent to which the 
business involves the making of exempt supplies by the person, …” As noted above, “business” also is a 
defined term for purposes of the ETA. 

127 Trial Decision, para. 61 [AR, Tab 3]. 
128  Trial Decision, para. 60, 61 and 65 [AR, Tab 3]. 



35 
 

8. The City was Entitled to ITCs to Recover the GST it Paid on its Input Costs 
Relating to the Transit Facilities Business 

106. Subsection 169(1) provides that where a person acquires or imports property or a service 

in circumstances where GST is payable, the person is entitled to claim an ITC to recover 

that GST to the extent (expressed as a percentage) to which the person acquired or 

imported the property or service for consumption, use or supply in the course of 

“commercial activities” of the person.129 

107. The TCC correctly concluded that the City was entitled, under subsection 169(1), to 

claim ITCs to recover the GST that it paid on the property and services (i.e., the inputs) it 

acquired or imported for use in acquiring, constructing and making available the transit 

facilities because those inputs were acquired or imported for use in the City’s commercial 

activities, based on the above analysis.130 The TCC then went on to consider the effect of 

the ITC apportioning rule in subsection 141.01(2). 

108. Subsection 141.01(2) requires apportioning of inputs, for claiming ITCs under subsection 

169(1), based on the extent to which the inputs are used in making taxable supplies for 

consideration, as compared to use for purposes other than making taxable supplies for 

consideration (e.g, for making exempt supplies), as follows: 

Where a person acquires or imports property or a service ... for 
consumption or use in the course of an endeavour of the person, the person 
shall, for the purposes of this Part, be deemed to have acquired or 
imported the property or service or brought it into the Province, as the case 
may be, 

(a) for consumption or use in the course of commercial activities of 
the person, to the extent that the property or service is acquired, 
imported or brought into the Province by the person for the 
purpose of making taxable supplies for consideration in the course 
of that endeavour; and 

 (b) for consumption or use otherwise than in the course of 
commercial activities of the person, to the extent that the property 

                                                 
129 Trial Decision, para. 19 to 22 [AR, Tab 3]. 
130 Trial Decision, para. 73 [AR, Tab 3]. 



36 
 

or service is acquired, imported or brought into the Province by the 
person 

 (i) for the purposes of making supplies in the course of that 
endeavour that are not taxable supplies made for 
consideration, or  

 (ii) for a purpose other than the making of supplies in the 
course of that endeavour. 

[Emphasis added.] 

109. The TCC correctly concluded that subsection 141.01(2) did not apply because the City’s 

activities under the Agreements constituted a separate “endeavour”,131 as that term is 

defined for the purposes of section 141.01, since those activities constituted a separate 

business that exclusively involved making taxable supplies for consideration to the 

Province. That business was independent and distinct from the City’s other activities, in 

particular from the City’s other business of providing municipal transit services to the 

public, which involves making exempt supplies for GST purposes.132 

110. The TCC found support in London Life v. R. 133 for its conclusion that subsection 

141.01(2) did not apply: 

In that case, London Life had leased commercial office space, and had 
undertaken the construction of leasehold improvements on the leased 
premises using funds provided by its landlords.  In allowing the appeal, 
Rothstein J.A. (as he then was) viewed the leasing transactions as 
independent from London Life’s primary business, which was the exempt 
supply of financial services.  He reasoned at paragraph 33: 

 Certainly, the ultimate purpose of London Life is to lease 
improved premises for its financial services business of providing 
exempt supplies.  But when the leasing transactions are considered 
independently, London Life is supplying the leasehold 
improvements to the landlords for the consideration of the 

                                                 
131  The definition of “endeavour” in subsection 141.01(1) includes, among other things, a “business” of the 

person.  
132  Trial Decision, para. 65 and 68 [AR, Tab 3]. As noted by the TCC at para. 65: “The supply of the 

municipal transit service to the public, although it may have been facilitated by the arrangement between 
the Appellant and the Province, was not made in the course of that endeavour.” 

133  London Life Insurance Co. v. R., [2000] G.S.T.C. 111 (F.C.A.), reversing [1998] G.S.T.C. 93 (T.C.C.) 
[ABA, Tab 9].  
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leasehold improvement allowances.  In turn, the landlords are 
providing the improved leased premises to London Life for its 
financial services business.  In this way, London Life’s provision 
of leasehold improvements to the landlords constitutes a 
commercial activity.134 

111. The TCC correctly concluded that the City was entitled to claim the ITCs for all (and not 

only a portion) of the GST paid on the inputs in question because subsection 141.01(2) 

did not apply to attribute any portion of that GST paid to exempt supply activities of the 

City.135 

112. The FCA did not comment on section 141.01 due to its erroneous conclusion, discussed 

above, that the City did not make any supplies to the Province. 

 
134  Trial Decision, para. 66 [AR, Tab 3]. 
135  Trial Decision, para. 68 [AR, Tab 3]. 
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PART IV - SUBMISSIONS ON COSTS 

113. The Appellant seeks an order for costs throughout. 

 

PART V - ORDERS SOUGHT 

114. The Appellant seeks an order that: 

(a)  this appeal be allowed with costs throughout; and  

(b) the GST assessment in issue be referred back to the Minister of National Revenue 

for reassessment on the basis that the Appellant is entitled to the ITCs as claimed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

 

 

Counsel for the Appellant 

 

DATED: March 31, 2011 
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PART VII -STATUTORY PROVISIONS 

Excise Tax Act, R.S.C. 1985, c. E-15 

123(1)  In section 121, this Part and Schedules V to X 

 “business” includes a profession, calling, trade, manufacture or undertaking of any kind 
whatever, whether the activity or undertaking is engaged in for profit, and any activity engaged 
in on a regular or continuous basis that involves the supply of property by way of lease, licence 
or similar arrangement, but does not include an office or employment; 

 “commercial activity” of a person means 

 (a) a business carried on by the person (other than a business carried on without a reasonable 
expectation of profit by an individual, a personal trust or a partnership, all of the members of 
which are individuals), except to the extent to which the business involves the making of 
exempt supplies by the person, 

 (b) an adventure or concern of the person in the nature of trade (other than an adventure or 
concern engaged in without a reasonable expectation of profit by an individual, a personal 
trust or a partnership, all of the members of which are individuals), except to the extent to 
which the adventure or concern involves the making of exempt supplies by the person, and 

 (c) the making of a supply (other than an exempt supply) by the person of real property of 
the person, including anything done by the person in the course of or in connection with the 
making of the supply; 

“consideration” includes any amount that is payable for a supply by operation of law; 

“exempt supply” means a supply included in Schedule V; 

“public sector body” means a government or a public service body; 

“recipient” of a supply of property or a service means 

 (a) where consideration for the supply is payable under an agreement for the supply, the 
person who is liable under the agreement to pay that consideration, 

 (b) where paragraph (a) does not apply and consideration is payable for the supply, the 
person who is liable to pay that consideration, and 

 (c) where no consideration is payable for the supply, 

 (i) in the case of a supply of property by way of sale, the person to whom the property is 
delivered or made available, 

 (ii) in the case of a supply of property otherwise than by way of sale, the person to whom 
possession or use of the property is given or made available, and 
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 (iii) in the case of a supply of a service, the person to whom the service is rendered, 

and any reference to a person to whom a supply is made shall be read as a reference to the 
recipient of the supply; 

“service” means anything other than 

 (a) property, 

 (b) money, and 

 (c) anything that is supplied to an employer by a person who is or agrees to become an 
employee of the employer in the course of or in relation to the office or employment of that 
person; 

“supply” means, subject to sections 133 and 134, the provision of property or a service in any 
manner, including sale, transfer, barter, exchange, licence, rental, lease, gift or disposition; 

“taxable supply” means a supply that is made in the course of a commercial activity; 

 

133.  For the purposes of this Part, where an agreement is entered into to provide property or a 
service, 

(a) the entering into of the agreement shall be deemed to be a supply of the property or 
service made at the time the agreement is entered into; and 

(b) the provision, if any, of property or a service under the agreement shall be deemed to be 
part of the supply referred to in paragraph (a) and not a separate supply. 

 

141.01 (1) Meaning of “endeavour” — In this section, “endeavour” of a person means 

(a) a business of the person; 

(b) an adventure or concern in the nature of trade of the person; or 

(c) the making of a supply by the person of real property of the person, including anything 
done by the person in the course of or in connection with the making of the supply. 

... 

(2) Acquisition for purpose of making supplies — Where a person acquires or imports property 
or a service or brings it into a participating province for consumption or use in the course of an 
endeavour of the person, the person shall, for the purposes of this Part, be deemed to have 
acquired or imported the property or service or brought it into the province, as the case may be, 
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(a) for consumption or use in the course of commercial activities of the person, to the extent 
that the property or service is acquired, imported or brought into the province by the person 
for the purpose of making taxable supplies for consideration in the course of that endeavour; 
and 

(b) for consumption or use otherwise than in the course of commercial activities of the 
person, to the extent that the property or service is acquired, imported or brought into the 
province by the person 

(i) for the purpose of making supplies in the course of that endeavour that are not taxable 
supplies made for consideration, or 

(ii) for a purpose other than the making of supplies in the course of that endeavour. 

 

165(1)  Subject to this Part, every recipient of a taxable supply made in Canada shall pay to Her 
Majesty in right of Canada tax in respect of the supply calculated at the rate of 5% on the value 
of the consideration for the supply.       

 

169(1)  Subject to this Part, where a person acquires or imports property or a service or brings it 
into a participating province and, during a reporting period of the person during which the person 
is a registrant, tax in respect of the supply, importation or bringing in becomes payable by the 
person or is paid by the person without having become payable, the amount determined by the 
following formula is an input tax credit of the person in respect of the property or service for the 
period:                                

A × B 

where 

 A is the tax in respect of the supply, importation or bringing in, as the case may be, that 
becomes payable by the person during the reporting period or that is paid by the person during 
the period without having become payable; and 

 B is 

 (a) where the tax is deemed under subsection 202(4) to have been paid in respect of 
the property on the last day of a taxation year of the person, the extent (expressed as a 
percentage of the total use of the property in the course of commercial activities and 
businesses of the person during that taxation year) to which the person used the 
property in the course of commercial activities of the person during that taxation year, 

 (b) where the property or service is acquired, imported or brought into the province, 
as the case may be, by the person for use in improving capital property of the person, 
the extent (expressed as a percentage) to which the person was using the capital 
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property in the course of commercial activities of the person immediately after the 
capital property or a portion thereof was last acquired or imported by the person, and 

 (c) in any other case, the extent (expressed as a percentage) to which the person 
acquired or imported the property or service or brought it into the participating 
province, as the case may be, for consumption, use or supply in the course of 
commercial activities of the person. 

 

Part VI, Schedule V (exempt supplies) 

10. A supply made by a public sector body of any property or service where all or substantially 
all of the supplies of the property or service by the body are made for no consideration, but not 
including a supply of blood or blood derivatives. 

24. A supply made to a member of the public of a municipal transit service or of a public 
passenger transportation service designated by the Minister to be a municipal transit service. 

 

123(1)  Les définitions qui suivent s'appliquent à l'article 121, à la présente partie et aux annexes 
V à X.                                                                                                                                                                          

« entreprise » Sont compris parmi les entreprises les commerces, les industries, les professions et 
toutes affaires quelconques avec ou sans but lucratif, ainsi que les activités exercées de façon 
régulière ou continue qui comportent la fourniture de biens par bail, licence ou accord semblable. 
En sont exclus les charges et les emplois. 

« activité commerciale » Constituent des activités commerciales exercées par une personne : 

 a) l'exploitation d'une entreprise (à l'exception d'une entreprise exploitée sans attente 
raisonnable de profit par un particulier, une fiducie personnelle ou une société de personnes 
dont l'ensemble des associés sont des particuliers), sauf dans la mesure où l'entreprise 
comporte la réalisation par la personne de fournitures exonérées; 

 b) les projets à risque et les affaires de caractère commercial (à l'exception de quelque projet 
ou affaire qu'entreprend, sans attente raisonnable de profit, un particulier, une fiducie 
personnelle ou une société de personnes dont l'ensemble des associés sont des particuliers), 
sauf dans la mesure où le projet ou l'affaire comporte la réalisation par la personne de 
fournitures exonérées; 

 c) la réalisation de fournitures (sauf des fournitures exonérées) d'immeubles appartenant à la 
personne, y compris les actes qu'elle accomplit dans le cadre ou à l'occasion des fournitures. 

« contrepartie » Est assimilé à une contrepartie tout montant qui, par effet de la loi, est payable 
pour une fourniture. 
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« acquéreur » 

 a) Personne qui est tenue, aux termes d'une convention portant sur une fourniture, de payer 
la contrepartie de la fourniture; 

 b) personne qui est tenue, autrement qu'aux termes d'une convention portant sur une 
fourniture, de payer la contrepartie de la fourniture; 

 c) si nulle contrepartie n'est payable pour une fourniture : 

 (i) personne à qui un bien, fourni par vente, est livré ou mis à sa disposition, 

 (ii) personne à qui la possession ou l'utilisation d'un bien, fourni autrement que par vente, 
est transférée ou à la disposition de qui le bien est mis, 

 (iii) personne à qui un service est rendu. 

Par ailleurs, la mention d'une personne au profit de laquelle une fourniture est effectuée vaut 
mention de l'acquéreur de la fourniture. 

« service » Tout ce qui n'est ni un bien, ni de l'argent, ni fourni à un employeur par une personne 
qui est un salarié de l'employeur, ou a accepté de l'être, relativement à sa charge ou à son emploi. 

« fourniture » Sous réserve des articles 133 et 134, livraison de biens ou prestation de services, 
notamment par vente, transfert, troc, échange, louage, licence, donation ou aliénation. 

« fourniture taxable » Fourniture effectuée dans le cadre d'une activité commerciale. 

« fourniture exonérée » Fourniture figurant à l'annexe V. 

« organisme du secteur public » Gouvernement ou organisme de services publics. 

 

133.  Pour l'application de la présente partie, la fourniture objet d'une convention est réputée 
effectuée à la date de conclusion de la convention. La livraison du bien ou la prestation du 
service aux termes de la convention est réputée faire partie de la fourniture et ne pas constituer 
une fourniture distincte. 

 

141.01 (1)  Au présent article, constituent les initiatives d'une personne :                               

 a) ses entreprises; 

 b) ses projets à risques et ses affaires de caractère commercial; 

 c) la réalisation de fournitures d'immeubles lui appartenant, y compris les actes qu'elle 
accomplit dans le cadre ou à l'occasion des fournitures. 
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... 

(2)  La personne qui acquiert ou importe un bien ou un service, ou le transfère dans une province 
participante, pour consommation ou utilisation dans le cadre de son initiative est réputée, pour 
l'application de la présente partie, l'acquérir, l'importer ou le transférer dans la province, selon le 
cas, pour consommation ou utilisation : 

 a) dans le cadre de ses activités commerciales, dans la mesure où elle l'acquiert, l'importe ou 
le transfère dans la province afin d'effectuer, pour une contrepartie, une fourniture taxable 
dans le cadre de l'initiative; 

 b) hors du cadre de ses activités commerciales, dans la mesure où elle l'acquiert, l'importe ou 
le transfère dans la province : 

 (i) afin d'effectuer, dans le cadre de l'initiative, une fourniture autre qu'une fourniture 
taxable effectuée pour une contrepartie, 

 (ii) à une fin autre que celle d'effectuer une fourniture dans le cadre de l'initiative. 

 

165(1)  Sous réserve des autres dispositions de la présente partie, l'acquéreur d'une fourniture 
taxable effectuée au Canada est tenu de payer à Sa Majesté du chef du Canada une taxe calculée 
au taux de 5 % sur la valeur de la contrepartie de la fourniture.        

 

169(1)  Sous réserve des autres dispositions de la présente partie, un crédit de taxe sur les intrants 
d'une personne, pour sa période de déclaration au cours de laquelle elle est un inscrit, 
relativement à un bien ou à un service qu'elle acquiert, importe ou transfère dans une province 
participante, correspond au résultat du calcul suivant si, au cours de cette période, la taxe relative 
à la fourniture, à l'importation ou au transfert devient payable par la personne ou est payée par 
elle sans qu'elle soit devenue payable :                                   

A × B 

où 

 A représente la taxe relative à la fourniture, à l'importation ou au transfert, selon le cas, qui, 
au cours de la période de déclaration, devient payable par la personne ou est payée par elle sans 
qu'elle soit devenue payable; 

 B  : 

 a) dans le cas où la taxe est réputée, par le paragraphe 202(4), avoir été payée 
relativement au bien le dernier jour d'une année d'imposition de la personne, le 
pourcentage que représente l'utilisation que la personne faisait du bien dans le cadre 
de ses activités commerciales au cours de cette année par rapport à l'utilisation totale 
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qu'elle en faisait alors dans le cadre de ses activités commerciales et de ses 
entreprises; 

 b) dans le cas où le bien ou le service est acquis, importé ou transféré dans la 
province, selon le cas, par la personne pour utilisation dans le cadre d'améliorations 
apportées à une de ses immobilisations, le pourcentage qui représente la mesure dans 
laquelle la personne utilisait l'immobilisation dans le cadre de ses activités 
commerciales immédiatement après sa dernière acquisition ou importation de tout ou 
partie de l'immobilisation; 

 c) dans les autres cas, le pourcentage qui représente la mesure dans laquelle la 
personne a acquis ou importé le bien ou le service, ou l'a transféré dans la province, 
selon le cas, pour consommation, utilisation ou fourniture dans le cadre de ses 
activités commerciales. 

 

Partie VI, Annexe  V  (Fournitures exonérées) 

10.  La fourniture par un organisme du secteur public de biens ou services, sauf la fourniture de 
sang ou de dérivés du sang, si la totalité, ou presque, des fournitures des biens ou services sont 
effectuées par l'organisme à titre gratuit. 

24.  La fourniture, effectuée au profit d'un membre du public, de services municipaux de 
transport ou de services publics de transport de passagers désignés par le ministre comme 
services municipaux de transport. 
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