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PART I – FACTS 

A. OVERVIEW 

1. Prostitution is dangerous regardless of the venue in which it takes place and the legal 

regime governing it. There are many complex factors responsible for these dangers. Balancing 

and addressing complex social issues, such as those raised by prostitution, is Parliament’s 

responsibility. Parliament has chosen to criminalize prostitution’s most harmful and public 

emanations, in order to deter prostitution (and those who would profit from it), because of the 

risk of harms both to those who are involved in it and to the communities in which it takes place. 

Deference must be given to Parliament’s choices. 

2. The harms suffered by prostitutes are at the hands of pimps and violent johns. No one 

has asserted that the harms are directly caused by s. 210 (bawdy-houses) and para. 212(1)(j) 

(living on the avails) of the Criminal Code. Instead, over 25,000 pages of evidence were filed to 

answer whether there is an indirect connection between the harms suffered by prostitutes at the 

hands of third parties and the prohibitions that is sufficient to establish a s. 7 infringement of the 

right to security of the person. The evidence does not establish this indirect connection, contrary 

to the conclusions of the Courts below.  

3. Like many criminal prohibitions, s. 210 and para. 212(1)(j) have indirect and incidental 

effects on individuals. These effects do not, however, justify a finding that prostitutes’ s. 7 rights 

to security are breached in a manner inconsistent with the principles of fundamental justice. The 

Court of Appeal for Ontario (“OCA”) erred in finding that they did, by applying an incorrect and 

dangerously low de minimis standard of causation. This is of particular concern where the facts 

supporting the alleged deprivation are not adjudicative, but legislative and social, consisting of 

anecdotal and social science opinion evidence. Approval of such an approach would put many 

similar criminal prohibitions in issue.  

4. Even if this Court were to accept that there is some causal link between s. 210 and para. 

212(1)(j) and harms to prostitutes, the legislation is not contrary to s. 7 of the Charter. Neither 

prohibition is grossly disproportionate, nor overly broad when any contribution they may have to 

the harms, however limited, is measured against the important societal objectives served by 

them, including deterring the most harmful and public emanations of prostitution; protecting 
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those engaged in prostitution; and reducing the societal harms to communities, children and 

society at large.  

B. EVIDENTIARY MATTERS THAT WERE AND WERE NOT IN DISPUTE 

5. All of the parties, the Application judge and the OCA accepted that: (a) street 

prostitution is a dangerous activity; (b) all prostitution, regardless of venue, carries a risk of 

violence; (c) prostitution conducted in indoor venues can be dangerous; and (d) there are 

multiple factors responsible for the violence faced by prostitutes.1  

6. The key matters in dispute, as noted by the Application judge, were: (a) whether indoor 

prostitution is, or can be made, less dangerous than street prostitution; (b) whether indoor 

prostitutes are in a better position to prevent harm to themselves than street prostitutes; and (c) 

whether the impugned provisions “materially contribute” to the risk of harms suffered by 

prostitutes.2 

7. All parties recognized that social science research about prostitution, and the source of 

its harms, has methodological limitations: it targets an overall population that is hard to reach, 

fluid in nature and impossible to objectively measure. Social science study findings must, 

therefore, be restricted to their small samples and cannot be generalized to the overall 

population.3  

8. All of the parties and the Application judge acknowledged that most prostitution-related 

research to date has focused on street-based populations, largely due to their accessibility to 

researchers. Similarly, they acknowledged that off-street prostitution, estimated to be much more 

                                                 
1 Appellants’ Record, Vol. I, Tab 3, p. 35, Bedford v. Canada (A.G.) (2001), 327 D.L.R. (4th) 52, 2010 ONSC 
4264 at para. 116 [Bedford (Sup. Ct.)], Appellants’ Record, Vol. II, Tab 7, pp. 59-60, 85, 123 and 129, Canada 
(A.G.) v. Bedford (2012), 109 O.R. (3d) 1, 2012 ONCA 186 at paras. 134, 207, 307 and 321 [Bedford (OCA)] 
2 Appellants’ Record, Vol. I, Tab 3, p. 35, Bedford (Sup. Ct.), supra at para. 117; See also J.A.R., Vol. 21, Tab 
53, pp. 5984-5, Transcript of the cross-examination of Dr. John Lowman [Lowman Transcript], Qs. 10-11. 
3 Appellants’ Record, Vol. I, Tab 3, p. 31, Bedford (Sup. Ct.), supra at para. 98; See also: J.A.R., Vol. 31, Tab 65, 
p. 9091, Transcript of the cross-examination of Ronald Weitzer [Weitzer Transcript], p. 120, line 16; J.A.R., Vol. 
14, Tab 49, pp. 3944, 3950 and 3961-2, Transcript of the cross-examination of Dr. C. Benoit [Benoit Transcript], 
p.19, line 20; p. 25, line 15; p. 36, lines 13-18; p. 37, lines 16-23; J.A.R., Vol. II, Tab 43, p. 2856, Transcript of 
cross-examination of Dr. Gayle MacDonald [MacDonald Transcript], p. 37, line 13; J.A.R., Vol. 21, Tab 53, p. 
5920, Lowman Transcript, Vol. 1, p. 31, line 17; J.A.R., Vol. 12, Tab 46, pp. 3204, 3206, Transcript of the cross-
examination of Dr. Maticka-Tyndale [Maticka-Tyndale Transcript], p. 19, line 8; p. 21, line 17; J.A.R., Vol. 25, 
Tab 56, p. 7217, Transcript of the cross-examination of Dr. F. Shaver [Shaver Transcript], p. 41, line 21 
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prevalent than street prostitution, is under-researched and little is known about it.4 As a result, 

most of the social science evidence in this appeal relates only to street prostitution,5 with very 

little social science evidence on violence in off-street prostitution having been conducted in 

Canada. 

C. HARMS ASSOCIATED WITH PROSTITUTION 

1) Harms suffered by prostitutes  

9. The claimants’ experts acknowledge that prostitution itself is an intrinsically risky 

activity. Commercial sex contacts are generally between strangers, carried out in private, and 

there is an inherent element of unpredictability that cannot be removed.6 Prostitutes are at risk of 

physical violence from their customers (“johns”) and from those who exercise control, direction 

or influence over them for gain (i.e. “pimps”).7 This includes beatings, robberies, sexual assault 

and murder. As one experiential witness put it, “johns can become violent at any moment” 

regardless of what precautions a prostitute takes.8 

                                                 
4 Appellants’ Record, Vol. I, Tab 3, p. 31, Bedford (Sup. Ct.), supra at para. 98; See also: J.A.R., Vol. 31, Tab 65, 
p. 9091, Weitzer Transcript, p. 120, line 16; J.A.R., Vol. 14, Tab 49, pp. 3944, 3950 and 3961-2, Benoit 
Transcript, p. 19, line 20; p. 25, line 15; p. 36, line 13; p. 37, lines 16-23; J.A.R., Vol. 11, Tab 43, p. 2856, 
MacDonald Transcript, p. 37, line 13; J.A.R., Vol. 21. Tab 53, p. 5920, Lowman Transcript, Vol. 1, p. 31, line 17; 
J.A.R., Vol. 12, Tab 46, pp. 3204, 3206, Maticka-Tyndale Transcript, p. 19, line 8; p. 21, line 17; J.A.R., Vol. 25, 
Tab 56, p. 7217, Shaver Transcript, p. 41, line 21 
5 Appellants’ Record, Vol. I, Tab 3, p. 65, Bedford (Sup. Ct.), supra at para. 239; Appellants’ Record, Vol. II, p. 
18, Bedford (OCA), supra at para. 33 
6 J.A.R., Vol. 20, Tab 51Y, p. 5540, Lowman Affidavit, Exhibit “Y”, p. 700; J.A.R., Vol. 22, Tab 53, p. 6347, 
Lowman Transcript, Vol. 2, p. 457, lines 11-16; J.A.R., Vol. 22, Tab 53, p. 6349, Lowman Transcript, Vol. 2, p. 
459, lines 20-23; J.A.R., Vol. 15, Tab 51AC, p. 5627, Lowman Affidavit, Exhibit “AC”, p. 136; J.A.R., Vol. 13, 
Tab 48, pp. 3423-24, Affidavit of Cecilia Benoit [Benoit Affidavit], paras. 22-23 
7 J.A.R., Vol. 49, Tab 113, pp. 14233-5, Affidavit of Dr. Melissa Farley [Farley Affidavit], paras. 15-21; J.A.R., 
Vol. 55, Tab 119, pp. 16066-7, Affidavit of Dr. Janice Raymond [Raymond Affidavit], paras. 78-9; J.A.R., Vol. 40, 
Tab 102, p. 11387, Affidavit of Dr. Richard Poulin [Poulin Affidavit], para. 26; Appellants’ Record, Vol. IV, Tab 
39, pp. 7-8, 9, and 12-13, Affidavit of Natasha Falle [Falle Affidavit], paras. 22, 28 and 37-39; Appellants’ 
Record, Vol. V, Tab 43, p. 31, Affidavit of Dawn Hodgins [Hodgins Affidavit], paras. 22-23; Appellants’ Record, 
Vol. V, Tab 45, p. 63, Affidavit of J.S. [J.S. Affidavit], para. 23; Appellants’ Record, Vol. V, Tab 48, p. 99, 
Affidavit of K.C. [K.C. Affidavit], para. 14 
8 Appellants’ Record, Vol. 4, Tab 39, p. 20, Falle Affidavit, para. 61. See also  J.A.R., Vol. 2, Tab 13, p. 165, 
Affidavit of Amy Lebovitch [Lebovitch Affidavit], para. 4;  J.A.R., Vol. 8, Tab 33, pp. 1941-2, Transcript of the 
cross-examination of Carol-Lynn Strachan [Strachan Transcript], pp. 30-31;  J.A.R., Vol. 35, Tab 82, p. 10061, 
Affidavit of Det. JoAnn McCartney [Det. McCartney Affidavit], para. 26 
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10. Pimps are prevalent in prostitution. One of the claimants’ experts acknowledged that up 

to 50 percent of prostitutes have pimps.9 Another study in Vancouver reported that as many as 

50 percent of prostitutes had been coerced into prostitution by pimps.10 While the claimants 

claim to freely choose to engage in prostitution, many prostitutes are subject to the manipulation 

and exploitation of pimps, many of whom use physical violence in addition to psychological 

intimidation as a means of controlling prostitutes.11 Other pimps provide drugs to create 

dependencies to enhance their control.12  

11. Pimps use a variety of recruitment techniques including the pretence of love, threats of 

indebtedness, drug dependence, manipulation and violence. The pimp-prostitute relationship 

typically involves psychological manipulation and physical abuse. Pimps can also be connected 

to organized crime and use their criminal organization to assist in controlling prostitutes.13 

12. Many prostitutes share certain background factors that make them more vulnerable to 

being lured into prostitution. These “pre-existing vulnerabilities” include childhood physical and 

sexual abuse or emotional neglect, dissociation, isolation from family, lack of education or job 

skills.14 Many of these factors are present in the claimants’ backgrounds.15  

                                                 
9 J.A.R., Vol. 25, Tab 56, p. 7237-8, Shaver Transcript, p.61-62, Qs. 172-176 
10 J.A.R., Vol.46, Tab 107, p. 13242, Affidavit of Dr. Alexis Kennedy [Kennedy Affidavit], para. 15 
11 Appellants’ Record, Vol. IV, Tab 39, p. 21, Falle Affidavit, para. 63; Appellants’ Record, Vol. V, Tab 48, p. 
101-2, K.C. Affidavit, para. 22; Appellants’ Record, Vol. V, Tab 49, pp. 112-114, Affidavit of P.M. [P.M. 
Affidavit], paras. 17-23; J.A.R., Vol. 35, Tab 83, p. 10243, Affidavit of Det. Const. Michelle Holm [Det. Const. 
Holm Affidavit], para. 12 
12 Appellants’ Record, Vol. V, Tab 47, pp. 87-8, Affidavit of L.B. [L.B. Affidavit], para. 6; Appellants’ Record, 
Vol. V, Tab 46, pp. 77-8, Affidavit of H.C. [H.C. Affidavit], para. 11; J.A.R., Vol. 35, Tab 82, pp. 10055-6, Det. 
McCartney Affidavit, para. 9 
13 J.A.R., Vol. 40, Tab 102, p. 11402, 11421-2, Poulin Affidavit, paras. 62-3 
14  J.A.R., Vol. 15, Tab 51, pp. 4162-3, Lowman Affidavit, para. 33; J.A.R., Vol. 19, Tab 51R, p. 5421, Lowman 
Affidavit, Exhibit “R”; J.A.R., Vol. 49, Tab 113, pp. 142335-7, Farley Affidavit, paras. 22-30, 36, 38, 53; J.A.R., 
Vol. 40, Tab 102, pp. 11390-93, Poulin Affidavit, paras. 34-39, 70; J.A.R., Vol. 38, Tab 96, pp. 10933-4, Affidavit 
of Kathleen Quinn [Quinn Affidavit], para. 23; Appellants’ Record, Vol. V, Tab 42, pp. 18-20, Affidavit of D.S. 
[D.S. Affidavit], para. 53-57; Appellants’ Record, Vol. V, Tab 48, pp. 101-2, K.C. Affidavit, para. 22; 
Appellants’ Record, Vol. V, Tab 43, pp. 27 and 28, Hodgins Affidavit, paras. 7 and 10 
15 J.A.R., Vol. 2, Tab 12, pp. 110-123, Transcript of the cross-examination of Terri-Jean Bedford [Bedford 
Transcript], Qs. 157-242; J.A.R., Vol. 4, Tab 17, p. 617, Transcript of the cross-examination of Valerie Scott [Scott 
Transcript], Qs. 219-221 
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13. The significant psychological harms caused by prostitution are well-documented.16 The 

vulnerabilities of prostitutes are exploited by pimps who prey upon these underlying insecurities, 

and compound the psychological harms.17 As one of the experiential affiants put it, “He made 

me feel like I was not worthy, and that I had no choices. He made me feel like I could not live 

without him”.18 

14.  Some prostitutes turn to drugs, often provided by their pimps, to cope with the 

psychological impact of prostitution, creating a vicious circle of drug dependence.19 They engage 

in prostitution to obtain money to buy drugs and they need drugs to engage in prostitution.  

15. Problems with drug use are not limited to street prostitution but affect prostitutes in 

escort agencies and bawdy-houses. This is demonstrated by the evidence of the claimant, Ms. 

Bedford, who indicated that she suffered from a drug addiction when she was working at a 

massage parlour and as a stripper, as well as when she was operating an escort agency.20 

16. Expert, experiential and police evidence also demonstrates that the lifestyle of 

prostitutes often involves little sleep, poor nutrition, unprotected sex and abusive relationships. 

These factors can lead to health problems including injury, infection, including HIV and other 

sexually transmitted diseases, and an increased risk of cervical cancer.21  

                                                 
16 J.A.R., Vol. 46, Tab 107, pp. 13247-8, Kennedy Affidavit, paras. 31-34; J.A.R., Vol. 46, Tab 108A, pp. 13462-
81, Transcript of the cross-examination of Dr. M. Alexis Kennedy [Kennedy Transcript], Exhibit “1”; J.A.R., Vol. 
49, Tab 113, pp. 14237-40, Farley Affidavit, paras. 32-42 
17 J.A.R., Vol. 35, Tab 82, pp. 10057-8, Det. McCartney Affidavit, paras. 14-15 
18 Appellants’ Record, Vol. V, Tab 44, p. 48, Affidavit of T.D. [T.D. Affidavit], para. 11 
19 J.A.R., Vol. 36, Tab 88, pp. 10553-10554, Affidavit of Corp. Sonia Joyal [Corp. Joyal Affidavit], para. 28; 
J.A.R., Vol. 35, Tab 82, pp. 10055-6, Det. McCartney Affidavit, para. 9; J.A.R., Vol. 35, Tab 86, p. 10394, Det. 
Const. Oscar Ramos [Det. Const. Ramos Affidavit], paras. 16 – 18; J.A.R., Vol. 34, Tab 81, p. 10016, Affidavit of 
Det. Sgt. Howard Page [Det. Sgt. Page Affidavit], para. 27; Appellants’ Record, Vol. V, Tab 45, p. 61, J.S. 
Affidavit, para. 19; J.A.R., Vol. 49, Tab 113, p. 14246, Farley Affidavit, para. 60 
20 J.A.R., Vol.2, Tab 12, pp. 88-89, Bedford Transcript, Qs. 67-71 
21 J.A.R., Vol. 49, Tab 113, pp. 14247-50, Farley Affidavit, paras. 64-77; J.A.R., Vol. 52, Tab 116, p. 15120, 
Affidavit of Dr. Mary Sullivan [M. Sullivan Affidavit], para. 91; Appellants’ Record, Vol. V, Tab 49, pp. 116-7, 
Affidavit of P.M. paras. 37-8; Appellants’ Record, Vol. IV, Tab 39, pp. 12-13, Falle Affidavit, paras. 38 – 41; 
J.A.R., Vol. 34, Tab 81, p. 10017, Det. Sgt. Page Affidavit, para. 29 
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2) Harms to communities 

17. The OCA accepted the serious and severe harms visited upon communities from the 

presence of street prostitution:22 

While street prostitution poses real and grave dangers to the prostitutes 
themselves, it also has a profound impact on members of the surrounding 
community. It is not simply that men are subject to unwanted solicitation by 
prostitutes, or that women are subject to unwanted solicitation by would-be 
customers. Street prostitution is associated with serious criminal conduct 
including drug possession, drug trafficking, public intoxication, and organized 
crime. 

18. The OCA also accepted that the harms visited upon communities in which prostitution 

takes place include noise, impeding traffic, children witnessing acts of prostitution, harassment 

of residents, unsanitary acts and violence and unwelcome solicitation of children by johns.23 

Police attested to the fact that communities are also confronted with harmful activities often 

linked to prostitution, such as drugs, gangs and violence.24  

19. The OCA recognized,25 and the evidence amply supported26 that the operation of 

bawdy-houses causes serious harms to the communities and their hidden nature makes them 

attractive venues for the pursuit of serious criminal activities including human trafficking and/or 

prostitution of minors: 

                                                 
22 Appellants’ Record, Vol. II, Tab 7, pp. 123 and 116-7, Bedford (OCA), supra at para. 307 
23 Appellants’ Record, Vol. II, Tab 7, pp. 116-7, Bedford (OCA), supra at para. 289; See also Book of 
Authorities of the Attorney General of Canada (AGC Auth.), Tab 55, Reference re ss.193 and 195(1)(c) of the 
Criminal Code, [1990] 1 S.C.R. 1123 at p. 1135[Prostitution Reference]; J.A.R., Vol. 39, Tab 99, pp. 11196-7, 
Affidavit of Cheryl Parrott [Parrott Affidavit], paras. 28-31 and 39; J.A.R., Vol. 35, Tab 83, p. 10250, Det. Const. 
Holm Affidavit, para. 27; J.A.R., Vol. 35, Tab 84, p. 10272, Affidavit of Det. Randy Cowan [Det. Cowan 
Affidavit], para. 25; J.A.R., Vol. 39, Tab 101A, p. 11377, Affidavit of Dennis St. Aubin [St. Aubin Affidavit], 
Exhibit “A”, Presentation to the House of Commons Subcommittee; AGC Auth., Tab 5, Bedford v. Canada (A.G.), 
2010 ONCA 814 at para. 77 [Bedford, Rosenberg J.A.] 
24 J.A.R., Vol. 34, Tab 81, pp. 10015-17, Det. Sgt. Page Affidavit, paras. 25-29; J.A.R., Vol. 37, Tab 91, pp. 
10677-8, Affidavit of Det. Const. Eduardo Dizon [Det. Const. Dizon Affidavit], paras. 20-21; J.A.R., Vol. 36, Tab 
88, pp. 10553-4, Corp. Joyal Affidavit, paras. 28-29 
25 Appellants’ Record, Vol. II, Tab 7, p. 81, Bedford (OCA), supra at para. 195 
26 J.A.R., Vol. 34, Tab 78, p. 9761, Affidavit of Det. Jim Morrissey [Det. Morrissey Affidavit], para. 22; J.A.R., 
Vol. 35, Tab 86, p. 10393, Det. Const. Ramos Affidavit, para. 13; J.A.R., Vol. 37, Tab 94, p. 10870, Affidavit of 
Renna Weinberg [Weinberg Affidavit], para. 8; J.A.R., Vol. 35, Tab 83, pp.10249-10251, Det. Const. Holm 
Affidavit, paras. 26-28 



7 

there was evidence before the application judge that bawdy-houses can be used to 
conceal under-aged or trafficked prostitutes. Frequently, police investigating 
residential bawdy-houses have found vulnerable women brought in from abroad 
or under-aged girls working as prostitutes. The appellants’ witnesses gave 
evidence that bawdy-houses are often an integral part of human trafficking 
syndicates where victims are trained and housed, and then transported elsewhere 
for the purpose of sexual exploitation. Massage parlours or strip clubs, which can 
in some circumstances constitute bawdy-houses, can also harm the community 
through noise and harassment. This evidence brings the bawdy-house provisions 
within the scope of the objectives of combating neighbourhood disruption or 
disorder and risks to public health and safety. 

20. Police and community members attested to the fact that the presence of bawdy-houses 

in residential neighbourhoods also degrades the safety of the communities in which they are 

located.27 Many people no longer feel safe in their neighbourhood; children are exposed to johns, 

pimps and prostitutes, and to the public display of sex for sale.28  

D. EVIDENCE THAT THE IMPUGNED PROVISIONS DETER PROSTITUTION AND 
THE EXPLOITATION OF PROSTITUTES AND MINIMIZE HARMS TO 
COMMUNITIES  

21. Little mention is made by the Application judge and the OCA of the evidence 

describing the beneficial effects of s. 210 and para. 212(1)(j) in deterring prostitution and 

preventing harms suffered by prostitutes. The OCA did make mention, however, of the beneficial 

impact that para. 213(1)(c) has in reducing harms to communities.  

22. Evidence from police29 and community affiants30 indicates that enforcing the three 

prohibitions deters prostitution and minimizes its harms. Criminal charges and convictions send 

the message that this activity is not acceptable. Diversion programs assist prostitutes in exiting 

                                                 
27 J.A.R., Vol. 39, Tab 99, pp. 11195-6 and 11212-3, Parrott Affidavit, paras. 24-27 and 68-70; J.A.R., Vol. 35, 
Tab 83, p. 10250, Det. Const. Holm Affidavit, para. 27 
28 J.A.R., Vol. 34, Tab 81, p. 10015, Det. Sgt. Page Affidavit, para. 25 
29 See: J.A.R., Vol. 34, Tab 78, pp. 9763 and 9766, Det. Morrissey Affidavit, paras. 33 and 43-4; J.A.R., Vol. 35, 
Tab 84, pp. 10267, 10270, 10274, Det. Cowan Affidavit, paras. 13, 23, 28; J.A.R., Vol. 34, Tab 81, p. 10017, Det. 
Sgt. Page Affidavit, para. 30 
30 J.A.R., Vol. 39, Tab 99, pp. 11208, 11213, Parrott Affidavit, paras. 60, 71; J.A.R., Vol. 39, Tab 101, p. 11368, 
St. Aubin Affidavit, paras. 11-12; J.A.R., Vol. 39, Tab 100, pp. 11341-2, Affidavit of Donna Cowan [Cowan 
Affidavit], para. 16 
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prostitution31 and deter johns from re-offending.32 As was accepted by the OCA, enforcement 

activities, such as john sweeps, provide communities with relief by allowing police to curtail the 

practice of prostitution in residential neighbourhoods.33 Prostitution-related investigations often 

provide the entry point for uncovering other serious crimes including under-age prostitution and 

the trafficking of women and children.34  

23. The prohibitions give the police an entry point for law enforcement to assist prostitutes 

who want to exit prostitution. Police have several programs in place, and are called upon to assist 

women seeking to leave their pimps, obtain medical care or a reprieve from or permanent exit 

from life as a prostitute on the street.35 Diversion programs are offered to prostitutes in several 

cities.36 While evidence shows it can be difficult to persuade prostitutes to choose diversion,37 

those who have attended programs found them beneficial. In Edmonton over half of those who 

participate are able to successfully exit prostitution.38 The time spent in the program separates 

prostitutes from the cycle of prostitution including their pimps and drugs.39 Many prostitutes 

have stated that accessing diversion programs saved their lives.40 

                                                 
31 J.A.R., Vol. 37, Tab 95, p. 10912, Affidavit of Dianna Gayle Bussey [Bussey Affidavit], para. 24; J.A.R., Vol. 
35, Tab 82, pp. 10056-7, Det. McCartney Affidavit, paras. 11-13; Appellants’ Record, Vol. V, Tab 43, pp. 40-41 
and 42, Hodgins Affidavit, paras. 51-2 and 55; J.A.R., Vol. 34, Tab 78, p. 9763, Det. Morrissey Affidavit, para. 31 
32 J.A.R., Vol. 38, Tab 96, p. 10931, Quinn Affidavit, para. 20; J.A.R., Vol. 37, Tab 94, p. 10884, Weinberg 
Affidavit, para. 32; J.A.R., Vol. 34, Tab 78, p. 9764, Det. Morrissey Affidavit, paras. 35-6 
33 Appellants’ Record, Vol. II, Tab 7, pp. 116-7, Bedford (OCA), supra at para. 289; J.A.R., Vol. 34, Tab 78, p. 
9766, Det. Morrissey Affidavit, para. 42; J.A.R., Vol. 35, Tab 84, pp. 10270-1, Det. Cowan Affidavit, paras. 22-23; 
J.A.R., Vol. 35, Tab 86, p. 10404, Det. Const. Ramos Affidavit, para. 53; J.A.R., Vol. 35, Tab 85, p. 10304, 
Affidavit of Det. Sgt. Gene Bowers [Det. Sgt. Bowers Affidavit], para. 51; J.A.R., Vol. 36, Tab 88, p. 10556, Corp. 
Joyal Affidavit, para. 37; J.A.R., Vol. 37, Tab 92, pp. 10729-30, Transcript of the cross-examination of Det. Const. 
Eduardo Dizon, Q.126-8 
34 J.A.R., Vol. 34, Tab 78, pp. 9761 and 9766, Det. Morrissey Affidavit, paras. 22 and 42; J.A.R., Vol. 34, Tab 81, 
p. 10012, Det. Sgt. Page Affidavit, para. 18; J.A.R., Vol. 35, Tab 84, pp. 10270-1, Det. Cowan Affidavit, paras. 22-
23; J.A.R., Vol. 35, Tab 85, p. 10304, Det. Sgt. Bowers Affidavit, para. 51; J.A.R., Vol. 35, Tab 83, p. 10239, Det. 
Const. Holm Affidavit, para. 8 
35 Appellants’ Record, Vol. V, Tab 48, pp. 98-102, K.C. Affidavit., paras. 13-24; J.A.R., Vol. 36, Tab 88, p. 
10552, Corp. Joyal Affidavit, para. 22; J.A.R., Vol. 34, Tab 78, pp. 9763-4, Det. Morrissey Affidavit, para. 34; 

J.A.R., Vol. 35, Tab 86, pp. 10399 and 10401, Det. Const. Ramos Affidavit, paras. 34, 36 and 41 
36 Appellants’ Record, Vol. V, Tab 46, pp. 80-81, H.C. Affidavit, paras. 24-26; Appellants’ Record, Vol. V, Tab 
47, pp. 90-91, L.B. Affidavit, paras.15-19; Appellants’ Record, Vol. IV, Tab 39, p. 18, Falle Affidavit, para. 55 
37 J.A.R., Vol. 34, Tab 81, p. 10015, Det. Sgt. Page Affidavit, para. 24 
38 J.A.R., Vol. 35, Tab 82, p. 10054, Det. McCartney Affidavit, para. 3 
39 J.A.R., Vol. 39, Tab 99, p. 11210, Parrot Affidavit, para. 64; J.A.R., Vol. 34, Tab 78, pp. 9763-5, Det. 
Morrissey Affidavit, paras. 33-34; J.A.R., Vol. 35, Tab 82, pp. 10054-56, Det. McCartney Affidavit, paras. 3, 11-
13; Appellants’ Record, Vol. V, Tab 47, pp. 90-91, L.B. Affidavit, para. 15-20; Appellants’ Record, Vol. IV, 
Tab 39, pp. 16-7, 18, Falle Affidavit, paras. 52, 55-56; J.A.R., Vol. 35, Tab 85, pp. 10299-10300, Det. Sgt. Bowers 
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24. In addition, several cities offer diversion programs to deter johns from re-offending. 

These programs assist in changing the attitudes of johns by educating them about the realities of 

prostitution and the harms it imposes on prostitutes and communities.41 A study on the 

Vancouver program found that participants’ attitudes about prostitution were greatly affected by 

the program and the rate of reoffending was small.42 In Edmonton, 95 percent of participants 

reported that their opinions had changed and that they now believed prostitution to be inherently 

harmful. This resulted in a rate of reoffending of only 1-3 percent.43   

E. RISK OF HARMS CONTINUES REGARDLESS OF LEGAL REGIME  

25. While the Application judge summarized some of the evidence on how different 

countries deal with prostitution, she made no reference to it in her legal analysis. Similarly, the 

OCA did not discuss whether other legal regimes have proven to be more effective in preventing 

harms to prostitutes.  

26. Different countries control prostitution in different ways. The policy choices range from 

criminalization to decriminalization and regulation. No jurisdiction has decriminalized adult 

prostitution without first enacting a regime to regulate its practice, by addressing, “for example, 

registration of women in sex venues, health monitoring, location of brothels and taxation”.44  

Despite these legislated reforms, the evidence demonstrates that prostitution continues to present 

significant risk of physical and psychological harms for prostitutes and harms to communities, 

regardless of the particular legal regime. As noted in the Fraser Report, “decriminalization and 

regulation can present special problems which are as troubling as those which occur in criminal 

law regimes”.45  

                                                                                                                                                             
Affidavit, paras. 40-42; J.A.R., Vol. 37, Tab 95, p. 10910, Bussey Affidavit, paras. 20-22; J.A.R., Vol. 38, Tab 96, 
p. 10937, Quinn Affidavit, para. 33 
40 Appellants’ Record, Vol. V, Tab 43, p. 42, Hodgins Affidavit, para. 55; Appellants’ Record, Vol. V, Tab 46, 
pp. 80-81, H.C. Affidavit, paras. 24-25; Appellants’ Record, Vol. V, Tab 47, p. 90-91, L.B. Affidavit, para. 15-20 
41  J.A.R., Vol. 46, Tab 107C, p. 13304, Kennedy Affidavit, Exhibit “C”; J.A.R., Vol. 39, Tab 99, p. 11211, Parrot 
Affidavit, para. 67 
42 J.A.R., Vol. 35, Tab 86B, p. 10411, Det. Const. Ramos Affidavit, Exhibit “B” 
43 J.A.R., Vol. 38, Tab 96, p. 10931, Quinn Affidavit, para. 20; J.A.R., Vol. 34, Tab 78, p. 9764, Det. Morrissey 
Affidavit, paras. 35-6 
44 J.A.R., Vol. 55, Tab 119, p. 16051, Raymond Affidavit, para. 42; J.A.R., Vol. 40, Tab 102, pp. 11428-9, Poulin 
Affidavit, para. 124 
45 J.A.R., Vol. 71, Tab 154B, p. 21028, Fraser Report, Vol. 2 at p. 509 
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27. In regimes that have decriminalized aspects of the practice of prostitution in order to 

regulate it, the evidence does not establish that the intended positive objectives of these regimes 

have been realized and there have been unintended negative consequences, including that:46   

• A large percentage of prostitution has gone underground to avoid regulation. This 
unregulated, illegal sector has expanded and substantial risks of harm remain in it.47 
Specifically, in Australia, the illegal sector appears to be much larger than the legal sector;48 
in Nevada, legal prostitution comprises only about 10 percent of all prostitution in the state.49 

• Organized crime continues to be involved in prostitution in both the licensed and illegal 
sectors.50  

• Decriminalization has not prevented the risk of vulnerable women becoming exploited by 
opportunistic pimps.51 

• Decriminalization can lead to the normalization of prostitution,52 and an increase in the 
demand for prostitution,53 leading, in turn, to an increase in child prostitution and sex 
trafficking.54  

• There is little evidence that the lives of those engaged in prostitution are improved by 
decriminalization or that they gain more autonomy over their working lives.55  

                                                 
46 J.A.R., Vols. 55 & 56, Tabs 119 & 119H, pp. 16066 & 16519-38, Raymond Affidavit, para. 78 & Exhibit “H”, 
“Ten Reasons for Not Legalizing Prostitution and a Legal Response to the Demand for Prostitution”; J.A.R., Vol. 
47, Tab 111, p. 13713, Affidavit of Dr. van de Pol [Dr. van de Pol Affidavit], para. 3; J.A.R., Vol. 52, Tab 116, pp. 
15085, 15097-8 & 15129, M. Sullivan Affidavit, paras. 2-3, 40-2 & Table A- Expected Outcomes Versus Actual 
Outcomes 
47 J.A.R., Vol. 56, Tab 119H, pp. 16525-6, Raymond Affidavit, Exhibit “H”; J.A.R., Vol. 47, Tab 111D, p. 13853, 
Dr. van de Pol Affidavit, Exhibit “D”; J.A.R., Vol. 52, Tab 116, pp. 15099-100, M. Sullivan Affidavit, para. 45,  
48 J.A.R., Vol. 54, Tab 117, p. 15867, Transcript of the cross-examination of Dr. Mary Sullivan [M. Sullivan 
Transcript], Q. 375 
49 J.A.R., Vol. 32, Tab 65G, p. 9271, Weitzer Transcript, Exhibit “G”, “Prostitution and Trafficking in Nevada”. 
50 J.A.R., Vol. 40, Tab 102, pp. 11415-7, Poulin Affidavit, paras. 94-99; J.A.R., Vol. 47, p. 13682, Dr. van de Pol 
Affidavit, Exhibit “E”, Report of the Special Rapporteur 
51 J.A.R., Vol. 47, Tab 110, pp. 13525, Dr. van de Pol Affidavit, paras. 66-71; J.A.R., Vol. 47, Tab 111D, pp. 
13837 and 12842, Supplementary Affidavit of Lotte Constance van de Pol [Dr. van de Pol Suppl. Affidavit], Exhibit 
“D”, “Beneath the Surface”, p. 7, 12; J.A.R., Vol. 57, Tab 119R, p. 16769, Raymond Affidavit, Exhibit “R”, 
“Report of the Federal Government on the Impact of the Act Regulating the Legal Situation of Prostitutes 
(Prostitution Act)”, p. 79 
52 J.A.R., Vol. 40, Tab 102, pp. 11432-3 Poulin Affidavit, paras. 132-6; J.A.R., Vol. 52, Tab 116, pp. 15085 & 
15121-2, M. Sullivan Affidavit, paras. 4 & 93-5 
53 J.A.R., Vol. 57, Tab 119O, pp. 16700-1, Raymond Affidavit, Exhibit “O”, p. 2; J.A.R., Vol. 40, Tab 102, p. 
11417, Poulin Affidavit, para. 98; J.A.R., Vol. 20, Tab 51AB, pp. 5605-15, Lowman Affidavit, Exhibit “AB”, 
Chapkis, Wendy, “Power and Control in the Commercial Sex Trade” Chapter 11 
54 J.A.R., Vol. 40, Tab 102, p. 11417, Poulin Affidavit, paras. 98-101; J.A.R., Vol. 55, Tab 119, pp. 16072-3, 
Raymond Affidavit, paras. 90-91 
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28. Of particular note are developments in the Netherlands, which, in 2000, lifted the ban 

on brothels, decriminalized the act of profiting from the prostitution of others (as long as it is not 

forced), and recognized prostitution as a legitimate form of work.56 These amendments gave 

Dutch municipalities power to regulate and control the prostitution trade. The objective of the 

new regime was to take prostitution out of a criminal context and to provide more tools to fight 

exploitation by pimps, the prostitution of minors, human trafficking for sexual exploitation 

(including forced prostitution) and violence towards prostitutes.57 However, “there appears to be 

an emerging consensus that the law of 2000 has been a failure”.58  

29. Approximately half of all prostitution in the Netherlands, since legalization, may take 

place outside of the legal sector.59 There is also “some evidence of the continuing involvement of 

organized crime”.60 This is reflected in the 2008 report of the Netherlands National Prosecutors 

(Beneath the Surface). As stated in the foreword to this report “the idea that a clean, normal 

business sector has emerged is an illusion. In the licensed window prostitution sector in the red-

light districts of Amsterdam, Alkmaar and Utrecht, human traffickers, pimps and bodyguards 

had free reign for years.” Prostitution inspectors estimate that the percentage of women working 

against their will in the licensed sector in these three cities is between 50-90 per cent.61  

30. In addition, a 2007 report commissioned by the Dutch Ministry of Justice concluded 

that, for the licensed sector, there “has been no significant improvement” in labour relations and 

a decline in the emotional well being of prostitutes along with an increase in the use of 

                                                                                                                                                             
55 J.A.R., Vol. 55, Tab 119, p. 16060, Raymond Affidavit, para. 66; J.A.R., Vol. 40, Tab 102, p. 11428, Poulin 
Affidavit, para. 123; J.A.R., Vol. 52, Tab 116, pp. 15123-4, M. Sullivan Affidavit, paras. 98-101; J.A.R., Vol. 47, 
Tab 110, p. 13501, Dr. van de Pol Affidavit, para. 11 
56 J.A.R., Vol. 47, Tab 110, p. 13518, Dr. van de Pol Affidavit, paras. 49-50; J.A.R., Vol. 47, Tab 110C, p. 13571, 
Dr. van de Pol Affidavit, Exhibit “C”, “Dutch Policy on Prostitution Questions and Answers” 
57 J.A.R., Vol. 47, Tab 110, p. 13500, Dr. van de Pol Affidavit, para. 7 
58 J.A.R., Vol. 47, Tab 111, p. 13713, Dr. van de Pol Suppl. Affidavit, sworn June 5, 2009, para. 3; S.J.A.R., Vol. 
2, Tab 177, pp. 26913-4, Answers on Written Examination of Dr. van de Pol, Q10 
59 J.A.R., Vol. 47, Tab 110, p. 13521, Dr. van de Pol Affidavit, para. 56; J.A.R., Vol. 47, Tab 110E, pp. 13681-82, 
Dr. van de Pol Affidavit, Exhibit “E”, Report of the Special Rapporteur; Supplementary J.A.R., Vol. 2, Tab 177, 
pp. 26913-4, Answers on Written Examination of Dr. van de Pol, Q. 10 
60 Appellants’ Record, Vol. I, Tab 3, p. 52, Bedford (Sup. Crt.), supra at para. 187 
61 J.A.R., Vol. 47, Tab 111D, pp. 13837 & 13853, Dr. van de Pol Suppl. Affidavit, Exhibit “D”, “Beneath the 
Surface”, National Police Service, Criminal Investigation Department (KLPD), July 2008, (English translation), pp. 
7 & 23; J.A.R., Vol. 47, Tab 110, pp. 13714-5, Dr. van de Pol Suppl. Affidavit, paras. 5–6 
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sedatives.62 A Report of the Special Rapporteur for the United Nations raised other concerns 

noting that:63 (i) Violence against women in prostitution “remains a significant problem” with 

women facing a substantial risk of harm; (ii) In the grey, unlicensed sector, working conditions 

have worsened and prostitutes are particularly vulnerable to exploitation; (iii) It is still very 

apparent that the sex sector is organized by men for men; (iv) Women who operate 

independently of male pimps are still the exception, not the norm; and (v) Trafficking in women 

remains a problem, including minors. 

31. In 2002, Germany decriminalized procuring, made it legally easier to establish brothels 

and other prostitution enterprises, lifted the prohibition against promoting prostitution, and 

proposed contracts and benefits for women in prostitution establishments.64 Pimping, for 

material benefit to supervise another person’s engagement in prostitution, to determine the place, 

time, extent of other circumstances of the engagement in prostitution, in the absence of a 

voluntary agreement, remains a crime. These laws were intended to improve working conditions 

for prostitutes, increase their access to social benefits, facilitate exit, protect children from 

exploitation and curb human trafficking.65  

32. The German law mandated a review of the regime three years after its introduction. This 

review concluded that no measurable improvements were detectable in achieving social 

protection for prostitutes, improving working conditions, encouraging prostitutes to exit 

prostitution or reducing crime.66  

33. While the review noted that decriminalization has not opened the floodgates to 

organized crime, human trafficking or the exploitation of minors, other sources indicate that 

                                                 
62 J.A.R., Vol. 47, Tab 110D, pp. 13591-2, Dr. van de Pol Affidavit, Exhibit “D”, “Daalder Report, 2007” 
63 J.A.R., Vol. 47, Tab 110E, pp. 13678-82, Dr. van de Pol Affidavit, Exhibit “E”, Report of the Special 
Rapporteur, paras. 67, 68 & 70, 80-84 
64 J.A.R., Vol. 55, Tab 119, p. 16060, Raymond Affidavit, para. 56; J.A.R., Vol. 40, Tab 102, p. 11428, Poulin 
Affidavit, para. 123; J.A.R., Vol. 52, Tab 116, pp. 15123-4, M. Sullivan Affidavit, paras. 98-101; J.A.R., Vol. 47, 
Tab 110, p. 13501, Dr. van de Pol Affidavit, para. 11 
65 Appellants’ Record, Vol. I, Tab 3, p. 54, Bedford (Sup. Ct.), supra at paras. 198-199 
66 Appellants’ Record, Vol. I, Tab 3, pp. 54-5, Bedford (Sup. Ct.), supra at para. 201 
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there has been an increase in child prostitution67 and that “Germany is a major country of 

destination for human trafficking for sexual exploitation due to its geographical position”.68 

34. Sweden had a partially decriminalized regime for prostitution, but in 1999 took a 

different approach, adopting an “abolitionist” regime69 that seeks to address the harms of 

prostitution by seeking to end it. The regime criminalizes the purchase of sex by johns and the 

participation in the prostitution of others by pimps but decriminalizes the sale of sex by 

prostitutes who are instead encouraged and supported to exit prostitution.70 The rationale for this 

regime is that:71  

In Sweden, prostitution is regarded as an aspect of male violence against women 
and children. It is officially acknowledged as a form of exploitation of women and 
children that constitutes a significant social problem… harmful not only to the 
individual prostituted woman or child, but also to society at large. The Swedish 
Government has long given priority to combating prostitution and trafficking in 
human beings for sexual purpose. 

35. Reports on the new legal regime in Sweden indicate that it has resulted in an estimate of 

a 40 percent decrease in street prostitution72 and suggest that there are almost no foreign women 

remaining in street prostitution. In addition, the “number of men who buy sexual services has 

decreased, as has the recruitment of women into prostitution”.73 There is also some suggestion 

                                                 
67 J.A.R., Vol. 55, Tab 119, p. 16057, Raymond Affidavit, para. 57; J.A.R., Vol. 60, Tab 120, p. 17546, Transcript 
of the cross-examination of Dr. Janice Raymond [Raymond Transcript], Q. 274 
68 J.A.R., Vol. 58, Tab 119W, p. 17007, Raymond Affidavit, Exhibit “W”, “Study on National Legislation on 
Prostitution and the Trafficking in Women and Children of the European Parliament”, p. 113. See also: J.A.R., 
Vols. 55 & 57, Tabs 119 & 119K, pp. 16057 & 16587, Raymond Affidavit, para. 58 & Exhibit “K”, UNODC 
Report on “Trafficking in Persons: Global Patterns”, p. 92 
69 J.A.R., Vol. 60, Tab 120, p. 17539, Raymond Transcript, Q. 249 
70 J.A.R., Vol. 55, Tab 119, pp. 16061 & 16065, Raymond Affidavit, paras. 68 & 76 
71 Appellants’ Record, Vol. I, Tab 3, p. 56, Bedford (OCA), supra at para. 206. See also J.A.R., Vol. 57, Tab 
119S, pp. 16774-779, “Fact Sheet on Prostitution and Trafficking in Human Beings (Stockholm: Ministry of 
Industry, Employment and Communications, Division for Gender Equality, 2005)” 
72 Appellants’ Record, Vol. I, Tab 3, p. 57, Bedford (Sup. Ct.), supra at para. 207: See also: J.A.R., Vols. 55 and 
57, Tabs 119, 119S, 119V, 119X, pp. 16064, 16774-16779, 16850-16882, 17046-17048, Raymond Affidavit, paras. 
75, 76 & Exhibits “S”, “V” and “X” 
73 J.A.R., Vol. 55 & 57, Tab 119 & 119S, pp. 16062 & 16774, Raymond Affidavit, para. 69 and Exhibit “S” 
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that human traffickers may now find Sweden to be an unattractive destination to traffic women.74 

Norway adopted a similar regime to the Swedish one in 2009.75 

F. PROSTITUTION LAWS IN CANADA  

36. Parliament has chosen to criminalize the most harmful and public aspects of 

prostitution. While each of s. 210, paras. 212(1)(j) and 213(1)(c) have specific legislative 

objectives, the legislative history also demonstrates that the prohibitions are part of a 

comprehensive and long-standing legislative scheme to deter the practice of prostitution, to 

prevent the harms suffered by those engaged in it, and to minimize harms to the communities in 

which it takes place, including to children and society at large. 

1) Section 210 – Provision against the operation of a common bawdy-house 

37. The origin of s. 210 and para. 212(1)(j) predates Confederation. They were incorporated 

into the laws of the colonies that became Canada directly from British law. There have been few 

amendments to these provisions, and at the time that these amendments were made, legislative 

debates were brief. Parliament has, however, added new prohibitions to supplement and 

reinforce what each of the prohibitions already criminalizes.76 

38. The OCA correctly identified that s. 210 is specifically aimed at “combating 

neighbourhood disruption or disorder and safeguarding public health and safety”. This concern 

encompasses “measures that target human trafficking and child exploitation” within bawdy-

houses.77 An examination of Parliament’s work demonstrates that the offence was also part of 

the comprehensive scheme aimed at deterring prostitution in bawdy-houses, including in 

premises where prostitutes work alone: 

                                                 
74 J.A.R., Vols. 55 and 57, Tabs 119 & 119V, pp. 16062-4, 16780-16882, Raymond Affidavit, paras. 71-73 & 
Exhibits “T”, “U” and “V” 
75 J.A.R, Vol. 60, Tab 120, p. 17537, Raymond Transcript, Q. 240 
76 See for example: With respect to s. 210,  J.A.R., Vol. 73, Tab 156, p. 21814, An Act to amend the Criminal Code 
and the Evidence Act, S.C. 1987, s. 5 amending s. 166 and 167; .With respect to para. 212(1)(j); J.A.R., Vol. 73, 
Tab 156, pp. 21815-6, An Act to amend the Criminal Code and the Evidence Act, S.C. 1987, s. 9 amending s. 
195(2) to (4) 
77 Appellants’ Record, Vol. II, Tab 7, p. 80, Canada (A.G.) v. Bedford, 2012 ONCA 186 at paras. 192-193 (see 
full discussion paras. 179-193) 
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i. In 1907, Parliament reacted swiftly when a Manitoba court interpreted the offence 

against operating a bawdy-house as not applying to one person working alone. 

Parliament amended the Criminal Code to overrule this “extraordinary 

interpretation”.78 The Minister of Justice characterized it as an “important 

amendment”, stating: “Inasmuch as the condition of things said to exist in Winnipeg 

calls for action in this regard, the custom there being for women of this class to live 

singly, it seemed necessary to make this amendment as asked by the ministerial 

association”.79 

ii. In 1913, Parliament increased the penalties for keeping bawdy-houses, amongst other 

offences. In doing so, it stated that: “The purpose of it is to make, in some respects, 

more severe and generally more easily enforceable the provisions of the law imposing 

punishment upon people who traffic in vice.” There was also a prohibition added at that 

time to extend the reach of the criminal law to capture persons who lease their 

properties “for use as houses of prostitution”.80 

iii. In 1915, Parliament increased the penalty for those convicted of being an inmate of a 

bawdy-house.81 Parliament chose to do this to “enable the reformative influences to 

produce an effective result”, commenting that young women convicted of the offence 

had been seen “whisked off” from their reform institutions by the proprietor of the 

bawdy-house, to be taken directly back to the bawdy-house.82 A member of the Senate 

supported this amendment, not just to support the aim of reform, “but to prevent girls 

from going into houses of prostitution”.83 

iv. In 1920, Parliament made “imprisonment imperative” in cases of a third conviction in 

relation to the same premise being kept as a common bawdy-house, with this sentence 

                                                 
78 J.A.R., Vol. 66, Tab 142B, p. 19264, Senate, April 23, 1907, per Mr. Scott;  J.A.R., Vol. 66, Tab 142, p. 19257, 
An Act to amend the Criminal Code, 6-7 Edward VII, c. 8, s. 2, amending s. 225, reversing AGC Auth., Tab 65, 
The King v. Osberg (1905), 9 Can. Cr. Cas. 180 (Manitoba King’s Bench) 
79 J.A.R., Vol. 66, Tab 142A, p. 19260, Commons, April 18, 1907 per Mr. Aylesworth 
80 J.A.R., Vol. 66, Tab 144A, p. 19359, Commons, May 16, 1913 per Minister of Justice C.J. Doherty; J.A.R., Vol. 
66, Tab 144, pp. 19346-8, An Act to amend the Criminal Code, c. 13, 3-4 George V, ss. 9, 11 and 12  
81 J.A.R, Vol. 66, Tab 145, p. 19395, An Act to amend the Criminal Code, c. 12, 5 George V, s. 5 
82 J.A.R., Vol. 66, Tab 145A, p. 19416, Commons, March 18, 1915 per Minister of Justice C.J. Doherty 
83 J.A.R., Vol. 66, Tab 145B, p. 19431, Senate, April 3, 1915 per Mr. Watson 
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to be imposed on any accused who happened to be its keeper at that time, regardless of 

whether he had been previously convicted of the earlier offence. The charge was laid to 

ensure the premises could not continue to be used for carrying on the business of 

prostitution.84 

2) Paragraph 212(1)(j) – Prohibition against living on the avails of prostitution 

39. The legislative history of para. 212(1)(j) demonstrates that the specific purpose of this 

provision was to protect prostitutes by not allowing third parties to profit from the business of 

prostitution. This offence “is specifically aimed at those who have an economic stake in the 

earnings of a prostitute”, or in other words, “the person who lives parasitically off a prostitute’s 

earnings”.85 An economic stake in a prostitute’s earnings suffices as the conduct that Parliament 

seeks to prohibit. The offence targets anyone who forms a financial dependence on another’s 

continued prostitution, even if the parasitic relationship does not involve coercion. The 

development of vested economic interests in another’s prostitution provides the motive for the 

third party to encourage and enforce “the activities of the prostitute”.86  

40. In 1913, one of the offences for which Parliament sought to increase the penalties was 

for a “male person who lives wholly or in part on the earnings of prostitution”.87 The Minister of 

Justice stated that these more severe penalties targeted, amongst other offences, “the procuring of 

women for prostitution and upon persons who seek to derive profit from the propagation of vice, 

more particularly by the prostitution of women”.88 There is no indication that Parliament 

intended to target only those who sought to derive profit “in circumstances of exploitation”.89 

The offence was, simply, living “wholly or in part on the earnings of prostitution” targeting the 

business of prostitution, in order to deter it.90 Parliament’s intent to broadly deter this type of 

conduct is also supported by the fact that, in 1972 Parliament amended the prohibition to apply 

                                                 
84 J.A.R., Vol. 66, Tab 146A, p. 19445, Commons, May 28, 1920 per Minister of Justice C.J. Doherty; J.A.R., Vol. 
66, Tab 146, p. 19440, An Act to Amend the Criminal Code, c. 43, 10-11, George V, s. 13, amending s. 781 
85 AGC Auth., Tab 30, R. v. Downey, [1992] 2 S.C.R. 10 at p. 32 [Downey] 
86 Ibid. at p. 39 
87 J.A.R., Vol. 66, Tab 144, p. 19347, An Act to Amend the Criminal Code, c. 13, 3-4 George V, s. 9, amending s. 
216(l) 
88 J.A.R., Vol. 66, Tab 144A, p. 19359, Commons , May 16, 1913 per Minister of Justice C.J. Doherty 
89 Appellants’ Record, Vol. II, Tab 7, p. 91, Bedford (OCA), supra at para. 222 
90 J.A.R., Vol. 66, Tab 144, p. 19347, An Act to Amend the Criminal Code, c. 13, 3-4 George V, s. 9(l), amending s. 
216(l) 
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equally to males and females who live on the avails of prostitution, and in 1982 the entire 

procuring section was made gender-neutral to protect male and female prostitutes.91  

3) Paragraph 213(1)(c) – Prohibition against communication for the purpose of 
prostitution in a public place 

41.  The extensive legislative history with respect to Bill C-49 in 1985 makes it clear that 

Parliament’s dominant objective in enacting para. 213(1)(c) was to address the “urgent 

problem”92 that had arisen in cities across Canada93 since the Hutt v. The Queen decision had 

been released in 1978.94 The problems of street solicitation had “flourished unchecked” in the 

intervening eight years, because the prohibition against solicitation was no longer enforceable.95 

Municipalities had passed by-laws but they had been struck as invasions into the federal criminal 

law power.96 All this gave rise to tremendous problems of social nuisance in neighbourhoods, 

including noise, traffic, violence, an increase in crime rates, the presence of drugs and 

vigilantism interfering “with the daily lives of certain of our citizens and even their children as 

they go to and from school”, including their exposure to sexual activity.97 While Parliament 

sought to end this crisis, it was also concerned about the impact that open street solicitation had 

on the growth in the number of prostitutes, of pimps, and of minors, who may choose to engage 

                                                 
91  J.A.R., Vol. 67, Tab 150, p. 19801, Criminal Law Amendment Act, 1972, S.C. 1972, c. 13;  J.A.R., Vol. 68, Tab 
151, p. 19989, An Act to amend the Criminal Code in relation to sexual offences and other offences against the 
person and to amend certain other Acts in relation thereto or in consequence thereof, S.C. 1980-81-82-83, c. 125 
92 J.A.R., Vol. 72, Tab 155A, p. 21314, Commons Debates, November 19, 1985; J.A.R., Vol. 73, Tab 155H, p. 
21643, Minutes, on Bill C-49 [Minutes, on Bill C-49]; see also: J.A.R., Vol. 73, Tab 155K, p. 21782, Senate 
Debates, December 18, 1985; J.A.R., Vol. 73, Tab 155N, p. 21805, Report of the Standing Senate Committee on 
Legal and Constitutional Affairs 
93J.A.R., Vol. 73, Tab 155G, p. 21608, Minutes, on Bill C-49, October 30, 1985 
94 AGC Auth., Tab 16, [1978] 2 S.C.R. 476 
95 J.A.R., Vol. 73, Tab 155F, p. 21569, Minutes, on Bill C-49, October 29, 1985; J.A.R., Vol. 73, Tab 155J, p. 
21775, Senate Debates, November 28. 1985; J.A.R., Vol. 73, Tab 155L, p. 21788, Proceedings of the Standing 
Senate Committee on Legal and Constitutional Affairs, December 3, 1985 
96 J.A.R., Vol. 73, Tab 155L, p. 21788, Proceedings of the Standing Senate Committee on Legal and Constitutional 
Affairs, December 3, 1985 
97 J.A.R., Vol. 72, Tab 155A, pp. 21298, 21301, Commons Debates, September 9, 1985; J.A.R., Vol. 72, Tab 
155A, p. 21312, Commons Debates, October 11, 1985; J.A.R., Vol. 73, Tab 155L p. 21788, Proceedings of the 
Standing Senate Committee on Legal and Constitutional Affairs; J.A.R., Vol. 72, Tab 155E, pp. 21528, 21507-13, 
Minutes, on Bill C-49, October 24, 1985; J.A.R., Vol. 73, Tab 155F, pp. 21608-9, Minutes, on Bill C-49, October 
30, 1985; J.A.R., Vol. 72, Tab 155D, p. 21447, Minutes, on Bill C-49, October 23 1985; J.A.R., Vol. 73, Tab 
155L, pp. 21787-8, Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs, December 
3, 1985; J.A.R., Vol. 72, Tab 155B, p. 21339, Commons Debates, October 10, 1985; J.A.R., Vol. 73, Tab 155I, p. 
21731, Minutes, on Bill C-49, November 7, 1985 
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in prostitution due to their increased exposure to it, and the normalization of it, as well as the 

increase in crime rates and the negative impact on children being exposed to street prostitution.98 

42. In enacting para. 213(1)(c), Parliament sought to deter communication for the purpose 

of prostitution in public places to end the harms associated with street solicitation in Canada’s 

cities.99 It also sought to indirectly deter individuals from engaging in prostitution by: 

i. enacting the new offence to explicitly target johns alongside prostitutes in order to deter 

them from engaging in prostitution by means of the risk and shame of being charged 

and convicted.100 Without customers, there can be no solicitors.101  

ii. minimizing the exposure of minors to public prostitution, and the possibility of their 

participating in it:102 “The new law, we hope, will help to salvage young prostitutes by 

removing them from the streets. Second, if they are removed from the streets, they no 

longer will be role models for other troubled young people who might view that kind of 

lifestyle as an acceptable and easy way to make a living”.103 

                                                 
98 J.A.R., Vol. 73, Tab 155G, pp. 21608 & 21612, Minutes, on Bill C-49, October 10, 1985; J.A.R., Vol. 73, Tab 
155H, p. 21657, Minutes, on Bill C-49, October 31, 1985; J.A.R.,Vol. 73, Tab 155I, p. 21745, 21753-4, Minutes, 
on Bill C-49, November 7, 1985; J.A.R., Vol. 73, Tab 155F & 155G, pp. 21555-6, 21558, 21571 & 21575, 
Minutes, on Bill C-49, October 29, 1985; J.A.R., Vol. 73, Tabs 155F, pp. 21608-9, 21612 & 21622-3, Minutes, on 
Bill C-49, October 30, 1985 
99 J.A.R., Vol. 73, Tab 155G, p. 21625, Minutes, on Bill C-49, October 30, 1985; J.A.R., Vol. 73, Tab 155I, p. 
21717, Minutes, on Bill C-49, November 7, 1985 
100 J.A.R., Vol. 72, Tab 155E, p. 21518, Minutes, on Bill C-49, October 24, 1985; J.A.R.,Vol. 73, Tab 155F, p. 
21571 Minutes, on Bill C-49, October 29, 1985; J.A.R.,Vol. 73, Tab 155G, pp. 21613-4, Minutes, on Bill C-49, 
October 30, 1985; J.A.R.,Vol. 73, Tab 155K, pp. 21774-5, Senate Debates, November 28 
101 J.A.R., Vol. 72, Tab 155B, pp. 21344 & 21363, Minutes, on Bill C-49, October 10, 1985; J.A.R., Vol. 73, Tab 
155I, p. 21715, Minutes, on Bill C-49, October 30, 1985 per the Minister of Justice John C. Crosbie; J.A.R.,Vol. 73, 
Tab 155L, p. 21799, Proceedings of the Standing Committee on Legal and Constitutional Affairs; J.A.R., Vol. 73, 
Tab 156A, p. 21859, Commons Debates, November 4, 1986 
102 J.A.R., Vol. 72, Tab 155B, pp. 21348 & 21372, Minutes, on Bill C-49, October 10, 1985; J.A.R.,Vol. 72, Tab 
155E, pp. 21530-1, Minutes, on Bill C-49, October 24, 1985; J.A.R.,Vol. 73, Tab 155F, p. 21568, Minutes, on Bill 
C-49, October 29, 1985; J.A.R.,Vol. 73, Tab 155K, p. 21775, Senate Debates, November 28, 1985, Vol. 73, Tab 
155L, p. 21789, Proceedings of the Standing Committee on Legal and Constitutional Affairs, December 3, 1985 
103 J.A.R, Vol. 72, Tab 155A, p. 21284, Commons Debates, September 9, 1985, Minister of Justice John Crosbie 
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G. DECISIONS OF THE COURTS BELOW  

1) Decision of the Ontario Superior Court of Justice 

43. Himel J. recognized that social science research about prostitution and the source of its 

harms has severe methodological limitations due to the hard to reach and fluid nature of the 

population.104 She summarized large portions of the social science evidence and government 

reports and found that “[d]espite the multiple problems with the expert evidence…there is 

sufficient evidence from other experts and government reports” to conclude on a balance of 

probabilities that the claimants met their burden to prove that the impugned provisions breach 

their security of the person.105 She found that prostitutes, particularly those who work on the 

street, are at a high risk of being the victims of physical violence, but that working indoors, using 

drivers, receptionists and bodyguards, and taking other safety measures, can increase safety.106  

44. Himel J. concluded that the bawdy-house provisions in s. 210 can place prostitutes in 

danger by preventing them from working indoors; the living on the avails provision in para. 

212(1)(j) makes prostitutes more susceptible to violence by preventing them from hiring 

bodyguards or drivers; and the communicating provision in para. 213(1)(c) increases the 

vulnerability of street prostitutes by preventing them from screening customers. She found that 

all the prohibitions violated s. 7 of the Charter and that para. 213(1)(c) violated s. 2(b) of the 

Charter and that the violations could not be saved by s. 1 of the Charter. 

2) Decision of the Court of Appeal for Ontario  

45. Canada and the Attorney General of Ontario appealed Himel J.’s decision striking down 

s. 210, para. 212(1)(j) and para. 213(1)(c) of the Criminal Code.  

46. The OCA allowed the appeals in part. It upheld Himel J.’s decision striking down s. 210 

but found that para. 212(1)(j) could be saved by reading in a requirement that there be 

“circumstances of exploitation”. The majority found that para. 213(1)(c) was constitutionally 

valid.  

                                                 
104 Appellants’ Record, Vol. I, Tab 3, pp. 31-32, Bedford (Sup. Ct.), supra at paras. 97 - 99 
105 Appellants’ Record, Vol. I, Tab 3, p. 98, Bedford (Sup. Ct.), supra at para. 359 
106 Appellants’ Record, Vol. I, Tab 3, pp. 111-2, Bedford (Sup. Ct.), supra at paras. 421 – 423 
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47. The OCA noted that the record was:107 

replete with testimony from individuals who have firsthand knowledge of how the 
present legal regime operates and the impact it has on prostitutes engaged in 
prostitution. In our view, that experiential evidence, buttressed by observations in 
several government reports, makes a very strong case for the respondents' claim 
that the legislation puts them at added risk of serious physical harm.  

48. It concluded the following with respect to the impact of s. 210 and para. 212(1)(j) on the 

safety of prostitutes.108 

Everyone agrees that prostitution is a dangerous activity for prostitutes. It seems 
obvious that it is more dangerous for a prostitute if she goes to some unknown 
destination controlled by the customer, rather than working at a venue under the 
prostitute's control at which she can take steps to enhance safety. The advantages 
of "home field" are well understood by everyone. The non-exploitative conduct 
criminalized by the living on the avails provision and the communicative conduct 
criminalized by the communicating provision contribute in an equally self-evident 
manner to potential risks to prostitutes. 

49. With respect to s. 7 of the Charter, the OCA declined to follow decisions of this Court 

in Blencoe, Suresh, Burns and Khadr, all of which properly set a high threshold for holding the 

state responsible for the actions of third parties.109 Instead, the OCA applied a de minimis 

standard of causation, stating that it was doing so because it was dealing with legislation rather 

than state action.110 Applying this lower threshold, the OCA found that all three prohibitions 

engage prostitutes’ security of the person by preventing them from being able to take certain 

security precautions.111 

50. The OCA held that it was not bound by the Prostitution Reference in relation to s. 210 

because the claimants invoked principles of fundamental justice not fully articulated in 1990.112 

The OCA found that s. 210 is overbroad and grossly disproportionate in relation to its legislative 
                                                 
107 Appellants’ Record, Vol. II, Tab 7, p. 59, Bedford (OCA), supra at para. 133 
108 Appellants’ Record, Vol. II, Tab 7, pp. 59-60, Bedford (OCA), supra at para. 134 
109 AGC Auth., Tab 6, Blencoe v. British Columbia (Human Rights Commission), [2000] 2 S.C.R. 307, 2000 SCC 
44 at paras. 59-60 [Blencoe]; AGC Auth., Tab 64, Suresh v. Canada (Minister of Citizenship. and Immigration), 
[2002] 1 S.C.R. 3, 2002 SCC 1 at paras. 54-55 [Suresh], AGC Auth., Tab 68, United States v. Burns, [2001] 1 
S.C.R. 283, 2001 SCC 7 at para. 54 [Burns], AGC Auth., Tab 9, Canada (Prime Minister) v. Khadr, [2010] 1 
S.C.R. 44, 2010 SCC 3 at para. 21 [Khadr] 
110 Appellants’ Record, Vol. II, Tab 7, pp. 47-8 and pp. 52-3, Bedford (OCA), supra at paras. 107 and 117  
111 Ibid. at paras. 111 and 142 
112 Appellants’ Record, Vol. II, Tab 7, p. 31, Bedford (OCA), supra at para. 68 
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objectives of “combating neighbourhood disruption or disorder and safeguarding public health 

and safety”, in particular due to its application to a “single person discreetly operating out of her 

own home by herself”.113 By way of remedy, the OCA struck the word “prostitution” from the 

definition of bawdy-house in s. 197 as it applies to s. 210 of the Criminal Code.114  

51. The OCA also found that para. 212(1)(j) is overbroad and grossly disproportionate, and 

therefore contrary to s. 7 of the Charter to the extent that it criminalizes non-exploitative 

commercial relationships.115 To remedy this infirmity, the OCA read the words “in 

circumstances of exploitation” into para. 212(1)(j).116  

52. The OCA allowed,117 with a dissent,118 Canada’s appeal with respect to the 

constitutional validity of para. 213(1)(c), finding it did not violate s. 7 and upholding it as 

demonstrably justified under s. 1, even though it violates s. 2(b) of the Charter.  

PART II – ISSUES 

53. On December 17, 2012, the Chief Justice issued the following constitutional questions: 

1) Does s. 210 of the Criminal Code, R.S.C. 1985, c. C-46, as it relates to common 
bawdy-house kept or occupied or resorted to for the purpose of prostitution, 
infringe s. 7 of the Canadian Charter of Rights and Freedoms? 

2) If so, is the infringement a reasonable limit prescribed by law as can be 
demonstrably justified in a free and democratic society under s. 1 of the Canadian 
Charter of Rights and Freedoms? 

3) Does para. 212(1)(j) of the Criminal Code, R.S.C. 1985, c. C-46, infringe s. 7 of 
the Canadian Charter of Rights and Freedoms? 

4) If so, is the infringement a reasonable limit prescribed by law as can be 
demonstrably justified in a free and democratic society under s. 1 of the Canadian 
Charter of Rights and Freedoms? 

5) Does para. 213(1)(c) of the Criminal Code, R.S.C. 1985, c. C-46, infringe s. 7 of 
the Canadian Charter of Rights and Freedoms?  

                                                 
113 Ibid. at paras. 204 and 212 
114 Ibid. at paras. 214 to 218 
115 Ibid. at paras. 250 to 251 and 254 
116 Ibid. at para. 267  
117 Ibid. at paras. 310 and 321 to 324 
118 Ibid. at paras. 331 to 374 
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6) If so, is the infringement a reasonable limit prescribed by law as can be 
demonstrably justified in a free and democratic society under s. 1 of the Canadian 
Charter of Rights and Freedoms? 

7) Does s. 213(1)(c) of the Criminal Code, R.S.C. 1985, c. C-46, infringe s. 2(b) of 
the Canadian Charter of Rights and Freedoms?  

8) If so, is the infringement a reasonable limit prescribed by law as can be 
demonstrably justified in a free and democratic society under s. 1 of the Canadian 
Charter of Rights and Freedoms? 

54. Canada’s position is that s. 210, paras. 212(1)(j) and 213(1)(c) are constitutional. As 

directed by this Court, Canada will address the constitutionality of para. 213(1)(c) in reply to the 

cross appeal.  

55. The OCA erred in finding that s. 210 and para. 212(1)(j) violated s. 7 of the Charter by 

finding that:  

• The prohibitions breached the right to security of the person pursuant to s. 7 of the 
Charter on a de minimis standard; 

• The legislation is overly broad in scope and grossly disproportionate. Specifically, the 
OCA failed to properly consider the limited and indirect impact the laws may have on the 
security of prostitutes, as balanced against their important objectives, in light of the 
substantial deference that should have been accorded to Parliament’s legislative choices.  

• It was not bound by this Court’s decision in the Prostitution Reference as it relates to the 
constitutionality of s. 210.  

56. If this Court is of the view that any of these provisions violate s. 7 of the Charter, these 

provisions can be justified pursuant to s. 1 of the Charter.  

57. Finally, with regards to remedy, the OCA erred in reading in a requirement of 

“circumstances of exploitation” into para. 212(1)(j) as this is inconsistent with the remainder of 

the legislative scheme. If any of the prohibitions are struck, the proper remedy is a suspension of 

any declaration of invalidity to provide Parliament with an opportunity to address these complex 

social issues.  
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PART III – ARGUMENT 

A. STANDARD OF APPELLATE REVIEW  

58. The OCA correctly noted that the Application judge’s findings that the impugned 

provisions breach s. 7 were not made on adjudicative facts, but on legislative and social facts:119 

“This was not litigation about whether a particular person’s security of the person was infringed 

by a specific event”. The claims were, instead, assessed “from a much broader societal 

perspective”.120 Just as in RJR-Macdonald where this Court held that “the causal connection 

between tobacco advertising and consumption, or the lack thereof, is a paradigm example of a 

legislative or social fact”121 so is the issue of whether there is a causal connection between the 

venue and manner in which prostitution takes place and the harms suffered by prostitutes. The 

standard of review that applies to findings made on legislative and social facts is correctness.122 

59. Furthermore the findings made on the legislative and social facts were applied to the 

legal test of whether there is a sufficient link between the alleged harms and the impugned 

prohibitions to engage s. 7, as well as to the legal tests of arbitrariness, overbreadth and gross 

disproportionality. These are findings of law, or of mixed law and fact so inextricably linked to 

these same errors of law, that they fall on the legal end of the mixed law and fact spectrum as 

discussed in Housen v. Nikolaisen and the standard of review is correctness.123 When called upon 

to exercise its “recognized law-making role”124 in assessing factual findings in Charter 

challenges regarding difficult social issues, this Court has demonstrated that deference is not 

required in cases where it has reversed mixed findings of fact and law without engaging in an 

analysis of the appellate standard of review.125  

                                                 
119 AGC Auth., Tab 12, Danson v. Ontario (Attorney General), [1990] 2 S.C.R. 1086 at p. 1099; AGC Auth., Tab 
49, R. v. Spence, [2005] 3 S.C.R. 458 at paras. 56-59 
120 Appellants’ Record, Vol. II, Tab 7, pp. 57-8, Canada (A.G.) v Bedford, 2012 ONCA 186 at para. 129 
121 AGC Auth., Tab 58, RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199 at para. 80, per 
LaForest, J., dissenting, but not on this point [RJR-MacDonald] 
122 Ibid. at para. 79, per LaForest, J., dissenting, but not on this point; AGC Auth., Tab 14, Harper v. Canada 
(Attorney General), [2004] 1 S.C.R. 827, 2004 SCC 33 at paras. 93-99; Appellants’ Record, Vol. II, Tab 7, pp. 57-
8, Canada (A.G.) v Bedford, 2012 ONCA 186 at para. 129 
123 AGC Auth., Tab 15, Housen v. Nikolaisen, [2002] 2 S.C.R. 235, 2002 SCC 33 at para. 36 
124 Ibid. at paras. 9 & 33  
125 AGC Auth., Tab 4, Auton v. British Columbia (Attorney General), [2004] 3 S.C.R. 657 at para. 56; AGC Auth., 
Tab 58, RJR-MacDonald, supra at para. 94 
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B. SECTION 7 CHARTER ANALYSIS  

60. The evidence did not establish a necessary link in the chain of causation between the 

impugned laws and the risk of violence suffered by prostitutes to find an infringement of the s. 7 

right to security of the person. The risk to prostitutes is caused by johns and pimps. In finding 

that s. 210 and para. 212(1)(j) breach the right to security of the person of the claimants, the 

OCA unduly lowered the standard for deciding that a deprivation of a s. 7 interest has been 

demonstrated. It did so by finding a de minimis interference sufficient, relying upon conflicting 

evidence which established, at most, a weak and indirect link between the impugned prohibitions 

and the alleged interference with the s. 7 right which is insufficient to trigger s. 7. The OCA also 

erred in finding that s. 210 and para. 212(1)(j) were not in accordance with the principles of 

fundamental justice by failing to accord proper deference to Parliament’s reasonable policy 

choices where there is evidence that the impugned provisions serve to limit the harms of 

prostitution and the evidence on the causes of harms is inconclusive.  

1) The impugned provisions do not engage security of the person 

a) The OCA erred by applying the wrong test for causation 

61. The OCA did not apply the correct standard for finding a breach of the s. 7 right to 

security of the person, namely that the impugned provisions are the necessary link in the chain of 

causation. Instead, the Court lowered the threshold to capture “virtually any added risk that is 

beyond [a] de minimis” contribution to risk of harm.126  

62. What will constitute a sufficient causal connection may vary with the circumstances. As 

noted below, in cases closely analogous to the present one, where there are multiple causes of the 

alleged harms, this Court has required Charter claimants to establish that the impugned 

government action is a necessary link in the chain of causation to the alleged deprivation. That 

was not established here. The OCA concluded that “any real increase in that kind of risk must 

impair the security of the person” and that this was met here as a result of the provisions 

                                                 
126 Appellants’ Record, Vol. II, Tab 7, pp. 52-3, Bedford (OCA), supra at para. 117  
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criminalizing conduct that “would mitigate, to some degree, the risk posed to prostitutes”.127 

This standard is too low.  

63. The impugned laws engage the right to liberty since they are criminal laws that can 

subject offenders to imprisonment. However, in applying too low a threshold for finding 

causality between the alleged harms and the impugned prohibitions, the OCA gave excessive 

weight to the alleged impact of the laws on prostitutes, while giving insufficient weight to the 

legislative objectives being pursued. 

64. As Wilson J. stated in Operation Dismantle, “the central concern of [section 7] is direct 

impingement by government upon the life, liberty and personal security of individual 

citizens”.128 Accordingly, this Court has established a high threshold for finding a state 

responsible for a deprivation of a right caused by the actions of third parties under s. 7. In 

Blencoe, this Court made it clear that it “would be inappropriate to hold government accountable 

for harms that are brought about by third parties who are not in any sense acting as agents of the 

state… A higher level of certainty is required than ‘might reasonably be expected’ in order to 

find that government has caused a deprivation of an individual’s Charter rights.”129 This Court 

required clear (as opposed to speculative) evidence of a causal link between the state action and 

the deprivation alleged.  

65. The right to security of the person may be found to be deprived in situations involving 

the actions of third parties, but only when the government’s involvement in the deprivation of the 

right is active and foreseeable, not speculative and/or remote to the alleged deprivation.130 For 

example: 

• In Suresh, this Court held that only in those cases where the deprivation is “an entirely 
foreseeable consequence”, where it would not have occurred but for the impugned 
government action, can a sufficient causal connection be found.131 

                                                 
127 Ibid. at para. 111  
128 AGC Auth., Tab 21, Operation Dismantle Inc. v. The Queen, [1985] 1 S.C.R. 441 at p. 490 [Operation 
Dismantle] 
129 AGC Auth., Tab 6, Blencoe, supra at paras. 59 and 64 
130 Blencoe, ibid. at paras. 59-60; AGC Auth., Tab 64, Suresh, supra at paras. 54-55; AGC Auth., Tab 68, Burns, 
supra at para. 54; and AGC Auth., Tab 9, Khadr, supra at para. 21 
131 Suresh, ibid. at paras. 54-55 
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• In Khadr, this Court held, on the basis of “uncontradicted evidence”, that Canada’s “active 
participation… contributed” to the alleged violation of s. 7.132 

• In Burns, this Court held that Canada’s extradition of Mr. Burns to face the death penalty in 
the USA triggered s. 7 even though it was the USA who would inflict the punishment. 
However, Canada’s physical removal of Mr. Burns was active participation in the process – 
something the Court described as a necessary link leading to his potential execution.133  

66. The OCA dismissed these authorities as “readily distinguishable” because “the language 

of causation does not aptly capture the effect of legislation”.134 Neither this Court, nor any other 

appellate court, has previously drawn such a distinction. This Court has previously required that 

a strong causal link between government action and an alleged harm be demonstrated that is 

more than remote or speculative, before a government can be held responsible for that harm.135  

67. Contrary to what the OCA held, the need to ensure a strong causal link is even more 

compelling when legislative prohibitions are at issue rather than government action. The 

operation of legal prohibitions may involve incidental and unanticipated effects on those who 

seek to contravene them and others in society. Yet the OCA broadened the scope of judicial 

review of legislation under s. 7 by inviting judicial intervention in circumstances where a 

criminal prohibition may have some degree of indirect impact on the ability of individuals to 

mitigate risks of harm arising from acts of an independent third party. Such a low threshold 

would unreasonably cast doubt on the operation of many Criminal Code prohibitions. By the 

same reasoning, it may be suggested that criminal laws designed to control access to prohibited 

weapons may prevent persons who could otherwise access them from being able to mitigate the 

risk of harm posed by potential assailants. Parliament would thus be prevented from enacting 

laws with legitimate objectives to deter dangerous conduct. 

68. The OCA’s s. 7 causation analysis is also at odds with the approach of other appellate 

courts that have recognized that, even where government action can be demonstrated to create a 

risk, in order to find causation, a claimant must establish that the action or legislation is “the 

                                                 
132 AGC Auth., Tab 9, Khadr, supra at para. 21 
133 AGC Auth., Tab 68, Burns, supra at para. 54 
134 Appellants’ Record, Vol. II, Tab 7, pp. 47-8, Bedford (OCA), supra at para. 107  
135 AGC Auth., Tab 6, Blencoe, supra at paras. 59-60; and AGC Auth., Tab 21, Operation Dismantle, supra at p. 
490 
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operative cause of the injury to her rights” to life and security of the person,136 or a “direct 

cause” of the alleged infringement.137 

69. This is not a case where the state either creates the risk or denies access to treatment for 

(or refuge from) a condition beyond the claimant’s control and integral to their bodily security. 

In fact, in this case, the claimants assert that they freely choose to engage in prostitution and 

have framed their claim accordingly.138 In no case is the risk of violence in prostitution created 

by the law. That risk is inherent to prostitution itself, regardless of venue or the regime governing 

it. The provisions operate to minimize the risk by deterring persons from engaging in prostitution 

or encouraging them to leave it. While the evidence established that the choice to engage in 

prostitution is a highly constrained one for many, particularly survival street prostitutes, even 

among that vulnerable population, many can and do make the choice to exit prostitution and that 

choice is due, in part, to the deterrent effect of the impugned prohibitions.139  

70. Recognizing a right to engage in risky economic activities in particular ways prohibited 

by law to try and make it safer would constitute a dangerous precedent.140 It is also not warranted 

by the s. 7 cases relied upon by the claimants, such as Morgentaler, Parker, Chaoulli, PHS and 

Victoria (City) as these cases were not about economic activities.141  

                                                 
136 AGC Auth., Tab 66, Toussaint v. Canada (Attorney General), 2011 FCA 213 at paras. 67-68, leave to SCC 
refused, [2011] S.C.C.A. No. 412; See also: AGC Auth., Tab 67, Truehope Nutritional Support Ltd. v. Canada 
(AG), 2011 FCA 114 at para. 11, leave to SCC refused, [2011] S.C.C.A. No. 275  
137 AGC Auth., Tab 69, Victoria (City) v. Adams, 2009 BCCA 563 at para. 88 [Victoria] 
138 J.A.R., Vol. 2, Tab 13, p. 164, Lebovitch Affidavit, para. 1; J.A.R., Vol. 3, Tab 16, p. 293, Affidavit of Valerie 
Scott, para. 3 [Scott Affidavit]; J.A.R., Vol. 2, Tab 11, p. 50, Affidavit of Terri Jean Bedford [Bedford Affidavit], 
para. 23 
139 Appellants’ Record, Vol. IV, Tab 39, p. 15, Falle Affidavit, para. 47; Appellants’ Record, Vol. V, Tab 42, p. 
13, D.S. Affidavit, para. 39; Appellants’ Record, Vol. V, Tab 43, p. 35, Hodgins Affidavit, para. 36; Appellants’ 
Record, Vol. V, Tab 45, p. 64-5, J.S. Affidavit, para. 29; Appellants’ Record, Vol. V, Tab 46, pp. 81-2, H.C. 
Affidavit, para. 28; Appellants’ Record, Vol. V, Tab 47, p. 90, L.B. Affidavit, para. 15; and Appellants’ Record, 
Vol. V, Tab 48, p. 102, K.C. Affidavit, para. 23 
140AGC Auth., Tab 55, Prostitution Reference, supra at p. 1140 and (per Lamer J.) p. 1179 and Appellants’ 
Record, Vol. II, Tab 7, pp. 40-41, Bedford (OCA), supra at para. 94; AGC Auth., Tab 62, Siemens v. Manitoba 
(Attorney General), [2003] 1 S.C.R. 6 2003 SCC 3 at para. 46 
141 AGC Auth., Tab 44, R. v. Morgentaler, [1988] 1 S.C.R. 30 at p. 90 (per Beetz J.); AGC Auth., Tab 47, R. v. 
Parker (2000), 49 O.R. (3rd) 481 (C.A.) at para. 97; AGC Auth., Tab 10, Chaoulli v. Quebec (Attorney General), 
[2005] 1 S.C.R. 791, 2005 SCC 35 at para. 111 [Chaoulli]; AGC Auth., Tab 8, Canada (Attorney General) v. PHS 
Community Services Society, 2011 SCC 44, [2011] 3 S.C.R. 134 at para. 93 [PHS]; and AGC Auth., Tab 69, 
Victoria, supra at para. 109 
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b) The claimants did not meet their burden of proof to show a deprivation of 
security 

71. As noted at both levels of Court below, it was accepted that there is a risk of violence 

associated with prostitution regardless of venue.142 That violence is caused by violent pimps and 

johns. There was considerable dispute, however, about what link, if any, exists between that 

violence and the impugned laws. The social science evidence is, by the claimants’ own 

admission, fraught with “methodological limitations” and the issue of the relationship of the law 

to the risks and harms flowing from prostitution has “eluded researchers for decades”.143 This 

disputed evidence was contested, speculative, and rife with conflicting opinions.  

72. In circumstances such as these, where a particular fact that lies at the heart of the 

dispute is a matter on which reasonable and informed people disagree, it is not appropriate for 

the Court to circumvent the usual standard of proof by inferring a dispositive fact under the 

auspice of logic and common sense.144 Yet the OCA was willing to base its findings upon 

“experiential evidence, buttressed by observations in several government reports” and “self-

evident” and “obvious” inferences.145 It is these very inferences that are the subject of 

considerable disagreement among experts. It is only by applying a rigorous standard of proof that 

courts can avoid usurping Parliament’s essential role in weighing complex policy choices. 

73. In rejecting the applicability of the PHS decision to para. 213(1)(c), the majority of the 

OCA concluded:146 

…when weighing the impact of the communicating provision, the most that can be 
said is that it is one factor, among many, that together contribute to the risk faced 
by street prostitutes. The impact of the communicating provision on the dangers 
posed to street prostitutes is simply not comparable to the impact of the Minister’s 
decision on the health and safety of the drug users in PHS.  

                                                 
142 Appellants’ Record, Vol. I, Tab 3, p. 35, Bedford (Sup. Ct.), supra at para. 116; Appellants’ Record, Vol. II, 
pp. 59-60, 85, 123 and 129, Bedford (OCA), supra at paras.134, 207, 307 and 321 
143 Applicants’ Factum before Himel J. (Ont. SCJ) at para. 123 
144 AGC Auth., Tab 35, R. v. Khawaja, 2012 SCC 69 at paras. 78-84 [Khawaja]  
145 Appellants’ Record, Vol. II, Tab 7, pp. 59-60, Bedford (OCA), supra at paras. 133-135 
146 Ibid. at para. 315 
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There are no principled grounds for distinguishing this finding in respect of the analysis of s. 210 

and para. 212(1)(j). The evidence found to establish the link between those prohibitions and the 

cause of harms faced by prostitutes was no more compelling or different in kind, as noted below. 

i) The claimants have not demonstrated that the bawdy-house prohibition is a 
necessary link in the chain of causation  

74. While the OCA found it a matter of common sense that allowing off-street prostitution 

to take place in bawdy-houses will make it safer for women, the evidence did not support that 

conclusion.  

75. First, the evidence is inconclusive with regard to whether working indoors is actually 

safer than working outdoors. While several experts and experiential witnesses testified that off-

street prostitution is safer than on-street prostitution,147 the evidence also established that 

violence does occur indoors and that the risk is not eliminated, regardless of venue.148 Some 

prostitutes, who had worked both off-street and on-street, felt it was safer outside rather than 

inside.149 A police officer with extensive experience noted that the risk of harms is in some 

respects escalated indoors as a result of it taking place clandestinely, inaccessible to law 

enforcement and community groups who might otherwise be able to provide protection.150 

Furthermore, a greater percentage of prostitution occurs off-street,151 and because of its hidden 

nature, much less is known about it including the violence faced by prostitutes indoors.152 

                                                 
147 Appellants’ Record, Vol. I, Tab 3, pp. 85-91, Bedford (Sup. Ct.), supra at paras. 308-318 and 325. Appellants’ 
Record, Vol. 5, Tab 22, pp. 934-935, Affidavit of Susan Davis, paras. 11-15; Appellants’ Record, Vol. 7, Tab 27, 
p. 1574, Affidavit of Wendy Harris, para. 4. Appellants’ Record, Vol. 8, Tab 31, p. 1862, Affidavit of Linda 
Shaikh, para. 3 
148 Appellants’ Record, Vol. I, Tab 3, p. 35, Bedford (Sup. Ct.), supra at para. 116; Appellants’ Record, Vol. II, 
p. 59-60, 85, 123 and 129, Bedford (OCA), supra at paras.134, 207, 307 and 321 
149 Appellants’ Record, Vol. V, Tab 46, pp. 9711, 9713 and 9716, H.C. Affidavit, paras. 14, 21 and 32; 
Appellants’ Record, Vol. V, Tab 39, p. 9467, Falle Affidavit para. 61 
150 J.A.R., Vol. 35, Tab 82, p. 10058, Det. McCartney Affidavit, para. 17; J.A.R., Vol. 35, Tab 86, p. 10393, Det. 
Const. Ramos Affidavit, para. 13 
151 J.A.R., Vol. 24, Tab 55, p. 6809, Affidavit of Dr. Fran Shaver [Shaver Affidavit], para. 8; J.A.R., Vol. 37, Tab 
91, p. 10676, Det. Const. Dizon Affidavit, para. 15; J.A.R., Vol. 35, Tab 84, p. 10266, Det. Cowan Affidavit, para. 
12; J.A.R., Vol. 35, Tab 85, p. 10300, Det. Sgt. Bowers Affidavit, para. 43 
152 J.A.R., Vol. 31, Tab 65, pp. 9007-9008, Weitzer Transcript, pp. 36-37, Qs. 133. J.A.R., Vol. 11, Tab 43, p. 
2851, MacDonald Transcript, p. 32, line 13 and J.A.R., Vol. 11, Tab 43, p. 2953, MacDonald Transcript, Exhibit 
“4”, John Lowman, “Identifying Research Gaps in the Prostitution Literature”, Research and Statistics Division, 
Department of Justice Canada (March 2001) 
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Finally, in countries that have partially decriminalized prostitution, such as the Netherlands, 

evidence indicates that violence against prostitutes remains a significant problem.153 

76. Second, as the claimants’ expert agreed, it is not the venue that dictates the degree of 

control (and hence safety) that a prostitute will have, but the extent to which her work is 

controlled by a third party, such as a manager of a brothel, or a pimp, and whether that third 

party is seeking to maximize profit or the safety of the prostitute.154  

77. Third, while there is no doubt that survival street prostitutes are at a great risk of harms, 

the risk they face cannot be simply explained by the fact that their work is carried out on-street. 

It can be linked to the many “pre-existing vulnerabilities” particular to this population.155 The 

claimants’ expert acknowledged that the repeal of the prohibition against bawdy-houses would 

not allow all street prostitutes to work indoors due to their lack of resources, skills to prostitute 

themselves online, and “pre-existing vulnerabilities” that would keep them on the street.156 He 

also acknowledged that street prostitution has persisted in the State of Victoria where brothels 

have been legal since 1974.157  

78. Fourth, while the OCA was prepared to accept, on the basis of common sense, logic and 

anecdote, that many street prostitutes would avail themselves of the opportunity to work indoors 

if it were legal, this finding was not supported by the evidence.158 This finding is informed solely 

from the claimants’ main expert, Dr. Lowman in his review of one study of street prostitution 

conducted in one square mile of Birmingham, England, a jurisdiction which has long permitted 

single-prostitute residential brothels.159 That study, with conclusions drawn from as few as 20 

                                                 
153  J.A.R., Vol. 47, Tab 110E, pp. 13679 and 13682, Dr. van de Pol Affidavit, Exhibit “E” Report of Special 
Rapporteur (2007), paras. 70 & 83  
154 J.A.R., Vol. 22, Tab 53, pp. 6357-61, Lowman Transcript, Vol. 2, pp. 467-471, Qs. 1479-82 
155 J.A.R., Vol. 55, Tab 119, p. 16071, Raymond Affidavit, para. 88;  J.A.R., Vol. 15, Tab 51, pp. 4162-3, 
Lowman Affidavit, para. 33; J.A.R., Vol. 38, Tab 96, pp. 10933-4, Quinn Affidavit, para. 23; J.A.R., Vol. 2, Tab 
13, p. 294, Lebovitch Affidavit, para. 4 
156 J.A.R., Vol.21, Tab 53, pp.5983, 6018-6019, 6059, 6066-6067, Lowman Transcript, Vol.1, p. 94, lines 3-13; 
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157 J.A.R., Vol. 22, Tab 53, p.6320, Lowman Transcript, Vol. 2, p.430, lines 12-25 
158 Appellants’ Record, Vol. II, Tab 7, pp. 86-7, Bedford (OCA), supra at paras. 210-212  
159 J.A.R., Vol. 22, Tab 53, pp. 6339-6340, Lowman Transcript; J.A.R, Vol. 19, Tab 51X, pp. 5507-5521, 
Lowman Affidavit, Exhibit “X”, Teela Saudners “The Risks of Street Prostitution: Punters, Police and Protesters” 
(2004) 41 Urban Studies 1703 
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interviews,160 does not purport to make any conclusion about the propensity of street prostitutes 

to move indoors where that option is legal.  

ii) The claimants have not demonstrated that the prohibition against living on the 
avails is a necessary link in the chain of causation  

79. The claimants did not demonstrate that the prohibition against living on the avails is a 

necessary link in the chain of causation of the harms suffered by prostitutes. While there was 

opinion evidence from prostitutes and experts that prostitution could be safer if, contrary to the 

prohibition in para. 212(1)(j), they could hire receptionists, drivers and bodyguards, there was 

also evidence that the risk of violence remains high even where these extra precautions may be 

taken, including evidence from the claimant, Amy Lebovitch.161  

80. Furthermore, the testimony from former prostitutes and experts indicated that there is no 

bright line between a pimp and a bodyguard.162 Pimps can begin their relationship with 

prostitutes by offering them the same sort of protection that one would expect from a bodyguard, 

boyfriend or driver, but these relationships often become exploitative, abusive and violent due to 

the vested economic stake that person has in the prostitution of others.163 The experience of the 

Netherlands is instructive on this point. The decriminalization of the act of profiting from the 

prostitution of others (as long as it is not forced) in that jurisdiction has not achieved its objective 

of preventing prostitutes being exploited by pimps. Instead, evidence makes it clear that, in the 

regulated licensed window sector in Amsterdam, prostitutes have been victimized by gangs of 

pimps and this abuse eluded Dutch authorities for years.164  

                                                 
160 J.A.R, Vol. 19, Tab 51X, p. 5511, Lowman Affidavit, Exhibit “X”, Teela Saudners “The Risks of Street 
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161  J.A.R., Vol. 2, Tab 13, p. 165, Lebovitch Affidavit, para. 4  
162 Appellants’ Record, Vol. IV, Tab 39, pp. 4-5 and 11-12, Falle Affidavit, paras. 15 and 35-36; Appellants’ 
Record, Vol. V, Tab 43, p. 34, Hodgins Affidavit, para. 33; J.A.R., Vol. 47, Tab 111, p. 13717, Suppl. Dr. van de 
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81. Prostitutes will have less protection from pimps once the criminal deterrent is removed. 

The violence and exploitation prostitutes suffer at the hands of pimps is not contested and has 

been recognized by this Court in R. v. Downey.165 It is precisely this kind of conduct that the 

prohibition seeks to deter. Furthermore, prostitutes continue to suffer violence while working for 

escort agencies that provide the very types of services that the Court found could reduce 

harms.166 

82. The claimants failed, therefore, on the basis of the evidence, to establish the required 

link in the chain of causation between the impugned provisions and the alleged deprivation of 

security under s. 7. As such, the analysis of s. 210 and para. 212(1)(j) should have been assessed 

on the basis of a deprivation of a liberty interest only.  

2) The impugned prohibitions accord with the principles of fundamental justice 

a) The s. 7 analysis requires deference  

83. Arbitrariness, overbreadth and gross disproportionality are analytically distinct 

principles of fundamental justice under s. 7, albeit with significant overlaps between them.167 

While the OCA correctly stated the tests for these principles, and the majority properly applied 

them in respect of its analysis of para. 213(1)(c), the OCA erred by failing to accord the 

appropriate level of deference to the policy choices of Parliament in relation to s. 210 and para. 

212(1)(j) in its analysis of overbreadth and gross disproportionality. 

84. The provisions have a long history and seek to address a complex and controversial 

social issue, on which there is no consensus, and has long challenged social scientists and policy 

makers around the world.168  

                                                 
165 AGC Auth., Tab 30, Downey, supra at pp. 32-33 
166  J.A.R., Vol. 2, Tab 13, p. 165, Lebovitch Affidavit, para. 4; and Appellants’ Record, Vol. V, Tab 46, pp. 78-
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167 Appellants’ Record, Vol. II, Tab 7, p. 64, Bedford (OCA), supra at para. 143; See also AGC Auth., Tab 35, 
Khawaja, supra at paras. 38 and 39 
168 See, for example, J.A.R., Vol. 57, Tab 119R, p. 16714, Raymond Affidavit, Exhibit “R”, “Report by the Federal 
Government on the Impact of the Act Regulating the Legal Situation of Prostitutes (Prostitution Act)”, p. 7 
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85. When considering the kind of vexing social issues raised by this case, either under s. 7 

or s. 1 of the Charter, Parliament’s policy choices are owed deference. This is particularly so 

where legislation has more than one objective as noted by this Court in JTI-Macdonald;169 

It may, in the calm of the courtroom, be possible to imagine a solution that impairs 
the right at stake less than the solution Parliament has adopted. But one must also 
ask whether the alternative would be reasonably effective when weighed against 
the means chosen by Parliament. To complicate matters, a particular legislative 
regime may have a number of goals, and impairing a right minimally in the 
furtherance of one particular goal may inhibit achieving another goal.  

86. The need for deference to policy choices is all the greater where the social science 

evidence is inconclusive as in this case. This deference should be akin to a “reasonable 

apprehension of harm” test as applied in s. 1 cases.170 When assessing arbitrariness, overbreadth 

or gross disproportionality, a court is not to weigh policy alternatives or second guess the 

efficacy of Parliament’s agenda but should only involve itself when the legislation is contrary to 

the Charter.171 As this Court held in Clay:172  

The task of the Court in relation to s. 7 of the Charter is not to micromanage 
Parliament's creation or continuance of prohibitions backed by penalties. It is to 
identify the outer boundaries of legislative jurisdiction set out in the Constitution. 
Within those boundaries, it is for Parliament to act or not to act... The Court's 
concern is not with the wisdom of the prohibition but solely with its 
constitutionality.  

b) The overarching objective of the legislation is to deter prostitution  

87. In considering whether the legislation is arbitrary, overly broad or grossly 

disproportionate, the legislative objectives must be carefully identified. The OCA erred in not 

finding that the legislative history, judicial interpretation of these provisions and statutory 

interpretation demonstrate that s. 210, paras. 212(1)(j) and 213(1)(c), along with the other 
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provisions relating to prostitution, create a comprehensive legislative scheme to prevent the 

harms associated with prostitution.173 Parliament intended to: deter the most harmful and public 

emanations of prostitution; protect those engaged in prostitution; and reduce the societal harms 

to communities, including vulnerable members, such as children, from being exposed to the 

violence, drugs and other harms which often accompany prostitution.174 

88. While each prohibition targets distinct conduct, they constitute an interconnected 

whole,175 demonstrating Parliament’s intent is to deter the business of prostitution. As noted by 

the majority in the Prostitution Reference, it was open to Parliament to try to control prostitution 

indirectly, instead of directly by criminalizing prostitution itself.176 In making this ruling, the 

Court was addressing the offence in para. 213(1)(c) (then s. 195.1), but the same reasoning 

applies to s. 210. It is open to Parliament to indirectly control or deter prostitution by directly 

criminalizing the operation of bawdy-houses, or prostitution as a business. In R. v. Theirlynck, 

this Court adopted the appeal court’s statement that the “gist of the offence is the keeping of the 

house for purpose of prostitution and not the act of committing fornication”177 recognizing that 

the purpose of s. 210 is to deter the operation of bawdy-houses as a business.  

89. Finally, the scope of the bawdy-house prohibition shows that one of Parliament’s 

objectives in criminalizing the operation of bawdy-houses is to deter prostitution as a business 

and therefore deter prostitution generally. This is because the offence criminalizes the role of 

every participant in the operation of a bawdy-house: the keeper (an indictable offence), an 
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inmate, a found-in, and, finally, “an owner, landlord, lessor, tenant, occupier, agent or everyone 

who otherwise has charge or control of any place”.178 

c) The impugned prohibitions are not arbitrary  

90. The OCA applied the correct law and properly found s. 210 and para. 212(1)(j) are not 

arbitrary and therefore do not violate s. 7 of the Charter on that basis. An arbitrary law is one 

that bears no relation to or is inconsistent with the objectives that it intends to achieve. 

Arbitrariness is established where a law deprives a person of his or her s. 7 rights for no valid 

purpose, and requires proof of inconsistency, not merely a lack of necessity.179 In this respect, 

the test for arbitrariness is much like the rational connection test under s. 1 of the Charter.180 

This Court has also indicated that the government’s burden to demonstrate rational connection is 

“not particularly onerous”.181 The arbitrariness principle and the rational connection test should 

be approached in the same manner, as the two inquiries are closely aligned in their constitutional 

function. They both serve to ensure that rights-limiting measures constitute rational means for 

Parliament to pursue its objectives. 

91. The prohibitions challenged are consistent with the objectives of the legislation. 

Criminalizing all bawdy-houses helps prevent harms to the community and protects public health 

and safety by allowing police to locate prostitutes who may be abused, trafficked or under-

age.182 With regard to para. 212(1)(j), prohibiting persons from living on the avails of 

prostitution helps to deter prostitution and protect prostitutes by cutting off the incentives to 
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those who would otherwise seek to profit from it.183 By criminalizing all of this conduct, the 

provisions also meet the overall objective of deterring prostitution and its commercialization.  

d) Section 210 does not violate s. 7 of the Charter  

i) The OCA erred in not following the principle of stare decisis  

92. The OCA erred in finding that it was not bound by this Court’s decision in the 

Prostitution Reference in respect of its s. 7 analysis of s. 210. This was contrary to the principle 

of stare decisis that promotes consistency, certainty and predictability in the law, sound judicial 

administration and enhances the legitimacy and acceptability of the judicial decisions.184 

93. The OCA found that it was not bound by the decision because the principles of 

fundamental justice “have expanded over the past 20 years”.185 This was an error. Neither s. 7 of 

the Charter nor the principles of fundamental justice were newly invented after the Prostitution 

Reference. On the contrary, this Court applied the principles of fundamental justice in upholding 

the impugned prohibitions.186 It also upheld the communication offence under the s. 1 Oakes 

test, the fundamentals of which have not changed since 1986 and which involves a 

proportionality analysis largely mirroring the s. 7 principles invoked in this case, namely 

arbitrariness (rational connection), overbreadth (minimal impairment) and gross 

disproportionality (overall proportionality).187  

94. The OCA also erred in finding that the s. 7 argument in the Prostitution Reference could 

be distinguished as that case considered an economic liberty interest rather than a breach of the 

security of the person.188 This is a distinction without a difference. If there is no right to engage 

in an economic activity, there can be no Charter-protected right to engage in that same economic 

activity in any particular way.  
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95. There is also no reason for this Court to revisit its conclusions in the Prostitution 

Reference. This Court should not lightly set aside its own precedent unless there are compelling 

reasons to do so.189 There is no suggestion that the Prostitution Reference has become an 

unworkable precedent, or that its validity has been undermined by subsequent decisions. In fact, 

this Court continues to cite the Prostitution Reference regularly,190 and has specifically ruled that 

stare decisis precludes it from revisiting that decision.191 Anything less than a rigorous 

application of this Court’s precedents invites repeated challenges to laws already found to be 

constitutional based on updated social science and opinion evidence.  

ii) Error in analysis of the s. 7 principles of fundamental justice  

96. While the OCA stated the law on the doctrines of overbreadth and gross 

disproportionality correctly, it made two errors in its assessment of the constitutionality of s. 210. 

First, the OCA erred in its overbreadth analysis by failing to apply a risk of harm analysis that 

considered whether a blanket prohibition was necessary to achieve the Parliament’s objectives. 

Second, the OCA erred in its analysis of gross disproportionality by attributing undue weight to 

the impact that the law may have on the safety of some prostitutes, as balanced against its 

important legislative objectives. This error was compounded by its overly narrow interpretation 

of the objectives of the legislation. 

iii) Section 210 is not overly broad  

97. The OCA correctly articulated the test for overbreadth noting that legislation is overly 

broad where the means chosen by Parliament are broader than necessary to accomplish 
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191 AGC Auth., Tab 29, R. v. DiGiuseppe (2002), 161 C.C.C. (3d) 424, 2002 CanLII 22075 at paras. 9 and 15; 
AGC Auth., Tab 41, Mara, supra at pp. 647 and 651(C.A.) 
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Parliament’s objectives.192 However, as also noted in R. v. Heywood, when assessing 

overbreadth, “the court must accord the legislature a measure of deference and should not 

interfere with legislation simply because it might have chosen a different means of 

accomplishing the objective”.193  

98. The OCA failed to adopt an appropriately deferential approach in concluding that the 

law was overly broad, in the sense of going beyond what is reasonably necessary to achieve the 

objectives of the prohibition. The OCA found that the purpose of s. 210 is to combat 

neighbourhood disruption and disorder and to safeguard public health and safety and recognized 

that public health and safety includes targeting human trafficking and child exploitation.194 

Canada submits that the purpose of s. 210 goes beyond these specific objectives, and also 

includes deterring prostitution more generally. Nevertheless, even if one accepts the narrower set 

of objectives set out by the OCA, there was no empirical evidence that the risks of harms to 

prostitutes, and to the surrounding communities, targeted by s. 210 do not materialize when 

bawdy-houses are being used by a small number of prostitutes, or only one.  

99. Parliament chose to prohibit the operation of all bawdy-houses to achieve the above 

objectives. The complete prohibition is necessary because there is always the risk of harms to the 

safety of both those found in bawdy-houses and residents in the surrounding neighbourhood.195 

Evidence from experiential affiants and police officers demonstrates that bawdy-houses, on any 

scale, attract organized crime, under-aged prostitution and trafficking of women as well as 

violence and drug use in the community.196 The evidence from other jurisdictions that have 

decriminalized and regulated bawdy-houses does not suggest that these problems are necessarily 

resolved or even mitigated. In fact there is some suggestion that they may expand and remain 

                                                 
192 Appellants’ Record, Vol. II, Tab 7, p. 65, Bedford (OCA), supra at para. 148 
193 Appellants’ Record, Vol. II, Tab 7, p. 80, Bedford (OCA), supra at para. 148; AGC Auth., Tab 33, R. v. 
Heywood, [1994] 3 S.C.R. 761 at p. 793 
194 Appellants’ Record, Vol. II, Tab 7, p. 80, Bedford (OCA), supra at paras. 192-193 
195 Appellants’ Record, Vol. V, Tab 46, pp. 78-9, 80, 83, H.C. Affidavit, paras. 14-18, 22-23, 32-33;  J.A.R., Vol. 
34, Tab 81, p. 10012, Det. Sgt. Page Affidavit, para. 17; J.A.R., Vol. 39, Tab 99, pp. 11212-3, Parrott Affidavit, 
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Vol. 34, Tab 78, pp. 9758-9 and 9761, Det. Morrissey Affidavit, paras. 10-1, 13 and 22; Appellants’ Record, Vol. 
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dangerous as a larger portion of prostitution moves to the grey sector to avoid regulation and is 

often controlled by pimps and can be by organized crime.197  

100. These problems can and will still occur even if the law were to permit one prostitute to 

work out of her home. Prostitutes would still be at risk of violence from johns and pimps. 

Communities would still be at risk of harms from the nuisance and other offences related to 

prostitution. Prostitutes would still be exploited by pimps. As noted in the 2007 report of the 

Special Rapporteur for the United Nations on her mission to the Netherlands, “women who 

operate independently of male pimps are still the exception, not the norm”.198  

101.  Moreover, the legislative objectives of deterring prostitution and its commercialization 

are served by a blanket prohibition against all bawdy-houses.  

102. This Court has made it clear in a number of cases that, in relation to complex matters 

that elude scientific proof, such as issues involving predictions about human behaviour, 

Parliament is permitted to enact a blanket prohibition for dangerous activities, even if not all 

forms of the activity crystallize into actual harm.199 As noted by this Court in Clay: 200  

The appropriate degree of deference referred to in Heywood is built into the 
applicable standard of “gross disproportionality”, as explained in Malmo-Levine 
and Caine. We do not believe that the prohibition on marihuana use is grossly 
disproportionate to the state interest in avoiding harm to users and others caused 
by marihuana consumption. We earlier referred to the trial judge’s findings of fact 
in terms of harm. While those findings are moderate and measured, and emphasize 

                                                 
197 J.A.R., Vol. 56, Tab 119H, pp. 16525-6,  Raymond Affidavit, Exhibit “H”; J.A.R., Vol. 47, Tab 110, pp. 
13525-26, Dr. van de Pol Affidavit, paras. 66-71; J.A.R., Vol. 47, Tab 110E, p. 13682, Dr. van de Pol Affidavit, 
Exhibit “E”, “Report of the Special Rapporteur”, p. 22; J.A.R., Vol. 47, Tab 111D, pp. 13837, 13842-3 & 13853, 
Suppl. Dr. van de Pol Affidavit, Exhibit “D”, “Beneath the Surface”, pp. 7, 12-13, 23; J.A.R., Vol. 52, Tab 116, pp. 
15099-100,  M. Sullivan Affidavit, para. 45; J.A.R., Vol. 40, Tab 102, pp. 11415-7, Poulin Affidavit, paras. 94-99; 
Vol. 57, Tab 119R, p. 16769, Raymond Affidavit, Exhibit “R”, “Report of the Federal Government on the Impact 
of the Act Regulating the Legal Situation of Prostitutes (Prostitution Act)”, p. 79 
198 J.A.R., Vol. 47, Tab 110E, p. 13682, Dr. van de Pol Affidavit, para. 84, Exhibit “E”, Report of the Special 
Rapporteur; See also continued concerns in England  J.A.R., Vol. 45, Tab 105M, pp. 12909-10, Poulin Affidavit, 
Exhibit “M”, R. Coward “Comment and Analysis: Slaves in Soho: Violent gangs have taken over the UK sex trade - 
an unacknowledged result of intervention in the Balkans” The Guardian (London) March 26, 2003;  J.A.R., Vol. 34, 
Tab 78, p. 9765, Det. Morrissey Affidavit, para. 38; Appellants’ Record, Vol. V, Tab 46, p. 82, H.C. Affidavit, 
para. 30  
199See for example: AGC Auth., Tab 25, Butler, supra at pp. 502-504; AGC Auth., Tab 17, Irwin Toy Ltd. v. 
Quebec (A.G.), [1989] 1 S.C.R. 927 at p. 994; AGC Auth., Tab 48, Sharpe, supra at para. 89 
200 AGC Auth., Tab 27, Clay, supra at para. 39  
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that “the jury is still out” in some respects, they nevertheless identify a state 
interest which Parliament is entitled to protect.  

103. Applying the appropriate test, Canada’s evidence constituted a reasonable basis for 

seeking to eliminate the risks associated with the operation of bawdy-houses. Once a reasonable 

apprehension of harm was established, the OCA was required to defer to the means chosen by 

Parliament to address these risks and accord substantial elbow room to the legislature when 

assessing overbreadth.201 When the proper analysis is applied, s. 210 is not overly broad.  

iv)  Section 210 is not grossly disproportionate  

104. Gross disproportionality describes state actions or legislative responses to a problem 

that are so extreme as to be disproportionate to any legitimate government interest. As correctly 

pointed out by the OCA, gross disproportionality “is not established when the scale is balanced, 

or even when it tips in favour of the claimant, but rather where there is a marked and serious 

imbalance in the two sides”.202 This is a high threshold for the claimants to establish. 

105. In determining if legislation is grossly disproportionate, a court must consider the 

impact of the law on rights against the benefits that accrue from the law, having regard to the 

importance of its legislative objectives. As noted by the OCA in its para. 213(1)(c) analysis, 

when assessing the benefits of the law, a court must take full account of the value to society of 

the objectives and that assessment demands an accurate description of those objectives.203  

106. Similarly, when assessing the weight of the impact on the individual rights, a court must 

determine the nature and extent of the infringement. This requires a court to “identify the degree 

to which the legislation creates or contributes to the infringement of the claimants’ s. 7 rights”.204 

In this case, the OCA erred in its analysis in assigning excessive weight to the alleged negative 

impact of the law on the security of prostitutes while unduly discounting the benefits of the 

prohibition and the importance of its legislative objectives. 
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107. The OCA erred in finding that the impact of the prohibition on the safety of prostitutes 

is extreme.205 As noted above, there is no proof, on a balance of probabilities, that the 

criminalization of bawdy-houses increases the risk to prostitutes. There also was little support for 

the proposition that street prostitutes move off-street where that option is legal.206  

108. Even if this Court finds that prostitution can be made somewhat safer when conducted 

off-street in bawdy-houses rather than on-street, that does not support a finding that s. 210 is 

grossly disproportionate in its impact on prostitutes’ right to security of the person. The evidence 

supports a finding that prostitution is inherently harmful. Even if the prohibition were a factor as 

contended by the claimants, it is at most but one of a myriad of factors that already establish the 

risks faced by prostitutes, as the majority of the OCA correctly noted in its analysis of para. 

213(1)(c). This unquantified (and indirect) impact has to be properly weighed against the 

important legislative objectives of s. 210. These important objectives include detecting and 

deterring the harms posed by bawdy-houses both to prostitutes themselves and to the 

communities in which they are located, as well as the broader legislative objectives of deterring 

prostitution and its commercialization. When properly balanced, it is clear that the OCA erred in 

its conclusion that there is a “marked and serious imbalance” sufficient to conclude the impact of 

the law is grossly disproportionate to its objectives.  

e) Paragraph 212(1)(j) does not violate s. 7 of the Charter 

109. The OCA made similar errors in its analysis of para. 212(1)(j) as in its analysis of s. 

210. Namely, it erred in its analysis in considering whether a blanket prohibition is necessary to 

achieve Parliament’s objectives and attributed undue weight to an uncertain impact that the law 

may have on the safety of prostitutes as balanced against its important legislative objectives. In 

addition, it erred by too narrowly defining the specific objectives of para. 212(1)(j), which 

skewed the remainder of the analysis.  

                                                 
205 Ibid. at para. 206 
206 Ibid. at para. 210; See para. 78 above 
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i) The legislative objectives of para. 212(1)(j)  

110. Paragraph 212(1)(j) is “specifically aimed at those who have an economic stake in the 

earnings of a prostitute…[T]he target…is those living parasitically off a prostitute’s earnings”.207 

The OCA erred in finding that the legislative objectives of para. 212(1)(j) are restricted to 

preventing living on the avails where the relationship can be demonstrated to be exploitative. By 

limiting the legislation to applying only in “circumstances of exploitation”, the OCA incorrectly 

considered the importance of the legislative objectives in determining that the legislation is 

overbroad and grossly disproportionate.  

111. Paragraph 212(1)(j) is not limited to preventing exploitation but is also intended to 

prevent persons from profiting from the business of prostitution.208 Indeed in both R. v. Downey 

and Shaw, those convicted of living on the avails were not “exploiting” the prostitute. Such 

profiting is harmful whether or not accompanied by imminent violence, control, manipulation or 

other similar forms of exploitation or abuse. Furthermore, it creates an economic interest in the 

prostitution of others, which often leads to abusive and exploitative conduct in order to maintain 

and increase the financial benefits. 

112. Legitimate domestic relationships are not captured by para. 212(1)(j). Although a 

person living with a prostitute is presumed to be living on the avails of prostitution in the 

absence of evidence to the contrary, the OCA held in Grilo that a person who lives in an intimate 

relationship with a prostitute does not live on the avails of her prostitution unless the relationship 

contains an element of exploitation.209  

                                                 
207 AGC Auth., Tab 30, Downey, supra at p. 32; See also AGC Auth., Tab 61, Shaw v. Director of Public 
Prosecutions, [1962] A.C. 220, 1961 WL 21142 (H.L.) at pp. 263-264 and 270-272 [Shaw] 
208 AGC Auth., Tab 23, R v. Barrow (2001), 54 O.R. (3d) 417, 2001 CanLII 8550 at paras. 7-30 (C.A.) [Barrow], 
leave to appeal to S.C.C. refused [2001] S.C.C.A. 431; AGC Auth., Tab 28, R v. Cole, [2004] Q.J. No. 8878 (Mun. 
Ct.) at paras. 36-41 (QL); AGC Auth., Tab 38, R. c. Lecours, 2006 QCCQ 2520 (Prov. Ct.) at paras. 22-23 (QL); 
AGC Auth., Tab 52, R v. Tynes 2010 QCCQ 9767 (Prov. Ct.) at paras. 31-33 (QL); AGC Auth., Tab 45, R v. 
Newman, 2007 NLTD 196, 271 Nfld. & PEIR 185 at paras. 24-26, affirmed on this point 2009 NLCA 32, 286 Nfld. 
& PEIR 176 at paras. 21-27 
209 AGC Auth., Tab 31, R. v. Grilo (1991), 2 O.R. (3d) 514 at pp. 521-22 (C.A.) 
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113. The receptionist, manager of an escort agency, driver or bodyguard who are living on 

the avails of prostitutes’ earnings are captured by para. 212(1)(j).210 It does not capture, for 

example, the doctor, grocer or dentist who offers goods or services to the public, including to 

prostitutes. Its ambit is restricted to those who provide goods or services that would not be 

supplied, but for the fact that the recipients are prostitutes.  

114. The nature and extent of violence or abuse by the person living on the avails of 

prostitution is an aggravating factor.211 Paragraph 212(1)(j) is therefore consistent with 

Parliament’s objectives of not only protecting prostitutes, but discouraging the 

commercialization of prostitution and preventing the always present potential for exploitation by 

allowing a third person to develop an economic interest in, and to live parasitically, on the 

earnings of a prostitute.  

ii) Paragraph 212(1)(j) is not overly broad 

115. The prohibition against persons living on the avails of prostitutes is necessary to achieve 

Parliament’s objectives of protecting prostitutes and deterring prostitution. The OCA erred in 

finding that the prohibition was overbroad because, in some applications, the law goes further 

than necessary in relation to its objectives and that the prohibition should be limited to where 

there are demonstrable “circumstances of exploitation”.212 

116.  Parliament intended a complete prohibition against those living on the avails of 

prostitutes. As previously noted,213 Parliament is entitled to impose a blanket prohibition in 

complex matters that elude scientific proof, such as here, where there is a reasonable 

apprehension of harm and Parliament has a rational basis for extending the prohibition as it did.  

                                                 
210 AGC Auth., Tab 30, Downey, supra at pp. 17-18; AGC Auth., Tab 23, Barrow, supra at paras. 29-30; AGC 
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211 AGC Auth., Tab 50, R. v. Tang (1997), 51 Alta. L.R. (3d) 23 (C.A.) at paras. 11-12; AGC Auth., Tab 42, R. v. 
Miller, [1997] 40 O.T.C. 17, [1997] O.J. No. 3911 at paras. 38-39 (Gen. Div.); AGC Auth., Tab 53, R. v. Tynes, 
2010 QCCQ 11298 at paras. 19 and 23; AGC Auth., Tab 24, R. v. Brown, [2007] O.J. No. 2985 (Q.L.), 2007 
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212 Appellants’ Record, Vol. II, Tab 7, pp. 101, 107, Bedford (OCA), supra at paras. 248-249 and 267  
213 See above at para. 102 
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117. Parliament had a rational basis for extending the prohibition to anyone who lives 

parasitically on the avails of prostitutes. First, it is consistent with Parliament’s objective of 

trying to prevent the expansion and commercialization of prostitution. Second, requiring proof 

that there are “circumstances of exploitation” would not be as effective in preventing the 

exploitation from occurring in the first place, or preventing individuals from living parasitically 

on a prostitute’s earnings. Moreover, even if one presumes a more limited objective of trying to 

prevent the exploitation of prostitutes, a narrower prohibition would be ineffective because the 

class of affected persons particularly vulnerable to exploitation cannot be identified in 

advance.214  

118. As noted above,215 the evidence demonstrated that there is no bright line between the 

pimp and a driver and that relationship always has the potential to become explicitly coercive or 

abusive because of a third party’s vested economic interest in prostitution. It cannot be predicted 

in advance. The OCA failed to consider this evidence in determining whether the prohibition was 

broader than necessary to achieve Parliament’s objectives.  

119. Moreover, as recognized in R v. Downey, evidence of pimps living on the avails of 

prostitutes is difficult, if not impossible, to obtain without the co-operation of the prostitutes, 

who are often unwilling to testify against their pimps for fear of violence perpetrated against 

them.216 Given that it is difficult to secure the testimony of prostitutes against their pimps in 

these cases, it would similarly be difficult to prove when the relationship between the driver, 

bodyguard or manager of the escort agency crosses the line from simply driving or guarding to 

exploitative, coercive or abusive conduct. Parliament’s decision to utilize a blanket prohibition is 

a reasonable response to addressing these compelling objectives and is therefore not overly 

broad. The remedy proposed by the OCA would not satisfy Parliament’s objectives. 

                                                 
214 AGC Auth., Tab 27, Clay, supra at para. 40; AGC Auth., Tab 11, Cochrane, supra at para. 34 
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iii) Paragraph 212(1)(j) is not grossly disproportionate  

120. The OCA further erred in finding that para. 212(1)(j) is grossly disproportionate 

because it targets those who live parasitically on the avails of prostitution rather than only 

targeting traditional pimps and those who exploit prostitutes. 

121. As previously noted, the OCA erred in limiting the purpose of para. 212(1)(j) to 

preventing prostitutes from being subject to malevolent pimps when the legislation is also 

intended to prevent third parties from gaining an economic stake in the prostitution of others, and 

to deter prostitution generally.  

122. In addition, the OCA overemphasized the impact the law has on the safety of 

prostitutes. In the OCA’s view, the law prevents prostitutes from taking measures that could 

reduce harm such as hiring a bodyguard or a driver, as well as an accountant or receptionist.217 

However, the degree to which such measures will actually reduce the risk of harm is unclear in 

light of the possibility that hiring these persons may subject prostitutes to potential exploitation. 

This risk is demonstrated by evidence that prostitutes continue to suffer violence while working 

for escort agencies that provide the very types of services that the OCA found reduced harms.218  

123. It cannot be said that the law is a direct cause of the violence faced by prostitutes or that 

it substantially contributes to the violence prostitutes face. At most “it is one factor, among 

many” that contributes to the risk of violence that prostitutes face.219 Even assuming that is 

correct, when this limited impact is balanced against the important legislative objectives of para. 

212(1)(j), the law is not grossly disproportionate.  

C. SECTION ONE ANALYSIS 

124. Legislation that violates the Charter may be demonstrably justified if the legislation 

seeks to address a pressing and substantial objective and is proportionate to that objective in that 

the legislation is rationally connected to the objective, minimally impairs the right and the 
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benefits of the legislation outweigh the negative effects.220 While it is acknowledged that the 

circumstances in which legislation found to breach s. 7 can be justified pursuant to s. 1 are rare, 

such an analysis would be required here, particularly if this Court adopts a de minimis standard 

of causation and declines to apply a deferential standard in its s. 7 analysis. In that event, it 

would be appropriate to re-examine any violations found under s. 7 in light of the deferential s. 1 

analysis applied in cases like this that raise complex social issues that involve the balancing of 

many competing interests.221 

125. The legislative objectives of the impugned provisions are pressing and substantial. The 

provisions are intended to protect prostitutes and communities from the most harmful and public 

emanations of prostitution as well as deter prostitution and its commercialization. 222  

126. The objectives of protecting prostitutes and communities are rationally connected to the 

criminalization of bawdy-houses and living on the avails of prostitutes as found by the OCA.223  

127. Minimal impairment analysis asks whether the means chosen are reasonably tailored to 

achieve the objectives of the legislation. In making this assessment, “the courts accord the 

legislature a measure of deference, particularly on complex social issues where the legislature 

may be better positioned than the courts to choose among a range of alternatives”.224 Greater 

deference should be given to Parliament’s legislative response if this Court finds that a de 

minimis standard of causation is sufficient to engage s. 7 of the Charter given the tenuous 

connection between the impugned provisions and the Charter breach. As outlined above,225 a 

blanket prohibition against bawdy-houses and those who live on the avails of prostitution is a 

reasonably tailored response in balancing the objectives of protecting prostitutes and the 

communities in which prostitution takes place, and deterring prostitution, and its 

commercialization.  
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128. The beneficial effects of targeting these harms through the legislation as supported by 

many experts, law enforcement and experiential witnesses outweigh the possible indirect 

deleterious effects that the provisions may have on those who engage in prostitution. In light of 

the contradictory social science evidence of the impact the law has on the dangers faced by 

prostitutes, Parliament’s choice to criminalize the most harmful and public emanations of 

prostitution is within a reasonable range of legislative options. As such, should this Court find 

the impugned provisions breach s. 7, they are a reasonable limit within the meaning of s. 1 of the 

Charter. 

D. REMEDY 

129. If the Court finds that s. 210 or para. 212(1)(j) of the Criminal Code is unconstitutional, 

the appropriate remedy is for this Court to suspend any declaration of constitutional invalidity so 

that Parliament has an opportunity to consider legislative options that respond to the 

constitutional infirmities identified by the Court. Decriminalization of prostitution does not exist 

in any country in the world without some form of regulation.226 As noted by the claimants’ own 

expert a legislative void would place prostitutes at greater risk of harm.227 A legislative void 

would also leave neighbourhoods affected by prostitution without any protection.  

130. While the OCA correctly chose to suspend its declaration of constitutional invalidity 

with respect to s. 210, it incorrectly chose to narrow the scope of para. 212(1)(j) by reading in the 

words “in circumstances of exploitation”. 

131. Reading in is not an appropriate remedy as it is: i) inconsistent with Parliament’s 

objectives and ii) not clear that the remedy chosen by the OCA was the only feasible one that 

Parliament would have chosen to rectify any constitutional infirmity.228  

132. Reading the words “in circumstances of exploitation” into para. 212(1)(j) has the effect 

of significantly narrowing the scope of the offence. This is not consistent with Parliament’s 
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“obvious” intent in enacting para. 212(1)(j). Paragraph 212(1)(j) targets those parasitically living 

on the avails of prostitution, or anyone who has an economic stake in the prostitution of another. 

There is no indication in the legislative record that Parliament contemplated an exception for 

those who provide services exclusively to prostitutes, provided that circumstances of exploitation 

cannot be demonstrated.229  

133. In addition, the words “in circumstances of exploitation” do not flow with sufficient 

precision in a way that indicates that this is the only feasible remedy that Parliament would have 

chosen. The term exploitation is imprecise. While the OCA suggests “hallmarks”,230 it is not 

clear what would have to be proven beyond an accused having an economic stake in the 

prostitution of another, especially in light of the other offences listed in s. 212.  

134.  It is not safe to assume that Parliament would have read in these words given the 

impact it has on the legislative scheme set out in s. 212. As stated by this Court in M v. H:231 

where reading in to one part of the statute will have significant repercussions for a 
separate and distinct scheme under the Act, it is not safe to assume that the 
legislature would have enacted the statute in its altered form.  

135. The narrowing of the offence in para. 212(1)(j) has significant repercussions for the 

integrity of the rest of the legislative scheme of s. 212. It renders the evidentiary presumption in 

ss. 212(3) of questionable utility. This subparagraph allows those “habitually in the company of 

prostitutes to be presumed to be living on the avails in absence of evidence to the contrary”.232 

Parliament enacted this provision to make it easier to secure convictions without the need for 

prostitutes to testify against their pimps given their well documented fear of doing so. This was a 

critical factor in this Court’s decision to uphold the constitutionality of the presumption in R. v. 

Downey.233 Pursuant to the OCA’s remedy, it will now be necessary to prove circumstances of 

exploitation which, in the vast majority of cases, would require the prostitute to testify. This was 

precisely the hurdle that Parliament intended to avoid with s. 212(3), and, with this change, it can 

no longer be effective in doing so.  
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136.  It follows that the choice as to how best to respond to any constitutional infirmity 

should be left to Parliament. These prohibitions are part of an interrelated comprehensive 

scheme. Should this Court strike down any of the prohibitions, Parliament will have to make 

policy choices regarding how to best achieve Parliament’s objectives in relation to the complex 

social issues surrounding prostitution.  

PART IV – COSTS 

137. Costs should not be awarded to either side.  

PART V – ORDER SOUGHT 

138. Canada asks that the appeal be allowed. In the alternative, should this appeal not be 

allowed, Canada asks that any declaration of constitutional invalidity be suspended for a further 

period of 18 months from the issuance of the decision of this Honourable Court. Consideration of 

new laws in this area are bound to raise complex issues, and the government should receive 

adequate time to draft laws, and Parliament afforded adequate time to consider them.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Toronto this 6th day of March, 2013 

 

 
Michael H. Morris 
Counsel for the Applicant 
 

___________________________________________ 
Nancy Dennison 
Counsel for the Applicant  
 
__________________________________________ 
Gail Sinclair  
Counsel for the Applicant 
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PART VII – STATUTES AND REGULATIONS 

1) Criminal Code of Canada, R.S., 1985, c. C-46, ss. 197, 210, 212(1)(j) and 212(3)  

2) Canadian Charter of Rights and Freedoms, ss. 1, 2(b) and 7, Part I of the Constitution Act, 
1982, Schedule B to the Canada Act 1982 (UK), 1982, c 11 

 

PART VII 

DISORDERLY HOUSES, 
GAMING AND BETTING 

Interpretation 

 

Definitions 

197. (1) In this Part, 

 “common bawdy-house” 

« maison de débauche » 

“common bawdy-house” means a place that 
is 

(a) kept or occupied, or 

(b) resorted to by one or more persons 

for the purpose of prostitution or the 
practice of acts of indecency; 

 

PARTIE VII 

MAISONS DE DÉSORDRE, JEUX ET 
PARIS 

Définitions et interprétation 

 

Note marginale :Définitions 

197. (1) Les définitions qui suivent 
s’appliquent à la présente partie. 

« maison de débauche » 

“common bawdy-house” 

« maison de débauche » Local qui, selon le 
cas : 

a) est tenu ou occupé; 

b) est fréquenté par une ou plusieurs 
personnes, 

à des fins de prostitution ou pour la pratique 
d’actes d’indécence. 

 
Keeping common bawdy-

house 

210. (1) Every one who keeps a 
common bawdy-house is guilty of 
an indictable offence and liable to 
imprisonment for a term not 
exceeding two years. 

 

Landlord, inmate, etc. 

Tenue d’une maison de 
débauche 

210. (1) Est coupable d’un acte 
criminel et passible d’un 
emprisonnement maximal de deux 
ans quiconque tient une maison de 
débauche. 

 

Propriétaire, habitant, etc. 
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(2) Every one who 

(a) is an inmate of a common 
bawdy-house, 

(b) is found, without lawful 
excuse, in a common 
bawdy-house, or 

(c) as owner, landlord, lessor, 
tenant, occupier, agent or 
otherwise having charge or 
control of any place, 
knowingly permits the 
place or any part thereof to 
be let or used for the 
purposes of a common 
bawdy-house, 

is guilty of an offence 
punishable on summary 
conviction. 

 

Notice of conviction to be served 
on owner 

(3) Where a person is convicted of 
an offence under subsection (1), 
the court shall cause a notice of 
the conviction to be served on the 
owner, landlord or lessor of the 
place in respect of which the 
person is convicted or his agent, 
and the notice shall contain a 
statement to the effect that it is 
being served pursuant to this 
section. 

Duty of landlord on notice 

(4) Where a person on whom a 
notice is served under subsection 
(3) fails forthwith to exercise any 
right he may have to determine the 
tenancy or right of occupation of 
the person so convicted, and 
thereafter any person is convicted 

(2) Est coupable d’une infraction 
punissable sur déclaration de 
culpabilité par procédure 
sommaire quiconque, selon le cas : 

a) habite une maison de 
débauche; 

b) est trouvé, sans excuse 
légitime, dans une maison 
de débauche; 

c) en qualité de propriétaire, 
locateur, occupant, 
locataire, agent ou ayant 
autrement la charge ou le 
contrôle d’un local, permet 
sciemment que ce local ou 
une partie du local soit 
loué ou employé aux fins 
de maison de débauche. 

 

 

Le propriétaire doit être avisé de la 
déclaration de culpabilité 

(3) Lorsqu’une personne est 
déclarée coupable d’une infraction 
visée au paragraphe (1), le tribunal 
fait signifier un avis de la 
déclaration de culpabilité au 
propriétaire ou locateur du lieu à 
l’égard duquel la personne est 
déclarée coupable, ou à son agent, 
et l’avis doit contenir une 
déclaration portant qu’il est 
signifié selon le présent article. 

Devoir du propriétaire sur 
réception de l’avis 

(4) Lorsqu’une personne à 
laquelle un avis est signifié en 
vertu du paragraphe (3) n’exerce 
pas immédiatement tout droit 
qu’elle peut avoir de résilier la 
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of an offence under subsection (1) 
in respect of the same premises, 
the person on whom the notice 
was served shall be deemed to 
have committed an offence under 
subsection (1) unless he proves 
that he has taken all reasonable 
steps to prevent the recurrence of 
the offence. 

R.S., c. C-34, s. 193. 

 

 

 

location ou de mettre fin au droit 
d’occupation que possède la 
personne ainsi déclarée coupable, 
et que, par la suite, un individu est 
déclaré coupable d’une infraction 
visée au paragraphe (1) à l’égard 
du même local, la personne à qui 
l’avis a été signifié est censée 
avoir commis une infraction visée 
au paragraphe (1), à moins qu’elle 
ne prouve qu’elle a pris toutes les 
mesures raisonnables pour 
empêcher le renouvellement de 
l’infraction. 

S.R., ch. C-34, art. 193. 

 

Procuring 

212. (1) Every one who 

(a) procures, attempts to procure or 
solicits a person to have illicit 
sexual intercourse with another 
person, whether in or out of 
Canada, 

(b) inveigles or entices a person who 
is not a prostitute to a common 
bawdy-house for the purpose of 
illicit sexual intercourse or 
prostitution, 

(c) knowingly conceals a person in a 
common bawdy-house, 

(d) procures or attempts to procure a 
person to become, whether in or 
out of Canada, a prostitute, 

(e) procures or attempts to procure a 
person to leave the usual place of 
abode of that person in Canada, if 
that place is not a common bawdy-
house, with intent that the person 
may become an inmate or 
frequenter of a common bawdy-

Proxénétisme 

212. (1) Est coupable d’un acte criminel et 
passible d’un emprisonnement maximal 
de dix ans quiconque, selon le cas : 

a) induit, tente d’induire ou sollicite 
une personne à avoir des rapports 
sexuels illicites avec une autre 
personne, soit au Canada, soit à 
l’étranger; 

b) attire ou entraîne une personne qui 
n’est pas prostituée vers une 
maison de débauche aux fins de 
rapports sexuels illicites ou de 
prostitution; 

c) sciemment cache une personne dans 
une maison de débauche; 

d) induit ou tente d’induire une 
personne à se prostituer, soit au 
Canada, soit à l’étranger; 

e) induit ou tente d’induire une 
personne à abandonner son lieu 
ordinaire de résidence au Canada, 
lorsque ce lieu n’est pas une 
maison de débauche, avec 
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house, whether in or out of 
Canada, 

(f) on the arrival of a person in 
Canada, directs or causes that 
person to be directed or takes or 
causes that person to be taken, to a 
common bawdy-house, 

(g) procures a person to enter or leave 
Canada, for the purpose of 
prostitution, 

(h) for the purposes of gain, exercises 
control, direction or influence over 
the movements of a person in such 
manner as to show that he is 
aiding, abetting or compelling that 
person to engage in or carry on 
prostitution with any person or 
generally, 

(i) applies or administers to a person 
or causes that person to take any 
drug, intoxicating liquor, matter or 
thing with intent to stupefy or 
overpower that person in order 
thereby to enable any person to 
have illicit sexual intercourse with 
that person, or 

(j) lives wholly or in part on the avails 
of prostitution of another person, 

 

is guilty of an indictable offence and 
liable to imprisonment for a term not 
exceeding ten years. 

 

Presumption 

212. (3) Evidence that a person lives with 
or is habitually in the company of a 
prostitute or lives in a common bawdy-
house is, in the absence of evidence to the 
contrary, proof that the person lives on the 
avails of prostitution, for the purposes of 
paragraph (1)(j) and subsections (2) and 
(2.1). 

l’intention de lui faire habiter une 
maison de débauche ou pour 
qu’elle fréquente une maison de 
débauche, au Canada ou à 
l’étranger; 

f) à l’arrivée d’une personne au 
Canada, la dirige ou la fait diriger 
vers une maison de débauche, l’y 
amène ou l’y fait conduire; 

g) induit une personne à venir au 
Canada ou à quitter le Canada pour 
se livrer à la prostitution; 

h) aux fins de lucre, exerce un 
contrôle, une direction ou une 
influence sur les mouvements 
d’une personne de façon à 
démontrer qu’il l’aide, l’encourage 
ou la force à s’adonner ou à se 
livrer à la prostitution avec une 
personne en particulier ou d’une 
manière générale; 

i) applique ou administre, ou fait 
prendre, à une personne, toute 
drogue, liqueur enivrante, matière 
ou chose, avec l’intention de la 
stupéfier ou de la subjuguer de 
manière à permettre à quelqu’un 
d’avoir avec elle des rapports 
sexuels illicites; 

j) vit entièrement ou en partie des 
produits de la prostitution d’une 
autre personne. 

 

Présomption 

212. (3) Pour l’application de l’alinéa (1)j) 
et des paragraphes (2) et (2.1), la preuve 
qu’une personne vit ou se trouve 
habituellement en compagnie d’un 
prostitué ou vit dans une maison de 
débauche constitue, sauf preuve contraire, 
la preuve qu’elle vit des produits de la 
prostitution. 
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Offence in relation to 
prostitution 

213. (1) Every person who in a 
public place or in any place open 
to public view 

(a) stops or attempts to stop 
any motor vehicle, 

(b) impedes the free flow of 
pedestrian or vehicular 
traffic or ingress to or 
egress from premises 
adjacent to that place, or 

(c) stops or attempts to stop 
any person or in any 
manner communicates or 
attempts to communicate 
with any person 

for the purpose of engaging in 
prostitution or of obtaining 
the sexual services of a 
prostitute is guilty of an 
offence punishable on 
summary conviction. 

 

Definition of “public place” 

(2) In this section, “public 
place” includes any place to which 
the public have access as of right 
or by invitation, express or 
implied, and any motor vehicle 
located in a public place or in any 
place open to public view. 

 

 

 
 

 

 

Infraction se rattachant à la 
prostitution 

213. (1) Est coupable d’une 
infraction punissable sur 
déclaration de culpabilité par 
procédure sommaire quiconque, 
dans un endroit soit public soit 
situé à la vue du public et dans le 
but de se livrer à la prostitution ou 
de retenir les services sexuels 
d’une personne qui s’y livre : 

a) soit arrête ou tente d’arrêter 
un véhicule à moteur; 

b) soit gêne la circulation des 
piétons ou des véhicules, 
ou l’entrée ou la sortie 
d’un lieu contigu à cet 
endroit; 

c) soit arrête ou tente d’arrêter 
une personne ou, de 
quelque manière que ce 
soit, communique ou tente 
de communiquer avec elle. 

 

Définition de « endroit public » 

(2) Au présent article, « endroit 
public » s’entend notamment de 
tout lieu auquel le public a accès 
de droit ou sur invitation, expresse 
ou implicite; y est assimilé tout 
véhicule à moteur situé dans un 
endroit soit public soit situé à la 
vue du public. 
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Canadian Charter of Rights 
and Freedoms, ss. 1, 2(b) and 7, 
Part I of the Constitution Act, 
1982, Schedule B to the Canada 
Act 1982 (UK), 1982, c 11 

Rights and freedoms in Canada 

1. The Canadian Charter of 
Rights and Freedoms 
guarantees the rights and 
freedoms set out in it 
subject only to such 
reasonable limits 
prescribed by law as can be 
demonstrably justified in a 
free and democratic 
society.  

Fundamental Freedoms 

2. Everyone has the following 
fundamental freedoms:  

 (b) freedom of thought, belief, 
opinion and expression, including 
freedom of the press and other 
media of communication; 

 

Legal Rights 

Life, liberty and security of 
person 

7. Everyone has the right to 
life, liberty and security of the 
person and the right not to be 
deprived thereof except in 
accordance with the principles of 
fundamental justice.  

 

Charte canadienne des droits 
et libertés, art. 1, 2(b) et 7, partie I 
de la Loi Constitutionnelle de 
1982, constituant l'annexe B de la 
Loi de1982 sur le Canada (R.-U.), 
1982, c 11 

Droits et libertés au Canada 

1. La Charte canadienne des 
droits et libertés garantit les droits 
et libertés qui y sont énoncés. Ils 
ne peuvent être restreints que par 
une règle de droit, dans des limites 
qui soient raisonnables et dont la 
justification puisse se démontrer 
dans le cadre d'une société libre et 
démocratique.  

Libertés fondamentales 

2. Chacun a les libertés 
fondamentales suivantes :  

b) liberté de pensée, de 
croyance, d'opinion et 
d'expression, y compris la liberté 
de la presse et des autres moyens 
de communication; 

 
Garanties juridiques 

Vie, liberté et sécurité 

7. Chacun a droit à la vie, à la 
liberté et à la sécurité de sa 
personne; il ne peut être porté 
atteinte à ce droit qu'en conformité 
avec les principes de justice 
fondamentale.  
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