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PART I: OVERVIEW and STATEMENT OF FACTS 

Overview 

1. This appeal will address: 

(1) two key constituent elements of the intentional economic tort of interfering with 

contractual relations by uolawful means I: the meaning of "unlawful means" and the 

requisite degree of knowledge of the defendant of the contractual relations in question, 

and 

(2) whether the tort is truly a "tort of last resort" which is not actionable where the 

unlawful means in question are otherwise directly actionable by the plaintiff. 

2. The Supreme Court of Canada has not yet defined the constituent elements of the intentional 

economic tort of interfering with contractual relations by uolawful means. The law across the 

common law world had become obscured and accordingly this "difficult and important area of 

the law" was addressed by the House of Lords in 2007 in a trilogy of appeals cited as OBG Ltd. 

v. Allan, [2007] UKHL 21, 369 N.R. 66 [OBG]: ABA, Tab 22. The Supreme Court of Canada is 

now asked to do for Canadian common law what the House of Lords did for English common 

law in OBG: bring clarity to an overly complex and now confusing area of law and thereby 

support a number of important principles uoderpinning the rule of law: certainty, consistency and 

predictability. 

3. In this appeal, the Appellants ask the Court to confirm that the intentional economic torts of 

interfering with contractual relations by uolawful means and of inducing breach of contract are 

distinct independent torts and to reject the concept of an intermediate or hybrid tort and the so

called "unified theory". The Appellants ask the Court to hold that unlawful means are restricted 

to acts committed by the defendant against a third party that are actionable by that third party, 

1 This tort is referred to by a number of different names in case law and commentary. For purposes of this 
Factum, the Appellants adopt this name. 
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subject to the single qualification that they will also be unlawful means if the only reason why 

they are not actionable is because the third party has suffered no loss. The Appellants further ask 

the Court to hold that the defendant's knowledge of the contractual relations in question is to be 

determined based on a subjective, not an objective, basis of either actual knowledge or suspicion 

of sufficient strength that the contractual relations exist coupled with a deliberate choice not to 

make inquiries. Finally, the Appellants ask the Court to confirm that the tort is truly a "tort oflast 

resort" which is not actionable where the unlawful means in question are otherwise directly 

actionable by the plaintiff. 

Amplification of Overview 

4. The law had become confused not only with respect to the intentional economic tort of 

interfering with contractual relations by uulawful means but also with respect to the other 

intentional economic tort of inducing breach of contract. Such confusion arose not only in 

Canada but in other common law jurisdictions. The law became further obscured because some 

courts accepted an intermediate or hybrid tort of intentionally interfering with the performance of 

a contract short of either inducing a breach or unlawfully interfering with contractual relations. 

Compounding matters, other courts held that the two nominate torts were subsidiary members of 

an overarching genus of tortious liability (the "unified theory"). 

5. This was the state of law recently addressed by the House of Lords in OBG: ABA, Tab 22. 

The five-member Appellate Committee was unanimous in separating the two torts and in 

rejecting any hybrid tort and the unified theory. 

6. With respect to the intentional economic tort of interfering with contractual relations, the 

House of Lords took two different approaches to define what would constitute "unlawful 

means". 
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7. Lord Hoffmann stated: 

[47] The essence of the tort therefore appears to be (a) a wrongful interference 
with the actions of a third party in which the claimant has an economic interest 
and (b) an intention thereby to cause loss to the claimant. ... 

[49] In my opinion, and subject to one qualification, acts against a third party 
count as unlawful means only if they are actionable by that third party. The 
qualification is that they will also be unlawful means if the only reason why they 
are not actionable is because the third party has suffered no loss. In the case of 
intimidation, for example, the threat will usually give rise to no cause of action by 
the third party because he will have suffered no loss. If he submits to the threat, 
then, as the defendant intended, the claimant will have suffered loss instead. It is 
nevertheless unlawful means. But the threat must be to do something which would 
have been actionable if the third party had suffered loss .... 

[51] Unlawful means therefore consists of acts intended to cause loss to the 
claimant by interfering with the freedom of a third party in a way which is 
unlawful as against that third party and which is intended to cause loss to the 
claimant. It does not in my opinion include acts which may be unlawful against a 
third party but which do not affect his freedom to deal with the claimant. 
[Emphasis by underlining added.] 

8. Lord Nicholls of Birkenhead, however, would have adopted a wider definition, stating, at 

~ 162, "[i]n this context the expression 'unlawful means' embraces all acts a defendant is not 

permitted to do, whether by the civil law or the criminal law." 

9. Lord Walker of Gestingthorpe accepted the test as enunciated by Lord Hoffmann: 

[269] Faced with these alternative views [between Lord Hoffmann and Lord 
Nicholls] I am naturally hesitant. I would respectfully suggest that neither is likely 
to be the last word on this difficult and important area of the law .... 

[270] I do not, for my part, see Lord Hoffmann's proposed test as a narrow or 
rigid one. On the contrary, that test (set out in para. 51 of his opinion) of whether 
the defendant's wrong interferes with the freedom of a third party to deal with the 
claimant, if taken out of context, might be regarded as so flexible as to be of 
limited utility. But in practice it does not lack context. The authorities 
demonstrate its application in relation to a wide variety of economic relationships. 
I would favour a fairly cautious incremental approach to its extension to any 
category not found in the existing authorities. [Emphasis added.] 
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10. Baroness Hale of Richmond accepted Lord Hoffmann's definition of "unlawful means", 

stating: 

[306] ... The refinement proposed by my noble and learned friend, Lord 
Hoffmann, is entirely consistent with the underlying principles to be deduced 
from the decided cases. It is also consistent with legal policy to limit rather than to 
encourage the expansion of liability in this area .... The common law need do no 
more than draw the lines that it might be expected to draw: procuring an 
actionable wrong between the third party and the target or committing an 
actionable (in the sense explained by Lord Hoffmann at para. 49 above) wrong 
against the third party inhibiting his freedom to trade with the target. . .. 
[Emphasis added.] 

11. Lord Brown of Eaton-under-Heywood also accepted Lord Hoffmann's defmition of 

"unlawful means", stating: 

[320] ... [T]he defendant's conduct must be such as would be actionable at the 
suit of the third party had he suffered loss. To define and circumscribe the tort in 
this way seems to be not only faithful to its origins as described by Lord Lindley 
in Quinn v. Leathem, [1901] A.C. 495 (H.L.), 535, and consistent with the great 
bulk of authority which has considered the tort over the ensuing century, but also 
to confine it to manageable and readily comprehensible limits. This whole area of 
economic tort has been plagued by uncertainty for far too long. Your Lordships 
now have the opportunity to give it a coherent shape. This surely is an opportunity 
to be taken. [Emphasis added.] 

12. Within a year a differently constituted Appellate Committee of the House of Lords had to 

consider the meaning of "unlawful means" in the context of the tort of unlawful means 

conspiracy: Total Network SL v. United Kingdom (Her Majesty's Revenue and Customs), [2008] 

UKHL 19,385 N.R. 310 [Total Network]: ABA, Tab 28. The five members of the Appellate 

Committee unanimously held that the unlawful means in question included not only acts that 

were civilly actionable but criminal conduct as well. Lord Walker of Gestingthorpe, the only 

member common to the panels in both OBG and Total Network, stated, at ~ 100, "as the 

economic torts have developed, 'unlawful means' has a wider meaning in the tort of conspiracy 

than it has in the intentional harm tort." This position was endorsed by the Ontario Court of 

Appeal in Agribrands Purina Canada Inc. v. Kasamekas, 2011 ONCA 460, 278 O.A.C. 363 

[Agribrands]: ABA, Tab 2, ~~ 34-35. 
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13. In the present case, as none of the unlawful means in question involve a breach of a statute, 

whether criminal or otherwise, it is not necessary for the Supreme Court of Canada to determine 

the applicability of the wider definition adopted by Lord Nicholls in OBG or, in the context of 

the tort of unlawful means conspiracy, by the House of Lords in Total Network. This was 

recognized by Robertson J.A. in the court below: AD, ~~ 60,78: AR, Vol. I, at 121-122, 130. 

14. The Appellants submit, however, that it is necessary to adopt a basic foundation for liability 

under the intentional economic tort of interfering with contractual relations by unlawful means in 

order to bring certainty and predictability to this area of the law. 

15. The House of Lords decision in OBG in general and Lord Hoffmann's definition of unlawful 

means in particular have been adopted by the Ontario Court of Appeal: Correia v. Canac 

Kitchens, 2008 ONCA 506, 240 O.A.C. 153 [Correia]: ABA, Tab 11, ~~ 91-108; Alleslev

Krofchak v. Valcom Limited, 2010 ONCA 557, 266 O.A.C. 356 [Alleslev-Krofchak]: ABA, Tab 

3, ~~ 44-64; leave to appeal by Valcom Limited and the other appellants in the Ontario Court of 

Appeal denied, 2011 CanLII 19613 (S.C.C.); Agribrands: ABA, Tab 2, ~ 34. In Barber v. 

Molson Sport & Entertainment Inc., 2010 ONCA 570, 269 O.A.C. 108 (sub nom Barber v. 

Vrozos) [Barber]: ABA, Tab 6, n 47,58-59, a decision released 10 days after that in Alleslev

Krofchak, however, the Ontario Court of Appeal cited only case law pre-dating Correia and did 

not cite or discuss the House of Lords decision in OBG. 

16. The Alberta Court of Appeal made no made no reference to OBG in its decision in Conway v. 

Zinhofer, 2008 ABCA 392 (CanLII): ABA, Tab 10, and the Courts of Appeal in Manitoba and 

Saskatchewan have confined themselves to noting the unsettled state of the law in upholding trial 

level decisions refusing, respectively, to grant sununary judgment against the plaintiff and to 

strike out the plaintiff's statement of claim as it disclosed no reasonable cause of action.: 

Ultracuts Franchises Inc. v. Magicuts Inc., 2010 MBCA 34, 251 Man. R. (2d) 228, and 

Saskatchewan Financial Services Commission v. Mallard, 2011 SKCA 38 (CanLII); appeal 

dismissed, 2011 SKCA 150, 385 Sask. R. 119; application for leave to appeal to the Supreme 

Court of Canada pending (SCC Case Number 34655): ABA, Tab 26. 
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17. In the present case, the New Brunswick Court of Appeal, while purporting to build in part 

upon OBO, held, at ~ 56 of the AD: AR, Vol. I, at 120, that "the defendant's impugned conduct 

must qualify as unlawful means or as warranting exceptional treatment" [Emphasis added.]. The 

Appellants submit that the Court of Appeal erred in declining to adopt Lord Hoff'marm's 

definition "without further qualification" at ~~ 78, 80-83 of the AD: AR, at 130-132. The Court 

of Appeal purported to defme a "principled exception" to Lord Hoffmarm's definition that 

justified imposition ofliability in the present case on the Appellants. As will be discussed further 

below, the Appellants submit that no such "principled exception" was actually defined or should 

in any case have been adopted in the present case. 

18. The decision of the House of Lords in OBO in general, and Lord Hoffmann's definition of 

unlawful means in particular, have found favour with courts elsewhere in the common law 

world: 

(a) Australia: The status of the "unlawful means tort" in Australia is unclear: Sanders v. 

Snell, [1998] HCA 64 (AustLII): ABA, Tab 25, ~~ 30ffper Gleeson CJ, Gaudron, Kirby 

and Hayne JJ., Callinan J. concurring on this issue. (While not deciding whether the tort 

should be recognized in Australia, the High Court did address the element of unlawful act 

and held that want of procedural fairness or acts that were "unlawful" only in that they 

were "unauthorized in the sense that they are ultra vires and void" would not fall within 

the definition of unlawful act. See ~~ 33, 35, 36. In commenting on Lord Hoffmann's 

characterization of unlawful means in OBO, Mark Aronson, "Some Australian 

Reflections on Roncarelli v. Duplessis" (2010), 55 McGill L.J. 615 [Aronson]: ABA, Tab 

30, ~ 32, stated: "It might be interpolated at this point that to some extent, the High Court 

of Australia anticipated OBG's retraction of 'unlawful means' by almost a decade", 

citing Sanders v. Snell.); Ballard v. Multiplex, [2012] NSWSC 426 (AustLII): ABA, Tab 

5, ~~ 77,81-85. 

Where Australian courts have applied the tort, Lord Hoffmarm's definition of unlawful 

means has been adopted: Canberra Data Centres Pty Limited v. Vibe Constructions 

(ACT) Pty Limited, [2010] ACTSC 20 (CommonLII): ABA, Tab 8, n 139, 141; Hardie 
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Finance Corporation Ply Ltd v. Ahern [No 3J, [2010] WASC 403 (CommonLII): ABA, 

Tab 17, "If"lf 722(i), 722 (ii) (There was no allegation of a breach of a criminal statnte as 

the foundation for unlawfulness in this case.); Polar Aviation Pty Ltd v. Civil Aviation 

Safety Authority (No 4), [2011] FCA 1126 (AustLII): ABA, Tab 23, "If 99; Jaddcal Pty 

Ltd. v. Minson [No 3 J, [2011] W ASC 362 (AustLII): ABA, Tab 18, "If 168. 

(b) British Virgin Islands: Lord Hoffmann's definition of unlawful means was adopted: 

Wellgate International Limited v. Crastvell Trading Limited, [2009] ECarSC 71 

(CommonLII): ABA, Tab 29, "If 14. 

C c) Hong Kong: On a motion to strike out a pleading, the court, having considered the 

reasons of Lord Nicholls, held that it was premature to strike out the claim at this stage on 

the ground of absence of an actionable wrong to the third party. The defendant had 

argued that "unlawful means" should not be limited to actionable wrongs, but should 

include other wrongful acts such as criminal conduct.: Shenzhen Futaihong Precision 

Industry Co, Ltd and Others v. Byd Co Ltd and Others, [2010] HKCFI 709 (HKLII), 

"If 58; affd [2012] HKCA 259 (HKLII), "If 27: ABA, Tab 27. This decision was followed 

in AXA China Region Insurance Co Lid v. Lin Kwai Ying Katie, [2012] HKCFI 568 

(HKLII): ABA, Tab 4, "If"lf 15-17, where, although the statement of claim was struck out, 

leave was given to the plaintiff to serve and file a re-amended statement of claim 

reformulating its case regarding the tort of causing loss by unlawful means. In Narian 

Samtani v. Chandersen Tikamdas Samtani, [2012] HKCFI 1211 (HKLII): ABA, Tab 21, 

"If 59-60, Lord Hoffmann's definition was cited with approval. 

Cd) New Zealand: Lord Hoffmann's definition of unlawful means was adopted: Diver v. 

Loktronic Industries Limited, [2012] NZCA 131 (NZLII) [Diver], "If"lf 100-101; 

application for leave to appeal dismissed [2012] NZSC 60 (NZLII); application for recall 

of judgment refusing leave to appeal dismissed [2012] NZSC 77 (NZLII): ABA, Tab 12. 
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Statement of Facts 

19. These legal proceedings concern an apartment building ("99 Joyce"), title to which was held 

by Joyce Avenue Apartments Ltd. ("Joyce"). The ownership of 99 Joyce was governed by a 

Syndication Agreement between Joyce and Jamb Enterprises Ltd. ("Jamb"), Bram Enterprises 

Ltd. ("Bram"), and A.I. Enterprises Ltd. ("Ar') ("Syndication Agreement").: Exhibit P-l, Tab 1: 

AR, Vol. II, at 63-103. With respect to the Syndication Agreement, Jamb, Bram and AI are 

referred to as the "Investors". 

20. Jamb, Bram and AI were owned by members of the Schelew family: the four brothers -

Jeffrey, Michael, Bernard and Alan - and their mother Lillian. To avoid confusion, individual 

family members are referred to by their first names. 

21. Ownership of Jamb was divided equally between Jeffrey, Michael, Bernard and Alan. 

Ownership of the common shares in Bram was divided equally between Jeffrey, Michael, 

Bernard and Alan, with the voting preferred shares being owned by Lillian. Prior to April 12, 

2002, Alan was a director of both Jamb and Bram. AI was owned solely by Alan. 

22. In accordance with tlle Syndication Agreement, both Jamb and Bram owned 40% of 99 

Joyce, with AI owning 20%. AI also acted as the property manager of 99 Joyce. 

23. The Syndication Agreement contained a "shotgun clause" in Section 9.02, whereby a 

majority of the Investors could proceed with a sale of 99 Joyce but subject to the right of first 

refusal of any dissenting Investor to purchase at a professionally appraised value. 

24. In the spring of 2000, over the objection of AI, the Respondents initiated the sale of 99 Joyce 

in accordance with Section 9.02. The property was professionally appraised at $2,200,000. 

Notice was given to AI. AI did not accept the deemed offer to purchase for $2,200,000 within the 

prescribed time period which expired on July 27, 2000. The Respondents then listed the property 

for sale. Over the next 16 months, the Respondents dealt with four potential purchasers. None of 

the interested purchasers made it to a closing and all potential sales failed. 
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25. In the spring of 2002, the Respondents restarted the procedure under Section 9.02. The 

property was professionally appraised at $2,200,000. Notice was given to AI. AI accepted the 

deemed offer to purchase for $2,200,000 within the prescribed time period. The transaction, 

which was effected by the transfer from Jamb and Bram to AI of their units under the 

Syndication Agreement as well as the transfer of their shares in Joyce to AI, closed in late 

November, 2002. 

26. The Respondents instituted legal proceedings against the Appellants on September 5, 2003, 

claiming the Appellants' acts had resulted in their inability to sell 99 Joyce to a third party in 

2000 and 2001. 

27. The trial in the Court of Queen's Bench was heard by Dionne J. The TD is reproduced in the 

AR, Vol. I, at 3-80. The appeal in the Court of Appeal was heard by Robertson, Bell and Green 

JJ.A. Robertson J.A. delivered the decision of the Court. The AD is reproduced in the AR, Vol. I, 

at 90-186. 

28. In their Statement of Claim, the Respondents identified three signed agreements of purchase 

and sale received by them regarding 99 Joyce, only the following one ofwhlch is still in issue: 

Greenarm Developments Ltd. ["Greenarm"] signed an Agreement of Purchase 
and Sale on July 24, 2001 for $2,300,000 ["Greenarm Agreement"] 

identified three acts of interference with these agreements by the Appellants: 

a. An illegal encumbrance was placed on the title of 99 Joyce ["Notice of Right of 
First Refusal"]; 

b. Requests for access to show the building to prospective purchasers were 
disregarded ["Denial of Access"]; and 

c. A certificate of pending litigation was filed November 15 2001 ["Certificate of 
Pending Litigation"]' 
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and alleged: 

The [Respondents 1 claim that the actions asserted herein of the [Appellants 1 resulted in 
the inability of Joyce Ave. to sell 99 Joyce to a third party. The sale of 99 Joyce to A.I. 
was at a reduced price compared to the sale prices offered by third parties. 

: Statement of Claim, ,-r,-r 17, 25, 29: AR, Vol. II, at 5,6,7. 

29. The following summary addresses only the claim based on the Greenarm Agreement and the 

TD and the AD as they relate to this claim. 

30. The Greenarm Agreement was entered into on July 24, 2001 and had a closing date of 

October 22, 2001.: Exhibit P-l, Tab 37: AR, Vol. II, at 104-116. 

31. The Notice of Right of First Refusal was registered on May 25, 2000, before the effective 

date of the Greenarm Agreement. In August 2001, it was removed from title and title to 99 Joyce 

was migrated to the land titles system without the Notice being shown as an encumbrance. At the 

Respondents' request, the Registrar General of Land Titles then issued a Stop Order in respect of 

99 Joyce prohibiting the registration of any instrument affecting its title, which Order was to 

expire on November 15, 2001. AI sought judicial review of the removal of the Notice from title. 

AI's application for judicial review was dismissed on January 11,2002. 

32. The Denial of Access occurred in November, 2001, after the Greenarm Agreement had 

expired.: TD,,-r 279: AR, Vol. I, at 62. 

33. Likewise, the Certificate of Pending Litigation was not registered until November 15, 2001, 

again after the Greenarm Agreement had expired. 

34. With respect to the state of the Respondents' Statement of Claim, Robertson J.A. stated, at,-r 

17 of the AD: AR, Vol. I, at 100: 

... With respect to the cause of action, the Statement of Claim is conspicuously 
silent. The plaintiffs simply allege the actions of the defendants resulted in the 
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plaintiffs' inability to sell the apartment building to a third party .... [T]he parties 
went to trial relying on the understanding the pre-trial and post-trial briefs could 
effectively serve as valid substitutes for proper pleadings. Thankfully, it is those 
submissions which lay the foundation for the arguments resting on the intentional 
tort of "unlawful interference with economic relations". 

35. In their post-trial brief: AR, Vol. II, at 11, the Respondents, in concluding their factual 

summary of the evidence, stated: 

219. The Plaintiffs in this matter, Jamb and Bram, say that Alan and his company, 
A.I., acted in an improper, unlawful and unethical manner, breaching A.I.'s 
contractual obligations under the Syndication Agreement, Alan's fiduciary 
obligations to Jamb and Bram, and numerous binding corporate resolutions of the 
Boards ofBram and Jamb. [Emphasis added.] 

36. It was only later in their post-trial brief that the Respondents finally identified their cause of 

action, what they called "the tort of unlawful interference with economic relations". 

37. With respect to AI's and Alan's knowledge of the Greenarm Agreement, Alan testified at the 

trial that he had never been given a copy of the Agreement at any material time and that he had 

received no relevant communications with respect to it from his brothers at any material time.: 

Transcript, December 2,2008, at page 234, line 19 to page 235, line 62
; at page 235, line 18 to 

page 236, line 4; at page 238, lines 6 to 12; at page 251, line 19 to page 252, line 43
; at page 257, 

lines 2_94
; at page 257, lines 10-12 and at page 258, line 10 to page 260, line 35

; at page 265, 

lines 10-20; and at page 269, lines 3-12 (Examination by counsel for the Appellants); May 27, 

2 The reference is to the Greenarm Agreement: Exhibit P-1, Tab 37: AR, Vol. II, at 104-116, another copy 
of which was included in Exhibit D-I, at 71 to 83. 

3 The reference is to Exhibit P-I, Tab 42: AR, Vol. II, at 119, another copy of which was included in 
ExhibitD-l, at 114. 

4 The reference is to Exhibit P-I, Tab 40: AR, Vol. II, at 117, another copy of which was included in 
Exhibit D-I, at lIS. 

5 This reference is to Exhibit P-I, Tab 41 : AR, Vol. II, at 118, another copy of which was included in 
Exhibit D-I, at 116. 
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2009, at page 900, lines 2-17 (Cross-examination by counsel for the Respondents): AR, Vol. II, 

at 28-30, 32, 33-34, 39-42, 47, 51 and 59. 

38. Bernard, Jeffrey and Michael had already agreed not to provide Alan with any agreements of 

purchase and sale entered into with respect to 99 Joyce.: Exhibit D-ll: Extracts from 

Respondents' Examinations for Discovery, per Jeffrey, at 85-86, Questions 419-425: AR, Vol. II, 

at 143-144. 

39. It was only after the Greenarm Agreement expired that Michael prepared a notice referring to 

an agreement to sell 99 Joyce to Greenarm, but at trial Michael could not remember how it was 

used. There was no evidence to show it had ever been provided to the Appellants at any material 

time.: Exhibit P-l, Tab 45: AR, Vol. II, at 122; Trial Transcript, May 22,2008, at page 603, line 

4 to page 604, line 5: AR, Vol. II, at 25-26. 

40. Even after the sale of 99 Joyce to AI, the Respondents refused to provide the Appellants with 

any information with respect to the agreements of purchase and sale. The information was 

eventually provided by the Respondents only after Savoie J. of the Court of Queen's Bench in 

separate legal proceedings ordered them to do so.: Exhibit D-l, at 136-137: AR, Vol. II, at 123-

124; Exhibit D-6: AR, Vol. II, at 129-131; Exhibit D-l, at 138-140: AR, Vol. II, at 125-127; and 

Exhibit D-l, at 141: AR, Vol. II, at 128. 

41. The trial judge allowed the Respondents' action. 

42. With respect to the Respondents' general allegations contained in ~ 219 of the Respondents' 

post-trial brief, the trial judge made a number of specific findings with respect to AI's breach of 

the Syndication Agreement and Alan's breach of his fiduciary obligations to the Respondents.: 

TD, ~~ 211,233,234,248,265,267,268,271: AR, Vol. I, at 46-47,51,52,55,59,60. 

43. With respect to the Denial of Access, the trial judge stated, at ~ 269 of the TD: AR, Vol. I, at 

60: 
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... Alan and A I Enterprises refused access to the premises at 99 Joyce to some 
people [including, in this context, representatives of Greenarm 1 and at a time 
when Alan and A I Enterprises were well aware that these people were 
legitimately involved in the legitimate process of the sale of the building ... 

44. The trial judge did not specifically tie this finding to the temporal currency of the Greenarm 

Agreement, which was in effect from June 24, 2001 to October 22, 2001. Read in context, 

however, the trial judge held the Denial of Access to have occurred in November, 2001.: TD, ~~ 

261,279: AR, Vol. I, at 58, 62. 

45. The trial judge concluded, at ~ 292 of the TD: AR, Vol. I, at 65, that "all the elements of the 

tort of 'unlawful interference with economic relations' have been established" and then 

proceeded to assess damages against the Appellants in favour of the Respondents. 

46. The decision of the House of Lords in OBG was neither cited by counsel to nor considered 

by the trial judge. 

47. The TD was given the neutral citation 2010 NBQB 245 and does not appear to have been 

reported. 

48. The Appellants appealed, submitting that the Court of Appeal should adopt the definition of 

unlawful means adopted by Lord Hoffinann in OBG as applied by the Ontario Court of Appeal in 

Correia and Alleslev-Krofchak and therefore dismiss the Respondents' action. In the alternative, 

the Appellants submitted that the appeal should be allowed as (1) the trial judge had erred in his 

consideration of causation by failing to consider the specific temporal connection, if any, 

between the acts of interference that the Respondents alleged constituted unlawful means and the 

Greenarm Agreement, and (2) the Appellants did not have the requisite knowledge of the 

Greenarm Agreement. 

49. The Respondents did not file a Notice of Contention in accordance with Rule 62.08(a) of the 

Rules of Court of New Brunswick, N.B. Reg. 82-73, and did not ask the Court of Appeal to 

affirm the trial decision on grounds other than those given by the trial judge. 
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50. On December 17, 2010, under threat from the Respondents of execution against their assets, 

the Appellants paid to the Respondents the amount then owing on the judgment against them in 

the Court of Queen's Bench plus post-judgment interest to that date at the rate of 7% per year in 

the amount of $201,572.09 each. 

51. On April 12,2012, the Court of Appeal dismissed the Appellants' appeal. 

52. Robertson J.A. accepted that the two intentional economic torts, interfering with contractual 

relations by unlawful means and inducing breach of contract, are distinct independent torts and 

rejected the concept of an intermediate or hybrid tort and the so-called "unified theory".: AD, ~~ 

1-2,23-27: AR, Vol. I, at 92-93,103-106. 

53. Robertson J.A., "building upon OBG and the earlier Canadian precedents", isolated the eight 

essential "tenets" of the tort as follows, at ~ 56 ofthe AD: AR, Vol. I, at 120: 

The plaintiff/claimant must establish: (1) the existence of a valid business 
relationship between the claimant and the third party; (2) the defendant knew or 
ought to have known of the relationship; (3) the defendant's interference 
prevented the formation of a contract or its performance in circumstances where 
there is no breach of an existing contract; (4) the defendant's impugned conduct 
must qualify as unlawful means or as warranting exceptional treatment; (5) the 
unlawful means must not be actionable directly by the claimant; (6) the defendant 
must have intended to cause the claimant harm; and (7) the defendant's conduct 
must have been the proximate cause of the claimant's loss. From the defendant's 
perspective, the analytical framework should embrace: (8) the defence of 
justification, which requires elaboration. [Emphasis added.] 

The three highlighted "tenets" are in issue on this appeal. 

54. Robertson J.A. addressed the issue of knowledge at ~~ 71-75 of the AD: AR, Vol. I, at 126-

129. At ~ 73, Robertson JA stated: 

The documentary evidence shows that as early as October 19, 2001, Greenarm 
was an interested purchaser and correspondence from Alan Schelew, as President 
of Joyce Avenue Apartments Ltd., indicates his awareness of Greenarm's interest. 
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55. Read in context, the only letter Robertson J.A. could be referring to was the letter dated 

October 19, 2001, from Alan, as President of Joyce, to the Respondents' lawyers: Exhibit P-l, 

Tab 43: AR, Vol. II, at 120-121. This letter was also entered into evidence as Exhibit D-1, at 

117-118, and as Exhibit P-19, Tab 41.The only relevant portion of this letter stated: 

Please be aware that I have seen no documents where Greenarm Management 
Ltd. would have any interest in being at 99 Joyce Avenue. On this basis alone my 
response would be justified. Please forward any such documents. 

56. There was no response from the Respondents to this letter and no cross-examination of Alan 

by the Respondents as to the state of his knowledge with respect to the statement in the letter in 

particular or of his knowledge of the Greenarrn Agreement in general.: Transcript, December 2, 

2008, page 260, line 17 to page 265, line 7 (Examination by counsel for the Appellants.); and 

May 27, 2009, page 894, line 3 to page 901, line 18, and page 912, lines 16-23 (Cross

examination by counsel for the Respondents.): AR, Vol. II, at 42-47,53-60 and 61. 

57. In any case, Robertson J.A. concluded that knowledge of the Greenarm Agreement was 

irrelevant. 

58. Robertson J.A. addressed the issue of unlawful means at ~~ 78-87 of the AD: AR, Vol. I, at 

130-134. Robertson lA. declined to adopt Lord Hoffmann's definition "without further 

qualification".: ~~ 80-83: AR, Vol. I, at 131-132. He purported to defme a "principled exception" 

to Lord Hoffmann's definition that would justify imposition of liability on the Appellants in the 

present case. He further declined to apply the requirement that the unlawful means cannot be 

otherwise directly actionable by the plaintiff as adopted by the Ontario Court of Appeal in 

Correia and Alleslev-Krofchak.: ~~ 84-87: AR, Vol. I, at 132-134. 

59. The AD is reported at 2012 NBCA 33 (CanLII), 387 N.B.R. (2d) 215, [2012] N.B.J. No. 116 

(QL), 350 D.L.R. (4th) 601, 96 C.C.L.T. (3d) 1, and 2012 CarswellNB 194. 

60. The Appellants, with leave, now appeal to Supreme Court of Canada. 
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PART II: QUESTIONS IN ISSUE 

61. The Appellants submit the questions in issue are as follows: 

(1) Did the Court of Appeal err in law in failing to adopt and apply a definition of 

unlawful means that would require that any acts committed by the Appellants against 

Greenarm Management Ltd. count as unlawful means only if they were actionable by that 

third party, subject to the single qualification that they would also be unlawful means if 

the only reason why they were not actionable was because the third party had suffered no 

loss?6 

(2) Did the Court of Appeal err in law in failing to exclude from the scope of unlawful 

means, however defined, acts that were otherwise directly actionable by the Respondents 

against the Appellants; 7 and 

(3) Did the Court of Appeal err in law in failing to apply the proper test, based on a 

subjective analysis, to determine whether the Appellants had the requisite knowledge of 

the Greenarm Agreement, that is either actual knowledge or a suspicion of sufficient 

strength that an agreement existed coupled with a deliberate choice not to make 

inquiries?8 

62. These questions call into issue, respectively, the fourth, fifth and second of the eight 

constituent elements of the tort as enumerated by Robertson lA. at ~ 56 of the AD: AR, Vol. I, 

at 120: 

6 Based on the definition of unlawful means adopted by Lord Hoffmann in OBG: ABA, Tab 22, ~ 49. 

7 Based on the decisions of the Ontario Court of Appeal in Correia: ABA, Tab 11, ~ 107, and Alleslev

Krofchak: ABA, Tab 3, ~~ 57-60. 

8 Based on the decision of the New Zealand Court of Appeal in Diver: ABA, Tab 12. 
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The plaintiff/claimant must establish: (2) the defendant knew or ought to have 
known of the relationship; (4) the defendant's impugned conduct must qualify as 
unlawful means or as warranting exceptional treatment; [and] (5) the unlawful 
means must not be actionable directly by the claimant; ... 
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PART III: ARGUMENT 

Element (4) of the tort as defined by Robertson lA.: "the defendant's impugned conduct must 

qualify as unlawful means or as warranting exceptional treatment" 

63. In addressing economic torts, including the intentional economic tort of interfering with 

contractual relations by unlawful means in issue in the present case, from the perspective of the 

English common law for the benefit of an American audience, Hazel Carty, "The Economic 

Torts and English Law: An Uncertain Future" (2006), 95 Ky. L.J. 845: ABA, Tab 31, opened 

with the following commentary, at 845,847-848: 

.. , The prime reason for the existence of these torts is the protection of economic 
interests, particularly in a three-party setting, for as Weir cleverly remarks: "while 
you can take direct action against a person's body or property ... to ruin a person 
financially the action you must take must be indirect, through another person, the 
source of his earnings or profits." ... 

Overall, the best approach to understanding all the economic torts, as well as 
rationalizing their development, is to view them as protecting against the 
infliction of economic harm against a background of competition. This is because 
they all set limits on the defendant's commercial behaviour. Indeed, competitive 
activity is involved even in cases involving trade union activity and industrial 
action in the sense that "the aim of the action is to achieve a redistribution of 
wealth from the employer to the employees, just as traders seek to divert wealth 
from their competitors to themselves." That being so, the development of the 
economic torts in English common law must be understood by reference to the 
following inter-dependent factors. 

First, English tort law on the whole does not have as its primary function the 
protection of economic interests. Though torts often indirectly offer such 
protection, tort law focuses on the protection of physical integrity, property rights 
and enjoyment and reputation. Lord Oliver in Murphy v. Brentwood DC noted 
"[t]he infliction of physical injury to the person or property of another universally 
requires to be justified. The causing of economic loss does not." In English 
common law this is particularly highlighted ill the tort of negligence, but does also 
colour the approach to liability for the intentional infliction of economic loss. 

Second, traditionally the common law has not been seen by the judiciary as a 
legitimate way of controlling aspects of the economy. Letwin notes that this 
applied both to any assumption of an anti-trust function as much as to the curbing 
of aggressive competition. There are indeed famous judicial dicta which underline 
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the unwillingness to shape economic policy. Lord Davey, for example, asserted in 
1902 that "[p ]ublic policy is always an unsafe and treacherous ground for legal 
decision," while Lord Fry (in 1889) asserted that "[t]o draw a line between fair 
and unfair competition ... passes the power of the courts." 

Third, the common law does not favour acceptance of either "generalised" rights 
or a general theory of tort liability. The traditional mistrust of such rights ties in 
with the structural features of the common law involving a cautious case-by-case 
approach, based on the doctrine of precedent. Thus the natural tendency of the 
common law is to develop slowly by analogy. Smith and Burns note "in regard to 
the nominate torts [i.e., as distinguished from the tort of negligence], the 
advantages of the simplicity achievable by working under a single general 
principle would be far outweighed by the complexity and variety of exceptions 
that would be necessary to accommodate the various relevant policy 
considerations at stake. " [Footnotes omitted.] 

64. The Appellants submit that these factors are apposite in the present case with specific respect 

to the intentional economic tort of interfering with contractual relations by unlawful means. 

65. While recovery for pure economic loss in negligence in Canadian common law may not be as 

restricted as in English common law, economic interests are nevertheless viewed "as less 

compelling of protection than bodily security or proprietary interests.": Martel Building Ltd. v. 

Canada, 2000 SCC 60, [2000]2 S.C.R. 860 (7:0): ABA, Tab 20, ~37. 

66. While the tort in question is an intentional tort, intention to injure, while a necessary element, 

cannot be a sufficient element upon which to base liability. Such an approach would 

unreasonably restrict what would otherwise be permissible competitive commercial behaviour, 

behaviour that should not only be legal but encouraged as part of competitive behaviour that 

benefits the economy.: Correia: ABA, Tab 11, ~~ 100, 101. 

67. The tort needs an appropriate control mechanism, over and above intention, to delineate 

proper from improper competition. 

68. Over 100 years ago, Anglo-Canadian law rejected "malice" in the sense of having a bad or 

improper motive as the control mechanism, adopting instead "unlawful means".: OBG: ABA, 

Tab 22, ~~ 9-14,per Lord Hoffmann. 
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69. Robertson lA., himself, rejected, as "unhelpful" and as failing for vagueness, broad 

formulations of "unlawful means" found in earlier Canadian jurisprudence such as "acts the 

defendant was 'not at liberty to commit' or behaviour 'not authorized by law' or an 'act without 

lawful justification''': AD, ~ 80: AR, Vol. I, at 131. 

70. In commenting on the decision of the Ontario Court of Appeal in Barber: ABA, Tab 6, in 

which the court had reverted to the "not at liberty to commit" wording, Ronald Podolny, "The 

Tort of Intentional Interference with Economic Relations: Is Clarity out of Reach?" (2011) 52 

Can. Bus. L. J. 63: ABA, Tab 32, stated, at 77-78: 

The Ontario Court of Appeal in Molson [i.e. Barber] thus returned to the broad 
interpretation of the "unlawful means" requirement it had previously endorsed in 
Reach MD., in apparent contradiction to its nearly, contemporaneous decision in 
Valcom [i.e. Alleslev-Krofchak]. The expansion of the scope of "unlawful means" 
requirement is detrimental to the public policy goal of certainty in commercial 
relations. It is the function of the legal system to establish rules of conduct in the 
marketplace that rational actors can both discern and abide by. V ague 
formulations, such as "not at liberty to commit" do not serve this purpose. Instead, 
they create uncertainty that may dampen competitive behaviour, and thus slow 
economic growth. 

There is also a philosophical justification for restricting the scope of the "unlawful 
means" requirement. Unlike other torts, economic torts do not protect rights in the 
normative sense. Despite dicta to the contrary, "[i]t is not conceptually possible to 
have a right to trade in a capitalist society (as this would entail a duty not to 
compete)." Were such a right to exist, a business owner's right to trade would be 
infringed every time a competitor enters the marketplace, a laudable act that 
serves as the very foundation of the free market economy. Therefore, if the tort of 
intentional interference with economic relations exists not to protect any specific 
rights, but merely as a justified exception to the principle of privity, its scope 
cannot be broader than that of the underlying interest. [Footnotes omitted.] 

71. For the same policy reasons accepted by the House of Lords in OBG - consistency with 

authority, consistency with legal policy to limit rather than to encourage the expansion of 

liability in this area, confining liability to manageable and readily comprehensible limits and 

giving it a coherent shape - the Appellants submit that the Supreme Court of Canada should 

adopt Lord Hoffrnarm's definition of "unlawful means": 
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... subject to one qualification, acts against a third party count as unlawful means 
only if they are actionable by that third party. The qualification is that they will 
also be unlawful means if the only reason why they are not actionable is because 
the third party has suffered no loss .... 

72. Lord Hoffinann's definition found acceptance with the other members of the House, with the 

exception of Lord Nicholls, whose more expansive definition, as discussed above, has no 

relevance in the present case as no breach of statute, criminal or otherwise, is in issue. Lord 

Hoffmann's definition has also found acceptance with other courts throughout the common law 

world. 

73. To adopt a less restrictive defmition of unlawful means could potentially result in the 

anomalous conclusion that, notwithstanding the acts in question were not otherwise directly 

actionable by the plaintiff and were not actionable by the third party, they would under this tort 

be actionable by the plaintiff merely because of a third party's involvement. 

74. The effect of adoption of Lord Hoffmann's definition would mandate the dismissal of the 

Respondents' action. As Robertson lA. stated, at ~~ 4 and 79 of the AD: AR, Vol. I, at 93 and 

130: 

[4] ... if we adopt the narrow definition of unlawful means offered in OBG, we 
must allow the appeal and set aside the trial judge's finding of tortious liability. 
This is because the independent actionability requirement cannot be met. 

[79] If we do adopt Lord Hoffmann's definition, there can be no doubt that a 
requirement of the impugned conduct being independently actionable by the third 
party (the potential purchasers in this case) would be fatal to the trial judge's 
fmding of tort liability for unlawful interference. There would be no reasonable 
cause of action open to Greenarm .... 

75. Robertson J.A., however, purported to craft a "principled exception" to the defmition 

permitting recovery in the case of conduct "warranting exceptional treatment", which he defined, 

at ~ 83 of the AD: AR, Vol. I, at 132, as conduct resulting from "a collateral or improper 

purpose". 
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76. Lord Hoffmann in OBG: ABA, Tab 22, stated: 

[13] Thus the facts of Allen v. Flood [[1898] 1 A.C. 1 (H.L.)], did not fall within 
Lumley v. Gye because no breach of contract or other unlawful act had been 
procured and did not fall within the unlawful means tort because no unlawful 
means had been used. The majority did not accept that there was any other basis 
for liability. In particular, the fact that the defendant deliberately caused damage 
"maliciously" in the sense of having a bad or improper motive was rejected as a 
ground for imposing liability .... 

[14] Some writers regret the failure of English law to accept bad motive as a 
ground for liability, as it is in the United States and Germany: see for example 
Dyson Heydon, Economic Torts (2nd Ed. 1978), p. 28. But I agree with Tony 
Weir's opinion, forcibly expressed in his Clarendon Law Lectures on Economic 
Torts (OUP 1997) that we are better off without it. It seems to have created a 
good deal of uncertainty in the countries which have adopted such a principle .... 
[Emphasis added.] 

77. With respect, under slightly different wording, Robertson J.A. is attempting to resurrect a 

control mechanism first rejected by the House of Lords in 1898 and rejected again in 2007. 

78. As noted above, in OBG, at 'If 270, Lord Walker of Gestingthorpe stated that he "would 

favour a fairly cautious incremental approach to its extension to any category not found in the 

existing authorities". 

79. The Appellants submit that Robertson J.A.'s "principled exception" would not fall within the 

"cautious incremental" approach to which Lord Walker was open. 

80. The Appellants submit that Robertson lA. has expressed no principle that grounds his 

"principled exception" to Lord Hoffmann's defmition of unlawful means. 

81. The Appellants submit that the adoption of a similar approach by other Canadian courts 

would require the necessity of a judicial case-by-case analysis which would undermine the 

objectives of certainty and predictability discussed above and would be the antithesis of the 

approach adopted by the House of Lords in OBG. 
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82. As Aronson: ABA, Tab 30, stated in commenting on the decision in OBG, at 13: 

... the House of Lords balked at an approach whose definition of unlawful means 
would have required the judges to determine in every case what is unjust or 
inexcusable; that was thought to be too uncertain for a tort designed to regulate 
marketplace behaviour. [Footnote omitted.] 

83. In commenting on the decision of the Court of Appeal in the present case, Ronald Podolny, 

"Canada: Do Equitable Ends Justify Expanding "Unlawful Means"? The Supreme Court of 

Canada Grants Leave in A.I Enterprises Ltd. v. Bram Enterprises Ltd." (2012): ABA, Tab 33, 

stated: 

It would be desirable, therefore, if the Supreme Court clarifies the conflict 
between the various decisions on this topic and endorses the narrow definition of 
the "unlawful means" element stated in Valcom [i.e. Alleslev-Krofchak]. Indeed, 
any other definition would punish conduct that would otherwise not attract 
liability simply because it is affected through a third party. The entire purpose of 
the torts of intentional interference with economic relations and intentional 
interference with contractual relations is to circumvent the rigid privity 
requirements which would prevent injured parties from vindicating their rights 
simply because the tortuous [sic] conduct was not effected directly upon them. 
These torts are meant to "fill the gap" in cases where "the only persons who might 
have a valid claim have suffered no loss, and the only person who has suffered a 
loss ... has no claim." (See J.W. Neyers, "Rights-based Justifications for the Tort 
of Unlawful Interference with Economic Relations" (2008), 28 Journal of Legal 
Studies 215). They cannot become an instrument to assert claims that would 
otherwise disclose no cause of action simply because the actions complained of 
were inflicted through a third party. 

Element (5) of the tort as dermed by Robertson lA.: "the unlawful means must not be actionable 

directly by the claimant" 

84. In OBG: ABA, Tab 22, Lord Nicholls of Birkenhead stated, at ~ 166, that the tort imposes 

liability on the defendant for loss caused "by a wrong otherwise not actionable by the claimant 

against the defendant." 

85. In addition to adopting Lord Hoffmann's definition that the unlawful means in question must 

be actionable by the third party, the Ontario Court of Appeal in both Correia: ABA, Tab 11, '1f 
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107, and Alleslev-Krofchak: ABA, Tab 3, ~~ 57-60, held that the unlawful means in question 

cannot be otherwise actionable directly by the plaintiff. In Alleslev-Krofchak, Goudge J.A. 

concluded: 

[60] In my view, therefore, it is now clear that to qualify as "unlawful means", the 
defendant's actions (i) cannot be actionable directly by the plaintiff and (ii) must 
be directed at a third party, which then becomes the vehicle through which harm 
is caused to the plaintiff. 

86. Robertson J.A. addressed this issue at ~~ 84-87 of the AD: AR, Vol. I, 132-134. While 

accepting, at ~ 84, that the "requirement is compelling", Robertson J.A. did not apply it in the 

present case. 

87. Contrary to Robertson J.A.'s statement, at ~ 85, that "one cannot identify a particular 

provision of the agreement that was breached", and, at ~ 87, that he found only "two references 

in the trial judge's reasons that speak of a breach of fiduciary duties (paras. 265 and 271)", the 

trial judge made numerous specific findings with respect to AI's breach of the Syndication 

Agreement and Alan's breach of his fiduciary obligations to the Respondents: TD, ~~ 211,233, 

234,248,265,267,268 and 271: AR, Vol. I, at 46-47,51,52,55,59 and 60. 

88. In referring to this tort, Stan Lanyon, Q.C., stated in Bryant (H) Trucking Ltd v. Teamsters, 

Local Union No 213, 2012 CanLII 51812 (B.C. Arbitration Award): ABA, Tab 7, ~ 139, "it is 

often referred to as a 'tort of a last resort' ... that is, where another cause of action exists this tort 

is not actionable." 

89. Trial judges in a number of recent decisions, from a variety of Canadian common law 

jurisdictions, have easily applied this constituent element of the tort at the pleading stage to deny 

claims based on the tort where the alleged unlawful means pleaded, if proven, would be 

otherwise directly actionable by the plaintiff.: Manson Insulation Products Ltd. v. Crossroads 

C&I Distributors, 2012 ABQB 3 (CanLII): ABA, Tab 19. (See ~~ 27-32: "Thus, as with the 

conspiracy allegations, New Manson cannot rely upon torts allegedly committed against New 

Manson to found a claim in unlawful interference with economic relations, and Knauf cannot 
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rely upon torts allegedly committed against Knauf to found a claim in unlawful interference with 

economic relations."); 0856464 B.e. Ltd. v. TimberWest Forest Corp., 2012 BCSC 597 

(CanLII): ABA: Tab I. (See ~~ 47, 53, 61-69: "[P]roposed pleading does not disclose any 

'unlawful means' upon which the tort of interference with economic relations might succeed."); 

Fournier v. Mercedes-Benz Canada, 2012 ONSC 2752 (CanLII): ABA, Tab 14. (See ~~ 100-

105: The plaintiffs could not rely on "unlawful facts" that were otherwise pleaded in support of 

other claims that were directly actionable by the plaintiffs in support of the tort, but other 

allegations in their pleading would support a claim based on the tort. "[A]s presently framed the 

pleading [was] deficient. Accordingly, the plaintiffs must amend the Claim to make clear what 

conduct against what third party is relied upon in support of this tort, and how such conduct is 

'unlawful' ."). 

90. Adopting Robertson l.A.'s exclusionary approach to this constituent element of the tort 

would limit its application to circumstances where the pleadings specifically state a direct claim 

by the plaintiff against the defendant based on the unlawful means in question and, on an appeal, 

to where that issue has been specifically addressed by the trial judge. His approach would permit 

a claim by the plaintiff under the intentional economic tort of interfering with contractual 

relations by unlawful means to proceed as long as no other direct claim was pleaded, even where 

the acts in question would otherwise be directly actionable. Whether the tort is applicable, in the 

Appellants' submission, should not be finessed by pleadings loosely drafted and lacking in 

specificity. 

Element (2) of the tort as defined by Robertson lA.: "the defendant knew or ought to have 

known of the relationship" 

91. The requisite knowledge to satisfy this constituent element of the tort was not specifically 

addressed by the House of Lords in OBG: ABA, Tab 22, because the three cases before it were 

disposed of on other issues. 

92. For example, the House of Lords dismissed the claim against Hello! Ltd. in Douglas v. 

Hello! Ltd. based on the intentional economic tort of interfering with contractual relations by 
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unlawful means as the element of unlawful means had not been satisfied, notwithstanding that 

the requisite intent had been established. See Lord Hoffmann at ~ 136 and Lord Nicholls of 

Birkenhead at ~~ 261, 262. 

93. Attrial in that case, however, Lindsay J. had specifically addressed the state of knowledge of 

Senor Sanchez Junco, the editor in chief of Hello! magazine and the controlling shareholder in 

Rello!'s parent company.: Douglas v. Hello Ltd (No.3), [2003] EWHC 786, [2003] 3 All E.R. 

996 (Ch. D.): ABA, Tab 13, ~~ 79 and 198. Lindsay J. held that Senor Sanchez Junco "well 

knew that OK! had obtained an exclusive contract for coverage ofthe Douglas wedding" and: 

Whilst he would not have known of the specific language used, Senor Sanchez 
Junco Imew that a feature of OK!'s 'exclusive' would have been that security 
arrangements were required by contract so far as was reasonable to ensure that 
only those invited or duly employed would be present at the wedding and that no 
photographs were to be taken other than the authorised ones .... 

94. The requisite knowledge required was referred to in dicta by the English Court of Appeal in 

Grimme Maschinenfabrik GmbH & Co KG v. Scott (tla Scotts Potato Machinery), [2010] EWCA 

Civ 1110 (BAILII): ABA, Tab 15. Jacob and Etherton LL.1., Keene 1.J. concurring, stated: 

[106] Although the common law is not applicable to resolve the meaning of s. 
60(2) [of the Patents Act 1977], the experience of the common law highlights the 
issues that must be addressed in relation to knowledge and intent. In the context 
of the economic torts of inducing a breach of contract and of causing loss by 
unlawful means, the cases have shown the need to consider whether the 
requirement of knowledge is restricted to actual knowledge or can embrace a 
conscious decision not to enquire into a fact, or even negligence or gross 
negligence. It is clearly established that, in the context of those torts, it includes a 
conscious decision not to enquire but does not include negligence or gross 
negligence: aGE v Allan [2007] UKHL 21, [2008] lAC 1, at [40]-[41] .... 

95. There is, however, recent judicial consideration on this issue by the New Zealand Court of 

Appeal in Diver: ABA, Tab 12, a decision pre-dating the decision in the court below by only 8 

days. 
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96. Three economic torts were in issue on appeal in Diver, referred to by France 1., delivering the 

decision of the Court of Appeal, as the intentional tort of inducing breach of contract, the 

intentional tort of interference with Loktronic' s business relations by unlawful means, and the 

tort of conspiracy to interfere with Loktronic's business by unlawful means. 

97. The three claims were against Mr. Diver, Mr. Bowyer and Trimec. Mr. Diver and Mr. 

Bowyer were directors of Trimec and its knowledge would be based on theirs. The relevant 

knowledge of Mr. Diver and Mr. Bowyer was to be tested in the context of assurances provided 

to them by Mr. Hingston, a principal of NHEL, to the effect that there was no ongoing 

contractual relationship between NHEL and Loktronic. 

98. France J. first considered the requisite knowledge required for the intentional tort of inducing 

breach of contract: ABA, Tab 12, '1['1[31-50. She stated: 

[31] ... For the appeals against liability, the focus is on what constitutes 
knowledge, that is, element (3) in the list of elements cited above. On this aspect, 
it is common ground that Courtney J was correct to approach the matter on the 
basis something less than actual knowledge will suffice. Where the parties diverge 
is on what that lesser state of lmowledge encompasses and whether the Judge 
applied the correct test. . 

[32] To illustrate the issue and put the discussion of the authorities which follows 
in context, the competing views are illustrated by the submissions of Mrs Grant 
for Loktronic, on the one hand and that ofMr Morrison, counsel for Mr Diver, on 
the other. Mrs Grant submits that in a case such as this, where the parties are not 
strangers to the contractual arrangements, the knowledge requirement is also met 
if the defendant knows it is possible a contract exists and does not make further 
inquiry. On counsel's analysis, that is reckless indifference. In any event, Mrs 
Grant says, if the test is better put as one of wilful blindness, that standard was 
also met in this case. By contrast, Mr Morrison says that to meet the knowledge 
requirement involves actuallmowledge or a subjective belief that there is a high 
probability a contract exists and a deliberate choice to avoid further inquiry. Mr 
Morrison, like the other counsel for parties appealing under this head, submits the 
test was not met in this case. [Emphasis added.] 

and concluded: 
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Drawing the threads together 

[47] As we read these authorities, the references to wilful blindness and "shut
eye" knowledge suggest that more is required in this case than the possibility of 
the existence of a contract and an associated failure to inquire into that possibility. 
Rather, the required state of knowledge involves a suspicion of sufficient strength 
that a contract exists and a deliberate choice not to make inquiries. The fact that 
the existence of a contract should have been obvious is not sufficient as that is 
negligence. A subjective, rather than an objective, inquiry is required. Such an 
approach accords with the fact that this is an intentional tort. [Emphasis added. 
Footnote omitted.] 

99. France J. also used the same subjective test for the two other torts in issue before the court, 

including the intentional tort of interfering with Locktronic's business by unlawful means. 

100. France 1. then reviewed the trial judge's findings with respect to the knowledge of Mr. 

Diver: ABA, Tab 12, at ~~ 66 to 77, and ofMr. Bowyer, at ~~ 78-85, and held that, applying the 

proper subjective test, it could not be accepted that they had sufficient knowledge of the contract 

in question. With specific respect to Mr. Diver, France J. stated: 

[72] ... the focus had to be on his state of mind and, here, whether he did or did 
not in fact accept the assurances. 

[73] Our second point is that before the conclusion could be drawn that Mr Diver 
did not believe those assurances, that proposition had to be put to him. [Citing, 
inter alia, Browne v. Dunn (1893) 6 R 67 (HL).] Mr Diver was, however, never 
asked whether he believed the assurances and, if so, why .... 

101. With respect to Trimec, at ~ 86, France J. dismissed the claim as none of its directors, 

including Mr. Diver and Mr. Bowyer, had the requisite knowledge. 

102. For the same reason France J., at ~~ 104 and 132, respectively, allowed the appeals with 

respect to the intentional tort of interfering with Locktronic's business by unlawful means and 

conspiracy to interfere with the manufacturing contract by unlawful means. 

103. At trial in the present case, the onus was on the Respondents to prove that the Appellants 

had the requisite knowledge. 
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104. The only evidence cited by Robertson J.A., at ~ 73 of the AD: AR, Vol. I, at 127, in support 

of Alan's "awareness of Greenarm's interest" was the letter from Alan to the Respondents' 

lawyers: Exhibit P-l, Tab 43: AR, Vol. II, at 120-121, which stated in part: 

Please be aware that I have seen no documents where Greenarm Management 
Ltd. would have any interest in being at 99 Joyce Avenue. On this basis alone my 
response would be justified. Please forward any such documents. 

105. There was no response from the Respondents' lawyers to this letter. Neither the 

Respondents nor Alan's brothers ever provided any explanation to the Appellants at any material 

time as to the reasons necessitating Greenarm Management Ltd.'s access to 99 Joyce. 

106. In the absence of any relevant cross-examination of Alan as to the state of his knowledge 

with respect to the statement in the letter in particular or his knowledge of the Greenarm 

Agreement in general, the Appellants submit that it would have been inappropriate for the 

Respondents to argue at trial that the Appellants had the requisite knowledge.: R. v. Lyttle, 2004 

SCC 5, [2004] 1 S.C.R. 193 (7:0): ABA, Tab 24, ~~ 64-65. In these circumstances, it was 

therefore inappropriate for Robertson J.A. on his own to draw the conclusion from the letter that 

he did. 

107. Applying the subjective test adopted by France J. in Diver, which the Appellants submit is 

the proper test, the Appellants submit that the evidence before the court was insufficient to 

support a finding that Alan and, through him, AI, either had actual knowledge of the Greenarm 

Agreement or a suspicion of sufficient strength that an agreement existed coupled with a 

deliberate choice not to make inquiries. 

108. Alan specifically requested to be advised of Greenarm's "interest" in seeking access to 99 

Joyce. This request, which went unanswered, taken together with his brothers' concerted efforts 

to ensure that no relevant information was provided to him certainly cannot be characterized as a 

deliberate choice by Alan not to make inquiries. 
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109. France J. in Diver rejected the alternate submission as to the requisite knowledge required, 

that is in the absence of actual knowledge either reckless indifference or wilful blindness would 

suffice. Alan's acts in requesting information and his brothers' concerted efforts to deny him 

access to that information would not even satisfy this statement of the test. 

110. In so far as Robertson JA. held that no knowledge of the Greenarm Agreement was 

required in any case, the Appellants submit that this is contrary to authority, particularly where 

knowledge is to be tested subjectively, and not objectively, and would not be conducive, as Lord 

Brown of Eaton-under-Heywood stated in OBG: ABA, Tab 22, 'If 320, to confining liability "to 

manageable and readily comprehensible limits". 

Conclusion: 

Ill. In summary, the Appellants ask the Court to confirm that the intentional economic torts of 

interfering with contractual relations by unlawful means and of inducing breach of contract are 

distinct independent torts and to reject the concept of an intermediate or hybrid tort and the so

called "unified theory". The Appellants ask the Court to hold that unlawful means are restricted 

to acts committed by the defendant against a third party that are actionable by that third party, 

subject to the single qualification that they will also be uulawful means if the only reason why 

they are not actionable is because the third party has suffered no loss. The Appellants further ask 

the Court to hold that the defendant's knowledge of the contractual relations in question is to be 

determined based on a subjective, not an objective, basis of either actual knowledge or suspicion 

of sufficient strength that the contractual relations exist coupled with a deliberate choice not to 

make inquiries. Finally, the Appellants ask the Court to confirm that the tort is truly a "tort oflast 

resort" which is not actionable where the unlawful means in question are otherwise directly 

actionable by the plaintiff. 

112. Therefore the Appellants submit that the appeal should be allowed, the judgments in the 

courts below set aside, and the Respondents' action dismissed. 
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113. On December 17,2010, under threat from the Respondents of execution against their assets, 

the Appellants paid to the Respondents the amount then owing on the judgment against them in 

the Court of Queen's Bench plus post-judgment interest to that date at the rate of 7% per year in 

the amount of$201,572.09 each. 

114. When a judgment is reversed after payment under it has been made, restitution will be made 

to the successful party and repayment of the money recovered will be ordered with interest.: 

Canwell Enviro-Industries Ltd. v. Baker Petrolite Corp., 2002 FCA 481, 299 N.R. 247 (sub. nom 

Baker Petrolite Corp. et al. v. Canwell Enviro-Industries Ltd.): ABA, Tab 9, § 7; Hanke v. 

Resurfice Corp., 2006 ABCA 116 (CanLII): ABA, Tab 16, §§ 4-11. 

115. The Appellants therefore submit that each of the Respondents should be ordered to repay 

the amount paid to it in accordance with the trial judge's decision with interest at 7% per year 

from December 17, 2010 to the date of repayment in full. 
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PART IV: SUBMISSIONS ON COSTS 

116. The Appellants submit that costs should follow the cause. Therefore, the Appellants should 

have their costs against the Respondents both in this Court and in the courts below. 

117. Costs in the Court of Queen's Bench and in the Court of Appeal below should be awarded 

in favour of the Appellants against each of the Respondents in the amounts awarded to each 

Respondent in the courts below, i.e. $14,478.00 and $5,791.20, respectively, with disbursements 

in both of these courts to be assessed in accordance with Tariff "D" of Rule 59 of the Rules of 

Court of New Brunswick. 
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PART V: ORDER REQUESTED 

118. The Appellants request that the appeal be allowed, the judgments in the Court of Appeal 

and in the Court of Queen's Bench be set aside, and the Respondents' action be dismissed, with 

costs payable to the Appellants by the Respondents, jointly and severally, in this Court. Costs in 

the Court of Queen's Bench and Court of Appeal should be payable to the Appellants by each of 

the Respondents in the amounts awarded to each Respondent in the courts below, i. e. $14,478.00 

and $5,791.20, respectively, with disbursements in both of these COlms assessed in accordance 

with Tariff "D" of Rule 59 of the Rules of Court of New Brunswick. Further, each of the 

Respondents should be ordered to repay to the Appellants the sum of $201,572.09 with interest 

thereon at the rate of7% per year from December 17,2010, to date of repayment in full. 

DATED at Fredericton, New Brunswick, this 25th day of February, 2013. 

\.l;#/'-

--,-,,-f~ '::......:c' c~:=../w..-,,-,-A'--,;qf-"-"~ S,--,--,'( c~rtXt-,----- ~'-
Richard J. Scott, ~.C. 
Counsel for the Appellants, 

AI. Enterprises Ltd. and Alan Schelew 
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PART VII: LEGISLATIVE PROVISIONS 

Rules of Court of New Brunswick 
N.B.Reg.82-73: 

59.08 Fixing and Assessing Costs 

(1) Subject to Rules 59.01 and 59.02, on 
rendering a decision or making an order 

(a) after trial of an action, 

(b) on motion for judgment, 

(c) disposing of a proceeding 
commenced by notice of application, or 

(d) after hearing an appeal, 

the court rendering the decision or making the 
order shall fix the costs relating to fees for 
solicitors' services in accordance with Tariff 
'A' and direct by whom and to whom they are 
to be paid. 

(8) Unless ordered otherwise, a party who is 
entitled to his costs or a proportion of his costs 
IS entitled on the same basis to his 
disbursements assessed in accordance with 
Tariff'D'. 

60.08 Interest on Jndgments 

(1) Subject to subsection 46(2) of the 
Judicature Act, and unless ordered otherwise, a 
verdict or judgment taking effect from a date 
on or after March 15, 1994 bears interest at the 
rate of 7 per cent per year. 

Les Regles de procedure 
du Nouveau-Brunswick 
Reg\. duN.-B. 82-73: 

59.08 Fixation et calcul des depens 

(1) Sous reserve des regles 59.01 et 59.02, 
lorsque la cour rend nne decision ou une 
ordonnance 

a) apres un proces, 

b) sur une motion pour jugement, 

c) ayant pour effet de conclure une 
instance introduite par avis de requete 
ou 

d) apres audition d'nn appel, 

elle doit fixer les depens afferents aux 
honoraires des avocats suivant Ie tarif 'A' et 
indiquer qui devra les supporter et it qui ils 
devront etre payes. 

(8) Sauf ordonnance contraire, la partie qui a 
droit it ses depens ou it nne partie de ceux-ci a 
egalement droit, au meme titre, aux debours 
calcules suivant Ie tarif 'D'. 

60.08 Interets sur jugement 

(1) Sous reserve du paragraphe 46(2) de la Loi 
sur I 'organisation judiciaire, et it moins d'une 
ordonnance contraire, Ie verdict ou Ie jugement 
prenant effet Ie ou apres Ie 15 mars 1994, porte 
interet au taux de 7 pour cent par an. 
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62.08 Respondent's Notice of Contention 62.08 Avis de des accord de l'intime 

A respondent who has not cross-appealed but L'intime qui n'a pas forme d'appel 
who contends that reconventionnel mais qui soutient 

(a) the order or decision appealed from 
should be affirmed on grounds other 
than those given by the court appealed 
from, or 

(b) if the appeal is allowed in whole or 
in part, he is entitled to different relief 
than that given by the conrt appealed 
from, 

shall, within 15 days from the service on him 
of the Notice of Appeal, serve a Notice of 
Contention (Form 62E) upon all parties whose 
interests may be affected and file it with the 
Registrar forthwith after completion of service. 

a) que l'ordonnance ou que la decision 
portee en appel devrait etre confirmee 
pour des motifs autres que ceux donnes 
par Ie tribunal de premiere instance ou 

b) qu'il a droit, si l'appel est accueilli 
en tout ou en partie, it des mesures de 
redressement differentes de celles 
accordees par Ie tribunal de premiere 
instance, 

doit, dans les 15 jours de la signification qui lui 
est faite de l'avis d'appel, signifier it toutes les 
parties dont les interets peuvent etre affectes un 
avis de desaccord (formule 62E). L'avis est 
ensuite depose immediatement aupres du 
registraire. 
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