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PART I - OVERVIEW AND STATEMENT OF FACTS 

Overview 

1. On this Appeal, this Honourable Court is asked to confirm the elements of the tort of 

intentional interference with economic relations by unlawful means and, in particular: 

(a) the appropriate definition of “unlawful means”; 

(b) the necessity of a “tort of last resort” criterion; and  

(c) the degree to which the defendant must have subjective knowledge of the 
economic relationship between the plaintiff and third party.   

2. The Respondents submit that: 

(a) Unlawful means should either be defined by: 

(i) the broad bright-line rule that an impugned act is unlawful if there exists a 
legal proceeding through which its legitimacy can be successfully 
challenged; or 

(ii) a narrow bright-line rule that allows for principled exceptions; 

(b) It is both unnecessary and undesirable to impose a “tort of last resort” requirement 
whereby the tort of intentional interference is only available if the defendant’s 
unlawful act is not otherwise actionable by the plaintiff; and 

(c) The parameters of the defendant’s requisite knowledge of the plaintiff’s and third 
party’s economic relationship need not be fully defined on this Appeal because 
there is no palpable and overriding error in the lower courts’ conclusions that 
even the most stringent standard is met in this case.  

3. When this approach to the above three elements of the tort are complemented by its other 

requisite elements which are not contested on this appeal, namely the need to demonstrate that: 

(a) the defendant intended to cause economic loss to the plaintiff,  

(b) such loss was occasioned through the instrumentality of the third party 
(i.e. the defendant’s unlawful means had the effect of interfering with the 
third party’s dealings with the plaintiff), and 

(c) the defendant’s conduct is the proximate cause of the plaintiff’s loss, 

the tort of intentional interference in economic relations takes a coherent shape that not only 

corresponds to the way in which it has been interpreted and applied in Canada to date, but is also 

consistent with tort law’s key policy rationales: compensating victims, deterrence, promotion of 

law-abiding behaviour, limiting liability, and providing predictability and consistency in the law.  
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The Respondent’s Exposition of Facts 

4. The Respondents accept as factual paragraphs 19, 20, 21, 22, 23, 24, 25, 26, 27, 31, 41, 

45, 46, 47, 48, 49, 50, 51, 52, 53, 58, 59 and 60 of the Appellants’ factum, although some of 

these facts are expanded upon or qualified hereunder.  

Appellant’s Tactics Cause Bloomfield Withdrawal 

5. With respect to paragraphs 28 and 29, the Respondents disagree that only the Greenarm 

Purchase and Sale Agreement is still in issue. While the NBCA explicitly affirmed that the 

Appellants’ conduct caused Greenarm to withdraw from the transaction1, it declined to rule upon 

whether the admissible evidence at trial was sufficient to infer the same conclusion with respect 

to Bloomfield2. As such, the trial judge’s factual findings that the Appellants’ numerous 

“obstructive”, “illegitimate” and “unlawful” tactics caused Bloomfield’s withdrawal remain 

undisturbed3. 

Greenarm Agreement Closing Date Extended – Trial Decision Denial of Access 

6. With respect to paragraphs 30, 32, 33, 43 and 44, the Respondents agree that the 

Greenarm Agreement had an initial closing date of October 22, 2001, but note the clear findings 

of fact that this closing date was extended into November of 20014. The Respondents therefore 

disagree that the Denial of Access and registration of the Certificate of Pending Litigation 

occurred after the Greenarm Agreement had expired.  

Tort Clearly Identified in Brief 

7. With respect to paragraphs 34, 35 and 36, the Respondents clarify that the tort of 

unlawful interference in economic relations was not only identified in its post-trial brief but also 

in its pre-trial brief5 and was fully canvassed as a live issue at the trial of this matter which 

                                                

1 Appeal Decision (“AD”) ¶¶ 66-70, Appellant’s Record (“AR”)Vol. I, at 124-126 
2 AD ¶ 65: AR, Vol. I, at 124 
3 Trial Decision (“TD”) ¶¶ 272-283: AR, Vol. I, at 61-63 
4 TD ¶¶ 261, 264, 279-280: AR, Vol. I, at 58, 59, 62; AD ¶¶ 15, 68-69: AR, Vol. I, at 99-100, 125-126 
5 Respondents’ Pre-Trial Brief ¶ 98-100: Respondent’s Record (“RR”) at 26-29 
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spanned 10 days. The Respondents further note that the Appellants did not, at any time, file a 

motion to strike the Statement of Claim for failure to raise a cause of action6. 

Alan Knew of Prospective Purchaser 

8. With respect to paragraphs 37, 38, 39 and 40, the Respondents agree that Alan was not 

given a copy of the Greenarm Agreement in the fall of 2001, but state that the trial judge’s 

factual finding, affirmed by the NBCA, that Alan knew of Greenarm’s identity as a prospective 

purchaser at the relevant time7  is confirmed by the following documentary evidence: 

(a) on October 18, 2001, the Respondents’ solicitors sent three separate letters 
requesting access to Joyce for the purpose of a C.M.H.C. inspection8, all 
of which were received by the Appellants9; and 

(b) by reply correspondence of October 19, 2001, Alan references Greenarm 
by name10, despite the fact that none of the letters of October 18, 2001 do 
so.  

Alan Advised of Retainer 

9. With further regard to paragraph 37, the Respondents note that the majority of the 

evidentiary excerpts referenced by the Appellants relate to Alan’s claim that he had not obtained 

confirmation of Respondents’ solicitors’ retainer. When the complete evidentiary excerpts on 

this point are provided it is clear that Alan had, in fact, been advised of this retainer11. 

Impugned Acts at Issue: Unlawful Registration and Denial of Access 

10. With respect to paragraph 42, the Respondents state that the trial judge’s references to 

A.I.’s breach of the Syndication Agreement cited by the Appellants in this paragraph are 

unrelated to the impugned acts at issue on this appeal, namely the Appellants’ unlawful 

registrations of encumbrances and physical denial of access to the premises. The Respondents 

                                                

6 AD ¶ 17: AR, Vol. I, at 100 
7 TD ¶¶ 257, 261, 269: AR, Vol. I, at 57-58, 60; AD ¶ 73: AR, Vol. I, at 127-128 
8 AR, Vol. II, at 117-119 
9 AR, Vol. II, at 120-121 
10 AR, Vol. II, at 120-121 
11 Transcript, May 27, 2009, at p. 902, line 7 to p. 905, line 16: RR at 32-35 
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further state that, notwithstanding the trial judge’s findings that aspects of Alan’s conduct 

constituted a breach of fiduciary duty, the trial judge did not impose liability on this basis.   

Alan Aware of Interest 

11. With respect to paragraphs 54, 55 and 56, the Respondents acknowledge that, by 

correspondence dated October 19, 2001, Alan stated that he had seen “no documents where 

Greenarm Management Ltd. would have any interest in being at 99 Joyce”. However, when this 

letter is read in necessary context – namely as a response to the three letters received by Alan on 

October 18, 2001 – it is clear that he was in fact aware that the “interest” for which Greenarm 

sought access to the property was a C.M.H.C. property inspection12. 

Appellants Aware of Identity of Prospective Purchaser 

12. With respect to paragraph 57, the Respondents clarify that, while Robertson, J.A. found 

that knowledge of the specific identities of prospective purchasers and the precise details of 

purchase and sale agreements was not required in the circumstance at hand13, he nonetheless 

confirmed that the Appellants were well aware of Greenarm’s identity as a prospective 

purchaser14. 

13. The Respondents further rely upon the following additional facts.  

The Parties and their Relationship 
14. Alan is a qualified practising lawyer in his own right in New Brunswick. He is the sole 

owner, director and shareholder of A.I15. At all times prior to April 12, 2002, he was also a 

director of both Respondent companies and owed fiduciary duties to same. 

15. Prior to November of 2002, Joyce was owned jointly by A.I. (20%), Bram (40%) and 

Jamb (40%) (the “Investors”). The Investors’ relationship in this context was governed by a 

                                                

12 see AR, Vol. II, at 117-121; AD ¶ 73: AR, Vol. I, at 127-128 
13 AD ¶ 75: AR, Vol. I, at 128-129 
14 AD ¶ 73: AR, Vol. I, at 127-128 
15 TD ¶¶ 40, 46: AR, Vol. I, at 10-11 
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Syndication Agreement drafted by Alan and signed by him on behalf of each of the Investors16. 

The two relevant sections of this Agreement are: 

(a) Section 2.01: a single agent was appointed to hold the legal title to Joyce 
and the undivided interest of all Investors, and this agent was mandated to 
act according to the instructions of a single director appointed by a 
majority of Investors; and 

(b) Section 9.02: the “shot-gun” clause confirming the process by which Joyce 
can be sold by a majority of Investors after having offered any dissenting 
Investor a time-limited irrevocable offer to purchase Joyce at its appraised 
value.   

16. At all times prior to April of 2002, A.I. was the property manager of Joyce, benefitting 

from significant management fees17. As such, Alan’s role as a director of each of Bram, Jamb 

and A.I. placed him in a clear and direct conflict of interest with respect to any potential sale of 

Joyce: any decision by Bram and Jamb to sell to a third party would jeopardize A.I.’s 

management fees18.  

The Sale of Joyce: Chronology 
17. Discussions regarding the sale of Joyce began in 199819. 

18. On April 27, 2000, at an Investors meeting at which Alan was present, the sale of Joyce 

was approved by resolution of a majority of Investors (the Respondents). This resolution also 

elected Michael as the sole director of Joyce20.  

19. The resolution to sell Joyce was reaffirmed at a second Investors meeting on May 12, 

200021. Despite knowledge of this meeting, Alan purposefully did not attend22.  

                                                

16 AR, Vol. II, 63-103 
17 TD ¶¶ 97-99: AR, Vol. I, at 20-21 
18 TD ¶¶ 100-104: AR, Vol. I, at 21-22 
19 TD ¶¶ 60-61; 147: AR, Vol. I, at 13, 31 
20 TD ¶¶ 65-66: AR, Vol. I, at 13-14 
21 TD ¶ 143: AR, Vol. I, at 30 
22 TD ¶¶ 136-139; 143-145: AR, Vol. I, at 29-31 
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20. Following the meeting of May 12, 2000, the majority Investors took steps to appoint an 

appraiser under section 9.02 of the Syndication Agreement in order to make an offer of purchase 

to A.I. prior to listing Joyce on the open market23.  

21. The selection of an appraiser was confirmed on May 30, 200024, resulting in Joyce’s 

appraisal at $2,200,000 on July 12, 200025.  

22. A.I. was given a 15-day irrevocable offer to purchase Joyce for $2,200,00026. As no reply 

was received, the offer lapsed on July 27, 200027. 

23. On August 8, 2000, Joyce was listed for sale on the open market28.  

24. In October and November of 2000, two offers were received from prospective 

purchasers, neither of which was accepted by the Respondents29.  

25. On April 3, 2001, the Respondents signed an Agreement of Purchase and Sale with 

Bloomfield in the amount of $2,580,00030. This Agreement was terminated by Bloomfield on 

May 30, 200131. 

26. On July 24, 2001, an Agreement of Purchase and Sale was signed with Greenarm for 

$2,300,00032. After extensions to the closing date into November of 2001, Greenarm ultimately 

withdrew from this Agreement33. 

27. In November of 2001, the listing of Joyce lapsed34. 

                                                

23 TD ¶¶ 170-189: AR, Vol. I, at 37-42 
24 TD ¶¶ 190-191: AR, Vol. I, at 42-43 
25 TD ¶ 199: AR, Vol. I, at 44 
26 TD ¶ 200: AR, Vol. I, at 44 
27 TD ¶ 71: AR, Vol. I, at 15 
28 TD ¶ 318: AR, Vol. I, at 75 
29 TD ¶¶ 320, 322-324: AR, Vol. I, at 76 
30 TD ¶¶ 276; 320: AR, Vol. I, at 61, 76 
31 TD ¶ 277: AR, Vol. I, at 61 
32 TD ¶ 320: AR, Vol. I, at 76 
33 TD ¶¶ 279-280: AR, Vol. I, at 62; AD ¶¶ 15, 68-69: AR, Vol. I, at 99-100, 125-126 
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28. In April of 2002, the process under section 9.02 of the Syndication Agreement was re-

initiated, resulting in A.I.’s purchase of Joyce at an appraised value of $2,200,000 in November 

of 200235. 

Appellants’ Unlawful Interference with Sale of Joyce 
29. From April 27, 2000 until the end of November 2001, the Appellants undertook a series 

of obstructive, illegitimate and unlawful tactics to prevent the sale of Joyce to a third party, the 

most relevant of which are set-out below.  

Objections to Meetings of April 27 and May 12, 2000 

30. The first tactic employed by the Appellants to prevent the sale of Joyce was to insist that 

the resolutions authorizing its sale were invalid because the meetings of April 27 and May 12, 

2000 had been improperly convened36. Alan vigorously advanced this argument through 

numerous communications with the Respondents in an effort to slow and disrupt the sale 

process37.  

31. The trial judge found that, not only were these objections entirely baseless38, but that 

“Alan could not have sincerely seen any foundation in that claim from the time he began raising 

it in the spring of 2000, to the time of trial”39. The objections could therefore only be understood 

as “tactics used by Alan to unduly delay and obstruct the otherwise legitimate plan” to sell 

Joyce40. 

 

 

 
                                                                                                                                                       

34 TD ¶ 281: AR, Vol. I, at 62; AD ¶ 16: AR, Vol. I, at 100 
35 TD ¶¶ 77-83: AR, Vol. I, at 16-17; AD ¶¶ 6, 16: AR, Vol. I, at 94-95, 100 
36 TD ¶¶ 108-109, 128, 135: AR, Vol. I, at 23, 27-28, 29 
37 TD ¶ 153: AR, Vol. I, at 32 
38 TD ¶¶ 121-127; 130-134; 149-150: AR, Vol. I, at 26-27, 28-29, 31 
39 TD ¶ 127: AR, Vol. I, at 27 
40 TD ¶ 152: AR, Vol. I, at 32 
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Objections to Choice of Appraiser 

32. As the process under section 9.02 of the Syndication Agreement got underway on May 

12, 2000, Alan “found a way” to take issue with the selection of an appraiser41. This resulted in 

numerous exchanges between the parties42, delaying confirmation of an appraiser until May 30, 

200043.  

33. The trial judge found Alan’s complaints in this respect to be “unfounded”44 and to 

constitute “yet another confirmation” that Alan would “resor[t] to whatever he could think of ... 

to defeat the majority’s legitimate decision to sell 99 Joyce”45. 

Issuance of Notice of Arbitration 

34. On May 29, 2000, A.I. served the Respondents with a Notice of Arbitration46. This 

Notice did not specify any issues to arbitrate, nor were the Appellants or their solicitors able to 

identify any such issues in response to the Respondents’ direct inquiries in May, June and July of 

200047. When the Appellants’ solicitors finally provided a list of issues on September 7, 2000, 

these “issues” were “not references to real issues” but simply “attempts by the [Appellants] at 

creating issues”48. 

35. Upon review of the evidence, the trial judge found that neither Appellant had “any 

genuine wish to arbitrate” and that they “were simply pushing arbitration as yet another means to 

impede and delay” the sale49 in violation of Alan’s fiduciary obligations as a director of the 

Respondents50. 

                                                

41 TD ¶¶ 155-156; 160-161: AR, Vol. I, at 33, 35 
42 TD ¶¶ 171-189: AR, Vol. I, at 37-42 
43 TD ¶¶ 170, 190-191: AR, Vol. I, at 37, 42-43 
44 TD ¶ 197: AR, Vol. I, at 44 
45 TD ¶ 198: AR, Vol. I, at 44 
46 TD ¶¶ 188-194; 213-214: AR, Vol. I, at 42-43, 47 
47 TD ¶¶ 193-194, 216-221, 223-225: AR, Vol. I, at 43, 48-49, 49-50 
48 TD ¶¶ 228-231: AR, Vol. I, at 50-51 
49 TD ¶¶ 232-233: AR, Vol. I, at 51 
50 TD ¶ 234: AR, Vol. I, at 52 
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Registration of Right of First Refusal 

36. On May 25, 2000, Alan, without notice to the Respondents, caused A.I. to register a 

“Notice of its right of first refusal” against Joyce in the land registry office51. This encumbrance 

only became known to the Respondents when it was identified by their realtor much later. 

37. Notwithstanding the fact that their irrevocable offer to purchase had lapsed on July 27, 

2000, the Appellants continued to oppose removal of their Notice of right of first refusal a year 

later, forcing the Respondents to bring proceedings before an adjudicator under the Land Titles 

Act to obtain a ruling that it was of no force or effect52. Upon issuance of a ruling in favour of the 

Respondents (thus allowing the property to be migrated to land titles without the encumbrance), 

the Appellants promptly sought judicial review of the adjudicator’s decision, which application 

was not finally decided in favour of the Respondents until early 200253.  

38. The trial judge found that the Appellants’ right of first refusal had ceased to exist upon 

lapse of the irrevocable offer on July 27, 2000 and thereafter the Appellants had “absolutely no 

lawful reasons available to them to claim any form of entitlement to that lien against the land 

title of 99 Joyce”54. The decisions by the Appellants to register and then defend the 

encumbrances were therefore: 

• “unacceptable”55; 

• a “blatant breach” of Alan’s fiduciary obligations to the Respondents56; and  

• could only be understood as a “tactic used by the [Appellants] to impede an 
eventual sale of that building to third parties once the deadline for A.I. 
Enterprises to buy would have been passed”57.  

                                                

51 TD ¶ 235: AR, Vol. I, at 52 
52 TD ¶ 249: AR, Vol. I, at 55 
53 AD ¶ 68: AR, Vol. I, at 125 
54 TD ¶¶ 241-243: AR, Vol. I, at 53-54 
55 TD ¶ 245: AR, Vol. I, at 54 
56 TD ¶ 248: AR, Vol. I, at 55 
57 TD ¶ 247: AR, Vol. I, at 54 
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39. Following the Adjudicator’s decision of August 24, 2001, the Registrar General of Land 

Titles issued a stop order to prevent the registration of any further encumbrances on Joyce until 

November 15, 200158. 

Physical Denial of Access to Premises 

40. On October 18, 2001, the Appellants were notified that access to Joyce was required by 

prospective purchasers for a property inspection59, which access was again requested from 

November 6-15, 200160. As the stop order left the Appellants unable to thwart the sale by 

registering encumbrances against title, they set out to prevent the property inspectors from 

accessing the building. Alan first invoked his purported authority as “President of Joyce” to deny 

such access61, and then had employees of A.I. act as uniformed security guards to physically 

prevent prospective purchasers from accessing the building62. 

41. With respect to these actions, the trial judge made the following findings:  

(a) the Appellants had no authority to override the explicit instructions of the 
majority Investors to provide access to the building63; 

(b) Alan had posed as “President of Joyce” when he had no authority to do 
so64; 

(c) the Appellants’ conduct in this regard was a breach of Alan’s fiduciary 
obligations to the Respondents65;  

(d) the Appellants denied access when they knew that those seeking access 
were legitimately involved in the purchase of Joyce66; and 

(e) the Court was “simply astounded by the absolute incredible and 
improbable correspondence and actions” of the Appellants in this 
respect67. 

                                                

58 TD ¶ 250: AR, Vol. I, at 55 
59 TD ¶¶ 255-256: AR, Vol. 1, at p. 56-57; see also AR, Vol. II, at 117-119 
60 TD ¶ 261: AR, Vol. I, at 58 
61 TD ¶ 257: AR, Vol. I, at 57-58 
62 TD ¶ 263: AR, Vol. I, at 59 
63 TD ¶¶ 260; 262: AR, Vol. I, at 58 
64 TD ¶ 258: AR, Vol. I, at 58 
65 TD ¶ 265: AR, Vol. I, at 59 
66 TD ¶ 269: AR, Vol. I, at 60 
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Registration of Certificate of Pending Litigation  

42. On November 15, 2001, the exact date that the stop order preventing the filing of 

encumbrances on the property expired, the Appellants registered a Certificate of Pending 

Litigation against Joyce68. The “pending litigation” was the filing, two days earlier, of a Notice 

of Application to Appoint an Arbitrator69. This related to the Notice of Arbitration issued on 

May 29, 2000 which the Appellants had not seriously pursued in the 18 months since that date70. 

43. The trial judge reiterated his prior finding that the Appellants had not, at any time, any 

“genuine wish to arbitrate”71 and concluded that the issuance of the Notice of Application and 

consequent filing of a Certificate of Pending Litigation was “another tactic by [the Appellants] to 

create once again an impediment to the sale of the building to third parties”72. 

Findings of the Courts Below 
44. Upon review of the entirety of the evidence, including first hand observation of 

witnesses, the trial judge concluded the Appellants would “take whatever steps were necessary to 

prevent the sale of 99 Joyce to anyone other than himself” and that neither Alan’s fiduciary 

obligations as a director of Bram and Jamb nor A.I.’s obligations under the Syndication 

Agreement or as building manager would interfere with this plan73. 

45. The trial judge further found as a fact the Appellants succeeded with this strategy: the 

above-noted tactics caused the Respondents’ attempted sales of Joyce to third parties to fall 

through74, the precise outcome intended by the Appellants75.  

                                                                                                                                                       

67 TD ¶ 266: AR, Vol. I, at 59 
68 TD ¶ 251: AR, Vol. I, at 55 
69 TD ¶ 252: AR, Vol. I, at 55 
70 TD ¶ 253: AR, Vol. I, at 55-56 
71 TD ¶¶ 232-233: AR, Vol. I, at 51 
72 TD ¶¶ 253, 254: AR, Vol. I, at 55-56 
73 TD ¶¶ 270-271: AR, Vol. I, at 60 
74 TD ¶ 283: AR, Vol. I, at 63 
75 TD ¶¶ 285, 287: AR, Vol. I, at 63-64 
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46. The trial judge found all of the elements of the tort of unlawful interference with 

economic relations were established76, and awarded judgment accordingly. The “unlawful 

means” underlying this finding were the filing of encumbrances against title to Joyce (the right 

of first refusal and the certificate of pending litigation) when there was no legal basis for same 

and the prevention of physical access to the premises when, again, there was no legal basis for 

same77.  

47. The trial judge awarded costs on the highest scale permitted as a reflection of his strong 

disapprobation of the Appellants’ “many acts of manipulation, opportunism and planned breach 

of legal obligations of various kinds”78. 

48. The NBCA affirmed the trial judge’s findings that the tort of unlawful interference in 

economic relations had been established and confirmed the trial judgment.  

49. The NBCA saw no basis to disturb the trial judge’s findings of fact that the Appellants’ 

unlawful acts – filing of encumbrances and denial of physical access to the property – were the 

proximate cause of the failure of the Greenarm purchase agreement79, and that these actions were 

undertaken with the intent to prevent the sale80.  

50. With respect to the trial judge’s characterization of the Appellants’ actions as “unlawful” 

in the context of the tort of wrongful interference, the NBCA confirmed the Appellants pursued 

the impugned acts despite their knowledge that there was no legal justification for same81. The 

Court then concluded these actions were undertaken for a “collateral or improper purpose”, “akin 

to the tort of abuse of process” and, as a result, warranted redress under the tort of unlawful 

means even if Lord Hoffmann’s narrow definition of “unlawful means” was not met82. 

                                                

76 TD ¶ 292: AR, Vol. I, at 65 
77 TD ¶¶ 246-248; 253-254; 259-260, 265, 269: AR, Vol. I, at 54-56, 58-60 
78 TD ¶ 335: AR, Vol. I, at 79 [emphasis added]. 
79 AD ¶¶ 68-70: AR, Vol. I, at 125-126 
80 AD ¶¶ 75-77: AR, Vol. I, at 128-129 
81 AD ¶ 62: AR, Vol. I, at 122-123 
82 AD ¶¶ 9; 82-83: AR, Vol. I, at 96, 132 
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PART II - QUESTIONS IN ISSUE 

51. The Appellants raise the following legal issues: 

(a) whether the Court of Appeal erred in failing to adopt and apply Lord Hoffmann’s 
restrictive definition of unlawful means; 

(b) whether the Court of Appeal erred in failing to exclude from unlawful means acts 
directly actionable by the plaintiff; and  

(c) whether the Court of Appeal erred in failing to identify and/or apply a subjective 
test to determine whether the Appellants had knowledge of the Respondents’ 
economic relationship with Greenarm.  

52. The Respondents’ submissions on these issues are as follows: 

(a) The proper approach to unlawful means in the Canadian context is: 

(i) a broad bright-line rule, inspired by Lord Nicholls in OBG Ltd. v. Allan, 
[2007] UKHL 21, that an impugned act is unlawful if it is one which could 
be successfully challenged in a legal proceeding; or 

(ii) alternatively, a narrow bright-line rule with principled exceptions as 
adopted by the Court of Appeal in the case at bar.   

(b) The exclusion of actions directly actionable by the plaintiff (i.e. inclusion of a 
“tort of last resort” requirement) is both unnecessary and undesirable in the tort of 
intentional interference in economic relations.  

(c) The trial judge’s factual findings and inferences regarding the Appellants’ 
knowledge of the Respondents’ relationship with Greenarm meet even the most 
stringent subjective test of “actual knowledge”. As there is no palpable and 
overriding error in this regard which merits intervention by this Court, it is not 
necessary on this appeal to determine whether a lesser standard of knowledge 
would have sufficed. 

PART III – STATEMENT OF ARGUMENT 

Standard of Review 

53. The three issues identified above are addressed in turn below.  

54. Prior to doing so, it is important to emphasize the Appellants ask this Court not only to 

review questions of law, but also findings of fact and factual inferences. While the standard of 
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review for the former is correctness, findings of fact and factual inferences may not be 

overturned absent palpable and overriding error83. 

Unlawful means 

55. The central question on this appeal is the proper definition of “unlawful” in the tort of 

intentional interference in economic relations by unlawful means. Upon review of the divergent 

approaches of Lord Hoffmann and Lord Nicholls in OBG, as well as the approach of Robertson, 

J.A. in the case at bar, it is submitted that this Honourable Court should either adopt a broad 

bright-line rule inspired by Lord Nicholls or a narrow bright-line rule with principled exceptions 

as advocated by Robertson, J.A. 

Lord Hoffmann v. Lord Nicholls 

56. In OBG, Lord Hoffmann articulated a narrow definition of unlawful means: the 

defendant’s impugned act must be directly actionable by the third party; the only exception to 

this rule would be if the only reason why the defendant’s conduct is not actionable by the third 

party is that the third party did not sustain a loss84.   

57. Lord Nicholls proposed a broader definition at ¶¶ 150, 162. Upon restating the wide 

definition of unlawful means articulated by Lord Reid in Rookes v. Barnard as follows: 

[150] One view [as to the scope of unlawful means] is that this concept comprises, 
quite simply, all acts which a person is not permitted to do. The distinction is 
between “doing what you have a legal right to do and doing what you have no 
legal right to do”: Lord Reid in Rookes V. Barnard, [1964] A.C. 1129 (H.L.), 
1168-1169. So understood, the concept of “unlawful means” stretches far and 
wide. It covers common law torts, statutory torts, crimes, breaches of contract, 
breaches of trust and equitable obligations, breaches of confidence, and so on. 
[Emphasis added] 

Lord Nicholls then adopted Lord Reid’s approach by concluding:  

[162]  For these reasons, I accept the approach of Lord Reid and Lord Devlin and 
prefer the wider interpretation of “unlawful means”. In this context the expression 
“unlawful means” embraces all acts a defendant is not permitted to do, whether by 
the civil law or the criminal law.  

                                                

83 Housen v. Nikolaisen, 2002 SCC 33: Respondent’s Book of Authorities (“RBA”), Tab 5, ¶¶ 8, 10, 19 
84 OBG: Appellant’s Book of Authorities (“ABA”), Tab 22, ¶ 49 
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58. A careful review of Lord Hoffmann’s and Lord Nicholls’ reasons confirms their 

definitions of unlawful means differ both with respect to: 

(a) whether public wrongs can constitute “unlawful acts”; and 

(b) the scope of private wrongs that qualify as “unlawful” means. 

59. By tying unlawful means to wrongs actionable by the third party, Lord Hoffman excludes 

public wrongs (i.e. statutory breaches and criminal behaviour that are only “actionable” by the 

state) as well as private wrongs that are not actionable by the third party.  

60. Lord Nicholls, in contrast, suggests that unlawful means encompasses any act that 

violates an obligation under the law, whether “actionable” by the third party, the plaintiff or the 

state. In other words, it does not matter to Lord Nicholls who is able to bring the defendant to 

court to account for his impugned act; what matters is that the impugned act is one that a court 

would denounce if the defendant was brought before it.   

61. Thus, in Alleslev-Krofchak v. Valcom Limited85, following upon its earlier comments in 

Correia v. Canac Kitchens86, the Ontario Court of Appeal (ONCA) correctly noted at ¶ 56 that: 

 [56]         Lord Nicholls’ contrasting view was, as this court described it at para. 
103 of Correia, that “unlawful means” encompassed any conduct by the defendant 
that intentionally harmed the plaintiff and was in violation of an obligation under 
either civil or criminal law. Lord Nicholls did not consider actionability by the 
third party as a prerequisite. Although his opinion is less clear on this point, it 
appears that he also would not require the unlawful means to be directed at the 
third party, but would be satisfied if it were directed at the plaintiff. [Emphasis 
added] 

62. In sum, both Law Lords require that the unlawful act cause the third party to withdraw 

from its economic relationship with the plaintiff – i.e. “interference” must occur through the 

instrumentality of the third party87. However, Lord Nicholls does not require that the third party 

also be able to sue on account of same; it is sufficient that someone (the plaintiff, the third party 

or the state) is able to bring the defendant to court to answer for his actions. Lord Hoffman, in 

                                                

85 Alleslev-Krofchak v. Valcom Limited, 2010 ONCA 557: ABA, Tab 3 
86 Correia v. Canac Kitchens, 2008 ONCA 506: ABA, Tab 11 
87 OBG: ABA, Tab 22, at ¶¶ 51-54 per Lord Hoffman and ¶¶ 157-160 per Lord Nicholls 
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contrast, restricts the definition of unlawful means to acts which the third party, to the exclusion 

of any other actor, is able to hold the defendant to account. 

63. For these reasons, the Respondents disagree with the assumption of the Appellants88 and 

of Robertson, J.A.89 that Lord Hoffmann and Lord Nicholls differ only in cases in which the 

impugned act is a statutory or criminal breach. In fact, by eschewing the requirement of third 

party actionability, Lord Nicholls would also appear to accept the possibility that private wrongs 

actionable by the plaintiff can constitute unlawful means. 

64. The definitions of both Law Lords, however, are “bright-line rules”: they provide 

objective criteria permitting economic actors to determine in advance whether contemplated 

actions are “unlawful”. In Lord Hoffman’s case, the bright-line test is whether the impugned act 

violates a legal obligation to the third party such that the third party could sue if he or she 

sustained a loss. For Lord Nicholls, the test is whether the impugned act violates a legal 

obligation owed to the plaintiff, the third party or the public (state), such that one of these parties 

could initiate legal proceedings to hold the defendant to account.   

Robertson, J.A. 

65. Robertson, J.A. did not adopt the rule of either Lord Hoffmann or Lord Nicholls. 

66. With respect to Lord Nicholls’ approach, Robertson, J.A. (erroneously) concluded that it 

only differed from that of Lord Hoffmann in circumstances involving statutory or criminal 

wrongdoing90. Consequently, he reasoned that both Law Lords would understand the case at bar 

to be governed by Lord Hoffmann’s dictum and, as a result, characterized the issue before him as 

“whether this Court should adopt Lord Hoffmann’s narrow definition without further 

qualification”91. 

67. Robertson, J.A. then went on to consider the viability of Lord Hoffmann’s rule. While 

complementary of the certainty and predictability it provides (particularly in comparison to 

                                                

88 at ¶ 13 of their factum 
89 AD ¶¶ 31, 78: AR, Vol. I, at 108, 130 
90 AD ¶¶ 31, 78: AR, Vol. I, at 108, 130 
91 AD ¶ 78: AR, Vol. I, at 130 
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earlier, vague formulations equating unlawful to “unfair”), he concluded that it was insufficiently 

flexible to permit an adequate response to unanticipated factual scenarios92. He therefore 

determined, while “unlawful means” will generally be measured by Lord Hoffmann’s bright-line 

rule, principled exceptions are required to address circumstances warranting exceptional 

treatment93.  

68. The Respondents submit, while Robertson, J.A. was correct to determine that Lord 

Hoffmann’s definition is overly restrictive, his cursory dismissal of Lord Nicholls’ reasons was 

such that he did not consider an alternative means of addressing the shortcomings of Lord 

Hoffmann’s approach, namely by substitution of his rule for a different bright-line rule. When 

this alternative possibility is considered, it becomes clear that the facts at hand, which cry out for 

judicial relief, can be addressed either by principled exceptions to Lord Hoffmann’s rule or by 

adoption of a broader bright-line rule.  

69. With this context in mind, the Respondents submit the appropriate Canadian approach to 

defining unlawful means in the tort of intentional interference is the adoption of either:  

(a) a broad bright-line rule, inspired by Lord Nicholls, whereby unlawful 
means is defined as any act that violates an obligation under the law, 
whether actionable by the plaintiff, the third party or the state; or  

(b) a narrow bright-line rule akin to that of Lord Hoffmann’s, but which also 
permits principled exceptions to address cases warranting exceptional 
treatment. 

The Case for a Broad Bright-Line Rule 

70. Drawing inspiration from Lord Nicholls’ reasons, it is submitted an appropriate bright-

line approach is to define unlawful means as “any act that violates an obligation under the law”. 

To determine whether an impugned act fits this definition, one must first determine whether the 

impugned act relates to a legal obligation (a moral or other obligation would not suffice). If so, 

one must then determine whether this legal obligation has been violated.  

71. Put differently, the appropriate two-pronged test to determine whether an impugned act 

constitutes unlawful means is to ask: 
                                                

92 AD ¶¶ 80-81: AR, Vol. I, at 131 
93 AD ¶ 56: AR, Vol. I, at 120 
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(a) Is there a legal proceeding by which the legitimacy of the impugned act can be 
challenged? 

(b) If so and if such challenge were undertaken, is the impugned act defensible? 

72. If the first question is answered affirmatively, then the impugned act relates to “an 

obligation under the law”; it is not simply a duty arising from vague notions of “fairness” or 

“morality”. If the second question is answered negatively, then the impugned act violates this 

legal obligation and, consequently, is unlawful. 

73. This formulation thus includes as unlawful any act that would attract judicial 

condemnation, regardless of who may bring the act before the Court or the type of remedy 

afforded when the act is found unjustified. Therefore, consistent with the intuition of Lord 

Nicholls (and the layperson on the street), criminal conduct and statutory breaches are unlawful, 

even though the state brings such acts before the courts and the “remedy” is punitive rather than 

compensatory. Similarly, any private wrong that can be brought before the courts for remedy is 

unlawful, regardless of the identity of the complainant party (plaintiff, third party, etc) or of the 

type of remedy attainable (damages, restitution, injunctive relief, etc).  

74. It is submitted that this proposed two-pronged test with respect to unlawful means:  

(a) provides a coherent framework to reconcile the different ways in which unlawful 
means have been interpreted and applied in Canada to date; and 

(b) is consistent with the policy rationales underlying the economic torts as well as 
with the expectations of economic actors in the competitive market place. 

Reconciling Canadian Jurisprudence 

75. Robertson, J.A. observed that, to date, “Canadian law [with respect to the tort of 

intentional interference in economic relations] is largely a collection of provincial decisions 

attempting to unravel the tenets of English law and to reconcile jurisprudence which, on 

occasion, is incapable of reconciliation”94. It is submitted the two-pronged test proposed above 

provides a framework to reconcile the various ways in which courts across the country have thus 

far interpreted and applied the unlawful means criterion. 

                                                

94 AD ¶ 45: AR, Vol. I, at 114 
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76. Canadian case law in this context, although sparse, has consistently embraced a broader 

definition of unlawful means than that articulated by Lord Hoffmann. 

77. Consider, to begin, the cases of Conway v. Zinkhofer95 and 671122 Ontario Ltd. v. Sagaz 

Industries Canada Inc96. In Conway, the defendant registered encumbrances against the 

plaintiff’s property in violation of a court order prohibiting same, which caused a third party to 

refuse to extend financing to the plaintiff. In Sagaz, the defendant bribed a third party to transfer 

its business from the plaintiff to the defendant. In each case, the impugned act – registrations of 

invalid encumbrances and offering a bribe – was found to constitute an unlawful act undertaken 

with the intent to injure the plaintiff such that the tort of intentional interference was established.  

78. Neither impugned act would fit Lord Hoffmann’s definition: they are not independently 

actionable by the third party. However, both fit within the proposed two-prong approach 

articulated above: in Conway, the defendant’s wrongful act was unlawful because someone (the 

plaintiff) could successfully bring the defendant before the courts for redress (either through 

contempt proceedings or, as in fact occurred, through proceedings for injunctive relief to force 

removal of the encumbrances); in Sagaz, the defendant’s impugned act constituted a criminal 

wrong prosecutable by the state. 

79. The intuition of the Alberta and Ontario courts in those cases that “unlawful” includes 

any violation of a legal obligation for which a court could hold the defendant to account is 

consistent with the outcome in the case at bar. While Dionne, J. and Robertson, J.A. differed in 

their reasons as to why the Appellants’ conduct was “unlawful”, they shared the intuition that its 

egregious nature demanded relief. The proposed two-pronged test provides a principled means to 

give effect to this intuition: the Respondents could challenge the Appellants’ impugned acts in 

court (through legal proceedings to remove the encumbrances from title as occurred in Conway; 

by seeking a mandatory injunction to remedy physical denial of access to the property; etc) and, 

faced with such challenges, the Appellants’ impugned acts would not have been defensible.  

                                                

95 Conway v. Zinkhofer, 2006 ABQB 453: RBA, Tab 3,  ¶¶ 110-117 (aff’d 2008 ABCA 392: ABA, Tab 
10, ¶ 42) 
96 671122 Ontario Ltd. v. Sagaz Industries Canada Inc., [1998] 40 OR (3d) 229 (ONSC): RBA, Tab 1, ¶¶ 
50-59 
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80. Another Canadian appellate court decision which fits within the two-pronged framework 

is Reach M.D. Inc. v. Pharmaceutical Manufacturers Assn. of Canada97. In that case, the 

defendant, a voluntary trade association for pharmaceutical companies, acted beyond its 

jurisdiction by advising its members that advertising in the plaintiff’s calendar contravened its 

code of practice. This caused the plaintiff’s advertising revenues to dry up, proving fatal to its 

business. The court endorsed a “broader view” of unlawful means (at ¶ 52) to find that, in acting 

beyond its jurisdiction, the defendant had committed an unlawful act. This finding is consistent 

with the conceptual framework provided above: as the pharmaceutical companies (third parties) 

could have successfully challenged the defendant’s excess of jurisdiction in court, the impugned 

act is unlawful for the purposes of the tort of intentional interference. 

81. While Conway, Sagaz, Reach and the case at bar provide examples of a broad approach 

to unlawful means following trial, other courts have expressed partiality for a broad approach in 

the context of motions to strike. For example, in Ultracuts Franchises Incorporated v. Magicuts 

Inc. et al98, in refusing a motion to strike, the Court expressed a clear preference for a wide 

definition of unlawful means which would include “crimes, torts, breaches of contract, breaches 

of statute, contempt of court, and others” (at ¶¶ 11-12). 

82. Finally, it is important to note that, although Lord Hoffmann’s definition has recently 

been cited with approval in Correia (in obiter dictum) and Alleslev-Krofchak, the ONCA 

continues to caution that adoption of this definition without qualification may be overly 

restrictive. In Alleslev-Krofchak99, the factual circumstances fit squarely within Lord Hoffmann’s 

rule such that the Court was not required to assess whether a broader definition is needed. 

However, the Court explicitly recognized that Lord Hoffmann’s approach may be inadequate in 

some cases, stating at ¶ 63: 

[63]         Like the court in Correia, I would say that there may be aspects of the 
concept of “unlawful means” yet to be fully defined. In particular, the extent of 
actionability by the third party, or whether, as Lord Hoffmann suggests, this 

                                                

97 Reach M.D. Inc. v. Pharmaceutical Manufacturers Assn. of Canada, [2003] 65 OR (3d) 30 (ONCA): 
RBA, Tab 6, ¶¶ 44-54 
98 Ultracuts Franchises Incorporated v. Magicuts Inc. et al, 2005 MBQB 294: RBA, Tab 7, ¶¶ 9-12 
(aff’med 2010 MBCA 34) 
99 ABA, Tab 3 
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requirement is subject to any qualifications, need not be fully defined in this case. 
The unlawful means relied on by the third party - defamation, conspiracy and 
breach of contract - are all clearly actionable under private law. [Emphasis added] 

83. Furthermore, in Barber v. Molson Sport & Entertainment Inc.100, a decision released 

shortly after Alleslev-Krofchak, the ONCA accepted the broad definition of unlawful means 

applied in Reach, namely “acts that the defendant was not at liberty to commit”, was the standard 

according to which the defendant’s conduct should be measured101.  

84. In sum, the above decisions from New Brunswick, Ontario, Alberta and Manitoba 

confirm that Canadian jurisprudence has tended to either explicitly endorse a broad definition of 

unlawful means (Conway, Sagaz, Reach, Ultracuts, Barber, Dionne, J. in case at bar) or to 

recognize that, if Lord Hoffmann’s restrictive definition is adopted, it must be accompanied by 

principled exceptions (Robertson, J.A. at bar) or other qualifications (Alleslev-Krofchak). The 

outcomes of all decisions are, however, consistent with the two-pronged bright-line test proposed 

above. 

Consistency with Policy Rationales 

85. The proposed two-pronged bright-line test is also consistent with the policy rationales 

underlying the intentional economic torts, namely compensating victims, deterring wrongful 

conduct, promoting law abiding behaviour, limiting liability and providing predictability and 

certainty in the marketplace.  

A. Compensation 

86. The purpose of tort law is, first and foremost, to compensate victims of wrongdoing. This 

aim is quite obviously furthered by a broad definition of unlawful whereby victims’ abilities to 

obtain compensation for loss caused by the defendant’s intentional wrongdoing is not contingent 

upon the arbitrary distinction of whether the wrongdoing in question is, for example, a criminal 

offence or a private wrong actionable by the third party.  

 

                                                

100 Barber v. Molson Sport & Entertainment Inc., 2010 ONCA 570: ABA, Tab 6 
101 at ¶¶ 58-59 
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B.  Deterrence and Promotion of Law Abiding Behaviour 

87. The secondary aim of tort law is to deter unlawful or anti-social behaviour. Contrary to 

Lord Hoffmann’s suggestion that it is not the role of tort law to deter criminal or regulatory 

offences102, Canadian law contains many examples of tort law helping to deter public wrongs: 

just as the deterrent effect of modest fines for traffic violations or non-compliance with food 

safety regulations is significantly bolstered by the spectre of tort liability, there is a role for tort 

law to deter economic actors from contravening regulatory or criminal statutes on the calculation 

that the potential fine is less than the economic advantage to be gained by breaching same.   

88. The case at bar provides a strong example of the importance of tort law in this respect. 

Despite knowledge that there was no legal basis to register the right of first refusal against Joyce, 

Alan, a practising lawyer, not only effected this registration, but also actively sought to delay its 

removal, first by opposing the Respondents’ application before an adjudicator and then by filing 

an application for judicial review of the adjudicator’s decision. These steps were not aimed at 

any valid legal purpose; they were simply a means to impede the sale of Joyce103. In other words, 

Alan calculated that, although the encumbrance was unlawful in the sense that it would be struck 

down by the courts, the penalty for registering same was minor: an eventual order to remove the 

registration and perhaps a few thousand dollars in costs for having defended or brought 

groundless proceedings. As a result, absent tort law as a deterrent, it made more sense to pay the 

consequences of registering an illegal encumbrance to the significant detriment of the 

Respondents than to play by the rules.  

89. In sum, while commercial actors should be encouraged to employ creativity and 

ingenuity to compete in the marketplace, the intentional pursuit of courses of action that the 

defendant knows are indefensible before the courts must be deterred. Narrow definitions of 

unlawful means, such as that advocated by Lord Hoffmann, ignore this important policy function 

of tort law. Lord Hoffmann’s approach has the unwanted effect of encouraging economic actors 

to view any offence not actionable by a third party, including criminal offences, as “fair game” 

as long as one is prepared to pay the fine.  
                                                

102 OBG: ABA, Tab 22, ¶ 57 
103 TD at ¶ 247: AR, Vol. I, at 54 
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C.  Limiting Liability  

90. Notwithstanding tort law’s focus upon compensation and deterrence, Canadian law also 

recognizes the need to ensure that its reach is not overly broad. There is a need to avoid opening 

the “floodgates of litigation”, i.e. liability of an indeterminate amount to an indeterminate class. 

91. However, in the present context, this concern is addressed not by the scope of the 

definition of unlawful means, but rather by the fact that wrongful interference is an intentional 

tort whereby liability is contingent upon proof of the defendant’s intent to harm the plaintiff. 

This requirement quite clearly constrains the potential class of victims and damage exposure 

even if unlawful means are broadly defined. 

92. Similarly, even with a broad definition of unlawful means that does not require 

independent actionability by the third party, the tort still requires that the defendant’s 

interference with the plaintiff’s economic relations be accomplished through the instrumentality 

of the third party. An impugned act that is actionable by the plaintiff or the state (rather than the 

third party) is only unlawful if it causes the third party to sever its economic relationship with the 

plaintiff.   

93. Thus, the invalid registration of an encumbrance against the plaintiff’s property is 

unlawful if it causes the third party to refuse financing (Conway) or to withdraw from a purchase 

agreement (the case at bar). Similarly, the unlawful act of offering a bribe qualifies if it causes 

the third party to change its behavior (Sagaz). Yet, the cases cited as concerns by Lord Hoffmann 

at ¶¶ 51-54, namely RCA Corpn v. Pollard and Isaac Oren v. Red Box Toy Factory Ltd., would 

still not attract liability because, even though the statutory breaches count as unlawful means, 

they caused economic loss to the plaintiff directly rather than by affecting the behaviour of a 

third party.  

D.  Predictability and Consistency 

94. The policy objective of predictability and consistency is the Appellants’ primary 

argument in support of the adoption of Lord Hoffmann’s approach to unlawful means. Indeed, 

their factum focuses almost exclusively on this policy rationale, emphasizing the need for 

“certainty in commercial relations” (at ¶ 70), establishment of “rules of conduct in the 
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marketplace that rational actors can both discern and abide by” (at ¶ 70), confinement of liability 

to “readily comprehensible limits” (at ¶ 71) and the need to avoid “undermin[ing] the objectives 

of certainty and predictability” (at ¶¶ 81-82). 

95. The two-pronged bright-line rule proposed herein addresses these concerns by providing 

a legal test to assess in advance whether a contemplated competitive strategy could attract tort 

liability. Furthermore, by condemning all acts a court would deem to be unlawful (rather than 

simply those actionable by a third party), this rule corresponds more closely to the expectations 

of economic actors than Lord Hoffmann’s approach. That is, law-abiding commercial actors 

should be able to expect that the law will provide a remedy if significant economic losses are 

suffered due to their competitor’s engagement in, for example, criminal behaviour to interfere 

with their commercial relationship with a third party.  

96. The role of intentional economic torts in denouncing the use of illegal means to obtain a 

commercial advantage is advocated by Deakin & Randall, Rethinking the Economic Torts104, 

who state at p. 534-35: 

... Market outcomes in which some actors thrive at the expense of others by 
committing crimes (as in Total) should in principle attract economic tort liability, 
in particular if no statutory remedy is available; indeed, this is the very kind of 
situation in which the residual market-protecting role which we are suggesting for 
the economic torts comes into play. 

[...] 

All the great cases in the area of the economic torts ... have been based on the 
principle that the right to pursue a trade, business or livelihood free of certain 
forms of interference, deemed to be illegitimate, deserves the protection of the 
law. In a market economy, all such interests are contingent and uncertain, in the 
sense that they depend upon the state of competition in the market at any given 
time. However, competition is not the same as rivalry; competition is a process 
which can only be sustained if certain types of rivalrous behaviour are regarded as 
off-limits. To that end, the law should, and does, protect both businesses and 
individuals against ... the use of illicit means to seek commercial advantage. 
[Emphasis added] 

                                                

104 Deakin & Randall, Rethinking the Economic Torts, Mod. Law. Rev. (July 2009), vol. 72, no. 4: RBA, 
Tab 9 
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97. The broad bright-line rule articulated herein provides predictability and certainty to 

commercial actors. By asking themselves whether a contemplated course of action, if challenged, 

would be defensible in a judicial process, economic actors know in advance whether their 

behaviour crosses the line into impermissible competitive activity. At the same time, they are 

reassured that they will not suffer a competitive disadvantage by refusing to engage in behaviour 

that the legal system will ultimately condemn. The result is the maintenance of a robust 

competitive marketplace while preventing a ‘race to the bottom’ whereby statutory breaches, 

criminal behaviour, registration of invalid encumbrances, etc, are incorporated into business 

strategies on the calculation that the cost of accounting for these actions in court is less than the 

economic benefit to be gained by engaging in unlawful behaviour.   

98. In sum, it is submitted that the proposed two-prong broad bright-line rule is consistent 

with the policy rationales underlying the economic torts as well as with the rational expectations 

of law-abiding commercial actors. This reality, combined with the fact that the proposed bright-

line rule reflects the way in which unlawful means has been interpreted and applied in Canada to 

date, makes a compelling case for its adoption by this Court. 

Principled Exceptions 

99. The appropriate alternative to a broad bright-line rule is not blind adoption of Lord 

Hoffmann’s restrictive approach, but rather adoption of a narrow bright-line rule with principled 

exceptions. Such exceptions, which are necessary to avoid the injustices associated with a 

narrow and rigid rule, would correspond to the way in which recovery for pure economic loss in 

tort has developed in Canada to date.  

100. In the tort of negligence, Canadian law has diverged markedly from the House of Lords 

with respect to recovery of pure economic loss. While English law has opted for a narrow bright-

line rule (an absolute bar on recovery), this Court has endorsed a principled, case-by-case 

approach whereby the categories of negligence are never closed105. This divergence prompted 

LaForest, J., on behalf of a unanimous Court in Winnipeg Condominium Corporation No. 36 v. 

                                                

105 Cooper v. Hobart, 2001 SCC 79: RBA, Tab 4, ¶¶ 22-25 
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Bird Construction Co.106, to confirm that dicta of the House of Lords on the topic of recovery of 

pure economic loss “should not be regarded as strong persuasive authority in the Canadian 

context” (at ¶ 27). 

101. The advancement of Canadian common law in this manner, which is consistent with the 

way in which the common law has developed since Donoghue v. Stevenson, is motivated by the 

recognition that:  

(a) the law must retain sufficient flexibility to respond to new factual 
circumstances as they arise; and  

(b) determination of the appropriate response to new circumstances will 
frequently require weighing various competing policy considerations.  

102. While the case at bar involves recovery of pure economic loss in the context of an 

intentional tort rather than negligence, the need for flexibility to respond to new factual 

circumstances remains compelling. Indeed, the few Canadian appellate court decisions to date 

which have entertained acceptance of Lord Hoffmann’s rule have at the same time cautioned that 

its restrictive nature is such that exceptions or qualifications are required: Robertson, J.A. in the 

Court below, upon careful consideration of the drawbacks of a rigid and narrow rule, opted for 

principled exceptions107; and the Court in Alleslev-Krofchak, although able to dispose of the 

matter before it without considering the outer limits of Lord Hoffmann’s rule, nonetheless 

cautioned that Lord Hoffmann’s rule may require qualification108.   

103. The Appellants’ principal (and perhaps only) criticism of this approach would appear to 

be the argument that principled exceptions throw the law into a state of uncertainty and 

unpredictability. This critique is unwarranted in circumstances in which exceptions are 

identifiable with reference to clearly defined categories.  

104. In the case at bar, Robertson, J.A. expressed the category underlying the present 

exception to Lord Hoffmann’s rule as one involving “the intentional erection of legal barriers, 

some of which are enforceable through statutory processes not subject to prior judicial 

                                                

106 Winnipeg Condominium Corporation No. 36 v. Bird Construction Co., [1995] 1 SCR 85: RBA, Tab 8 
107 AD ¶¶ 80-82: AR, Vol. I, at 131-132 
108 ABA, Tab 3, ¶ 63 
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authorization, in circumstances where those barriers rest on rights fabricated with arguments of 

sand”109. He then re-characterized this observation more succinctly by finding that the 

Appellants’ filing of encumbrances constituted the use of a legal process for a collateral and 

improper purpose110. 

105. Recognition of exceptional categories of this nature allows the tort of intentional 

interference to develop in a principled manner while at the same time preserving the flexibility 

required to respond to unanticipated fact scenarios. Proceeding in a manner that is similar to the 

way in which the duty of care is addressed in circumstances of pure economic loss in the tort of 

negligence, “unlawful means” is understood to encompass: 

(a) conduct that is independently actionable by the third party (the bright-line 
rule); 

(b) conduct which falls within a judicially-recognized category of exceptions 
to the bright-line rule, including: 

(i) conduct that would be actionable by a third party if that third party 
had sustained a loss (OBG exception);  

(ii) criminal conduct (Sagaz); 

(iii) conduct that constitutes the use of a judicial or quasi-judicial 
process for an improper or collateral purpose (the case at bar; 
Conway); 

(iv) conduct which would be condemned by a court as constituting an 
excess of the defendant’s jurisdiction (Reach); or  

(c) any category of conduct which has not been previously considered by the 
courts, but which warrants exceptional treatment in light of the policy 
rationales underlying the tort of intentional interference in economic 
relations by unlawful means.  

106. It is submitted that a principled approach along these lines which originates with a bright-

line rule but allows for principled exceptions preserves predictability and consistency in the law 

while also maintaining the Canadian preference for flexibility in circumstances which cry out for 

judicial relief.  

                                                

109 AD ¶ 82: AR, Vol. I, at 132 
110 AD ¶ 83: AR, Vol. I, at 132 
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107. Finally, it must be noted that none of the above-noted categories of “unlawful means” are 

sufficient to establish the tort unless such unlawful means are also a) undertaken intentionally 

and b) cause loss to the plaintiff through the instrumentality of a third party. These additional 

criteria help to limit liability and circumscribe the ambit of the tort. 

Conclusion regarding Unlawful Means 

108. The Appellants in reality advance very little sustained argument as to the substantive 

merits of Lord Hoffmann’s rule. Rather, they simply conceptualize the problem as a simple 

choice between two options – Lord Hoffmann’s rule or Lord Hoffmann’s rule with principled 

exceptions – and then argue that the former should be adopted “for the same policy reasons 

accepted by the House of Lords in OBG” namely consistency, predictability and limiting 

liability111. There are two difficulties with this approach and argument. 

109.  Firstly, if the principal reason to prefer Lord Hoffmann’s rule is that its bright-line 

character provides predictability and consistency, there is no apparent reason as to why a 

different bright-line rule could not meet those objectives. The Respondents submit that the two-

pronged, bright-line test advocated herein provides the desired predictability and consistency, 

while at the same time providing the added advantages of being consistent with a range of other 

important policy concerns and with the development of Canadian jurisprudence to date.  

110. Secondly, the strict application of Lord Hoffmann’s narrow bright-line rule in Canada is 

out of step with the fact that Canadian and English law in this area has already diverged, with a 

Canadian preference for a more flexible path. This approach, which allows case-by-case analyses 

upon presentation of novel fact situations, has served Canadian law well. 

111. For the reasons outlined above, this Court is urged to either adopt a broad bright-line rule 

with respect to unlawful means such as the two-pronged approach articulated above, or to follow 

Robertson, J.A.’s approach which recognizes that any adoption of a narrow rule must be 

accompanied by recognition of principled exceptions. 

                                                

111 Appellants’ factum, ¶ 71 
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Tort of Last Resort 
112. The Respondents submit: 

(a) a “tort of last resort” requirement, whereby the tort of intentional 
interference is only available if the defendant’s unlawful act is not 
otherwise actionable by the plaintiff, is both unnecessary and undesirable; 
and 

(b) in any event, Robertson, J.A. was correct in determining that adoption of 
any such requirement would not change the outcome in the case at bar.  

Difficulties with the Tort of Last Resort Requirement 

113. The tort of last resort criterion stems from the decision of the ONCA in Correia112. In 

that case, the Court found, because the defendant’s unlawful conduct was directly actionable by 

the plaintiff in negligence, there was no need to consider the applicability of an intentional tort 

(at ¶ 107). This reasoning was repeated by the ONCA in Alleslev-Krofchak113  to find that 

defamation and conspiracy did not qualify as “unlawful means” because the plaintiff could 

simply sue on these torts directly. In other words, because the plaintiffs in both cases could be 

fully compensated for their loss through another tort-based cause of action, the tort of intentional 

interference was redundant.  

114. When considered in this context, the tort of last resort criterion is relatively innocuous. A 

plaintiff who has already established a right to damages through another tort (Tort A) is unlikely 

to complain if unable to invoke this tortuous liability as the unlawful means required to establish 

the tort of intentional interference (Tort B). Once all elements of Tort A are proven, there is no 

need to complicate the litigation by pursuit of Tort B, because the plaintiff is already entitled to 

full compensation in accordance with the principle of restitutio in integrum.  

115. Thus, in the contexts of Correia and Alleslev-Krofchak, where the “tort of last resort” 

requirement arose, the criterion is unnecessary. So long as the elements of the tort of intentional 

interference are well understood, plaintiffs will deem it redundant to pursue a claim in this 

respect if the underlying “unlawful means” is commission of a separate tort actionable by the 

plaintiff. As successful establishment of the intentional tort is contingent upon having already 
                                                

112 ABA, Tab 11 
113 ABA, Tab 3, ¶¶ 64, 67-68 



30 
 

  

proven the other tort, pursuit of both would unnecessarily complicate the litigation without 

enhancing anticipated recovery at trial. 

116. However, the implications are very different if the plaintiff’s alternative direct cause of 

action is not another tort. If the alternative cause of action offers the same (or a better) remedy as 

tort law, then the above analysis applies: the intentional tort is superfluous; there is no incentive 

for its pursuit once the other cause of action has been proven. However, if the remedy afforded 

by tort law is more generous than that provided through the alternative cause of action, plaintiffs 

have an incentive to advance both causes of action: although establishment of the alternative 

cause of action is still a prerequisite to succeeding with the intentional tort claim, it makes sense 

to also pursue the intentional tort claim to access an enhanced remedy. In such circumstances, 

there are strong policy reasons to abandon the tort of last resort criterion.  

117. Tort law’s primary aim is to compensate victims. This aim is clearly thwarted if access to 

the tort of intentional interference is denied on the grounds that another cause of action is 

available to the plaintiff, even though the alternative cause of action does not compensate to the 

point of restitutio in integrum.  

118. Consider, for example, the case at bar. The Appellants’ wrongful registrations of 

encumbrances against Joyce are potentially actionable by the Respondents in several ways. They 

are “actionable” in the sense that the Respondents can avail themselves of legal procedures – a 

title requisition or injunctive relief – to have the registrations removed. However, this cause of 

action is of little comfort to the Respondents if, by the time this remedy is obtained, they have 

already lost a multi-million dollar purchase agreement with a third party. Permitting the 

intentional tort claim to proceed notwithstanding this additional cause of action is therefore 

required to ensure that the plaintiff is fully compensated – this is the only way to prevent and/or 

compensate a party when another party deliberately and knowingly ‘puts the squeeze’ on them – 

particularly when the person doing the squeezing is a member of the legal profession overtly 

using the legal process to further effectuate and tighten the squeeze. Solicitor-client costs is the 

appropriate way to both compensate the aggrieved party and to disapprove the conduct of the 

‘squeez-or’. 
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119. The other causes of action which the Appellants allege were available to the Respondents 

in the case at bar are breach of fiduciary duty (against Alan) or breach of contract (against A.I.). 

Assuming that these causes of action were in fact available (a separate issue disputed below), the 

tort of last resort criterion is still either unnecessary or undesirable. If the remedies available to 

the Respondents in contract and/or equity are the same as those available in tort law, then the 

criterion is unnecessary: the Respondents have no incentive to insist upon the intentional tort 

because this additional finding of wrongdoing will not enhance their recovery. If, however, the 

measure of damages differs (or tort law offers joint and several liability while the alternative 

causes of action do not), the tort of last resort criterion is undesirable: the Respondents should be 

entitled to fully pursue their tort claim to ensure that they are fully compensated for the 

Appellants’ wrongdoing.  

120. For the above reasons, it is submitted the tort of last resort requirement should not be 

recognized as a requisite element of the tort of intentional interference in economic relations by 

unlawful means. In cases in which the alternative cause of action available to the plaintiff 

provides the same remedies as the intentional tort, the criterion is unnecessary. In circumstances 

in which there is a remedial difference, the criterion is undesirable as victims of tortfeasors, and 

in particular victims of intentional tortfeasors, should be able to obtain full compensation for 

their loss. 

Applying the Tort of Last Resort to the Facts at Hand 

121. If this Court opts to retain the tort of last resort requirement notwithstanding the above, it 

is submitted that it would have no material impact on the case at hand.  

122. The impugned acts in the case at bar are the registration of encumbrances (right of first 

refusal and certificate of pending litigation) and the physical denial of access to the property. The 

issue, therefore, is whether these acts are actionable by the Respondents against each Appellant 

through a cause of action other than the intentional tort of economic interference.  

123. With respect to the claim against A.I. for breach of the Syndication Agreement, the 

assertion in the Appellants’ factum at ¶ 87 that the trial judge “made numerous specific findings” 

in this respect is incorrect. Upon review of the citations provided by the Appellants, none would 
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appear to constitute a finding of fact or law by the trial judge that the impugned acts – 

registration of encumbrances and physical denial of access – breached a specific provision of the 

Syndication Agreement. In this respect, there would appear to be no basis to assert that the 

Respondents had a direct cause of action against A.I. in contract. 

124. With respect to the claim against Alan for breach of fiduciary duties, the trial judge does 

find that several of Alan’s egregious acts constitute a violation of his fiduciary obligations to the 

Respondents. Yet, despite the fact that causes of action for breach of fiduciary obligations were 

raised along with the tort of intentional interference in the Respondents’ pre-trial brief114 and 

post-trial brief115, the trial judge did not issue judgment on that basis. The NBCA is therefore 

correct in its conclusion that, notwithstanding his passing references to breaches of fiduciary 

duty, the trial judge found that these breaches were insufficient to support a finding of liability 

on that basis116. 

125. Furthermore, if the Appellants are correct in their assertion that Alan did, in fact, commit 

breaches of fiduciary duties and that these breaches were sufficient for the trial judge to have 

issued judgment on that basis (either as an alternative to or in conjunction with his finding of 

wrongful interference), then it is open to this Court to affirm the judgment against Alan on that 

basis. The Appellants cannot assert the findings of the trial judge were sufficient to ground 

liability for breach of fiduciary duty, while at the same time trying to escape liability from same. 

126. Finally, the Appellants suggest the trial judge failed to found liability on breach of 

fiduciary duty because this cause of action was not adequately pleaded. It must be recalled that 

breach of fiduciary duty was a live issue at trial (as demonstrated by the Respondents’ pre-trial 

and post-trial briefs as well as the trial decision) and the Appellants did not, at any time, bring a 

motion to strike the plaintiff’s claim due to deficiencies in the pleadings. In light of the fact that 

this issue was fully canvassed at a 10 day trial, the prejudice to the Appellants in this respect is 

absent and at best unclear. In this regard, the Respondents rely upon the conclusion of the ONCA 

                                                

114 Respondents’ Pre-Trial Brief at ¶¶ 40, 48, 87, 96: RR at 13, 15, 24, 26 
115 Respondents’ Post-Trial Brief at ¶ 258, 267: AR, Vol. II, at 15, 17 
116 AD ¶ 87: AR, Vol. I, at 134 
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in Alleslev-Krofchak117 it is for the trial judge to determine whether deficiencies in pleadings 

make it unfair to consider the issues at hand. In circumstances such as the present in which the 

trial judge found it just and appropriate to proceed, the Respondents respectfully submit it is not 

for this Court to intervene.  

Requisite Knowledge 

127. The Appellants argue that a) the Respondents were required to prove that they had a 

certain level of subjective knowledge of the economic relationship between the Respondents and 

the third party purchasers; and b) the evidence before the trial judge was insufficient to support a 

finding or inference that such knowledge existed.  

128. This ground of appeal can be dismissed without any sustained debate regarding the 

former submission as the evidence before the trial judge was amply sufficient to support a 

finding that the Appellants’ subjective knowledge met even the most stringent standard of 

“actual knowledge”.  

129. Determinations as to the Appellants’ subjective knowledge are findings of fact. So long 

as some form of evidence exists to support the trial judge’s inference in this regard, an appellate 

court will be “hard pressed” to identify the palpable and overriding error needed to overturn 

same118. 

130. There was ample evidence before the trial judge to support the finding the Appellants 

knew of the active efforts by the Respondents to sell Joyce to third parties. This evidence 

includes the Appellants’ presence at or knowledge of meetings in which the sale was discussed, 

the Appellants’ knowledge that section 9.02 of the Syndication Agreement had been engaged 

and, perhaps most obviously, the Appellants’ countless tactics which the trial judge found were 

instituted with the sole purpose of thwarting the sale of Joyce to third party purchasers.  

                                                

117 RBA, Tab 2, ¶¶ 32, 37-38 
118 Housen: RBA, Tab 5, ¶ 22; see also Alleslev-Krofchak: RBA, Tab 2, ¶¶ 40-41 wherein the ONCA 
affirmed it is entirely open to a trial judge to infer knowledge of a contractual arrangement even without 
direct evidence on point. 
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131. With respect to the Appellant’s specific knowledge of Greenarm’s identity as a 

prospective purchaser in the fall of 2001, the trial decision refers to an exchange of 

correspondence between the parties on October 18 and 19, 2001119. Specifically, on October 18, 

2001, three separate letters were sent by the Respondents’ solicitors requesting access to Joyce 

for the purpose of a C.M.H.C. inspection120. The following day, October 19, 2001, Alan replied 

to these letters denying this request121. In doing so, he referred to Greenarm by name.  

132. The trial decision further references a letter of November 7, 2001 wherein the 

Respondents provided written authorization for Greenarm and C.M.H.C. to have access to the 

property for the purposes of an inspection122.  

133. Finally, the trial judge found the Appellants refused access to Joyce for the purpose of a 

property inspection despite being “well aware” that those seeking access were legitimately 

involved in the process of purchasing the building123. 

134. The entirety of this evidence, and in particular the written exchanges of correspondence 

whereby Alan explicitly names Greenarm in the context of discussions regarding access to the 

property for a C.M.H.C. inspection, is amply sufficient to support an inference by the trial judge 

that the Appellants possessed actual knowledge of the economic relationship between the 

Respondents and Greenarm. The facts at hand do not belie a situation of complete absence of 

evidence such that a palpable and overriding error can be identified.  

Conclusion 
135. For the reasons elaborated above, the Respondents submit it is consistent with Canadian 

jurisprudence and the policy rationales underlying tort law for this Court to confirm that 

establishment of a cause of action in the tort of intentional interference in economic relations by 

unlawful means requires demonstration of the following elements:   

                                                

119 TD ¶¶ 255-257: AR, Vol. I, at 56-58 
120 AR, Vol. II, 117-119 
121 AR, Vol. II, 120-121 
122 TD ¶ 261: AR, Vol. I, at 58 
123 TD ¶ 269: AR, Vol. I, at 60 
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(a) the defendant knew of the economic relations between the plaintiff and 
third party; 

(b) the defendant intended to cause economic loss to the plaintiff;  

(c) in carrying out this intent, the defendant employed unlawful means which 
are defined either by:  

(i) the broad bright-line rule that an impugned act is unlawful if there 
exists a legal proceeding through which its legitimacy can be 
successfully challenged; or 

(ii) a narrow bright-line rule that allows for principled exceptions; 

(d) the unlawful means interfered with the plaintiff’s economic interests 
through the instrumentality of a third party; and 

(e) the defendant’s conduct is the proximate cause of the plaintiff’s loss. 

136. The tort of last resort criterion should not be incorporated into the above-noted elements 

of the tort.  

137. Upon application of the above-noted elements to the facts at bar, this Court should affirm 

the decisions of the lower courts. 

PART IV - SUBMISSIONS ON COSTS 

138. The Respondents submit that: 

(a) costs of this Appeal should follow the cause; and 

(b) there should be no interference with costs in the courts below. 

 

PART V - ORDER REQUESTED 

139. The Respondents respectfully request that the within appeal be dismissed with costs on a 

solicitor-client basis. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS  17th DAY OF APRIL, 2013. 

 

___________________ 
Charles A. LeBlond, Q.C. 
Counsel for the Respondents 
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PART VII: STATUTORY PROVISIONS 

 

- Nil- 
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